This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


Gift  of 
GEORGE  E.  CROTHERS 


Entered  according  to  Act  of  CongresB,  in  the  year  1882,  hj 

A.  L.  BANCROFT  &  CO.  ani»  SUM^IER  WHITNEY  &  CO. 

In  the  office  of  the  Librarian  of  Congress,  at  Washington. 


Copyright.  1899, 
Bt  BANCROFT— WHITNEY  CO. 

COPTBIQHT,   1900, 

Bt  BANCROFT— WHITNEY  CO. 

Copyright,  1906, 
By  BANCROFT— WHITNEY  CO. 


JUSTIOBS 


THE   STJPEEME  COUET 


DUBmO  THE  TERM  OF  THESE  REPOBTS. 


How.  AUGUSTUS  L.  RHODES. 
How.  ROYAL  T.  SPRAGUE... 
Hon.  JOSEPH  B.  CROCKETT. 
How.  WILLIAM  T.  WALLACE. 
HoH.  JACKSON  TEMPLE.... 


CHiBFjmnoB. 


Abbooiatb  Justices. 


JIT8TIOXS     QVALIFISD    IIT    1879: 

Hoir.  ADDISON  0.  NTLES,  viob  TEMPLE,  term  «pired. 
Hov.  ISAAC  S.  BELCHER,  viox  SPRAGUB,  deceased. 


OVVICXBB   OW    THB    OOVBT: 

CHARLES  A.  TUTTLE Rbpobtbb, 

JOHN  L.  LOVE Attobnbt  Gbnebau 

GRANT  L  TAGGART ^.Clbbk. 

JAMES  A.  WAYMIRE Phonoobaphio  Repobteb. 

CARL  C.  FINKLER Sbobbtabt  aitb  Libbabian. 

THOMAS  F.  COONNOB... Baiuff. 

m 


DISTBIOT  JUDGES,  187a 


Pnarr  Dwraror  PABLO  DE  LA  GUERRA 

Sboond  Distbict CHARLES  P.  LOTT 

Thito  Disteiot   SAMUEL  BELL  McKEE 

FouBTH  Distbict ROBERT  E.  MORRISON 

Fifth  Distbictt SAMUEL  A.  BOOKER 

Sixth  DisTBicrr LEWIS  RAMAGE 

Sevbkth  Distbict W.  C.  WALLACE 

Eighth  Distbict JOHN  P.  HAYNES 

Nnrrn  Distbict A.  M.  ROSBOROUGH 

Tehth  Distbict P.  W.  KEYSER 

Eubvbhth  Distbict A.  C.  ADAMS 

Tweutoh  Distbict   E.  W.  McKINSTRY 

Thietsebth  Dibtbiot A.  C.  BRADFORD 

Fouetbehth  Disteiot T.  B.  REARDON 

Fifteenth  Distbict S.  H.  DWINELLE 

SixTEEHTH  Distbict THERON  REED 

Sevejteejith  Dibtbiot R  M.  WIDNEY 

Eighteenth  Distbict H.  C.  ROLFE 

Nineteenth  Distbict E.  D.  WHEELER 

Twentieth  Distbict DAVID  BELDEN 


OASES  REPOKTED. 


T ^ «19 

Alk  Sam,   People  ▼ 645 

Allen  T.  Carrey 818 

Aodenon  ▼.    Flsk 808 

Armm   t.    Scliallenberser 449 

Armstrong  ▼.   DaTls 494 

AAbnxy*    Sintoa    t ••• • 625 

Bergin.  Mahoaej  ▼ 423 

Blbeina,   Gay  t 322 

Blood,    Klnff    ▼ 314 

BQhall  T.  Dtller 532 

Brock.    Gambette  t 78 

BiovB  ▼.  Brown 88 

Bniodace  t.   Adams 619 

BnUud,   Pardy  ▼ 444 

Byrne,  Hlmmelman  t • « 500 

dOdwetU  Manhall  r 611 

Gillfomia  Padflc  Railroad  Company  t.  Friable.... • 856 

Oamartllo,  Lorenzana  t 467 

Campbell    r.    Jones 515 

Caatle,   Haasey  r 239 

Camthera  ▼.  McOanrey 15 

Caporo.  Wilson  ▼ 545 

Carpenter  t.  Sargent 557 

Chase   ▼.    Christlanson 253 

Child  T.  Hngg 519 

Christy,  Sonth  Beach  Land  Association  t 501 

City  of  San  JosA  t.  Trimble 536 

Oily  of  Btockton,  Stockton  and  Ylsalla  Railroad  Company  ▼ 147 

Clarke  ▼    Fitch 472 

T.'Oridley 119 

T.  McCOUongk 298 

OsDbm.  Meley  t 663 

Cesne  t.  Salmon 63 

Craamer  t.   Porter 462 

CnrtiB  ▼.   Spragoe 55 

Oorrey,   Allen  t 819 

CashliV;   Smith  ▼ 97 

Darenport  t.  Tarpin •••.••..  100 

BsTla.  Armstrong  ▼. 495 

Be  Cells,  Morris  t 331 

De  Cells.  Treat  r 202 

DUIer,  Bohall  r 532 

Dooly  ▼.  Norton ,.... 439 

Dongherty,    Gannon   t 661 

Dnean,   People  ▼ 507 

Btton,   People  t • 657 

Edwards,  People  T 640 

Bel  RlTer  Navigation  Company  t.  Strnver 616 

Btaen,  Selgel  ▼ 109 

BUwood  and  Jones,  Bz  parte..*«.»»« 209 

Bmeraon  t.  Sawsome • ••••••••••• 652 

m 


vi  Oabeb  BspoBTsa 


T.  Rosen « •«  4» 

I  y.  Brana • ' lOS 

Bz  iMurte  Jones  and  Bllwood 209 

Bz  parte  McLaaghlin •• 211 

Bz  parte  Voll 29 

Palkner,   Randall  ? 242 

Flak,  Anderson  ▼ 309 

Fitch,    Clarke   r 472 

Fitch,  Wilson  ▼ 86S 

Friable,  California  Pacific  Railroad  Company  y 356 

Frlsble,  Marques  y 624 

FuQuay  y.  Stlcknej • •.... 583 

Gambette  y.  Brock • • 76 

Gannon  y.   Dougherty 661 

Gerdes  t.    Moody ••..•• 335 

Gregory  y.  Nelson 278 

Grldley,  Clark  y 119 

Gross  y.   Klerakl Ill 

Guy  y.  BIbend 822 

Harris  y.  San  Francisco  Sugar  Refining  Company 898 

Hawes,  People  y 632 

Hayes,   Kohler  y • 455 

Hayward,  Weayer  y..' 117 

Henley  y:  Hotallng 22 

Ulcks,  Teyls  y 123 

Hlldebrand  y.  Stewart 887 

Hill,  Walsh  y 571 

Hlmmelman  y.  Byrne 500 

HoUoway,   People  y • 409 

Hugg,  Child  y 519 

Hughes,  People  y 234 

Hunt,  People  y 485 

Hussey  y.  Castle 239 

Hutchlngs,   Low  y • • 834 

Jones,  Campbell  y ;...  515 

Jones  and  Bllwood,  Bz  parte , 209 

Johnson,  People  y 452 

Johnson,   Walsworth  y 61 

K«lly,   Lynch   y 232 

Kelly,  O'Connor  y * 432 

Kelly,  Roussel  y , 860 

Kenyon  y.  Qulnn 825 

KierskI,  Gross  y • Ill 

King  y.   Blood 814 

Klns^l,  Mathews  y 512 

Klnmpke,  People  y. 263 

Kohler  y.  Hayes 455 

Layerone  y.  Manglantl 138 

Lawrence  y.   Neff 566 

LewlstOB  Turnpike  Company  y.  8  ft  W.  Wagon  Road  Company 562 

Locke  y.  Porter  Gold  and  Sllyer  Mining  Company 305 

Lorenzana  y.  Camarillo •••• 467 

Low   y.   Hutchlngs 634 

Loyett,  Peck  y 521 

Lynch  y.  Kelly 232 

Mack  y.  Morrtson 11 

Mahoney  y.   Bergln •••••-• 423 

Mahoney  y.   Mlddleton ^ 41 


Oiuns  Bbpobtbdi  vii 

T »• 1S8 

lUthews  ▼.  KlnseU 612 

Manhan  t    CaldweU ^ 611 

MmrqiMfl  t.'  Friable 624 

Meley  t.  OBitlna 663 

IfcAbee  T.   Randan 136 

McCtory,  People  t « • 458 

MeColloasli  t.  Clark 298 

McOarrey.  Ountbert  t •«• ••• 15 

McOongill,   People  t 429 

McKaj.  Thompson  ▼ • 221 

McLan^hlln,   Bz   parte 211 

McMahon,   Regan   r 679 

Ifoaroc,  Tomllnaon  t 94 

Mont«imier7  t.  StnidlTant.* 290 

Moodr,  G«das  t 335 

Moore,   People  ▼ 238 

Morris  T.  De  Cells 831 

r»  People  T 66 


V 486 

Meff,  Lawrence  t • ^••. 666 

Meiaoo,  Gregory  r.*... • • 278 

Norton*  Doolj  ▼ ••• • 489 

Nylaai,  PMple  t ^ 129 


O'OoaMff  T.  Kelly *« 432 

O'lMk  TiMnpeon  t ^ • 688 


T.  SMTP •^ • 133 

Pe^  T.  Ijorett • 621 

PeAa,  ▼•nee  ▼ • 686 

People  T    Ah  Sani...^.«..«« • • • 645 

People  r,  Dnncan....* • ••••• •.•••• 507 

People  T.  Baton • / • • 657 

People  T.  EdwarOa •.••«•••• « 640 

People  T.  Hawee..... ••••••• ••• • 682 

PeoiHft  T.  Holloway » 409 

People  ▼•  Hnffhea...... »« •••••• ^.^  284 

People  T.  Hunt ••••••••••• • •••••  486 

People  T.  Johnson .h..... 462 

People  ▼.  sanmpke • •••«•  268 

People  T    McCrory •^•••»  458 

People  ▼.'McGuDgUI 429 

Peopto  ▼.  Moore 238 

People  T.  Marray 66 

People  T.  Nyland ^ 129 

PM^ie  T.  Renfrew •••• 37 

People  T.  Whyler.... m^ « 851 

Pico,  TUla  T 469 

Portef;  Cranmer  r... • • • 462 

Porter  Qold  and  Silver  Mining  Company,  Loefce  T • 805 

Pudj  T.  BnUard 444 

Qidna  T.   Wetherbee , 247 

Qalna,  Xenyon  ¥•••••••• • » •••••• • 826 

Randall  ▼.  Falkner 242 

Randall,   MeAbee  ▼ 136 

Reed,  SovthMii  Pacifle  Ballroad  Company  t :&56 

Regan  t    McMahon 679 

BeUly  T.'Rnddock ^ 812 

Reafitov,  People  T.« ••« 37 

Rldk  T.  Tubus ••••»« • 84 


yiii  Oameb  RDoaxmu 

Bofen»  Bnghinrtcf  ▼•••••••••••• •«.••• « •••••«••••  490 

RotiSMl  T.  K*U7 • Seo 

SacrameBto  CouBtgr,  TlldiB  ▼ •••    68 

Salmon,  Crane  r 68  • 

Sahnon  t.  Vallejo 481 

Salmon   t.   Wilson... • • 695 

Sanchez   ▼.    Neary • • • 485 

Ban  Francisco  &  H.  B.  B.  R.  Co.*  Watson  t. 17 

San  Francisco  Sn^rar  ReflslBf  Company,  Harris  t 898 

San  Jo86  T.  Trimble ^, 536 

Bansome,  Bmeraon  t 552 

Sargent,  Carpenter  t 557 

Bchallenberger,   Aram   t 449 

Scott  T.  Umbarger • 410 

Belfel  T.  Blsen 109 

Shackelford,  WUsob  t 680 

Sharp,    Pattenon    ▼ 188 

Shasta  and  WeaTenrille  W.  It  Co.,  Lewiston  Tamplke  Co   y 562 

Binkwlts,  Win  T 588 

Slnton  T.  Ashbary 625 

Smith  T.   Cnshlng , 97 

South  Beach  Land  Assodatlon  ▼.  Christy ,••• 501 

Southern  Pacific  Railroad  Company  t.  Reed • 256 

Spragne,  Onrtis  t « • 65 

Stickney,   Fnqnay   t • 588 

Stewart,   Hlldebrand   r ; 887 

Stockton  and  Visalia  RallrMd  Company  t.  City  of  BtockUm 147 

BtniTw,  Fri  RlTer  NaTlgatlQii  Company  ▼. 616 

Stardirant,  Montgomwy  t 290 

TsTls  ▼.  meks ,.«• , 123 

TeTis,  Western  Pa4dflt  Ballroad  Compaiiy  w • • 489 

Thompson  ▼.  HoKay.... «••••••••• 221 

Thompson  t.  O'Neil.... ...«•..••• •• • 683 

Thompson  ▼.  Thonitoa ...:•• • 626 

Tilden  ▼.  Sacramento  County*. •••««« • • ••    68 

TomUnson   t.   Moaxoe....« «<• •••• • ••••    94 

Treat  t.  De  Cells • 202 

Trimble,  City  of  San  JosA  ▼ 686 

Tnbbflr  ftlch  ▼ 84 

ffupta,  DsTenpovt  ▼ »•••••• • 100 

Uhler  ▼.  Boyd »••••••    60 

Uptott  T.  Archer • 85 

Ombarfsr,   Scott  t 410 

▼aUeK  Salmon  r 481 

VasetT.  Pefia • •• «••••••  686 

VllU  T.  Pleo 469 

Vbll,   Bs  parte • ••• 29 

Walswortb  ▼.  JohnsoD •...•••••••••• • •••••••••     61 

Watson  T.  Ban  Francisco  A  H.  B.  B.  B^  Co •...    17 

Walsh  T.   Hill 671 

Wearer  r.  Hayward .•••• f 117 

Western  Pacific  Railroad  Company  t.  TstIs ••.  489 

Wetherbee,    Qninn   t 247 

Whyler,  People  t • 851 

WIU  ▼.  Blnkwlts 588 

Wilson  T    Capuro 545 

Wilson  t:  ntch 863 

Wilson  ▼.  Shackelford 630 

Wilson*  Salmon  t. ••••«.  695 


JANUARY  TERM,  1871. 


I 


i 


REPOETS  OF  CASES 


nOTEBlcnfXD  TK 


THE  SUPREME  COURT 

JANUABY  TERM,  1871. 


IMS.  1MT.1 


CHARLES  E.  MACK  v.  MUKEY  MORRISON  ato 
JAINIB  F.  WHITE,  Hxecutob  and  Exboutbix  of  thb 
Estate  of  T.  J.  White,  I>eoea8Kix 

OoiisxBUCTioN  OF  WuTTKN  CoMTBACT. —  Where  W.  Mid  to  M.  «  tract  01 
tend,  tnppoaed  to  be  part  of  a  Mezlean  grant,  for  two  thoosand  dollars, 
•Ix  taoDdred  dollars  of  whicb  waa  paid  down,  and  It  was  agreed :  flrat, 
that  the  remaining  fourteen  hundred  dollars  should  be  paid  when  the  .tyrant 
ilioiild  be  finally  confirmed  and  patent  Issued  thereon,  embracing  these 
lands;  aeeond,  that  if  the  title  to  the  grant  should  be  rejected,  or,  U 
eonfirmed,  not  embrace  the  land  sold,  M.  should  be  absolved  from  further 
paymenta ;  and,  third,  that  if  the  title  should  be  rejected  the  six  hundred 
dollars  paid  should  be  refunded :  held,  that  a  confirmation  of  the  grant, 
with  such  boundaries  as  not  to  include  the  tract  sold,  did  not  entitle  M. 
to  reeoTsr  tiM  slz  hmdred  dollars  paid. 

Afpxai.  from  tlie  District  Court,  Seyeateenth  Judicial 
I>i8trict^  Counlj  of  Loe  Ange'^eB. 
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OplBlon  of  tlie  Ooort  —  Wallae«^  J. 

The  defendantB  were  the  eoceoator  and  the  executrix  of 
the  estate  of  T.  J,  White,  deoeased.  A  copy  of  the  contract 
was  annexed  to,  and  made  a  part  of,  the  complaint  The 
contract  was  dated  March  80th,  1858,  and  the  complaint 
averred  that  the  Sutter  grant  was  confirmed  and  a  patent 
issued  therefor  June  20th,  1860,  but  that  the  lots  sold  were 
not  embraced  within  the  boundaries  of  the  grant.  The  de- 
fendants demurred  to  the  complaint  The  Court  below  over- 
ruled the  demurrer,  and  the  defendants  dedining  to  answer, 
judgment  was  rendered  for  the  plaintiff,  and  the  defendanta 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Ooort 

Oeorge  CadimLader,  for  Appellanta. 

The  purchasers  took  the  ohances  of  the  confirmed  grant 
embracing  the  locus  in  quo,  and  they  may  have  borne  such  a 
relation  to  the  property  as  to  have  made  this  arrangement 
worth  to  them  the  siz  hundred  dollars  which  thej  paid  down 
for  it 

Chaales  H.  IxumAe^,  also  for  Appellants. 

Alexaaider,  Armstrong  A  Hinkson,  for  Bespondents, 
argued  that  it  was  the  intention  of  the  parties,  as  shown  by 
the  terms  of  the  contract^  that  the  purchasers  should  have  a 
good  title  to  the  land  or  reoBire  their  money  back* 

By  the  Court,  Waixaob,  J, : 

Dr.  White,  in  his  lifetime,  sold  to  the  plaintiff  certain 
^ten  acre  lots"  lying  in  Sacramento  County,  south  of  the 
city.  The  whole  purchase  price  was  two  thousand  dollars; 
six  hundred  dollars  of  this  sum  was  paid  in  hand.  Mack 
icas  to  pCBjf  the  other  one  thousand  four  hundred  dollars 
whenever  ^e  Sutter  title  should  be  finally  confirmed  and  a 
patent  issued  thereon  embracing  these  lands.     This  is  sub- 
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stastiallj  repeatad  in  a  wbsequeiit  part  of  the  e<mtraet,  in 
vhicb  it  ia  i^anded  that  Mack  is  not  to  pay  the  <me  thou- 
sand  four  Jnmdjed  dollara  if  the  Suttar  tide  ihall  be  finally 
rejected  or  sa  oanfirmed  as  not  to  embnee  theie  lands.  It 
is  then  provided  that  ^*  in  caae  of  the  rejttlion  of  said  title 
as  aforeeaid,''  Dr«  White  ia  to  repay  the  six  hundred  dollars. 
It  tnmed  out  afterward  lliat  the  Sutter  title  was  not  '^fv- 
jecUd/'  but  was  ''confirmed/'  but  so  confimied  aa  to  ex- 
clude these  lands.  The  precise  condition  upon  which  Hack 
was  to  be  rdeased  from  farther  payment  liaa  tkus  happened. 
But  he  daiaia  that  he  is,  thereby,  alao  entitled  to  receiye 
again  the  six  hundred  dollars.  If  that  is  the  real  meaning 
(kf  the  eontraet,  the  parties  ha^e  been  at  considerable  pains 
to  obscare  it  They  say,  "  and  it  ia  further  expressly  undei^ 
stood  and  agreed  by  and  between  the  parties  hereto,  that  if 
aaid  Sutter  title  shall  be  finally  rejected  by  the  United 
States  conrts,  or,  if  confinaed,  not  embrace  the  lands  above 
described,  then  and  in  that  eirent  tbe  a<bovie  obligation  on  the 
part  of  the  said  parties  of  tiie  second  part  to  pay  said  one 
thousand  four  hundred  dollars,  and  interest  as  aforesaid, 
shall  be  null  and  void.''  Here  they  might  have  added  the 
words:  '^and  said  party  of  the  first  part  shall  also  repay 
aaid  six  hundred  dollar&''  This  would  hsve  expieesed  the 
agreement  just  aa  the  {daintiff  now  claims  to  understand  it. 
Instead  of  doing  this,  howerer,  they  add  (immediately  after 
the  words  "null  and  void**)  these  words:  that  "in  case  of 
rejection  of  aaid  title  aa  afoseaaid,"  Dr<  White  ia  to  pay  the 
six  hundred  dollars. 

The  parties  seem  to  have  contemplated  three  contingen- 
eies>  each  of  which  was  to  produce  a  result  different  from 
either  of  the  others: 

First — The  Sutter  grant  might  be  rejected  in  toto,  in 
whidi  event  Mack  was  not  only  to  be  relieved  from  the  pay- 
ment of  the  one  thousand  four  hundred  dollars,  but  White 
was  to  repay  him  the  six  hundred  dollars  already  received. 
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Second — The  grant  might  be  canfirmed  so  as  ta  eaaibraoe 
these  lands^  in  which  event  White  was  not  only  to  keep  the 
six  hundred  dollars,  but  Mack  was  to  pay  the  remaining  one 
thousand  four  hundred  dollars. 

Third —  The  grant  mi^t  be  confirmed,  bat  not  so  as  to 
include  these  lands  within  the  lines  of  the  confirmation,  in 
which  case  no  provision  was  made  for  the  further  payment 
by  Mack,  nor  for  the  returning  by  White  of  money  already 
paid. 

The  parties  evidently  used  great  care  to  so  express  them- 
selves in  the  contract,  and  might  much  more  easily  and  with 
fewer  words  haye  said,  if  th^  had  so  intended,  that  if  these 
lands  should  be  included  in  the  Sutter  patent,  then  Hack  was 
to  pay  the  balance^  otherwise  White  was  to  refund  the  sum 
already  received.  Why  they  thus  made  a  distinction  be- 
tween a  total  rejection  of  the  Sutter  grant  on  the  one  hand, 
and  such  a  confirmation  of  it  as  would  omit  these  lands  on^ 
the  other,  was  a  matter  for  them  and  not  for  us  to  ccmsider. 
We  only  see  tlial  they  have  done  sa  The  record  is  entirely 
silent  as  to  the  possession  of  the  lands  when  the  contract  was 
mada  If  Mack  received  it  at  the  time  from  White,  or  if  he 
already  held  it  in  hostility  to  the  Sutter  claim,  it  would  not 
be  difficult  to  see  why  this  distinction  was  made. 

The  judgment  is  reversed  and  the  cause  remanded,  with 
directions  to  sustain  the  demurrer  to  the  oomplaintb 

Mr.  Juatiee  BrEAoum  did  not  express  an  opinion. 
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WILLIAM  CARUTHEBS  v.  JOHN  MoQABVET. 

Malm  om  Pusoiial  Psofbbtt. —  A  ■&!•  of  penoaal  property  I0  nut  eom- 
pteted,  M  u  to  pan  the  title  to  the  property,  lo  long  as  anything  remains 
to  be  done  to  the  thiag  eold,  to  tdentlQr  tt  er  dlacrlmlnate  It  from 


^ 


Appeal  from  the  Distriot  Court,  Seyenteenth  Judicial 
District,  Lob  Angeles  County. 

Action  on  a  piomissoiy  note,  given  by  the  defendant  to 
John  Lee  on  the  12th  of  October,  1867,  payable  on  the  Ist 
day  of  March,  1868.  After  .the  note  fell  due  the  payee 
indorsed  it  to  the  plaintiff.  The  defendant  answered,  that 
he  paid  the  note  to  Lee,  before  the  indorsement  thereof  to 
the  plaintiff.  The  evidence  to  support  the  plea  of  payment 
tended  to  show  that  the  defendant  had  a  large  quantity  of 
com  husked,  lying  in  heaps  in  his  field,  and  agreed  with 
Lee  to  sell  him  enou^  com,  at  one  dollar  and  fifty  cents  per 
hundred,  to  pay  the  note,  and  that  the  defendant  and  Lee 
were  each  to  furnish  a  team  to  haul  it  to  Lee's  crib;  but 
that  nothing  was  done  to  wei^  the  com  or  separate  it 
from  other  com  in  the  field,  and  that  the  defendant  notified 
Lee  that  the  ootn  was  ready,  but  he  did  not  come  to  help 
remove  it,  and  declined  to  take  it  away. 

The  Court  below  rendered  judgment  in  favor  of  the  de- 
fendanty  and  the  plaintiff  appealed. 

F.  B.  A  F.  Howard  A  Bepuheda,  and  Thorn  S  Bon,  for 
AppellantB. 

The  com  ahonld  have  been  boA  delivered  and  aoeepted. 
(Benjamin  on  Sales,  105;  Dole  v.  Biimpson,  81  Pick.  384.) 
It  was  no  delivery  as  long  as  anything  remained  to  be  done 
to  aacdlrtain  the  quantity  by  segregation  from  the  mass. 
(1  Comstook,  STL)  There  could  be  no  delivery  or  acceptance 
nnlees  the  0am  was  weighed  by  both  parties.     (Howe  v. 
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Palmer,  5  Eng.  C.  L.  Beps.  308;  8  Bam.  &  Aid.  321; 
Btevens  v.  Stewart,  8  CaL  140.)  There  was  no  change  in 
the  diarader  of  the  possession.  (Malone  v.  Plato,  22  Cal. 
103.)  "If  there  was  no  delivery  there  oould  be  no  accep^ 
anca**  (Oardet  v.  Belknap,  1  CaL  400;  Benjamin  on  Sales, 
185.) 

Kewem  A  Howard,  and  Oeorge  Cadwalader,  for  Bespcnd- 

ent 

^  Where  a  sale  is  bona  fide  and  for  valaable  consideration, 
slight  evidence  of  delivery  is  sufficient'*  (8  Pick.  443.  "i 
^  The  law  recognizes  a  constructive  as  well  as  actual  deliv- 
ery; and  it  is  upon  the  question,  what  constitutes  such  con- 
structive delivery,  that  most  of  the  cases  in  the  books  have 
arisen.*'  (Hilliard  on  Sales,  Chap.  HI,  Sec  4.)  "Where 
some  act  remains  to  be  done  in  relation  to  the  articles  which 
are  the  subjeot  of  the  sale,  as  that  of  weighing  or  measuring, 
and  there  is  no  evidence  tending  to  show  the  intention  of  the 
parties  to  make  an  absolute  and  complete  sale,  the  property 
in  such  articles  does  not  pass  to  &e  vendee  until  such  act 
is  performed.  But  it  is  otherwise  if  the  payment  of  the  pur- 
chase money  is  not  a  condition  precedent  to  the  transfer, 
and  it  appears  that  the  parties  intended  that  the  sale  should 
be  complete  before  the  articles  were  weighed  or  measured."* 
{Riddle  v.  Yamwm,  20  Pick.  280;  18  Pick.  1820 

By  the  Court,  Bhodbb,  C.  J.: 

The  defendant  claims  that  the  note  in  suit  was  paid,  while 
in  the  hands  of  the  payee,  by  the  sale  to  him  of  eom,'  at  the 
rate  of  one  dollar  and  a  half  peroentai,  the  qitantity  sold  to 
be  suffi<»ent  to  amoimt  to  die  aum  of  four  huBdred  and  five 
dollars — the  balance  due  on  the  note.  The  payet  of  the 
note  was  notified  that  the  eom  was  ready  for  him,  but  it  was 
not  weighed,  nor  was  iJie  qnaniity  to  be  delivered  s^arated 
from  the  other  com  in  the  field.    It  is  elemenAary  law  that 
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the  property  does  not  pass  absolutely  tmless  the  sale  be  eom- 
pleted ;  and  it  is  not  completed,  so  long  as  anything  remains 
to  be  done  to  the  thing  sold,  to  identify  it  or  discriminate  it 
from  other  things.     (1  Pars,  on  Cent  441.) 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

Neither  Mr.  Justice  Cbookbtt  nor  Mr.  Justice  SnuouB 
expressed  an  opinion. 
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WILLIAM  S.  WATSON  v.  SAN  FRANCISCO  AND 
HUMBOLDT  BAY  RAILROAD  COMPANY. 

TiMADinti  —  Bbtsral  GAU8K8  ov  ACTION  NOT  TO  BB  ITnxtid. —  The  MToral 
causes  of  action  upon  which  a  party  rtlles  must  be  set  out  with  direct- 
ness and  precision,  the  amount  dne  upon  each  cause  of  action  being 
separately  stated. 

UnrAUi/rs. —  AppUcations  to  open  defaults  are  addressed  tD  the  lecal  dis- 
cretion of  the  Gonit. 

loBM. —  As  a  general  rule,  when  the  drcomstances  are  snch  as  to  lead 
the  Conn  to  hesitate  npon  a  motloB  to  open  a  default;  It  is  better  to 
decide  In  fSTor  of  the  application. 

Vbbms  on  Ofcnino  Dbfauut. —  In  opening  a  default,  terms  and  conditions 
ought  generally  to  be  imposed,  which  should  be  more  or  less  seyere,  as 
the  ctrcumstaaces  seem  to  warrant. 

When  Dbfaijia  BHonu>  bb  Opbnbd.-- Where  a  defendant  has  been  misled 
by  an  incorrect  publication  of  the  time  the  suit  was  oonunenced.  In  a 
printed  sheet  containing  information  of  Court  proceedings,  on  which  the 
business  community   generally   relied,   the   default   should  be  apened. 

Appeai^  from  the  District  Court  of  the  Twelfth  Districty 
City  and  County  of  San  Francisco. 

The  complaint  alleged  as  follows:  ''That  defendant  is  a 

corporation  duly  organized,  incorporated,  and  existing  nnder 

and  by  virtue  of  the  laws  of  the  State  of  California.    That 

iaid  defendant  is  indebted  to  this  plaintiff  in  th#  sum  of 
Vol.  zll— a 
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four  thousand  nine  hundred  and  seventj-liiree  dollars  and 
fiixty-two  centfi^  balance  due  for  the  work  and  labor,  care 
and  diligonoe  aiad  attendance  by  said  plaintiff  made,  per- 
formed,  bestowed,  and  given  in  and  about  the  business  of 
the  said  defendant^  and  for  and  at  the  special  instance  and 
request  of  said  defendant;  and  for  money  by  said  plaintiff 
paid,  laid  out,  and  expended  to  and  for  the  use  of,  and  in 
and  about  the  business  of  the  said  defendant,  and  for  his 
benefit  and  use,  and  at  his  like  special  instance  and  request^ 
from  the  4th  day  of  March,  A.  D.  1868,  until  the  4th  day  of 
December,  A.  D.  1868,  in  the  City  and  County  of  San  Fran- 
cisco, State  of  California,  and  in  the  cities  of  the  Atlantic 
States,  in  advocating  and  urging  upon  the  Congress  of  the 
United  States  the  passage'  of  an  Act  by  said  Congress  grant- 
ing certain  lands  to  said  defendant  for  the  purpose  of  aiding 
said  defendant  in  the  construction  of  the  road,  as  set  forth 
in  the  articles  of  incorporation ;  and,  also,  in  negotiating  and 
making  provisions  for  the  purchase  and  delivery  of  the 
necessary  iron  and  rolling  stock  for  said  defendant.  That 
there  remains  a  balance  due  this  plaintiff  from  said  defend- 
ant, for  said  work  and  labor,  care  and  diligence  and  attend- 
ance so  made,  performed,  bestowed,  and  given,  and  for  said 
sums  of  money  so  paid,  laid  out,  and  expended,  the  sum  of 
four  thousand  nine  hundred  and  seventy-three  dollars  and 
sixty-two  cents.  That  said  plaintiff  has  presented  his  said 
account  to  the  said  defendant  for  payment,  and  payment  has 
been  refused.'* 
The  other  facts  axe  stated  in  the  opinion. 

0.  ff.  Bpeneer,  for  Appellant 

As  to  what  constitutes  a  legal  and  sufficient  excuse  to 
avoid  a  judgment  hy  default,  we  have  no  direct  authority ; 
but  as  to  what  does  not  constitute  a  sufficient  excuse,  we 
leepectfully  refer  to  Ohaae  v.  Swain,  9  Cal.  186 ;  Elliott  v^ 
BiamM  16  OaL  377*.  We  are  aware  that  this  Court  has  repeat- 
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edly  held,  that  orders  like  the  present  rest  very  much  in  the 
discretion  of  the  court  below.  "The  discretion  intended, 
however,  is  not  a  capricious  ^or  arbitrary  discretion,  but  an 
impartial  discretion,  guided  and  controlled  in  its  exercise  by 
fixed  legal  principles.  *  *  *  In  a  plain  case,  this  dis- 
cretion has  no  office  to  perform,  and  its  iexercise  is  limited 
to  doubtful  cases,  where  an  impartial  mind  hesitates. '' 
{BaiUy  V.  Taaffe,  29  Gal.  424.) 

Daingerfield  £  Olney,  for  Bespondenta. 

We  assume  as  axioms,  that  Courts  should  perform  their 
duties,  and  that  it  is  the  object  of  law  to  administer  justice; 
Courts  will,  therefore,  in  all  cases^  where  a  discretion  is  left 
them,  80  administer,  or  use  that  discretion  that  substantial 
right  may  be  done  between  litigants.  If,  then,  in  the  case 
under  consideration,  substantial  justice  has  been  done,  and 
the  appellant  has  suffered  no  wrongs  this  Court  will  not  re- 
verse the  judgment 

Where  a  judgment  is  set  aside  under  the  sixty-eighth 
section  of  the  Practice  Aot^  and  a  party  permitted  to  come 
in  and  defend,  the  Supreme  Court  will  not  interfere,  unless 
there  was  a  dear  abuse  of  discretion  in  the  Court  below. 
{BoUmd  V.  Kreyenkagen,  18  Cal.  455 ;  MuLholUmd  v.  Heyne- 
man,  20  Cal.)  In  setting  aside  a  judgment,  the  Court  below 
will  use  its  own  discretion,  and  this  Court  will  not  interf ere^ 
nnless  in  case  of  gross  abusa  {Woodward  v.  Backus,  20  Cal 
137.)  The  order  will  not  be  vacated  unless  the  discretion 
has  been  grossly  abused.'  (Howe  ▼•  Independent  Co.,  27 
Cal.  72.) 

By  the  Court,  Wazxaob,  J. : 

The  complaint  in  this  case  is  directly  within  the  obje^ 
tiena  pointed  out  in  Buekvngham  v.  Waters,  14  Cal.  14T,  for 
it  ia  a  jumble  of  several  causes  bf  action  in  one  count     It 
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does  not  allege,  for  instance,  how  much  of  the  four  thousand 
nine  hundred  and  seventy-three  dollars  sued  for  was  owing 
to  the  plaintiff  for  his  own  work  and  labor  bestowed  upon 
the  business  of  the  defendant,  nor  how  much  was  paid  oat 
for  the  use  of  the  defendant  in  California;,  nor  yet,  how 
much  was  expended  on  the  Atlantic  side,  ^Mn  advocating 
and  urging  upon  the  Congress  of  the  United  States  the  pas- 
sage of  an  Act  by  said  Congress,  granting  certain  lands  to 
said  defendants,"  etc.  More  directness  and  precision  in 
pleading  these  matters  seems  to  be  required  by  the  code,  as 
interpreted  by  this  Court 

The  defendant  is  a  corporation,  and  the  summons  was 
served  on  its  Secretary,  August  twenty-fourth.  The  fourth 
day  of  September  following  would  be  the  first  day  upon 
which  default  could  be  taken  for  want  of  an  answer.  Ou 
that  day  default  was  entered  and  final  judgment  demanded, 
and  on  the  same  day  an  application  was  made  by  the  defend- 
ant to  open  the  default  This  was  allowed  upon  condition 
that  the  defendant  should  pay  the  plaintiff  twenty  dollars, 
and  also  make  answer  within  five  days.  From  this  order 
this  appeal  is  taken  by  the  plaintiff.  Applications  of  this 
character  are  addressed  to  the  discretion  —  the  legal  discre- 
tion —  of  the  Court  in  which  the  def aidt  has  occurred,  and 
should  be  disposed  of  by  it  as  substantial  justice  may  seem 
to  require.  Each  tsase  must  be  determined  upon  its  own  peci^ 
liar  facts,  for  perhaps  no  two  cases  will  be  found  to  present 
the  same  circumstances  for  consideration.  As  a  general 
rule,  however,  in  cases  where,  as  here,  the  application  is 
made  so  immediately  after  default  entered  as  that  no  con* 
siderable  delay  to  the  plaintiff  is  to  be  occasioned  by  per- 
mitting a  defense  on  the  merits,  the  Court  ought  to  incline 
to  relieve.  •  The  exercise  of  the  mere  discretion  of  the  Court 
ought  to  tend  in  a  reasonable  degree,  at  least,  to  bring 
about  a  judgment  on  the  very  merits  of  the  case;  and  when 
the  eircumstances  are  auch  aa  to  lead  the  court  to  hesitate 
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upon  the  motion  to  open  the  default,  it  is  better^  as  a  general 
rule,  that  the  doubt  should  be  resolved  in  favor  of  the  appli- 
eation.  In  connection  with  its  allowance,  terms  and  condi- 
tions ought  generally  to  be  imposed  upon  the  party  in  default, 
which,  of  course,  should  be  more  or  less  severe  as  the  par- 
ticular circumstances  would  seem  to  warrant 

In  this  case,  as  we  have  already  seen,  the  defendant  was 
required,  as  a  condition  of  opening  the  default,  to  pay  the 
plaintiff  a  fixed  sum  of  money,  and  also  to  plead  issuably 
within  five  days. 

Upon  such  an  appeal  as  this  the  only  question  for  us- is, 
whether  or  not  the  Court  below  abused  its  discretion  in  open- 
ing the  default  If  there  is  no  showing  of  facts  whatever 
in  support  of  the  application,  an  order  granting  it  will  be 
reversed,  as  was  done  in  People  v.  O'Connell,  23  Cal.  282. 
In  the  case  at  bar,  it  appears  that  the  Secretary  of  the  defend- 
ant was  misled  by  an  incorrect  publication  of  the  time  of 
the  commencement  of  the  suit,  appearing  in  a  printed  sheet 
regularly  issued,  and  containing  information  of  Court  pro- 
ceedings relied  upon  by  the  business  community  in  the  City 
of  San  Francisco,  and  which  had  always  been  theretofore 
found  to  be  "  invariably  accurate.'* 

If  this  sheet  had  been  correct  in  fact,  then  the  defendant 
had  the  whole  of  the  fourth  day  of  September  in  which  to 
answer.  It  was  on  that  day  that  the  default  was  entered, 
and  on  that  day,  too,  that  application  for  relief  was  promptly 
made  by  the  defendant 

Upon  these  facts,  in  view  of  the  statement  of  a  meritonoua 
defeqse  to  the  action  and  the  conditions  imposed  upon  the 
defendant,  we  can  not  say  that  the  court  below  abused  its 
discretion  in  opening  the  defaidt 

Order  affirmed* 

Jix.  Justice  Spsaaub  did  not  esqpress  an  opinioiu 
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[No.  2.006.] 

GEORGE  W.  HENXET  and  THOMAS  B.  HENLEY  v. 
A.  P.  HOTALING  and  LLOYD  TEVIS. 

-CONYBBTiNO  A  DiBD  INTO  A  MORTGAGE. —  When  an  attempt  is  made  to 
conyert  a  deed,  absolate  in  form,  into  a  mortgage,  the  evidence  onght  to 
be  BO  clear  as  to  leave  no  doubt  that  the  real  intention  of  the  parties  was 
to  execute  a  mortgage;  otherwise,  the  intention  appearing  on  the  face  of 
the  deed  will  prevail. 

lOBM. —  Parties  may  buy  lands  in  satisfaction  of  a  debt,  or  for  a  considera- 
tion paid,  and  contract  to  reconvey  upon  the  payment  of  a  sum  certain, 
.  without  any  intention  that  the  transaction  should  create  a  mortgage. 

COYBNANT  TO  Reconwy. —  A  coveuaut  to  reconvey  does  not  necessarily 
convert  an  absolute  deed  Into  a  mortgage.  It  may  be  one  among  other 
facts  showing  that  the  parties  intended  the  deed  to  operate  as  a  mortgage. 

Public  Policy. —  A  sale  of  land,  with  a  reservation  to  the  vendor  of  th« 
right  to  purchase,  is  not  opposed  to  public  policy. 

Rbservation  or  Bight  to  Rspubchasb. —  To  convert  an  absolute  deed 
Into  a  mortgage,  something  more  must  be  shown  than  a  reservation  of 
the  right  to  repurchase. 

No  Mortgage  without  Debt. —  The  existence  of  a  debt  —  an  obligation  to 
pay  money  —  is  essential  to  the  existence  of  a  mortgage. 

Claim  op  Land. —  One  in  possession  of  public  land,  sufficiently  describes  the 
same  in  a  power  of  attorney,  by  calling  It  his  claim  of  land. 


Appeal  from  the  IHstrict  Court,  Fourth  Judicial  District, 
City  and  County  of  San  Frandsco. 

William  R.  Storms  was  in  the  possession  of  two  thousand 
acres  of  public  land  at  Round  Valley,  Mendocino  County, 
and  gave  to  S.  P.  Storms  a  power  of  attorney,  of  which  the 
following  is  a  copy: 

"  EouND  Valley,  7th  Oct,  1859. 

"  Know  all  men  by  these  presents,  that  I,  Wm.  R  Storms, 
of  Boston,  County  of  Suffolk,  State  of  Massachusetts,  have 
made,  constituted,  and  appointed,  and  by  these  presents  do 
make,  constitute,  and  appoint  S.  P.  Storms,  of  Round  Valley, 
County  of  Mendocino,  State  of  California,  my  true  and  law- 
ful attorney,  for  me,  and  in  my  name,  place,  and  stead,  to  buy 
and  sell  all  kinds  of  stock  that  is  on  my  ranch  in  said  Round 
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Valley,  or  in  the  State  of  California;  to  buy  and  sell  any 
daims  of  land  in  said  valley  or  State ;  to  buy  or  sell  all  kinds 
of  merchandise^  and  to  make  contracts  in  any  business  that 
may  occur  to  carry  on  my  business  in  the  State  of  California, 
giving  and  granting  unto  my  said  attorney  full  power  and 
authority  to  do  and  perform  all  and  every  act  and  thing 
whatsoever  requisite  and  necessary  to  be  done  in  the  whole 
State  of  California,  as  fully  to  all  intents  and  purposes  as  I 
might  or  could  do  if  personally  present,  with  full  power  of 
substitution  and  revocation,  hereby  ratifying  and  confirming 
all  my  said  attorney  or  his  substitute  shall  lawfully  do  or 
cause  to  be  done  by  virtue  hereof." 

On  the  13th  of  December,  1860,  the  attorney  in  fact  called 
upon  defendant,  Hotaling,  and  solicited  a  loan  of  five  thou- 
sand dollars,  and  offered  as  security  a  mortgage  on  said  land. 
Hotaling  agreed  to  make  the  loan  on.  the  security,  if  his 
counsel  approved  of  it ;  and  Btorms  and  Hotaling  went  to 
the  office  of  his  attorney,  who  advised  that  the  power  of 
attorney  did  not  authorize  S.  F.  Storms  to  negotiate  a  loan 
or  execute  a  mortgage.  Hotaling  then  declined  to  make  the 
loan.  S.  P.  Storms  then  offered  to  sell  the  land  to  Hotaling 
for  fiTe  thousand  dollars,  and  Hotaling  accepted  the  proposi- 
tion. S.  P.  Storms,  as  attorney  in  fact,  then,  on  the  13th  of 
December,  1860,  executed  to  Hotaling  a  deed  of  the  land, 
absolute  on  its  face,  and  Hotaling  paid  him  the  five  thousand 
dollars.  Hotaling  then  execnted  to  William  B.  Storms  n 
bond,  conditioned  that  if  said  Storms  paid  him  five  thousand 
doHars,  with  interest  at  three  per  cent,  per  month  one  year 
from  date,  he  would  convey  the  land  to  him.  The  bond 
provided,  thai  until  the  payment  of  the  money,  it  should 
remain  in  the  custody  of  Hotaling's  attorney  as  an  escrow, 
and  that  if  Storms  failed  to  pay  the  money,  the  bond  shoiild 
be  delivered  up  to  Hotaling  to  be  canceled.  Hotaling,  at 
the  same  time,  gave  S.  P.  Storms  a  lease  of  the  land  for  one 
year.    At  the  end  of  the  year  Storma  refused  to  deliver  up 
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possession^  and  Hotaling  recovered  possession  in  an  action 
for  holding  over  contrary  to  the  terms  of  the  lease.  In  1862; 
Wm.  B.  Storms,  being  indebted  to  the  plaintiffs,  executed 
to  defendant  Tevis  a  deed  of  the  land  in  trust  for  the  plaint- 
iffs. The  plaintiffs  brought  this  action  to  have  the  deed  to 
Hotaling  canceled,  and  to  obt^iin  possession  of  the  land,  and 
a  conveyance  from  Tevis,  their  trustee.  Storms  did  not  pay 
the  five  thousand  dollars  mentioned  in  the  bond.  Defendant, 
Hotaling,  recovered  judgment,  and  the  plaintiffs  appealed. 
The  otiber  facts  are  stated  in  the  opinion  of  the  Court 

James  B.  Townsend,  for  Appellants. 

The  power  did  not  authorize  a  sale  of  the  land.  The 
clause  under  which  the  power  is  claimed  is  that  in  relation 
to  buying  and  selling  ^^  claims  of  land."  The  object  of  tlie 
power  was  to  have  his  aforesaid  business  in  California  ^car- 
ried on"  during  his  absence  from  the  State. 

A  power  shoidd  be  construed  according  to  the  intention 
of  the  parties.  (Story  on  Agency,  Sees.  21,  65,  66,  68,  69, 
71,  72,  83 ;  Lord  v.  Sherman,  2  Cal.  499,  601 ;  Washhum  v. 
Ald&n,  6  CaL  468 ;  Johnson  v.  Wright,  6  Cal.  873 ;  Billings 
V.  Morrow,  7  Oal.  171;  Dupont  v.  Werthrnan,  10  Cal.  354: 
Ferreira  v,  Depew,  17  How.  Pr.  N.  Y.  418;  Lumhard  v. 
Alrich,  8  N.  H.  84,  85 ;  Bossiter  v.  Bossiter,  8  Wend.  494.) 

The  deed  given  to  Hotaling,  when  viewed  in  the  light  of 
the  circumstances  which  preceded  and  followed  its  execu- 
tion, became  in  fact  and  in  law  a  mortgage.  (Flagg  v. 
Marm,  2  Sumn.  686 ;  Kerr  v.  OUmore,  6  Watts,  405,  407 ; 
(Jlark  V.  Henry,  2  Oow.  327,  880,  331,  332 ;  Bright  v.  Wagle, 
8  Dana,  253;  Brown  v.  Dewey,  1  Sandf.  Ch.  61,  64:  Morris 
V.  Ex'r  of  Nixon,  1  How.  TJ.  S.  118;  Tillson  v.  Moulton,  23 
HI.  666,  666 ;  Wright  v.  Bates,  18  Yerm.  848 ;  8ear^  V.  Dixon 
88  Cal.  326 ;  Oay  v.  Hamilton,  33  Cal.  686 ;  Pierca  v.  TJo&in- 
mm,  18  Oal.  126, 138 ;  Cunningham  v.  HawUns,  27  Oal.  606 ; 
Bobinson  v.   Cropsey,  6  Paige,  480;  ColwM  v.  Woods,  8 
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Watts,  188,  196,  167;  Van  Bureit  v.  Ohnsiead,  5  Paige,  9, 
10;  Clark  v.  Henry,  2  Cow.  824;  James  ▼.  Johnson,  ^  Johns. 
Ch.  417,  429 ;  Carey  v.  Rawsonj^  8  Mass.  159 ;  Stocking  t. 
Fairchild,  5  Pick.  181;  Eator.  v.  Oreen,  22  Pick.  526,  529; 
4  Kent's  Com.  142,  143;  Taylor  v.  Luther,  2  Suinin.  232, 
233.) 

In  a  conrt  of  equity  an  absolute  deed,  with  a  bond  or 
agreement  for  a  reconveyance,  is  treated  as  a  mortgage. 
(Polhemus  v.  Trainer,  80  Cal.  687 ;  Kerr  v.  Gilmore,  6  Watts, 
408 ;  ColweU  v.  Woods,  3  Watts,  196 ;  Erskine  v.  Townseni, 
2  Mass.  494,  495;  Carey  y.  Rawson,  8  Mass.  159;  Bice  ▼. 
Biee,  4  Pick.  349 ;  NewhaU  v.  Burt,  7  Pick.  157,  159 ;  Man^ 
hve  V.  Bale,  2  Vem.  84;  Wharf  v.  HoweU,  5  Binn.  499.) 

McAllister  S  Bergin,  for  Eespondents. 

The  question  whether  a  deed  given  under  circumstances 
like  those  in  this  case  was  intended  as  a  conditional  sale  or 
a  mortgage  is  purely  one  of  fact,  and  the  finding  of  the 
Court  thereon  is  conclusive.    (Sears  v.  Dixon,  83  Cal.  330.) 

Where  there  is  no  debt  and  no  loan,  an  agreement  to  re- 
sell will  not  change  an  absolute  conveyance  into  a  mortgage. 
(Glover  v.  Payn,  19  Wend.  521 ;  Bich  v.  Doane,  36  Verm. 
135 ;  Slowey  v.  McMurray,  27  Mo.  113 ;  Williams  v.  Owens, 
6  Mylne  &  Cr.  803 ;  Hughes  v.  Sheaff,  19  Iowa,  331,) 

Althou^  this  transaction  had  its  inception  in  a  propositioa 
to  borrow  money,  yet  there  was,  in  fact,  no  loan  of  money. 
(Pearson  v.  Seay,  85  Alabama,  616 ;  BodweU  v.  Webster,  18 
Pick. ;  Flagg  v.  Mann,  14  Pidc  477 ;  Johnson  v.  Clarke,  B 
Pike,  821;  King  v.  Kineey,  1  Ired.  Eq.  187;  McDonald  v. 
McLeod,  Id,  221;  McLaurin  v.  Wright,  2  Id.  94;  Kelly  v. 
Bryath  6  Ired.  Eq.  284 ;  Hickman  v.  CantreU,  9  Yerger^  172 ; 
Lane  t«  Dickerson^  10  Yerger,  878.) 


I 


I 


26  Hkbti-et  v.  Hotaling.  [Sup.  Ct 

'  Opinion  of  tlie  Court  —  Rhodes,  C  J. 


By  the  Court,  Rhodes,  C.  J.: 

Waa  the  inBtmment  wHioh  was  executed  by  William  R. 
Storms,  by  his  attorney  in  fact,  S.  F.  Storms,  to  Hotaling, 
what  it  purported  to  be,  an  absolute  conveyance  of  the  prem- 
ises in  controversy,  or  was  it  a  mortgage  ?  The  Court  below 
found  it  to  be  the  former,  and  the  evidence  was  amply  suffi- 
cient to  justify  the  finding.  The  parties  consulted  the  legal 
adviser  of  Hotaling,  and  by  him  they  were  informed  that 
the  letter  of  attorney  did  not  empower  the  attorney  in  fact 
to  execute  a  mortgage.  Thereupon  a  proposition  was  made 
by  one  party,  and  accepted  by  the  other,  for  a  sale  of  the 
premises,  and  the  deed  and  the  other  papers  relating  to  the 
transaction  between  the  parties  were  prepared  and  executed 
under  the  supervision  of  the  same  counsel ;  and  in  giving  his 
testimony  he  says:  "The  parties  gave  me  positive  instruc- 
tions to  have  it  a  sale,  and  not  a  mortgage,  and  if  those 
papers  make  it  anything  else,  then  the  papers  did  not  per- 
form the  object  of  the  parties  and  their  transaction/*  The 
attorney  in  fact  manifested  some  annoyance  when  informed 
that  the  power  of  attorney  did  not  authorize  him  to  execute 
a  mortgage,  and  he  suggested  a  sale,  and  the  papers  were 
drawn  with  that  object.  There  can  be  no  question,  from  the 
evidence,  that  the  counsel  who  prepared  the  deed  and  the 
other  papers  relating  to  the  transaction,  understood  from 
the  parties  that  they  desired  a  sale  of  the  premises,  and  that 
ihey  were  prepared  and  executed  under  his  direction,  in  the 
manner  stated  in  the  evidence,  with  the  intent  that  the  trans- 
action should  not^  by  construction,  be  held  to  amount  to  a 
mortgage. 

When  the  intention  of  the  parties  to  a  deed,  absolute  in 
form,  is  sought  to  be  ascertained,  not  in  the  usual  way,  by 
reading  and  construing  the  instrument,  in  connection  with 
evidence  to  identify  the  subject-matter,  the  parties,  etc.,  but 
by  evidence  to  establish  an  equity  beyond  and  outside  of  th« 
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deed,  and  thus  to  convert  the  deed  into  a  mortgage,  the 
endenoe  ouf^t  to  be  so  clear  as  to  leave  no  doubt  that  the 
veal  intentiim  of  the  parties  was  to  execute  a  mortgage, 
otherwise  the  intention  appearing  on  the  face  of  the  deed 
ou^t  to  prevail.  There  can  be  no  question  that  a  party 
may  make  a  purchase  of  lands  either  in  satisfaction  of  a 
precedent  debt  or  for  a  consideration  then  paid,  and  may  at 
the  same  time  oontract  to  reconvey  the  lands  upon  the  pay- 
ment of  a  certain  sum,  without  any  intention  on  the  part  of 
either  party  that  the  transaction  should  be,  in  effect^  a  mort- 
gage. There  is  no  absolute  rule  that  the  covenant  to  recon- 
vey shall  be  r^arded,  either  in  law  or  equity,  as  a  defeasance. 
The  covenant  to  reconvey,  it  is  true,  may  be  one  f act^  taken 
in  connection  with  other  facts,  going  to  show  that  the  parties 
really  intended  the  deed  to  operate  as  a  mortgage,  but  stand- 
ing alone,  it  is  not  sufficient  to  work  that  result.  The  owner 
of  the  lands  may  be  willing  to  sell  at  the  price  agreed  upon, 
and  the  purchaser  may  also  be  willing  to  give  his  vendor  the 
right  to  repurchase  upon  specified  terms ;  and  if  such  appears 
to  be  the  intention  of  the  parties,  it  is  not  the  duty  of  the 
Court  to  attribute  to  them  a  diflferent  intention.  Such  a  con- 
tract is  not  opposed  to  public  policy,  nor  is  it  in  any  sense 
ill^al;  and  Courts  would  depart  from  the  line  of  their 
duties  should  they,  in  disregard  of  the  real  intention  of  the 
parties,  declare  it  to  be  a  mortgage.  "  To  deny  the  power  of 
two  individuals,''  says  Chief  Justice  Marshall,  "  capable  of 
acting  for  themselves,  to  make  a  contract  for  the  purdiase 
and  sale  of  lands  defeasible  by  the  payment  of  money  at  a 
future  day ;  or,  in  other  words,  to  make  a  sale  with  a  reserva- 
tion to  the  vendor,  of  the  right  to  repurchase  the  same  land, 
at  a  fixed  price  and  at  a  specified  time,  would  be  to  transfer 
to  the  Court  of  Chancery,  in  a  considerable  degree,  the 
guardianship  of  adults  as  well  as  infants.''  (Con/wcuy'B  Ex- 
4euiar8  v.  Alexander,  7  Oranch,  237.) 

Ooneediiiig  to  parties  the  right  to  contract  in  that  manner, 


\|^ 


I 


28  HsNijET  Vp  HoTAJcu^cb  [Sup.  Ct 

Opinion  of  tiM  Ooort  —  Bliode%  C  J« 

it  necessarily  follows  that  sometking  more  than  a  reserva- 
tion of  the  right  to  repurchase,  or  a  covenant  to  reconvey, 
must  be  shown,  in  order  to  convert  an  absolute  deed  into  a 
mortgage.  There  is  one  fact  which  is  indispensable  for  this 
purpose.  A  mortgage  is  a  security  for  the  performanoe  of 
an  agreement,  which  is  usually  to  pay  a  sum  of  money. 
Leaving  out  of  view  other  agreements  than  those  for  the 
payment  of  money,  it  is  essential  that  there  be  an  agree- 
ment, either  express  or  implied,  on  the  part  of  the  mort- 
gagor, or  some  one  in  whose  behalf  he  executes  the  mort- 
gage, to  pay  to  the  mortgagee  a  sum  of  money.  If  there 
is  no  debt  there  is  no  mortgage.  We  look  in  vain,  in  this 
case,  to  find  any  evidence  of  a  promise  on  the  part  of 
Storms  to  repay  the  purchase  money,  or  of  the  existence  of  a 
debt  of  any  kind  from  him  to  Hotaling.  The  arrangement 
was,  that  Hotaling  should  execute  a  bond  to  reoonvey  the 
premises;  but  Storms  did  not  agree  to  repurchase,  and  the 
bond  was  delivered  as  an  escrow,  and  it  remained  an  escrow 
until  after  the  time  therein  mentioned  for  the  execution  of 
the  deed,  and  was  then  canceled.  If  the  deed  was  intended 
as  a  mortgage,  the  mortgagee  would  have  a  right  of  action 
to  foreclose  the  mortgage;  but  if  he  had  brought  such  an 
action,  the  answer  that  there  was  no  promise,  either  express 
or  implied,  on  the  part  of  the  alleged  mortgagor,  to  repay 
the  purchase  money,  would  have  been  a  complete  bar.  This 
case  differs  from  Sears  v.  Dixon,  38  Oal.  326,  in  the  impoi^ 
tant  particular,  that  in  that  case  the  mortgagor  covenanted 
to  repay  the  purchase  money  at  a  &xed  time,  and,  under  the 
name  of  rent,  to  pay  inteiest  thereon  at  a  stipulated  rate. 
And  the  Court  also  found  that  the  parties  intended  to  exe- 
cute a  mortgage ;  but  in  this  case  the  Oourt  found  that  the 
parties  intended  the  deed  to  be,  in  fact,  as  it  was  in  form,  an 
absolute  conveyance. 

It  is  contended  by  the  plaintiffs,  that  if  the  deed  is  held 
to  be  absolute^  it  is  void,  because  it  was  executed  by  the 
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attorney  in  fact,  without  authority.  The  letter  of  attorney 
authorized  him  **  to  buy  and  sell  any  claims  of  land  in  said 
yalley  <ir  State  *'  —  Bound  Valley  <w  State  of  Galif omia  — 
and  it  is  insisted  that  the  premises  in  controversy  do  not 
oome  within  the  general  designation  of  ^^  claims  of  land."  It 
appears  that  at  the  time  the  contract  was  entered  into,  the 
"  Storms  ranch ''  was  public  land  of  the  United  States,  and 
was  in  the  possession  of  William  B.  Storms^  his  attorney  in 
fact  having  the  management  of  it  The  term  ^'  claim  "  is 
more  frequently  used  than  any  other  to  describe  such  inter- 
est in  a  parcel  of  the  public  lands  of  the  United  States  as 
the  person  in  possession  thereof  holds.  (See  Marshall  v. 
Shafter,  82  Cal.  191.)  When  a  person  has  entered  into  pos- 
session of  public  lands,  he  describes  the  act  by  saying  that 
he  has  taken  up  a  claim;  and  a  sale,  abandonment,  etc.,  is 
mentioned  in  common  speech  as  a  sale,  abandonment,  etc., 
of  his  claim;  and  that  term  is  employed  in  contracts  in 
describing  his  interest  in  the  lands,  and  the  grantor  conveys 
by  that  designation,  as  well  his  interest  in  the  lands  in  his 
possession,  as  his  demand  for,  or  assorted  right  to,  the  lands 
in  the  possession  of  another. 
Jtidgment  affirmed* 

Mr.  Justice  Tsmpub  dissented;  Mr.  Justice  Spbaoux  did 
not  express  an  opinion. 
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fftoimnr  wm,  Hasbui  Cobpos.-— One  who  appUea  apoB  lii(baui  conras  to 
te  admitted  to  tiall,  pendins  an  appeal,  after  oonylctlon  for  the  crime  of 
aanalaaghter,  must  ttate  hi  his  petition  facte  upon  which  the  Court  can 
azcrclse  an  Intelligent  dlecretlon  In  determining  the  question ;  such  as, 
that  Injustice  haa  heen  done  htan  during  the  trial,  add  that  the  appeal 
has  heen  taken  la  good  fidth,  and  others  of  a  like  natora^ 
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OoHBTiTnTioifAi*  LAW  AS  TO  BAIL.—- The  Oonitltutlon  of  tbto  State,  In 
deelarlnff  twil  to  be  a  matter  of  right,  contemplates  only  thoee  caaet  In 
which  the  party  hae  not  been  already  convicted. 

Bail  avtbe  COiitiction. —  The  statute  which  makes  bail  a  matter  of  discre- 
tion after  conviction  for  manslaughter  Is  not  nvmimtltiitionaL 

The  facts  are  stated  in  the  opinion. 

Q.  W.  Tyler,  for  Petitioner. 

Attorney  General  Jo  HamUtan,  for  the  People. 

By  the  Conrt,  Wallaoe,  J. : 

Upon  petition  for  writ  of  habeas  corpus. 

It  appears  by  the  petition  filed  in  this  case  that  the  pris- 
oner is  now  detained  at  the  Penitentiary  by  the  Warden, 
pursuant  to  the  judgment  of  the  District  Court  of  the  Fif- 
teenth Judicial  District,  adjudging  him  to  suffer  certain 
imprisonment  there  as  a  punishment  for  the  crime  of  man- 
slaughter, of  which  he  had  been  convicted  in  that  Court 
It  is  also  averred  in  the  petition  that  from  that  judgment 
the  prisoner  has  taken  an  appeal  to  this  court,  which  U  yet 
undetermined,  and  that  he  is  pecuniarily  able  to  give  bail  for 
his  appearance  if  he  should  be  permitted  to  do  so. 

The  statute  (Cr.  Pr.  Act,  Sec.  509)  provides  that  a  person 
charged  with  such  an  offense  as  manslaughter  may  be 
admitted  to  bail  before  conviction,  "  as  a  matter  of  right," 
but  (Sec.  612)  after  conviction  "  as  a  matter  of  discretion  ^ 
merely. 

If  we  are  to  consider  this  application  as  made  to  our  dis- 
cretion under  the  statute,  the  petition  is  insufficient,  in  that 
it  sets  forth  no  fact  or  circumstance  whatever  upon  which 
it  would  be  possible  for  us  to  exercise  an  intelligent  discre- 
tion in  determining  the  application.  It  is  not  averred,  for 
instance,  that  any  injustice  has  been  done  the  prisoner  in 
the  course  of  the  judicial  proceedings  had  in  the  District 
Court;  nor  that  any  error  of  law  intervened  to  his  prejudice 
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on  his  trial;  nor  that  it  i»  hoped  that  the  judgment  of  con- 
viction appearing  to  have  been  rendered  against  him  will, 
for  any  reason,  be  disturbed  here.  It  is  not  even  stated 
that  the  appeal  appearing  to  have  been  taken  was  taken  in 
good  faith;  or  that  it  will  be  prosecuted  to  a  final  determi- 
nation in  this  Court.  F#r  these  and  like  reasons,  not  neces- 
sary to  be  stated  in  detail,  the  petitioner  has  not  brought 
the  case  within  the  statutory  requirements  concerning  appli- 
cations for  bail  after  conviction  of  the  crime  of  man- 
slaughter. 

The  argument  however,  which  was  made  in  support  ^f 
the  petition  denies  the  constitutionality  of  the  statute  in  so 
far  as  it  enacts  that  a  conviction  already  had  shall  take  away 
the  right  to  bail,  and  leave  it  a  question  to  be  determined 
by  the  mere  discretion  of  the  Court,  upon  the  facts  appear- 
ing in  the  particular  case.  In  support  of  this  view  the  Con- 
stitution (Art.  I,  Sec  7)  is  cited.  Its  language  is  as  follows: 
^All  persons  shall  be  bailable  by  sufficient  sureties,  xmless 
for  capital  offenses,  when  the  proof  is  evident,  or  the  pre- 
fomption  great** 

Upon  this  it  is  claimed  that  the  Constitution  first  an- 
nounces the  general  rule  that  ^'  all  persons  shall  be  bailable 
by  sufficient  sureties;"  it  next  declares  the  only  admissible 
exception  to  the  rule,  i.  e.,  ^'capital  offenses;''  and,  lastly, 
narrows  this  exception  to  those  capital  offenses  ^^  in  which 
the  proof  is  evident,  or  the  presumption  great." 

It  is  insisted  that  the  language  of  the  Constitution  is 
sufficiently  broad  to  embrace  not  only  a  case  where  no  trial 
has  been  had,  but  equally  a  case  in  which  a  conviction  of  an 
offense,  less  than  capital  in  degree,  has  occurred;  that  the 
Constitution  does  not  regard  the  particular  stage  of  proceed- 
ings whioh  the  prosecution  may  have  reached,  but  only 
the  grade  of  the  offense  involved  as  being  less  than  the 
capital  grade.  It  is  said  that  at  common  law  an  application 
for  bail  was  addressed  solely  to  the  discretion  of  the  Judgesi, 
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^^  without  certain  rules  to  guide  it,  which  has  ever  been 
regarded  with  jealousy  by  a  people  tenacious  of  liberty;" 
and  that  the  purpose  of  the  Constitution  was  to  place  the 
right  to  bail  upon  a  more  assured  basis  than  mere  discretion. 
It  is  true  that  at  common  law  applications  for  bail  in  criminal 
cases  were  said  to  be  addressed  to  the  discretion  of  the 
Judges,  to  be  exercised  upon  the  drcumstiqiees  appearing; 
the  form  of  the  entry  upon  which  the  prisoner  was  released 
on  bail  being  ''  de  gratia  curias  specicUi/^  We  think,  how- 
ever, that  the  clause  of  the  Constitution  cited  is  only  designed 
to  alter  this  rule  of  the  common  law  as  to  certain  criminal 
cases  before  conviction;  and  that  the  matter  of  bail  after 
conviction  is  still  left  discretionary,  as  it  was  at  common 
law,  with  the  modifications  wrought  by  the  statute  of  this 
State.  We  are  of  opinion  that  the  Constitution,  in  declaring 
bail  to  be  a  matter  of  right,  contemplated  only  those  cases 
in  which  the  guilt  of  the  party  had  not  been  already  judi- 
cially ascertained;  cases  in  which  the  prisoner  as  yet  stood 
upon  his  plea  of  not  guilty,  supported  with  all  the  pre- 
sumptions of  innocence  with  which  the  law  delights  to  sur- 
round him.  But  when  his  trial  has  been  had,  and  his  plea 
proven  false,  the  law  will  not  stultify  itself  by  presuming 
him  other  than  that  it  has  itself  adjudged  him  to  be.  If 
the  Constitution,  indeed,  intended  to  introduce  the  rule  of 
absolute  right  to  bail,  as  well  after  as  before  conviction  of 
such  felonies,  it  would  result  that  no  convict  could  be 
punished  for  his  ascertained  crime  if  he  had  either  wealth 
or  friends;  for  no  mere  pecuniaiy  considerations  could  weigh 
against  the  alternative  of  a  degrading  imprisonment,  at  hard 
labor,  for  a  crime  inyolving  moral  turpitude.  It  would 
operate  in  practice  as  a  mere  money  commutation  for  the 
infamous  corporeal  punishment  which  the  law  has  denounced 
against  the  perpetration  of  crime. 

The  literal  interpretation  insisted  upon — following,  as  it 
ioGB,  the  mere  words  of  the  Constitution — ^woold  not  only 
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entitle  the  prifioner  to  bail,  pending  his  appeal  taken,  but 
would  have  done  so  had  he  not  taken  an  appeal  at  alL  In 
this  view  it  was  unnecessaiy  for  him  to  have  stated,  as  he 
has  done  in  his  petition,  that  he  had  appealed  from  the 
jndgmoit  of  conviction,  because,  upon  the  literal  reading 
of  the  Constitution,  upon  which  he  insists,  that  is  not  a 
condition  imposed  upon  his  right  to  bail;  it  is  one  which  is 
only  to  be  found  in  the  statute,  which  he  seems,  however, 
to  have  so  far  observed,  even  while  comiug  here  to  assail 
its  constitutionali^.  Indeed,  upon  the  interpretation  here 
insisted  upon,  the  right  to  object  would  still  belong  to  the 
prisoner,  even  if  it  had  appeared  in  the  petition  that  his 
api^eal  was  no  longer  pending  here,  but  that  the  judgment 
of  the  District  Court  had  been  affirmed  in  this  Court, 
becanse  it  will  be  seen  that  the  mere  words  of  the  Consti- 
tution have  not,  for  this  purpose,  announced  any  distinc- 
tion between  cases  in  whidi  judgments  have  been  already 
affirmed  and  cases  yet  pending  on  appeal.  In  either  case, 
or,  indeed,  in  any  other  conceivable  case  in  which  an  offense 
less  in  degree  than  capital  should  be  involved,  the  absolute 
right  to  bail  must,  upon  this  theory,  be  accorded  to  every 
prisoner;  at  least,  so  long  as  the  phrase  ^^  all  persons  "  is 
sufficiently  comprehensive  to  include  him,  he  must  continue 
to  bo  "bailable  by  sufficient  sureties.**  A  construction 
leading  to  such  consequences  cannot  be  supposed  to  have 
been  intended  by  the  framers  of  the  Constitution,  and,  in 
our  opinion,  ought  not  to  be  attributed  by  us  to  that  instru- 
ment. 

The  application  must  be  denied  and  the  prisoner  re* 
manded,  and  it  is  so  ordered. 

Neither  Mr.  Justice  Tsmpui  nor  Mr.  Jnstiee  Spiaoits 
mxpremei  an  opinioii. 
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[No.  2,252.] 

CHARLES  E.  RICH  and  MARY  ELISE  RICH  t^. 
CHARLES  STANLEY  TUBBS  and  HENRY  DU- 
RANT  TUBBS. 

■■rABAni  PBOPBsn  of  Wif& — If  the  hosband  purchasee  real  estate  with 
the  separate  property  of  the  wife,  but  takes  the  coaveyance  to  hlsuelf, 
the  land  thus  purchased  is  also  the  separate  property  of  the  wife,  as 
between  the  husband  and  the  wife. 

Boics8TBAi>  —  TiTLS  TO  —  Pbobati  Codbt. —  The  Probate  Court,  in  setting 
apart  for  the  use  of  the  family  of  the  deceased  husband  or  wife  property 
which  had  been  dedicated  as  a  homestead  under  the  Homestead  Act,  does 
not  change  or  transfer  the  title ;  nor  does  it  adjudicate  the  qveatlon  of 
title. 

IraM. —  The  purpose  and  effect  of  an  order  of  the  Probate  Covrt,  setting 
apart  such  homestead,  is,  that  the  property  be  relieved  from  administra- 
tion, and  that  it  does  not  constitute  assets  of  the  estate  of  the  deeeaaed. 

IiniBaiTi.Ncn  or  Hoimstbad. —  Under  the  fourth  section  of  the  Homestead 
Aet  of  1860  the  legitimate  children  are  entitled  to  take  an  interest  in 
the  homestead  upon  the  death  of  either  the  husband  or  wife. 

lOBif. —  Since  the  passage  of  the  Homestead  Act  of  1862  the  children  ot 

the  deceased  husband  or  wife  do  not  inherit  any  interest  in  the  home* 

^  stead,  but  the  same  vests  absolutely  in  the  surviving  husband  or  wife. 

iHBBBiTAMCB.-^  The  inheritance  ia  regulated  by  the  law  in  force  at  the  time 
of  the  death. 

Appsal  from  the  District  Court  of  the  Fourth  Judicial 
District^  City  and  County  of  San  Francisco. 

The  first  husband  of  the  plaintiff,  Mary  Elize  Rich,  was 
Mr.  Tubbs.  To  them  were  bom  two  children  during  wed- 
lock. At  the  time  of  her  marriage  with  Mr.  Tubbs  she  had 
{HTopertj,  with  which,  at  her  request,  he  purchased  the  land 
in  controversy.  Tubbs  and  wife  filed  a  declaration  of  home- 
stead in  January,  1861.  Tubbs  took  the  conveyance  to  him- 
self, and  afterwards  died,  and  the  widow  married  the  other 
plaintiff,  Charles  E.  Rich.  This  action  was  brought  to  quiet 
the  title  to  the  land  thus  purchased,  against  the  adverse 
claim  of  said  chQdren.  Judgment  was  rendered  in  the 
Court  below  in  favor  of  the  plaintiff,  and  the  defendant 
appealed  from  the  judgment  The  other  facts  are  stated  in 
the  opinion  of  the  Court 
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Were  this  a  transaction  between  strangers,  tmdoiibtedly  it 
would  be  held  that  Mr.  Tubbs  simply  held  the  legal  title  in 
tmat  for  Mrs.  Tubbe,  who  was  the  real  owner.  {Bayles  v. 
Baxter,  22  CaL  576 ;  Millard  v.  Hathaway,  27  Cal.  119 ;  Set- 
iembre  v.  Putnam,  80  Cal.  490 ;  Sandfroas  v.  Jones,  86  Cal. 
486, 487;  Case  v.  Codding,  35  Cal.  191.) 

As  it  was,  the  whole  consideration  for  the  premises  being 
paid  from  the  separate  property  of  the  wife,  it  was  a  mere 
change  in  the  form,  without  in  the  least  changing  the  char' 
aeter  of  the  properly  as  her  separate  estate ;  and  this  fact  can 
always  be  shown,  as  against  the  deed,  and  when  clearly  and 
satisfactorily  shown,  the  property  remains  the  separate  estate 
of  the  party  whose  money  or  other  property  was  employed 
in  the  acquisition.  (Ramsdell  v.  Fuller,  28  Cal.  42,  43 ;  Peck 
T.  Tandenberg,  30  Cal.  42.) 

[See  Barber  v.  Babel,  36  CaL  11,  as  to  homestead. —  Rep.] 

By  ike  Court  Bhodss,  C.  J. : 

The  facts  found  by  the  referee,  fully  establish  that,  as 
between  the  female  plaintiff  and  her  then  huaband,*  the 
premises  in  controversy  were  the  separate  property  of  the 
wife.  The  declaration  of  homestead  was  executed  by  both 
husband  and  wife;  under  the  Act  of  1860 ;  and  assuming  that 
the  separate  property  of  the  wife  may  be  dedicated  as  a  home- 
stead, two  questions  arise  for  consideration : 

Pirst  —  Whspt  was  the  effect  of  the  order  of  the  Probate 
Court,  setting  apart  the  homestead  for  the  use  of  the  family 
of  the  deceased  husband?  The  Probate  Court,  in  setting 
apart  property  ndiich  has  been  dedicated  as  a  homestead 
under  the  Homestead  Act,  does  not  change  nor  transmit  the 
title;  nor,  indeed,  does  it  adjudicate  the  question  of  title  as 
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between  the  parties  who  assert  a  daim  to  it.  The  purpose 
and  effect  of  the  order  setting  apart  such  homestead  is  merely 
that  the  property  be  relieved  from  administration  —  that 
it  does  not  constitute  assets  of  the  estate  of  the  deceased  — 
and  the  order  sets  it  apart  for  whom  it  may  concern.  The 
question  of  titie^  as  between  the  claimants^  is  to  be  deter- 
mined in  another  forum.  (Estate  of  James,  23  CaL  417 ; 
Estate  of  Orr,  29  Cal.  101;  Estate  of  Delaney,  37  Oal.  176.) 
Second  —  In  whom  did  the  title  vest  upon  the  death  of  the 
husband?  The  Homestead  Act  of  1860  declares,  that  the 
husband  and  wife  shall  hold  the  homestead  property  as  joint 
tenants ;  but  that  provision  is  to  be  read  in  connection  with 
the  fourth  section  of  the  Act,  which  provides  that  upon  the 
death  of  Ihe  husband  or  wife  the  homestead  shall  be  set 
apart,  by  the  Probate  Court,  for  the  benefit  of  the  survivor, 
and  his  or  her  legitimate  children.  Although  they  are 
denominated  joint  tenants,  they  are  not  such  in  the  full  sense 
of  the  common  law  definition  of  that  term.  The  "legiti- 
mate children"  are  entitled  to.  take  an  interest  upon  the 
death  of  either  the  husband  or  wife.  It  is  unnecessary,  in 
this  case,  to  define  the  nature  of  the  interest  which  descends 
to  the  children ;  but  it  is  clear  that,  under  the  fourth  section 
of  the  Act  of  1860,  they  take  some  interest  by  inheritance 
from  their  deceased  father  or  mother.  The  E^pmestead  Act 
of  1862  contains  no  such  provision  as  is  found  in  Section  4 
of  the  Act  of  1860.  After  providing  that  the  husband  and 
\^ife  shall  be  joint  tenants,  it  provides  that,  on  the  death  of 
either,  the  homestead  property  shall  vest  absolutely  in  the 
survivor.  No  provision  is  therein  made,  for  the  inheritance 
of  any  interest  in  the  homestead  property,  by  the  children 
of  the  deceased.  As  the  defendants  (the  children  of  the 
deceased  husband)  took  nothing  by  inheritance,  unless  the 
law  in  force  at  the  time  of  the  decease  of  their  father  so 
provided,  the  question  on  which  the  case  turns  is,  at  what 
time  did  he  diet    It  is  found  that  he  died  in  186S  —  the  pre- 
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ciae  time  not  being  stated.  The  order  of  the  Probate  Court 
was  made  July  7th,  1862.  The  Homestead  Act  of  1862  was 
passed  and  took  effect  May  12th,  1862.  It  is  incumbent  on 
ihe  defendants  alleging  error — in  other  words,  claiming 
that  they  acquired  an  interest  in  the  homestead  property  by 
inheriUmce — to  show  that  the  deceased  died,  before  their 
ri^t  to  take  by  inheritance,  was  cut  off  by  Ihe  passage  of 
the  Act  of  May  12th,  1862.  This  fact  is  not  shown  by  the 
record. 

Judgment  affirmed* 
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THE  PEOPLE  V.  EENPEOW. 

ClULunraa  or  JinH)B.*-A  ehaUenge  of  a  juror  In  a  crfmlaal  eaae  sast 
specify  the  partlcniar  ground  of  challenge.  If  for  bits.  It  mast  state 
what  kind  of  bias,  and  the  partlcniar  cause  flrom  which  snch  bias  Is  to  be 
Inferred. 

CBAi^LENon  TO  JraoB  voB  Actual  Bxas.-~A  ehallengo  to  a  jnror  for 
actual  bias  most  be  entered  on  tho  minutes  of  the  Court:  and  an 
application    must   be    made    to    the    Court    to    hare    triers    appointed. 

■ZGBPTION  TO  Bnx«nfO  or  Coubt. —  When  the  Court  overrules  a  challenge, 
and  the  prisoner  excepts,  the  exception  Is  to  the  decision  oyerrollng  the 
challenge,  and  not  to  the  right  of  the  Court  to  decide  the  question  at  all. 

IiiaoinssiBUi  Brnnnrcu. —  Where  a  party  on  trial  for  murder  offered  to 
prove  that  the  deceased  had  said,  in  conversation  some  three  years  be- 
fore the  killing,  that  he  had  eaemies  In  the  county  who,  he  was  afraid, 
would  take  his  Ilfs:  h«id,  that  the  evidence  was  property  excluded. 

Appbax  from  the  District  Oonit,  Seventh  Judicial  Dis- 
trict, Sonoma  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

WiUiam  Boss,  for  Appellant 

Attorney  General  Jo  Hamilton  and  0.  P.  Overton,  for 
the  People. 
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By  the  Court,  Wallace,  J. : 

The  appellant  was  convicted  of  the  crime  of  murder  in 
the  first  degree,  in  the  alleged  killing  of  Johnson  Wilson, 
and  sentenced  to  be  executed. 

On  the  trial,  Stewart,  being  under  examination  as  to 
his  competency  as  a  trial  juror,  stated  that  he  had  heard  all 
about  the  case — all  about  the  circumstances  of  the  case; 
that  he  didn't  know  that  he  had  formed  any  opinion  as  to 
the  guilt  or  innocence  of  the  prisoner.  He  was  then  asked  the 
question :  "  Oould  you,  now,  after  hearing  what  you  have, 
serve  on  this  jury  without  any  partiality  ? "  He  answered : 
"  I  do  not  think  that  I  could-"  Thereupon  the  counsel  for 
prisoner  said:  "We  challenge  the  juror."  District  Attor- 
ney :  "  We  deny  the  challenge."  The  Court :  "  The  challenge 
is  overruled."  Prisoner's  counsel :  "  We  except  to  the  ruling 
of  the  Court."  Another  of  the  prisoner's  counsel  here  added : 

"  We  object  to  the  juror  on  tiie  ground  of  positive  bias." 
Stewart  was  then  peremptorily  challenged  by  the  prisoner. 

The  challenge,  as  here  interposed,  is  general  in  its  terms; 
it  specifies  nothing  whatsoever.  The  language  is,  "  Wc 
challenge  the  juror."  For  what?  If  for  actual  bias,  the 
Court  could  not  determine  it,  but  must  appoint  triers  for 
that  purpose.  If  for  implied  bias,  it  was  the  duty  of  the 
Court  itself  to  decide  upon  the  objection.  When  a  prisoner 
intends  to  exercise  his  right  of  challenge  under  the  statute, 
he  is  bound  to  designate,  in  some  way,  the  objection  upon 
which  it  is  his  purpose  to  rely.  He  is  not  to  be  permitted 
to  interpose  a  challenge  of  such  an  indefinite  character  that 
it  cannot  be  ascertained  if  it  be  for  implied  bias  or  for  ac- 
tual bias,  nor  whether  its  truth  is  to  be  determined  by  the 
Court  itself  or  by  triers  appointed  for  that  purpose. 

In  the  case  of  The  People  v.  Reynolds,  16  Cal.  130,  the 
challenge  was  more  specific  than  in  the  case  at  bar;  it  pur- 
ported to  be  for  implied  bias.     Yet  it  was  held  insufficient. 
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becauBe  it  did  not  specify  any  one  of  the  causes  enumerated 
in  Section  347  of  the  Criminal  Practice  Act  Said  the  Court: 
"Unless  the  cause  be  alleged,  the  challenge  may  be  disre- 
garded by  the  Court  It  is  not  enough  to  say :  '  I  challenge 
the  juror  for  implied  bias/  and  then  stop.  The  particular 
cause  from  which  such  bias  is  to  be  inferred  must  be  stated. 
Such  was  the  rule  of  the  common  law,  and  such  is  the  direo- 
don  of  the  statute  of  this  State." 

If  we  are  to  consider  the  challenge  as  made  for  implied 
bias,  it  was  properly  overruled  by  the  Court,  because  no  one 
of  the  several  grounds  for  challenge  of  that  character  was 
made  to  appear,  and  it  is  evident  that  the  challenge  was 
intended  to  be  for  implied  bias  only,  for  the  Court  was  per- 
mitted to  decide  upon  its  suflSciency,  without  objection.  It 
is  true  that  the  prisoner  excepted  to  the  decision  of  the 
Court,  but  this  was  an  exception  to  the  particular  decision, 
as  made  in  denying  the  challenge,  and  not  an  objection  to 
the  right  of  the  court  to  decide  the  question  at  all.  The  re- 
mark made  by  one  of  the  counsel  for  the  prisoner,  after  the 
challenge  had  been  overruled  and  an  exception  taken,  that 
he  objected  to  the  juror  "  on  the  ground  of  positive  bias ''  (by 
which  we  understand  him  to  have  meant  actual  bias),  goes 
for  nothing,  because  it  was  not  passed  upon  by  the  Court  be^ 
low  nor  insisted  upon  by  the  counsel ;  nor,  so  far  as  appears, 
even  called  to  the  attention  of  the  Court;  nor  was  any  ex- 
ception based  upon  it  A  party  who  intends  to  interpose  a 
challenge  for  actual  bias -must  allege  that  the  juror  is  biased 
against  him,  and  the  challenge  must  be  entered  on  the  min- 
utes of  the  Court.  Upon  the  entry  of  such  a  challenge  upon 
the  minutes  of  the  Court,  its  duty  is  pointed  out  by  the  stat- 
ute, and  a  failure  to  pursue  it  wouuld  undoubtedly  be  er- 
rcmeous.  But  when  no  such  challenge  is  made  or  entered, 
and  no  application  to  the  Court  to  have  the  necessary  triers 
appointed,  a  party  cannot  complain  here,  even  if  he  show 
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a  state  of  facts  upon  which  the  juror  probably  would  have 
beezL  excluded  by  the  triers,  if  they  had  been  appointed. 

The  evidence  upon  which  the  verdict  was  found  was 
mainly^  if  not  altogether^  circuin8.tantial.  No  witness  was 
produced  who  saw  the  prisoner  shoot  the  deceased.  We 
have  carefully  examined  it,  and  we  are  satisfied  that  the 
Court  below  did  not  err  in  refusing  to  set  aside  the  verdict 
as  being  contrary  to  the  evidence.  The  offer  of  the  pris- 
oner to  prove  that  the  deceased  had  said,  in  a  conversation 
some  three  years  before  his  assassination,  that  he  had  enemies 
in  the  county  who^  he  was  afraid,  would  take  his  life,  was 
properly  excluded  as  being  too  remote.  But  we  do  not 
intend  to  be  understood  as  intimating  that  the  statement  of 
the  deceased,  upon  that  point,  would  have  been  admissible, 
under  the  circumstances  of  this  case,  even  if  made  recently 
before  his  death. 

The  instructions  of  the  Court,  given  to  the  jury  at  consid- 
erable length,  presented  the  principles  of  law  applicable  to 
the  case  with  remarkable  perspicuity;  indeed,  there  is  no 
complaint  made  here  on  the  part  of  the  prisoner  that  any 
instruction  was  improperly  given  or  refused  by  the  learned 
Judge  of  the  Court  below. 

We  see  no  error  ia  the  record,  and  the  judgment  is  there- 
fore^ affinoed* 
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[No.  2,844.] 

DAVID  MAHONEY  and  SOLOMON  A.  SHARP  v. 
JOHN  MIDDLETON,  PATRICK  HIGQINS,  HER- 
MAN  WOHLER,  DANIEL  0.  BREED,  ALFRED 

BOREL, RODGERS,  JOHN  HIGGINS,  Exec- 

UTOB  OF  Daniel  N.  Bbeed,  Deceased^  WM.  HENRY 
GREEN,  LEWIS  WELSCH,  PETER  DONAHUE, 
JOHN  LEMMON,  SAMUEL  P.  MIDDLETON,  L. 
L.  ROBINSON,  AND  EDWARD  SWEENEY. 

Ftooun  OF  CoNYSzurcne  and  or  Rbcobduio  Dbbds. —  A  conveyance  to 
one  who  has  notice  of  a  prior  nnrecordefl  deed,  given  by  hia  grantor  to  a 
third  person,  passes  no  title  to  the  grantee,  and  an  innocent  purchaser 
Crom  snch  grantee  does  not  acquire  any  title,  except  through  the  Registry 
Act,  In  getting  his  deed  recorded  l)efore  the  record  of  such  prior  deed. 

Pdbchaseb  with  CoNSTaucTivB  NoTicB. —  A  purchaser  fcpm  one  who 
bought  with  notice  of  a  prior  unrecorded  deed,  given  by  his  grantor  to  a 
third  person,  has  constructive  notice  of  such  prior  deed,  if  it  is  recorded 
before  the  ezecutiou  of  his  conveyance,  and  he  is  not  a  purchaser  in 
good  faith,  although  the  deed  to  his  grantor  may  have  been  recorded  be- 
fore the  record  of  such  prior  deed.  In  snch  ease  the  prior  deed  will  take 
precedence. 

PSBSUMPTioN  THAT  SUMMONS  WAS  SERvaD« — When  the  judgment  roll 
which  is  ofCered  in  evidence  is  silent  as  to  the  issuing  and  service  of 
process.  It  will  be  presumed  that  process  was  issued,  and  served  on  the 
defendants,  and  the  Judgment  is  not  void. 

Bbcoxd  Need  not  Show  Sbbvice  of  Summons. —  The  fact  alone,  that  the 
Judgment  roll  does  not  show  that  summons  was  served  on  the  de- 
fendants, does  not  sustain  a  finding  of  the  Court  that  there  was  no 
■crvlce  of  summons.  The  fact  that  the  Judgment  roll  does  not  show 
that  summons  was  served  does  not  tend  to  sustain  such  finding. 

AlTCABAXCE  OF  I>EFENDA2iT  Bt  Attobnbt. —  The  appearance  of  a  de- 
fendant by  an  attorney  gives  the  Court  Jurisdiction  over  such  defend- 

ABt. 

MOVTOAOB  BY  Tekant  IN.  COMMOK. —  If  s  party  who  owns  an  individed 
one  seventh  of  a  tract  of  land,  as  a  tenant  in  common  with  others,  is 
In  possession  of  a  portion  of  the  tract,  and  mortgages  all  such  portion, 
describing  it  by  metes  and  bounds  in  the  mortgage,  and  the  mortgage  is 
foreclosed,  the  pnrchaser  at  the  mortgage  sale  acquires  the  title  to  dhly 
an  undivided  one  seventh  of  the  portion  thus  mortgaged. 

AAAxiTBT  Tbnaht  T9  CoMKOif. —  In  sjectmcnt  by  one  tenant 
In  common  against  another  who  ts  In  possession  of  a  portion  of  the 
demanded  premises  described  bf  metes  and  bounds,  the  defendant  can- 
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not  resist  a  recovery  as  to  tbe  portion  he  thus  possesses,  on  the  ground 
that  In  equity  his  Interest  In  all  tbe  demanded  premises  should  he  set 
off  so  as  to  Include  the  portion  which  he  thus  occupies. 

Dbbd  bt  Tenant  in  Coicmon. —  If  a  party  purchases  from  one  who  owns 
one  undivided  one  seventh  of  a  tract  of  land,  a  portion  of  such  tract 
described  by  metes  and  bounds,  he  acquires  the  title  to  only  one  un- 
divided one  seventh  of  the  portion  be  has  purchased. 

Bffect  ov  Jcdombnt  in  Ejectment. —  A  Judgment  in  ejectment  does 
not  transfer  to  the  prevailing  party  the  title  of  the  adverse  party;  but 
It  awards  to  the  successful  party  the  possession*  because  the  opposite 
party  had  no  title  to  the  land  in  controversy,  and  estops  him,  and  those 
claiming  under  him,  from  setting  up  or  offering  proof  of  title  to  the 
land  recovered,  as  against  the  successful  party,  or  his  privies  !n  estate. 

CoirvEYANCK  AFTKB  Rkcovbbz  ih  BjacTMBNT. —  If  a  party,  who  owns  an 
undivided  one  seventh  in  a  tract  of  land,  recovers  a  Judgment  In  eject- 
ment for  such  one  seventh,  against  a  tenant  In  common,  and  afterwards 
sells  his  Interest  la  the  tract,  his  conveyance  passes  to  his  grantee  only 
the  undivided  one  seventh  which  he  owned  before  the  commencement 
of  the  action. 

When  Cjbctmbnt  Lies. —  Ejectment  cannot  be  maintained  against  one 
who  is  not  in  possession  of  the  demanded  premises  when  the  action  Is 
commenced. 

FlKDiNo  IMTBBBST  ov  PLAINTIFF  IN  BjBCTMSNT. —  The  plaintiff  In  eject- 
ment, who  owns  an  undivided  Interest  In  the  demanded  premises.  Is  en- 
titled to  recover  upon  a  finding  of  the  fact  that  he  holds  an  Interest  in 
common  with  others  in  the  premises;  but  It  is  not  error  for  the  Court 
to  find  the  extent  of  his  interest,  and  it  is  proper  that  It  should  do  so. 

Idbm. —  When  the  plaintiff  in  ejectment,  between  tenants  in  common,  has 
made  conveyances  of  parcels  of  the  demanded  premises,  the  Court 
should,  in  finding  his  interest,  deduct  the  parcels  thus  conveyed. 

JVDOUBNT  IN  Bjectment. —  It  is  error  to  redto  in  a  Judgment  In  eject- 
ment between  tenants  In  common,  that  the  plaintiff  has  owned  tbe 
premises  recovered  for  a  longer  period  than  the  proofs  warrant. 

IDBM.^— If  the  proofs  In  ejectment  show  that  the  plaintiff  was,  at  the 
commencement  of  the  action,  in  possession  of  a  portion  of  the  de- 
manded premises,  he  should  not  recover  Judgment  for  this  portion. 

VoRM  OF  Judgment  in  Ejectment. —  In  ejectment  against  a  number  of 
persons  who  are  severally  in  possession  of  different  portions  of  the 
demanded  premises,  when  no  damages  or  mesne  profits  are  claimed,  the 
recovery  against  each  defendant  should  be  confined  to  the  parcel  in 
his  possession. 

Notice  of  Priob  Deed. —  When  a  purchase  of  land  Is  negotiated  and 
made  through  an  agent,  notice  to  the  agent  of  a  prior  onrecorded  deed, 
made  by  the  grantor,  la  notice  to  the  principal. 

Appbal  from  the  District  Couirty  Twelfth  Judicial  Di» 
trict,  City  and  County  of  San  Francisco. 
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Francisco  de  Haro  died  intestate  on  or  about  the  Ist  day 
of  January,  1849,  leaving  him  surviving  the  following  heirs 
at  law,  viz. : 

1.  Josefa  de  Haro,  who  intermarried  with  James  G.  Den- 
niston ; 

2.  Rosalia  de  Haro  who  intermarried  with  Charles  Brown ; 

3.  Prudencio  de  Haro,  a  male ; 

4.  Carlotta  de  Haro,  who  intermarried  with  Isaac  V,  Den- 
niston ; 

5.  Candelaria  de  Haro,  who  intermarried  with  Juan 
Pruzzo; 

6.  Natividad  d^  Haro,  who  intermarried  with  Paul  Tissot ; 

7.  Alonzo  de  Haro. 

The  Eancho  Laguna  de  la  Merced  contained  one  half  a 
square  league  of  land.  Natividad  and  Paul  Tissot,  her  hus- 
band, on  the  4th  day  of  March,  1867,  mortgaged  to  Ramon 
Briones  and  his  wife  one  undivided  one  seventh  of  the  rancho, 
and  on  the  28th  day  of  October,  1857,  a  complaint  was  filed 
in  the  Twelfth  District  Court,  in  an  action  to  foreclose  the 
mortgage. 

On  the  7th  day  of  November,  1857,  judgment  was  ren- 
dered in  the  action.  On  the  22d  day  of  February,  1855, 
John  Middleton  was  in  the  possession  of  a  portion  of  the 
land  contained  within  the  exterior  boundaries  of  said  rancho, 
containing  six  hundred  and  forty  acres,  and  called  the 
**  Lake  House  tract,*'  but  had  no  title  thereto ;  and  on 
the  same  day  conveyed  it  to  Michael  Reese.  April  3d, 
1855,  said  Reese  conveyed  the  same  to  Charles  Brown,  the 
husband  of  Rosalia.  Reese  had  no  title,  but  Brown  entered 
into  possession  of  the  "  Lake  House  tract."  The  convey- 
ances of  this  tract  described  it  by  metes  and  bounds.  On 
tho  third  day  of  April,  the  same  year,  Brown  and  Rosalia, 
his  wife,  executed  to  said  Reese  a  mortgage  on  the  "  Lake 
House  tract,"  in  which  the  property  was  described  as 
in  said  deeds,  which  mortgage  was  assigned  to  Joseph  C. 
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Palmer  in  trust  for  Middleton's  ^nfe^  who  brought  suit  in 
said  Court  to  foreoloee  the  mortgage^  on  the  15th  day  of 
February,  1856.  On  the  fifteenth  day  of  March  following 
both  defendants  answered  by  their  attorney^  and  judgment 
of  foreclosure  was  entered  May  25th,  1857.  The  property 
was  sold  by  the  SherifF  to  F.  M.  Haight,  and  he  reoeiyed  a 
Sheriff's  deed  on  the  11th  day  of  May,  1858.  In  the  com- 
plaint and  Sheriff's  deed  the  property  was  described  as  in 
the  mortgage.  Haight,  on  the  29th  of  December,  1868,  quit- 
claimed the  same  land  to  said  Middleton,  who,  on  the  26th 
day  of  May,  1860,  conveyed  to  Daniel  Green  a  portion  of 
the  same,  described  by  metes  and  bounds,  and  Middleton 
and  his  son  Samuel,  on  the  26th  day  of  January,  1861,  oon* 
veyed  one  undivided  one  half  of  the  "  Lake  House  tract " 
to  Levi  Parsons,  which  interest  by  mesne  conveyanoea,  after- 
wards became  vested  in  the  plaintiff  Mahoney.  Before  the 
commencement  of  this  action,  plaintiff  Mahoney  conveyed 
to  plaintiff  Sharp  an  undivided  interest  in  the  rancho  equal 
to  two  hundred  acres.  The  Court  found  that  the  plaintiff, 
Mahoney,  was  the  owner  in  fee  at  the  commencement  of 
the  action  of  four  hundred  and  thirty  five  himdred  and  six- 
tieths ( 11^)  of  the  rancho,  and  gave  judgment  that  the  plain- 
tiffs recover  possession  of  the  same.  The  plaintiffs  did  not 
ask  a  judgment  for  damages  or  mesne  profits.  The  defend- 
ants were  separately  in  possession  of  several  parcels  of  the 
rancho,  but  the  judgment  was  against  the  defendants  jointly 
for  the  interest  recovered  by  the  plaintiffs.  The  interest 
which  the  Court  found  Mahoney  owned  included  the  land 
which  he  had  conveyed  to  Bergin  and  others.  The  defend- 
ants appealed.  After  the  judgment  was  rendered  in  the 
Supreme  Court,  the  plaintiff  filed  the  release  spoken  of  iu 
the  opinion. 
The  other  faeta  are  stated  in  the  opinion. 
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WUsan  A  Crittenden,  for  AppeUanti. 

Wohlcr  was  not  boand  to  take  notice  of  every  paper  which 
was  reoorded,  but  only  of  those  in  the  cham  of  title  down  to 
his  immediate  grantor.  The  state  of  the  record  at  the  moment 
of  the  recording  of  his  grantor's  deed,  determined  the  right 
in  respect  to  himself.  All  that  was  required  of  him  by  the 
lawy  was  to  examine  the  title  to  that  time,  and  when  he 
found  a  good  ocmveyance  to  his  grantor,  he  was  under  no 
obligation  to  look  further,  not  even  as  said  in  one  of  the 
cases,  to  look  at  the  records  of  the  next  day.  (2  Hilliard  on 
Beal  Property,  457;  State  of  Connecticut  v.  Bradish,  14 
Mass.  296 ;  TrvU  v.  Bigelow,  16  Mass.  419 ;  Hooher  v.  Pierce, 
2  Hill,  K  T.  650.) 

If  this  be  not  the  law  then  it  would  follow  that  every  pur- 
chaser is  chai^able  with  notice  of  every  instrument  upon 
record,  down  to  the  time  he  records  his  own  deed,  if  it  relates 
to  the  land,  though  it  is  outside  of  the  title  and  wholly  un- 
connected with  it. 

Had  the  law  even  imposed  on  Wohler  the  obligation  to 
search  the  records  down  to  the  day  of  the  date,  and  record- 
ing of  his  own  deed,  and  charged  him  with  notice  of  every- 
thhig  then  appearing  of  record,  he  would  have  been  a  pur- 
chaser in  good  faith. 

At  that  time,  the  record,  it  is  true,  disclosed  the  fact  that 
Mahoney  claimed  under  a  deed  from  Prudencio,  dated  June 
14th,  1860,  but  it  also  disdoeed  that  the  deed  was  void  as 
against  Pichoir,  whose  deed  from  the  same  grantor  was  sub- 
sequent in  date,  but  was  first  recorded. 

Wohler  had  then  a  right  to  assume,  for  the  law  authorized 
him  to  do  so,  that  Pichoir  had  not  at  the  time  of  purchasing 
and  the  time  of  recording  his  deed  from  Prudencio  any 
notice  or  knowledge  of  the  prior  deed  to  Mahoney,  and  was 
a  purchaser  in  good  faith,  and,  therefore,  as  against  Mahoney 
and  all  other  persons  claiming  under  him,  had  the  better 
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title  to  the  land.  If  he  could  not  so  assume  and  with  safety 
purchase  from  Pichoir  upon  that  aaaumption,  but  on  the 
contrary,  should  be  held  to  have  been  put,  by  the  subsequent 
recording  of  the  deed  to  Mahoney,  upon  inquiry  as  to  the 
facts  of  good  faith  and  actual  notice,  Pichoir  would  lose  the 
benefit  of  that  protection  which  the  law  was  intended  to 
afford  him,  and  the  whole  policy  of  the  law  would  be 
defeated. 

The  effect  of  Haight's  purchase  at  the  Sheriff^s  sale  was  to 
place  him  in  the  position  in  which  he  would  have  stood 
had  he  acquired  title  imder  a  voluntary  deed  by  Brown  and 
wife. 

And  the  question  is,  simply,  what  ri^t  does  one  acquire 
under  a  conveyance  of  a  designated  and  described  piece  of 
land,  parcel  of  a  larger  tract,  when  the  conveyance  is  made 
by  one  only  of  seven,  who,  as  tenants  in  common,  with  equal 
interests,  are  owners  of  the  whole  t 

Does  he  take  merely  the  undivided  one  seventh  of  the 
piece  of  land  described  in  his  deed  ? 

Tho  Court  so  decides  in  the  present  case,  for  by  its  judg- 
ment it  gives  to  the  plaintiff  Mahoney  the  whole  one  seventh 
interest  of  Kosalia  in  the  Kancho  Laguna  de  la  Merced^  less 
the  undivided  one  fourteenth  of  that  interest  in  the  "  Lake 
House  tract,"  and  it  assigns  that  undivided  one  fourteenth 
only  to  the  defendant  Middleton. 

Or  does  he  take  the  land  conveyed  to  him  subject  to  the 
contingency  of  its  being  afterwards,  upon  partition,  assigned 
to  him  as  the  share  of  his  grantor;  and  with  the  rights  until 
partition,  to  the  use  and  possession  of  the  land  conveyed  to 
him,  as  a  co-tenant  with  the  other  tenants  in  oommon  of  his 
grantor? 

We  submit  that  this  latter  is  the  correct  statement  of  the 
nature  and  quality  of  the  right  acquired  by  such  a  pur^ 
chaser,  {atark  v.  Barrett,  16  CaL  868-871 ;  Oales  v.  Salmon, 
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S5  OaL  678.)  And  if  to,  the  Court  erred  in  its  conclusion 
iqKm  this  point. 

However  the  judgment  of  Le  Boy  against  Green  might 
operate  as  between  themselves  and  by  way  of  estoppel,  it 
certainly  did  not  have  the  effect  of  a  conveyance  from  Qreen 
to  Le  Boy ;  and  in  the  present  action,  and  aa  against  Middle* 
tcm,  oould  not  show,  nor  tend  to  show,  any  transfer  of  title 
from  Green  to  L  •  Hoy ;  and  if  it  had  not  that  effect  the  deed 
from  Le  Boy  to  Mahon^  was  irrelevant. 

Ejectment  is  a  possessory  action,  and  must  be  brought 
against  the  occupant  It  determines  no  rights  but  those  of 
possession  at  tlip  *\m(\  and  it  matters  not  who  has,  or  claims 
to  have,  the  title  of  the  premises.  If  there  is  a  tenant  in 
possession  the  tenant  is  the  proper  party.  {Button  v.  Wdr- 
sehauer,  21  Oal.  609 ;  Fogarty  v.  Sparhe,  22  Cal.  148 ;  Owen 
V.  Fowler,  24  Cal.  192 ;  Hawkins  v.  Reichart,  28  Cal.  584 ; 
DimicJc  v.  Derringer,  82  Cal.  488.) 

Caperton  v.  Schmidt,  26  Cal.  490,  and  Marshall  v.  Shaf- 
ter,  32  Cal.  176,  only  determined  that  a  judgment  was  as  con- 
elusive  in  an  action  of  ejectment  as  in  any  other  actions,  in 
respect  to  what  was  at  issue  and  tried,  and  would  be  an 
estoppel  as  between  the  parties.  But  this  does  not  touch  the 
question  of  parties,  nor  alter  the  rule  upon  tiliat  subject. 
There  is  a  manifest  absurdity  in  maintaining  an  action  for 
possession  against  one  who  is  not  in  possession. 

Tf .  H.  Patterson,  for  Bespondents. 

Section  twenty-six  of  the  Statute  of  Conveyances  does  not 
make  the  mureoorded  deed  void.  It  passed  the  title  without 
record.  It  is  void  only  as  against  a  subsequent  purchaser  in 
good  faith^  and  for  a  valuable  consideration,  whose  con* 
veyanoe  is  first  duly  recorded.  {Jackson  v.  Bogott,  10  Johns. 
457,  466 ;  Jackson  v.  Phillips,  9  Oow.  94 ;  Van  Rensselear  v. 
Clark,  17  Wend.  25 ;  Jackson  ▼.  Post,  16  Wend.  688 ;  AveriU 
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V.  2xmdk9,  6  Barb.  373;  Hunter  v.  Wateon,  IS  OaL  363^ 
Ricks  y.  Beed,  19  Cal.  663 ;  26  OaL  405.) 

Borel,  Wdiler,  Middleton,  Higgins,  Smith,  and  Breed, 
having  taken  their  respectiye  oonveyanoes,  after  the  oon- 
vejances  to  Mahimej  were  recorded,  had  record  notice. 
(Jackson  Y.  Post,  16  Wend.  688 ;  Van  Beneselear  v.  Clark, 
17  Wend.  26;  Schtdt  v.  Large,  6  Barb.  S.  0.  881;  Flint, 
administratrix,  ▼•  Arnold,  2  Hetcalf,  622,  623;  Strong  r. 
Smith,  8  McLean,  362. )  The  judgment  of  Brianes  and  Wife 
▼•  Tissot  and  Wife  was  good. 

The  record  establishes:  First,  there  was  a  complaint  filed; 
second,  that  defendants  Toluntarily  appeared  and  answered. 
(Practice  Act,  Sees.  523-36.)  Said  recital  cannot  be  con- 
tradicted. (Hahn  v.  KeUy,  34  OaL  391 ;  Sharp  ▼.  Daugney, 
33  CaL  676;  Sharp  r.  Lumley,  34  OaL  616;  Banett  y.  Cos- 
ney,  34  OaL  637.) 

When  it  was  determined  that  ejectment  uiTolved  title»  and 
was  res  judicata  as  to  something  more  than  possession  {Tount 
V.  Howell,  14  OaL),  then  the  reason  of  the  rule  that  it  could 
not  be  maintained  except  as  against  the  terre  tenant  ceased, 
and  to  be  consistent  it  must  be  held  to  be  maintainable 
against  him  who  keeps  the  tenant  there.  The  landlord  is  as 
much  a  wrongdoer  as  the  tenant  Should  he  employ  anothar 
to  commit  any  other  tort  he  would  be  liable,  "  and  if  one  by 
his  agent  disseise  another,  he  is  Udble  to  the  injured  party" 
(Ourrioch  v.  Stanner,  April,  1869;  NeweU  t.  Woodruff,  80 
Conn.  425,  433.) 

By  the  Court,  Bhodbs,  O.  J. : 

Action  to  recover  possession  of  Bancho  Lagnna  de  la  Mer- 
ced. The  title  was  confirmed  to  the  seven  heirs  of  Fran- 
cisco de  Haro  as  tenants  in  common,  and  the  plaintiffs  and 
all  the  defendants  who  set  up  title,  claim  under  them.  It  is 
conceded  that  the  interests  held  by  Josef  a  and  Alonzo  —  one 
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undivided  seTenth  eacb — ^passed  to  Mahonej,  and.  it  appears 
that  three  eighths  of  the  interest  of  Candelaria  vested  in 
the  plaintiffsi  and  that  the  remainder  of  her  interest  vested 
in  the  defendants,  or  some  of  them. 

Pmdencio  conveyed  hk  interest  m  the  rancho  —  one 
seventh — to  Mahoney,  June  14th,  18«0,  and  the  deed  was 
recorded  in  San  Francisco,  July  3d,  1862,  and  in  San  Mateo, 
Jnly  8d,  1862.  The  rancho  consists  of  one  body  of  land, 
and  is  situated  partly  in  each  of  those  counties.  Prudencio 
also  conveyed  the  same  interest  to  Pichoir — under  whom 
some  of  the  defendants  claim  —  June  28th,  1862,  and  the 
deed  was  recorded  in  San  Francisco  on  the  same  day,  and  in 
San  Mateo,  July  2d,  1862.  The  Court  found  that  Pichoir, 
before  he  paid  any  part  of  the  purchase  money,  had  notice 
in  fact  of  the  prior  conveyance  to  Mahoney. 

Carlotta  conveyed  her  interest  —  one  seventh — to  Ma- 
honey, March  8d,  1860,  and  the  deed  was  recorded  in  San 
Mateo,  April  16th,  1860,  and  in  San  Francisco,  July  2d, 
1868.  She  also  conveyed  the  same  interest  to  Spear,  Jime 
28th,  1862,  and  the  deed  was  recorded  in  San  Francisco  on 
the  same  day,  and  in  San  Mateo,  July  2d,  1862.  Some  of  the 
defendants  claim  under  this  deed.  The  Court  found  that 
Spear,  before  he  paid  the  purchase  money,  had  notice  in  fact 
of  the  prior  deed  to  Mahoney,  and  had  also  constructive  notice 
by  means  of  the  record  of  a  deed  in  San  Mateo  County.  The 
question  presented  in  regard  to  the  conveyances  of  the  inter- 
ests of  Prudencio  and  Carlotta,  being  quite  similar,  will  be 
considered  together. 

It  is  admitted  by  the  defendants*  counsel,  that  Spear  and 
Pichoir,  in  making  their  respective  purchases  and  taking 
their  conveyances,  were  mere  trustees;  that  the  purchases 
were  negotiated  and  conveyances  procured  through  the 
agency  of  Parsons  &  Thome,  and  that  Thome  had  notice  of 
Tab  SIX— « 
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the  prior  deeds  to  Mahonej.  Notice  to  Thome,  it  is  admit- 
ted, was  notice  to  his  principals.  But  it  is  insisted  by  the 
defendants  that  Wohler,  who  claims  a  portion  of  the  inter* 
ests  conveyed  to  Spear  and  Pichoir,  is  not  chargeable  with 
the  notice  to  Thom6|  because  Ihome  was  not  his  agent 
Spear  and  Pichoir  oonyejed  to  Borel,  in  trust  for  Wohler,  a 
certain  portion  of  those  interests^  by  deed  dated  July  14th, 
1863,  and  the  deed  was  recorded  August  7th,  1868.  The 
Court  found,  as  appears  from  the  sixteenth  findiog,  that  th» 
defendants,  except  one  who  is  named,  had  both  actual  and 
constructive  notice  of  the  prior  conveyances  to  Mahoney. 
It  will  be  observed  that  the  conveyances  to  Mahoney,  were 
recorded  both  in  San  Mateo  and  San  Francisco  Counties, 
prior  to  the  execution  of  the  deed  to  Borel.  As  Spear  and 
Pichoir  had  notice  of  Mahoney's  deeds,  they  took  no  interest 
in  the  land  under  their  deeds,  and  of  course  could  not  con- 
vey any  interest  to  Borel,  except  by  the  aid  of  the  Kegistry 
Act  Their  conveyance  to  Borel,  standing  by  itself,  passed 
no  title,  and  the  only  mode  in  which  it  could  have  been 
made  effectual,  was  by  recording  it  before  the  deeds  of 
Mahoney  were  recorded.  The  accumulation  in  this  Court  of 
cases  waiting  decision,  forbids  the  discussion,  at  any  consid^ 
erable  length,  of  this  interesting  question,  or  a  review  of  the 
authorities  bearing  upon  it.  Our  conclusion  is,  that  Borel 
having  purchased  from  Spear  and  Pichoir,  after  the  deeds  of 
Mahoney  were  recorded,  had  constructive  notice  of  those 
deeds,  although  the  deeds  to  Spear  and  Pichoir  were  first 
recorded ;  that  because  of  such  notice,  he  is  not  a  purchaser 
m  good  faith,  and  that  therefore  the  deeds  to  Mahoney  will 
take  precedence  over  the  deed  to  Borel.  (See  Flynt  v. 
Arnold,  2  Met.  619 ;  Jackson  v.  Post,  15  Wend.  588 ;  Van 
Rensselaer  v.  Clark,  17  Wend.  25.)  The  question  whether 
Wohler  had  actual  notice  of  the  conveyances  to  Mahoney, 
need  not  be  discussed. 

Was  the  judgment  recovered  by  Briones  and  wife,  against 
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N&tiYidad  and  Paul  Tifl80t>  lier  huaband^  void?  It  is  therein 
recited  that  *^  this  cause  haviiig  been  brought  on  to  be  heard 
upon  the  complaint  of  the  plaintiffs,  and  the  conf  e^on  and 
answer  of  the  defendants  under'  oath  filed  herewith,  by 
which  it  appears  that  there  was  due  to  the  plaintiffs  at  the 
date  of  the  eonunencemaint  of  said  suit^'V  etc.  The  judg- 
ment contains  no  recital  in  respect  to  the  issue  or  service  of 
summons,  nor  does  the  roll  contain  an  appearance,  answer,  or 
demurrer  on  the  part  of  the  defendants.  The  record  being 
silent  as  to  the  issuing  and  service  of  process,  it  will  be  pre- 
sumed that  process  was  duly  issued  and  served  on  the 
defendants.  (Hahn  v.  Kelly,  34  CaL  891.)  The  Ctourt  hav^ 
ing  acquired  jurisiliction  of  the  defendants,  as  must  be  pre- 
sumed, and  there  being  no  question  as  to  its  having  had 
jurisdiction  of  the  subject  matter  of  the  action^  the  judg- 
ment is  not  void. 

There  is  as  little  ground  to  question  the  validity  of  the 
judgment  of  Palmer  against  Rosalia  and  her  husband, 
Charles  Brown,  as  of  the  judgment  last  mentioned.  There 
is  nothing  in  the  judgment  roll  tending  to  prove  that  Eosalia 
was  not  served  with  process,  and  it  will  be  presumed,  as  the 
defendants  on  this  point  contend^  that  the  process  was  duly 
served  on  her.  There  is  no  legal  evidence  in  the  record  in 
this  cause  to  justify  the  finding  that  she  was  not  served. 
The  plaintiffs,  to  show  the  want  of  service,  rely  on  the  fail- 
ure of  the  judgment  roll  in  that  case  to  directly  show,  the 
service;  but  that  is  manifestly  insuiBBicient  and  does  not  tend 
to  sustain  the  finding.  Were  the  finding  sustained  by  the 
evidence,  there  is  still  enough  in  the  case  to  give  the  Court 
jurisdiction  of  Eosalia,  for  the  appearance  of  herself  and 
husband  in  the  action,  was  entered  by  an  attorney  of  that 
Court 

The  judgment  in  that  case,  ordered  the  Lake  House  tract 
to  be  sold,  in  satisfaction  of  the  amount  found  due  on  the 
mortgage.    The  tract  was  accordingly  sold,  and  was  con< 
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veyed  by  the  Sheriff  to  the  purchaser.  What  interest  passed 
to  the  purchaser  by  that  conveyance}  Throwing  out  of  con- 
sideration any  possession  which  Brown  may  have  had — as  it 
is  of  no  moment  in  the  controversy  between  the  holders  of 
the  title — it  is  apparent  that  the  only  litle  which  passed,  was 
the  undivided  seventh  of  the  interest  in  that  tract,  which 
was  held  by  Bosalia.  The  purchaser  took  her  position  in 
respect  to  the  tracts  and  untfl  a  partition  shall  be  made,  he 
and  his  assigns  will  hold  the  same  right  to  the  possession, 
that  she  would  haYe  enjoyed,  had  her  interest  therein  not 
been  sold*  Whether  there  are  any  legal  or  equitable  reasons, 
why  Bosalia's  interest  in  the  whole  rancho,  shall  be  set  off 
so  as  to  include  the  Lake  House  tract,  is  a  question  that  will 
not  arise  except  on  proceedings  for  partition;  but  in  the 
meantime,  the  purchaser  at  the  foreclosure  sale  and  his 
assigns,  succeeded  only  to  such  right  of  possession  as  she 
held  at  the  time  of  the  sale.  It  appears  from  the  evidence, 
that  Rosalia's  interest  in  all  the  rancho,  except  the  Lake 
House  tract,  vested  in  Mahoney,  and  that  one  half  of  her 
interest  in  the  latter  tract  which  passed  at  the  foreclosure 
sale  also  vested  in  Mahoney,  and  the  other  half  vested  in 
Middleton.  The  decision 'of  the  Court  in  respect  to  that 
interest,  was  in  accordance  with  the  evidence,  and  is  correct 
There  is  a  further  question  in  respect  to  the  Lake  House 
tract,  arising  upon  this  state  of  fact.  While  Middleton  was 
the  owner  of  the  interest  which  passed  at  the  foreclosure 
sale,  he  conveyed  a  specific  parcel  of  the  land  to  Daniel 
Green.  Subsequently  Le  Boy,  claiming  one  undivided 
seventh  of  the  entire  rancho,  commenced  an  action  of  ejectr 
ment  against  Green  and  others,  to  recover  the  possession  of 
the  rancho.  It  was  adjudged  in  the  action,  that  he  was  the 
owner  of  one  seventh  of  the  rancho;  and  he  had  judgment 
for  the  possesion  of  the  same  against  Oreen  and  other 
defendants.  After  the  recovery  of  the  judgment,  Le  Roy 
conveyed  til  his  interest  in  the  rancho  to  Mahoney.     The 
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interest  which  Green  took  under  the  deed^  was  the  undivided 
seventh  of  the  parcel  described  in  the  deed — that  is  to  aay, 
the  title  thereto  which  Rosalia  held  previous  to  the  fore- 
closure sale.  The  judgment  rendered  against  him,  while  he 
was  thus  the  owner  of  the  one  seventh  of  the  specific  parcel 
described  in  the  deed,  operated  by  way  of  estoppel,  so  as  to 
preclude  him  from  setting  up  such  title  against  Le  Boy  or 
his  privies  in  estate.  A  judgment  in  ejectment,  does  not 
transfer  to  the  successful  party,  the  title  of  the  adverse  party, 
but  if  presented  in  the  proper  mode,  whenever  such  adverse 
title  is  drawn  in  issue,  it  shuts  out  all  proof  of  such  adverse 
title.  Its  eflFect  bears  a  closer  resemblance  to  an  extinguish- 
ment, than  a  transfer  of  the  adverse  title.  The  judgment 
awards  the  possession  to  the  prevailing  party,  because  he 
had  title  at  the  commencement  of  the  action,  and  because 
the  losing  party  had  no  title,  or  not  such  title  as  would 
authorize  him  to  withhold  the  possession;  but  it  neither 
directly  nor  indirectly  transfers  the  title.  The  conveyance 
of  Le  Roy  to  Mahoney  passed  to  the  latter  only  such  in- 
terest as  Le  Roy  had  before  the  commencement  of  that 
action;  and  Mahoney,  by  virtue  of  the  privity  in  estate 
thus  created,  can  avail  himself  of  the  judgment  of  Le  Roy 
against  Green,  as  a  bar  or  by  way  of  estoppel,  as  the  case 
may  require,  whenever  the  title  of  Gieen  is  set  up  against 
him. 

Borel  was  not  shown  to  be  in  possession  of  any  portion  of 
the  rancho.  It  has  been  held,  from  an  early  date^  in  this 
State,  that  ejectment  cannot  be  maintained  against  a  person 
who  is  not  in  possession.  {Button  y.  Wao'schwuer,  21  CaL  609 ; 
Hawkins  v.  Reichart,  28  Oal.  534;  Dimich  v.  Derringer j  32 
CaL  488.)    The  judgment,  therefore,  as  to  him,  is  erroneous. 

The  defendants  complain  of  the  findings  and  judgment, 
because  they  determine  the  amount  of  interest  held  by  the 
plaintiffs,  and  they  say  that  this  course  was  both  unnecossary 
and  improper^    The  plaintifis  would  be  entitled  to  a  reco\  - 
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erj — so  far  as  it  depended  on  the  issue  of  title — ^upon  a  find- 
ing, that  they  held  an  interest  in  common  with  others  in  the 
premises.  But  it  is  not  improper  to  find  the  extent  of  such 
interest.  The  parties  may  he  tenants  in  common,  and  if 
such  be  the  fact,  they  are  entitled  to  the  rents  and  profits  in 
proportion  to  their  respective  interests  in  the  premises ;  and 
in  order  to  detenmne  their  rights  in  that  respect,  when  the 
plainti&  shall  be  admitted  into  possession  with  the  defend- 
ants, it  would  not  be  improper  to  determine  the  extent  of 
their  interest  In  a  controversy  of  this  character,  when  the 
Court  is  finding  whether  the  plaintiff  has  any  interest  in  the 
premises,  there  is  no  reason  why  the  court  should  not  find 
and  determine  the  amount  of  such  interest.  But  the  Court 
in  this  case  erred  in  finding  the  amouiit  of  Mahoney's  interest, 
and  the  length  of  time  during  which  the  plaintiffs  had  held 
their  interests.  The  interest  of  the  plaintiff,  Sharp — an  un- 
divided interest  of  two  hundred  acres — ^was  derived  from 
Mahoney,  and  should  be  deducted  from  the  amount  of  interest 
adjudged  to  bo  hold  by  Mahoney.  Mahoney  also  conveyed 
to  Thomas  I.  Bergin  an  undivided  interest  of  twenty  acres ; 
to  John  B.  Felton  and  Benjamin  S.  Broqks  an  undivided 
interest  of  eight  acres ;  and  Susan  M.  Green  a  like  interest ; 
and  to  Alonzo  de  Haro  an  imdivided  interest  of  seventy  acres 
in  the  rancho;  and  those  interests  should  be  deducted  from 
the  interest  found  in  Mahoney. 

The  Court  recited  in  the  judgment,  that  the  plaintiffs  had 
been,  for  over  three  years  next  prior  to  the  conmiencement 
of  the  action,  the  owners  of  the  respective  interests  therein 
mentioned;  but  it  does  not  appear  how  long  before  the  com- 
mencement of  tlK'  action  Sharp  acquired  his  interest,  and  it 
is  shown  that  three  eighths  of  the  interest  of  Candelaria 
was  conveyed  to  Mahoney  five  months  before  the  commence- 
ment of  the  action,  and  that  Le  Roy  conveyed  his  interest 
to  Mahoney  six  months  before  the  conunencement  of  the 
action. 
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The  recovery  included  the  whole  rancho,  but  Mahoney 
testified  that  at  the  conunencement  of  the  action  he  was  in 
possession  of  about  three  hundred  acres  of  the  rancho.  He 
cannot  maintain  the  action  as  to  the  portion  of  which  he  had 
possession ;  nor  should  there  be  a  recovery  against  any  of  the 
defendants,  except  as  to  the  respective  parcels  in  their  pos- 
session. The  error,  however,  in  rendering  judgment  against 
a  defendant^  for  land  not  in  his  possession,  would  be  imma- 
terial, were  it  not  for  th#rule  permitting  the  plaintiff  to  offer 
the  judgment  in  evidence,  in  a  suit  for  the  recovery  of  dam- 
ages and  mesne  profits. 

Judgment  as  to  Borel  reversed,  and  cause  remanded  for  a 
BBwtriaL 

Judgment  as  against  llie  other  appellants  reversed  and 
cause  remanded  for  a  new  trial,  unless  the  respondents  shall, 
within  twenty-five  days  after  the  filing  of  this  opinion,  release 
to  the  appellants  last  mentioned,  all  claims  for  damages  and 
rents  and  profits,  and  consent  that  the  judgment  be  modified 
in  accordance  with  this  opinion. 

Release  was  filed  and  judgment  was  modified.  (See  order 
of  Court — Sbp.) 

Mr.  Justice  OBOQiaBTT  and  Mr.  Justice  Waxjjlos,  being 
ditqualified,  did  not  participate  in  the  decision  of  this 
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Monow  TO  Strikv  out  Plbadinq. — ^A  demurrer  to  a  replication,  filed  to 
a  counter  claim  set  np  In  an  answer.  Is  not  equivalent  to  a  motion  to 
strike  out  the  counter  claim. 

CovvTsa,  Claim. — Query:  In  an  action  against  the  maker  and  Indorser 
of  a  promissory  note,  brought  by  one  to  whom  It  was  indorsed  after  It 
•  fell  dne,  must  not  a  counter  claim  set  up  In  the  answer  be  confined  to 
some  matter  connected  with  the  note*  such  as  payment,  want  or  failure 
of  consideration,  etc,  or  can  a  collateral  demand  be  set  up  as  such 
counter  claim? 

ISBM. — Query:  In  such  action.  If  the  counter  claim  exceeds  the  amount 
due  on  the  note,  can  Judgment  be  rendered  against  the  plaintiff  for  the 
balance?  ^ 

IDBM. — Query:  In  an  action  against  the  maker  and  Indorser  of  a  promis- 
sory note,  must  not  a  counter  claim,  to  be  aTallable  at'  law,  be  one 
existing  In  fayor  of  the  defendants  jointly? 


Appeai.  from  the  District  Court  of  the  First  Judicial  DicF- 
tricty  County  of  Santa  Barbara. 

The  facts  are  stated  in  the  opinion* 

Barnes  &  Bowie,  for  Appellant 

The  action  of  the  Court  in  these  proceedings  was  erro- 
neous. Courts  are  not  counsel  and  Courts  making  motions 
and  orders  in  civil  cases  ex  suo  motu.  They  are  not  intrusted 
with  any  duty  other  than  that  of  administering  the  law  be- 
tween parties  who  invoke  it  If  the  plaintiff  had  found 
himself  aggrieved  by  denials  that  were  bad,  or  by  sham  de- 
fenses, he  should  have  tested  them  by  moving  for  judgment 
upon  the  pleadings,  or  to  strike  out  the  answers  as  sham; 
failing  to  do  so,  the  defendants'  right  to  stand  upon  their 
pleadings  was  complete.  While  it  is  the  duty  of  Courts  to 
grant  meritorious  motions,  properly  made,  we  conceive  it  to 
be  error  in  any  Court  to  administer  what  it  may  consider 
justice  without  itself  pursuing  and  requiring  parties  to  pur- 
sue the  ancient  and  customary  paths  of  practicai 

Albert  Packard,  for  Bespondent 
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Curtis  commenoed  this  action  against  Spragne,  the  maker, 
and  Hnae,  the  indoraer  of  a  negotiable  promissory  note^  made 
to  one  Thomas  Dennis^  as  payee,  and  assigned  by  him  to 
the  plaintiff  after  it  had  become  long  overdne.  The  note 
fell  due  in  November,  1865,  and  was  assigned  to  Curtis  in 
May,  1869,  and  this  action  was  brought  shortly  thereafter. 
The  o(nnplaint^  after  setting  out  the  note  sued  upon,  admitted 
that  certain  payments  had  been  made  thereon,  and  oonduded 
with  a  prayer  for  judgment  for  the  balance. 

The  defendants  answered,  and  set  up  a  payment  of  two 
hundred  dollars,  which,  they  alleged,  had  be«n  in  fact  made 
on  the  note,  but  was  not  credited  in  the  complaint.  As  it  is 
eonceded,  however,  that  in  the  judgment,  which  the  Court 
subsequently  rendered  in  favor  of  the  plaintiff,  this  two  hun- 
dred dollars  credit  was  allowed  in  favor  of  the  defend* 
ants,  no  further  notice  of  this  part  of  the  answer  need  be 
taken. 

The  defendants  further  relied  upon  a  counter  daim,  which 
was  alleged  to  have  existed  at  the  time  of  the  assignment, 
in  favor  of  the  defendant  Huae,  and  against  Dennis,  the 
assignor  of  the  note  sued  on.  This  counter  claim  arose  on 
an  instrument  in  writing  signed  by  Dennis,  and  of  which 
the  following  is  a  copy: 

**  Santa  Babbaba,  December  15,  1862. 
**  I,  Thomas  Dennis,  defendant  in  the  suit  of  Lewu  T. 
Barton  v.  Thomas  Dermis^  Sheriff  of  Santa  Barbara  County, 
hereby  appoint  Charles  E.  Huse  as  my  attorney  to  obtain  a 
dissolution  of  the  injunction  in  said  action;  and  I  hereby 
agree  to  pay  him  one  thousand  dollars  as  a  fee  for  obtaining 
the  dissolution  of  said  injunction.  Witness  my  hand  and 
seal  the  day  and  year  above  written. 

"  Thomas  Dbnnis." 


^ 
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It  was  averred  in  the  answer  that  no  part  of  th^  fee  had 
been  paid.  To  so  much  of  the  answer  as  set  up  Ae  counter 
claim  the  plaintiff  demurred,  "  for  insuflBciency  in  not  stating 
facts  sufficient  to  constitute  a  counter  claim."  This  demur- 
rer was  overruled. 

The  plaintiff,  therefore,  filed  a  replication  to  the  counter 
claim  containied  in  the  answer,  in  which  he  set  up  the  Statute 
of  Limitations,  that  Dennis  "never  signed  the  article 
of  agreement  set  forth  in  the  answer  for  the  purposes  as  set 
forth  in  said  counter  claim,"  and  that  Huse  himself  was 
interested  in  the  dissolution  of  the  injunction  naraed  in  the 
obligation  signed  by  Dennis,  and  that  his  services  in  pro- 
curing the  dissolution  were  in  his  own  behalf,  and  for  his 
own  benefit  On  motion  of  the  defendknts  the  replication 
was  stricken  out  At  the  June  term  of  the  Court,  about  six 
months  thereafter,  the  plaintiff,  by  leave  of  the  Court,  and 
over  the  objection  of  the  defenijants,  filed  an  amended  re- 
plication. This  was  followed  at  the  same  term  by  a  motion 
of  the  defendants  to  strike  out  the  "  amended  replication," 
which  motion  was  denied.  This  amended  replication  again 
set  up  the  Statute  of  Limitations  against  the  counter  claim, 
and  averred,  in  general  terms,  that  the  instrument  on  which 
the  counter  claim  was  foimded  was  obtained  by  Huse  from 
Dennis  by  misrepresentation  of  its  contents ;  that  no  servicef* 
were  performed  by  Huse  on  behalf  of  Dennis  in  the  disso' 
lution  of  the  injunction,  nor  had  Dennis  any  interest  in  get-* 
ting  it  dissolved. 

When  the  Court  denied  their  motion  to  strike  out  the 
amended  replication  the  defendants  demurred  to  it,  and  the 
demurrer  was  overruled.  Upon  overruling  the  demurrer 
the  Court  below  ordered  the  coimter  claim  to  be  stricken 
from  the  answer,  holding  "that  the  plea  of  the  Statute  of 
Limitations  in  the  amended  reply  was  well  and  properly 
pleaded,  and  that  the  same  was  effective  as  against  the 
counter  daim  set  up  in  the  suurwer  of  the  defendants."    The 
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Conrt  theTeupon  directed  its  Commissioiner  to  compute  the 
amount  due  on  the  note,  allowing  the  two  hundred  dollars 
credit  claimed  in  the  answer,  and  subsequently  rendered 
judgment  for  the  balance  appearing  to  be  due. 

We  think  the  Court  erred  in  striking  out  the  counter 
claim,  so  called,  from  the  answer.  There  was  no  motion 
before  the  Court  to  strike  it  out,  and  the  demurrer  to  the 
replication  was  not  equivalent  to  such  a  motion. 

We  are  not  to  be  understood  as  determining  the  suffi- 
ciency of  the  defense  interposed  in  this  case.  Its  consider- 
ation involves  several  important  questions  not  argued  before 
us — at  least  not  on  the  part  of  the  respondent 

Is  the  agreement  of  Dennis  to  pay  Huse  one  thousand 
dollars  a  counter  claim  against  Curtis  within  the  second 
subdivision  of  section  forty-six  of  the  Practice  Act  ?  If  it 
be  really  a  counter  claim,  and  had  exceeded  the  amoimt 
due  on  the  note  in  suit,  could  judgment  be  rendered  against 
Curtis  for  the  balance  owing  by  Dennis,  under  section  one 
hundred  and  seventy-six  and  section  one  hundred  and 
ninety-nine  of  the  Practice  Act?  Supposing  the  demand 
against  the  defendants  to  be  joint,  must  not  the  set-off,  to 
be  available  at  lam,  under  section  five,  be  one  existing  in 
favor  of  the  defendants  jointly,  as  was  held  in  Wwm^r  v. 
Barker,  3  Wend.  399,  and  Banks  v.  Pik,  16  Maine  R.  268  ? 
Though  Curtis  received  the  note  overdue,  is  it  in  his  hands 
subject  to  the  collateral  claim  here  interposed,  or  does  not 
the  rale  confine  the  defense  to  some  matter  connected  with 
the  note  itself,  such  as  payments,  want  or  failure  of  consid- 
eration, etc.,  according  to  the  doctrine  of  Burrough  v.  Af  oss, 
10  B.  &  0.  558;  Whitehead  v.  WaOcer,  10  Meeaon  &  Wels- 
by,  696 ;  GuUett  v.  Hoy  &  OHen,  15  Mo.  R.  399  ?  These 
and  other  important  questions  arise  in  the  record,  but  they 
have  not  been  argued  before  us.  We  are  not  to  be  expected 
to  perform  the  duties  of  oounseL 

The  judgment  it  reversed  and  the  oause  remanded,  with 


t 
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directions  to  set  aside  the  order  striking  out  the  counter 
claim,  and  to  permit  the  plaintifE  to  file  a  demurrer  to  the 
answer,  or  to  such  portion  ihereof  as  he  may  be  advised. 

Mr.  Justice  8pra.qvx  did  not  express  an  opinion. 


[No.  2,66S.] 

W.  L.  TJHLER  i;.  THOMAS  D.  BOYD. 

Btipitlation  bt  OmcBB  WITHOUT  Legal  Adticb. —  An  officer,  either  of 
the  State,  or  of  a  county  or  city,  having  public  funds  under  his  control, 
ought  not  to  enter  into  a  stipulation  in  respect  to  the  facts  in  a  suit 
affecting  such  funds,  without  acting  under  the  advice  of  counsel. 

BIakdamus  on  Countt  Tbeasubbb. —  If,  in  an  application  for  a  writ  of 
mandate,  to  compel  a  County  Treasurer  to  pay  money,  such  Treasurer 
Btip;ilates  as  to  the  facts,  without  the  advice  of  counsel,  and  no  attorney 
appears  for  him,  the  Court  will  order  the  proceedings  to  be  stayed  until 
a  copy  of  the  record  is  served  on  the  District  Attorney  and  Chairman 
of  the  Board  of  Supervisors. 

AppLiCATioir  to  the  Supreme  Court  for  writ  of  mandate. 
The  other  facts  are  stated  in  the  opinion, 

Haymond  dk  Straiton,  tot  Petitioner. 

By  the  Oourt^  Bxcodes,  C.  J.: 

The  purpose  of  this  action  is  to  compel  the  defendant,  as 
the  Treasurer  of  Sutter  County,  to  pay  certain  warrants. 

The  application  for  the  writ  of  mandamus  is  presented 
on  a  statement  of  facts,  signed  by  the  attorneys  for  the  peti- 
tioner, and  by  the  defendant  in  person,  as  the  Treasurer  of 
Sutter  County.  The  Treasurer  is  not  represented  in  this 
Court  by  an  attorney ;  nor  does  it  appear  that  in  agreeing  to 
the  statement  of  facts,  he  acted  under  the  advice  of  counsel. 
An  officer,  either  of  the  State  or  of  a  county  or  city,  having 
public  funds  or  property  under  his  control,  ought  not  to  enter 
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into  a  stipulation  in  respect  to  the  facts  in  a  caae^  affocting 
such  funds  or  property^  without  acting  under  the  advice  of 
oounseL 

The  money  soagfat  to  be  reached  in  this  case  belongs  to 
&e  Swamp  Land  Fund  of  one  of  the  districts  in  Sutter 
CTounly;  and  the  Supervison  of  the  county  ought  to  be 
apprised  of  these  proceedings,  so  that  such  action  may  be 
taken,  as  they  may  deem  necessary  for  the  protection  of  the 
interests  of  Uie  county,  or  of  the  Swamp  Land  Funds. 

It  is  therefore  ordered  that  the  proceedings  in  this  cause 
be  stayed,  until  a  copy  of  the  record  in  the  cause  be  served 
upon  the  District  Attorney  and  the  Chairman  of  the  Board 
of  Supervisors  of  Sutter  County;  and  that  thereafter,  upon 
five  days'  notice  to  them,  or  to  the  attorney  for  the  defend- 
ant, should  he  appear  by  an  attorney,  the  petitioner  may 
have  the  cause  placed  on  the  calendar  for  hearing. 

Mr.  Justice  TEaiPue  did  not  express  an  opinion. 


VHa.  2,028.] 


HDWAKD  R  WALSWORTH  v.  Q.  S.  JOKSTSOIT  anb 
0.  A,  SPAULDING. 

OompucT  Di  BninHCB. —  Where  there  Is  a  eubetantial  conflict  In  the  erl- 
dence,  the  judgment  will  not  he  rerersed  on  the  ground  that  the 
erldenoe  does  not  warrant  It. 

Crbdibilitt  of  Witsvbss.^- The  qoettion  of  the  credihUlty  of  a  witness  Is 
for  the  Coart  helow,  and  not  for  the  appellate  Court,  to  determine. 

DnrEifSB  o^  Anothbb  Acnoir  Psndinq. —  The  defense  that  there  Is  an- 
other action  pending  hetween  the  same  parties  for  the  same  cause  most 
he  pleaded,  otherwise  evidence  cannot  he  introduced  to  support  It. 

Amothbr  Acnoif  pending  fob  sakb  Gauss. —  A  defendant  who  inter- 
poses a  defense  of  another  action  pending  hetween  the  same  parties  fbr 
the  same  cause  must  support  It  hj  the  record  of  an  action  In  which  he 
Is  also  a  defendant,  and  the  present  plalntlS  Is  plafntIC  If  the  party 
who  interposes  such  defense  is  a  plaintiff  la  such  other  action,  it  is  no 
defense,  slthough  for  the  same  causa. 


^ 
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Opinion  of  the  Court  —  Wallace,  J. 

Appeal  from  the  District  Ck)iirt)  Third  Judicial  District^ 
Alameda  County. 

The  facts  are  stated  in  the  opinion  of  the  Oourt» 
B.  F.  Bffon,  for  Appellants, 

jff.  P.  ^Irving,  for  Respondent 

By  the  Court,  Walulcb,^  J. : 

The  plaintiff  brou^t  this  action  againet  the  defendants, 
under  section  two  hundred  and  fifty-four  of  the  Practice 
Act,  to  quiet  his  title  to  certain  real  property,  of  which  he 
was  in  the  admitted  actual  possession  at  the  tim€>. 

The  cause  was  tried  by  the  Court  without  the  interven- 
tion of  a  jury.  Findings  were  filed,  and  judgment  rendered 
for  the  plaintiff.  From  the  judgment,  and  from  an  order 
denying  their  motion  for  a  new  trial,  the  defendants  ap- 
pealed. 

The  points  relied  upon  for  reversal  are  only  those  errors 
which  were  assigned  as  grounds  in  support  of  the  motion 
for  a  new  trial  in  the  Court  below. 

The  first,  second,  third,  fifth,  and  sixth  of  these  grounds 
are,  in  substance,  that  the  defendants  were  in  the  adverse 
possession  of  the  premises  from  1853  until  1867  (at  which 
time  the  defendants  claim  that  the  plaintiff  obtained  pos- 
session by  collusion  with  a  tenant  of  theirs).  We  have 
carefully  e;3camined  the  record  and  find  a  substantial  oon- 
fiict  upon  this  point  For  instance,  the  plaintiff,  who  was 
called  as  a  witness  by  the  defendants  themselves,  stated,  on 
his  cross-examination,  as  follows:  "  I  bought  in  1860-1861 ; 
I  bought  the  whole  plot.  No.  20,  from  Mr.  Jules  Bangelli : 
Mr.  Bangelli  bought  from  Mr.  Alstrun ;  I  was  put  in  entire 
possession  of  the  whole  property  according  to  this  plot,  and 
this  piece  of  land  was  considered  a  portion  of  it"  The 
witness  further  stated  that  he  was  in  possession  in  Marcli 
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ALBERT  E.  CRANE  v.  DANIEL  M.  SALMON. 

^nrciAtu  Vmao  or  Spanish  Gbamt. —  A  quitclaim  deed  of  a  Spanlah 
srant,  exeentad  bf  tlM  grantee  before  he  reeelTea  a  iwtent  from  the  United 
Btatea,  conTcm  to  tha  pmehaaer  tha  tlUe^  and  tha  patent  aftarw|urdi 
Inrcatoblfll 


^ 


1866,  when  he  went  on  a  visit  to  the  East  —  "in  the  un-  \jj 

donbted  possession  of  the  property  "  —  which  is  near  three 
acres  in  extent;  that  he  had  a  fence  around  it,  and  used  it 
as  a  pasture  lot,  etc.  The  credibility  of  this  witness  is  not 
for  us  but  was  for  the  court  below  to  consider,  and  we  can- 
not disturb  the  conclusions  arrived  at  upon  that  matter. 

The  fourth  ground  is  that  the  Court  below  excluded  cer- 
tain records  offered  by  the  defendants,  by  which  it  would 
have  appeared  that  at  the  time  of  the  commencement  of  this 
action  there  was  already  pending  in  the  County  Court  of 
Alameda  County  another  action,  in  which  the  defendants 
here  and  one  Buchan  were  plaintiffs,  and  the  plaintiffs  here 
and  one  Gunter  were  defendants.  A  sufficient  answer  to 
this  point  is  found  in  the  fact  that  no  such  defense  as  that 
there  is  another  action  pending  between  the  same  parties,  for 
the  same  cause,  is  pleaded.  But  if  such  a  plea  had  been 
filed,  the  facts  offered  to  be  shown  by  the  record  from  the 
County  Court  would  not  have  supported  the  plea.  The 
parties  in  these  two  suits  ard  not  the  same.  The  plaintiff  here 
is  not  the  plaintiff  in  the  County  Court  The  very  founda- 
tion of  such  a  defense  is  the  maxim  *' Nemo  debet  bis 
vexari/'  etc.;  and  manifestly  this  can  have  no  application 
when  the  first  suit  is  brought,  not  by,  but  against,  the  per- 
Bon  who  is  the  plaintiff  in  the  second  action. 

I  see  no  error  in  the  record,  and  the  judgment  and  order 
are  affirmed. 
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Appbax  from  the  District  Courts  Third  Judicial  District^ 
Oaunty  of  Alameda, 

Action  in  ejectment,  and  judgment  for  plaintifiE.  Defend- 
ant moved  for  a  new  trial.  The  Court  denied  the  motion, 
and  defendant  appealed  from  the  judgment  and  from  the 
order  of  the  Court  denying  the  motion  for  a  new  triaL 

The  other  facts  are  stated  in  the  opinion* 

E.  A.  Lawrence,  for  Appellant 

First  —  Ejectment  could  be  maintained  upon  strict  title, 
as  this  is  (the  plaintiff  and  his  grantors  never  having  been  in 
possession)  only  by  the  patentees  Alviso  and  Pacheco,  or  by 
those  who  were  their  grantors  subsequent  to  the  patent,  which 
was  issued  February  21st,  1866.  (Emeric  v.  Penniman,  26 
Cal.  119;  Clark  v.  Lochwood,  21  Cal.  222;  Salman  v. 
Simonds,  30  Cal.  806;  Mintum  v.  Brewer,  24  Cal.  744; 
Henderson  v.  Paintdexter,  12  Wheat.  543. 

Second  —  PlaintiflF  was  not  a  grantee  of  Alviso  or  Pacheco 
mibseqiLent  to  the  patent,  because  he  acquired  his  title  by 
divers  mesne  conveyances  passing  through  Strode,  who  ac- 
quired his  title  by  deed  of  October  14ih,  1852. 

Third  —  Neither  did  plaintiff  acquire  the  benefit  of  this 
after-acquired  title  of  Pacheco's  by  estoppel  —  because  the 
deed  from  Pacheco  to  Strode  of  October  14th,  1852,  was  a 
quit-claim  deed  —  it  is  alleged  merely  to  convey  "  all  his 
(Pacheco's)  interest  in  said  rancho."  It  is  also  alleged  that 
he  (Pacheco)  *' granted,  bargained,  and  sold*'  all  his  interest 
to  Strode;  but  it  is  not  alleged  that  he  did  so  by  a  grant,  bar^ 
gain,  and  sale  deed,  or  by  a  deed  with  covenants. 

Fourth  —  The  character  of  the  other  mesne  conveyances, 
except  the  one  from  Pacheco  to  Strode,  is  not  set  forth,  and 
the  Court  will  not  presume  that  they  had  covenants  trans- 
lative of  the  after-acquired  title  of  the  patent. 

Even  if  the  title  of  Pacheco  acquired  by  the  patent  inured 
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for  the  beni^t  of  Strode  by  his  deed^  there  is  nothing  to 
show  that  it  inured  to  Strode's  grantee  or  the  plaintiff,  be- 
cause the  character  of  their  deeds  is  not  set  forth* 

A^  Jf .  Crune,  for  EeepondenL 

The  point  of  appellant  resolves  itself  into  the  proposition 
that  a  conveyance  of  grant,  bargain,  and  sale  in  fee  simple 
by  a  Mexican  grantee,  made  before  the  confirmation  of  the 
daim,  does  not  convey  the  legal  title.  It  is  quite  unneees-. 
sary  to  contend  against  this  assumption,  and  it  would  be  but 
a  waste  of  time  to  argue  that  the  authorities  cited  by  appel- 
lant sustain  no  such  proposition* 


By  the  Court,  Ckockett,  J. : 

The  description  of  the  land,  as  contained  in  the  com* 
plaint,  findings,  and  judgment,  is  sufficiently  certain  to 
identify  it,  which  is  all  that  is  necessary.  It  appears  that 
the  land  in  contest  was  granted  by  the  Mexican  Government 
to  Pacbeeo  and  Alviso,  and  their  title  having  been  fitnally 
confirmed,  a  patent  was  duly  issued  to  them  in  1866.  In 
1852  Pacheoo  conveyed  to  Strode  all  his  interest  in  the 
rancho,  of  whidi  the  land  in  controversy  forms  a  part;  and 
thereupon  a  deed  of  partition  was  executed  between  Strode 
and  Alviso,  whereby,  as  the  Court  finds,  the  premises  in 
controversy  were  set  apart  to  Strode,  from  whom  the  plain- 
tiff deraigns  title  by  regular  mesne  conveyances.  The  de- 
fendant shows  no  title,  but  claims;  first,  that  by  the  parti- 
tion deed  the  said  premises,  if  they  formed  any  part  of  the 
rancho,  were  set  apart  to  Alviso,  and  not  to  Strode;  and 
second,  that,  even  though  they  were  set  apart  to  Strode,  the 
legal  title  conveyed  by  the  patent  did  not  inure  to  his  bene- 
fit, inasmuch  as  Pacheco  conveyed  to  him  only  by  quitclaim 
dead.  On  the  first  point  it  n  sufficient  to  say  that  there  is 
▼oi..xLi^-a 
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evidence  to  support  the  finding  to  the  effect  that  said  prem- 
ises  are  included  in  the  patent,  and  by  the  partitiim  deed 
were  set  apart  to  Strode. 

The  second  point  is  not  tenable.  The  patent,  on  its  face, 
runs  to  Pacheco  and  Alviso,  their  heirs  and  assigns;  and  upon 
well  settled  rules  of  construction  their  prior  vendees  are 
their  assignees  of  the  title,  in  a  legal  sense.  It  is  dear  that 
the  patent  inured  to  the  benefit  of  Strode,  and  of  the  plaintiff, 
as  his  successor  in  interest 

Judgment  affirmed. 

lir.  Justice  Spbagub  expressed  no  opinion. 


[No.  2,447.] 

THE  PEOPLE  V.  LEWIS  MUERAT. 

IimucHianiT  ow  Witnvss. —  Wtacr«  the  defendant  Introdnces  witnesses 
to  Impeach  the  credibility  of  one  of  plalntlfTs  witnesses,  It  Is  not  an 
abuse  of  discretion  In  the  court  to  limit  him  to  eight  witnesses,  proylded 
the  plaintiff  Introduces  no  witnesses  to  sustain  his  credibility 

Ihstbuctxons  to  Jubt. —  Where  an  Instruction  asked  has  already  been 
given  substantially  by  the  Court,  It  Is  not  error  to  refuse  It,  but  In  a 
criminal  case  the  better  course  Is  to  give  It. 

tmwmtMKcm  of  Ouilt  fbok  CiBCUMSTAinnAL  Btidbitcv. —  The  law  does 
not  require,  in  order  to  justify  the  inference  of  legal  guilt  In  cases  of 
circumstantial  evidence,  that  the  existence  of  the  Inculpatory  facts  must 
be  absolutely  incompatible  with  the  innocence  of  the  accused,  and  in- 
capable of  explanation  upon  any  other  reasonable  hypothesis  than  that  of 
guilt  The  true  rule  is,  that  the  fact  shall  not  only  be  consistent  with 
the  guilt  of  the  accused,  hot  tnconslstsnt  with  any  Ather  rattonal  co»- 
elusion. 

Apptcat,  from  the  County  Court  of  Sutter  County. 

The  defendant  was  convicted  of  the  crime  of  an  assault 
with  intent  to  commit  murder,  and  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Whiiesides  A  McQvjaii,  and  Coffroth  £  SpandUng,  for 
Appellant* 
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Attorney  General  Jo  Hamilton,  for  the  People. 
By  the  Conrt,  Bhodxs,  C.  J.: 

The  record  does  not  show  that  the  prosecution  introduced 
any  evidence^  to  sustain  the  witness^  whose  credibility  was 
attacked  by  the  defendant.  Under  those  circumstances,  it 
was  not  an  abuse  of  discretion,  for  the  Court  to  limit  the 
defendant  to  eight  witnesses,  on  the  question  of  the  credi- 
bility of  the  witness  for  the  prosecution. 

The  defendant's  first  instruction  was  substantially  given 
in  the  chaise  of  the  Court,  and  its  refusal,  therefore,  was 
not  erroneous.  But,  as  has  frequently  been  said  by  this 
Court,  it  is  the  better  course  for  the  Court  in  such  case  to 
give  the  instruction.  The  labor  and  expense  of  a  motion 
for  a  new  trial,  or  of  an  appeal,  may  thus  be  sometimes 
avoided. 

The  appellant's  third  point  is  not  tenable.  The  instruc- 
tion refused  is  as  follows :  "  In  order  to  justify  the  inference 
of  legal  guilt,  the  existence  of  the  inculpatory  facts  must  be 
absolutely  incompatible  with  the  innocence  of  the  accused, 
and  incapable  of  explanation  upon  any  other  reasonable 
hypothesis  than  that  of  his  guilt*'  To  require  the  facts  to 
be  "absolutely  incompatible''  with  the  innocence  of  the 
accused,  is  to  require  proof  of  his  guilt  beyond  the  possi- 
bility of  a  doubt.  The  law  requires  that  the  facts  shall  not 
only  be  consistent  with  the  guilt  of  the  accused,  but  incon- 
sistent with  any  other  rational  conclusion.  A  higher  degree 
of  certainty,  in  establishing  the  guilt  of  the  accused,  by 
means  of  circumstantial  evidence,  cannot  be  required  with- 
out rendering  such  evidence  valueless.  (People  v.  Dick,  32 
Cal.  215;  People  v.  Cronin,  84  CaL  201.) 

JudgBMOt  affirmed. 


( 
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Argoment  for  Appalteat 


[No.  1,802.] 

M.  C.  TILDEN  V.  THE  BOAKD  OF  SUPERVISORS 
OF  THE  COUNTY  OF  SACRAMENTO. 

BoASD  OF  8UPEBTZS0B8. —  A  Board  of  Saperylsors  of  a  eoonty,  la  allofrlns 
or  disallowing  a  claim,  ezerdBe  Judicial  functions. 

Wbit  of  MANDAVa. —  When  •  Board  of  Supervisors  bare  acted  on  a  claim, 
either  by  allowing  or  disallowing  It,  a  writ  of  mandata  will  not  be 
issued  to  reverse  or  rerlew  its  Judgment. 

lunc. —  Before  such  writ  can  be  properly  awarded  the  Board  most  refnse 
to  act  npoi^  the  dalm,  after  it  haa  obtained  Jurisdiction  of  It 

IDBM. —  A  statute  declaring  that  a  Board  of  Supervisors  shall  not  be  sued 
In  any  action  whatever,  but  that  it  may  be  proceeded  against  by  manda- 
mus, does  not  change  the  essential  nature  or  office  of  the  writ  itself. 

■■BOLDnoitf  OF  BoABD  OF  ScFEBVifiOBS  Rbvocabli.-^  A  resoivtion  of  a 
Board  of  Supervisors,  after  it  has  disallowed  a  claim,  reciting  that  the 
services  on  which  it  la  based  have  been  performed  by  the  claimant,  bat 
that  the  Board  has  doubts  as  to  its  legality,  and  directing  the  District 
Attorney  to  enter  the  appearance  of  the  Board  in  any  Ooiirt  in  which  tHe 
claimant  may  commence  an  action  to  require  the  Board  to  allow  the 
claim,  which  resolution  Is  not  agreed  to  or  accepted  by  tlio  claimant,  is 
tovocable  at  the  pleasure  of  the  Board. 

Appeal  from  the  Dlistriot  Courts  Qixth  Judicial  District, 
Sacramento  Comity. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

James  0.  Goods,  District  Attorney,  and  Daniel  J.  Thomas, 
for  Appellant 

First — The  Court  had  no  jurisdiction  in  this  proceeding 
to  render  any  judgment  except  one  of  dismissal. 

Second  —  If  it  had  in  this  case  power  to  render  any  judg- 
ment other  than  of  dismissal,  that  power  only  extended  to  a 
direction  to  the  Supervisors  to  act,  and  did  not  extend  to  an 
order  to  pay  a  specific  sum  of  money.  {People  v.  El  Dorado 
County,  8  Cal.  61.) 

Mandamus  lies  only  "either  to  compel  the  performance 
of  ministerial  acts,  or  is  addressed  to  subordinate  judicial 
tribunals  requiring  them  to  exercise  their  functions  and  ren- 
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der  some  judgment  in  cases  before  them,  when  otherwise 
there  would  be  a  failure  of  justice  from  delay  or  refusal  to 
act.  But  when  the  act  to  be  done  is  judicial  or  discre- 
tionaij,  the  Court  will  not  direct  what  decision  shall  be 
made."  (^Chase  v.  Black^one  Canal  Co.,  10  Pick.  244,  cited 
as  authority  by  this  Court  in  People  v.  Sextan,  24  CaL  88.) 
''  The  mandate  can  proceed  no  further  than  to  order  them 
[the  Supervisors]  to  take  action  on  the  report."  (People  v. 
Lake  Co.,  33  CaL  493;  Hastings  v.  3an  Francisco,  18  Cal. 
59;  People  v.  Pratt,  28  CaL  lt>9;  Flagl^y  v.  Hubbard,  22 
Cal.  36.)     , 

Jokn  K.  Alexander,  District  Attorney,  also  for  Appellants 
Bowie  &  Catlin,  and  B.  0.  Clark,  for  Bespondent. 

Whether  the  remedy  adopted  by  the  petitioner  in  this 
ease  is  the  proper  one  involves  the  question  whether  the  act 
which  he  demands  the  Supervisors  to  perform  is  a  judicial 
act,  or  whether  it  is  merely  a  ministerial  duty. 

Mandamus  may  compel  an  inferior  tribunal  to  perform  a 
judicial  function^  but  it  will  not  guide  or  direct  as  to  the 
manner  of  the  performance.  The  resolution  passed  by  the 
Board  leaves  nothing  to  be  done  except  the  mere  ministerial 
duty  of  ordering  the  bill  to  be  paid.  {Hunt  y.  Supervisors 
of  San  Francisco,  28  CaL  429 ;  Moses  on  Mandamus,  103, 
105,  125;  People  v.  Supervisors  af  Richmond  Covady,  20 
N.  Y.  253.) 

In  Sacramento  County  the  functions  of  the  writ  of  man- 
date are  enlarged  by  the  Act  which  tenders  this  writ  in  lieu 
of  all  other  remedies. 

&  W.  Sanderson,  also  for  Respondent. 

The  plaintiff's  claim  is  a  legal  charge  against  the  county. 
Mandamus  is  the  proper  and  legal  remedy,  and  the  plaintiff 
has  no  other  plain,  speedy,  and  adequate  remedy.    There  is 
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no  remedy  against  the  County  of  Sacramento,  except  sueb 
as  may  be  afforded  by  certiorari,  mandamus,  or  injunction. 
Neither  certiorari  nor  injunction  will  afford  any  relief. 
Supervisors  exercise  mixed  functions,  partly  judicial,  and 
partly  ministerial.  When  there  is  nothing  of  a  claim  left, 
except  the  question  whether  it  is  a  legal  charge,  mandamus 
is  the  remedy.  (C.  W.  d  Z.  B.  B.  Co.  v.  Com.  of  Clinto7i 
Co.,  Ohio  State  R.  77,  105 ;  People  v.  Supervisors  Bichmond 
Co.,  20  N.  Y.  253;  Bright  v.  Supervisors  of  Chefumgo,  18 
John.  242;  People  v.  Whitnum,  6  CaL  659.) 


By  the  Court,  Waixacb,  J.: 

It  is  provided  by  the  Act  of  April  25th,  1868,  that  the 
Board  of  Supervisors  of  Sacramento  County  "shall  not  be 
sued 'in  any  action  whatever,"  but  that  they  may  be  pro- 
ceeded against  by  certiorari,  mandamus,  or  injunction  to 
prevent  or  compel  their  proceedings,  **  if  the  same  can  legally 
be  prevented  or  compelled.'* 

TUden  presented  a  claim  to  the  Board  and  it  was  disal- 
lowed. He  then  obtained  a  writ  of  mandamus  from  the 
Court  below,  commanding  the  Board  to  allow  a  specified 
portion  of  the  claim.  From  this  judgment  the  Board  bring 
this  appeal 

In  disallowing  the  claim  the  Board  unquestionably  acted 
in  the  exercise  of  judicial  functions,  and  having  arrived  at  a 
determination  upon  the  matter  pending  before  it,  it  is  not 
to  be  turned  round  to  some  other  judgment,  not  its  own, 
through  the  instrumentality  of  the  writ  of  mandamus.  Be- 
fore such  a  writ  can  be  properly  awarded,  it  must  be  made 
to  appear  that  the  Board  refuses  to  perform  some  desig- 
nated act  which  the  law  specially  enjoins  upon  it  as  a  duty. 
The  complaint  here  is  that  it  refuses  to  allow  Tilden's  claim. 
But  the  answer  is,  that  there  is  no  duty  resting  on  the 
Board  to  allow  thii  particukr  daim,  either  in  whole  or  in 
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part;  that  its  only  duty  was  to  act  upon  it  as  a  claim,  and 
that  that  duty  is  as  fully  discharged  (so  far  as  a  writ  of 
mandamus  can  enforce  it)  by  a  rejection  as  it  would  have 
been  by  an  allowance  of  the  claim. 

Our  attention  has  been  called  to  the  fact  that  at  the  time 
at  which  the  Board  rejected  the  claim  it  also  adopted  the  fol- 
lowing resolution : 

"Resolved,  Whereas,  doubts  exist  in  the  minds  of  a  ma- 
jority of  the  Board  of  Supervisors  of  Sacramento  County 
whether  the  claims  against  said  county  presented  to  said 
Board  by  M.  C.  Tilden,  City  Attorney,  for  fees  of  that  office, 
are  a  legal  charge  against  said  county,  and  are  desirous  of 
having  a  l^al  decision  by  some  Court  of  competent  juris- 
diction and  authority  to  determine  the  same;  and  whereas, 
fiaid  Board  and  said  City  Attorney  are  desirous  of  testing 
said  question  in  Court,  with  as  little  expense  and  delay  as 
possible;  with  a  view  to  that  end,  it  is  hereby  admitted  on 
the  part  of  said  county  and  said  Board  of  Supervisors  that 
the  claims  filed  by  said  Tilden  with  the  Clerk  of  said  Board  on 
the  — day  of  April,  1868,  marked  "A"  and  "  B,"  were  pre- 
sented in  due  form;  that  the  labor  therein  charged  for  was 
performed  by  said  Tilden,  while  City  Attorney  of  Sacra- 
mento City,  at  the  dates  therein  set  forth,  and  that  no  part  of 
said  fees  have  been  paid  by  the  county  or  otherwise,  and  that 
the  above  claims  have  beeoi  rejected  and  disallowed  by  said 
Board ;  and  the  District  Attorney  is  hereby  directed  to  enter 
the  appearance  of  this  Board  in  any  action  or  proceeding 
which  said  Tilden  may  commence  in  any  Court,  not  a  Court 
of  a  Justice  of  the  Peace,  for  the  purpose  of  requiring  said 
Board  to  allow  the  said  daima,  and  defend  the  action  of  this 
Board  therein." 

It  is  said  that  the  Board  thus  substantially  determined  in 
favor  of  the  claim,  while  formally  rejecting  it;  that  it  found 
aU  tlie  facts  to  be  true,  which  are  necessary  to  make  out  a 
valid  daim  in  favor  of  Tilden,  and  that  in  this  condition  it 
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had  remaining  no  judicial  discretion  to  reject  the  claim.  The 
language  of  the  resolution  is,  that  certain  facts  are  "  admit- 
ted," and  this  seems  to  have  been  done  merely  with  a  view 
to  making  an  agreed  case  for  determination  in  the  Courts. 
It  looked  to  something  in  the  nature  of  an  arbitration;  it 
was  never  accepted  or  agreed  to  by  Tilden,  and  was,  there-  %%, 
fore,  certainly  revocable  by  the  Board.  Acting  imder  its 
own  sense  of  duty  to  the  public,  it  afterwards  instructed  the 
District  Attorney  to  resist  the  claim  of  Tilden  upon  all  pos- 
sible grounds.  This,  I  think,  it  had  a  right  to  do,  if  it  saw 
proper. 

There  is  nothing  in  the  proposition  that  the  writ  of  man- 
damus, when  directed  to  the  Board  of  Supervisors  of  the 
County  of  Sacramento,  should  have  a  more  enlarged  or  more 
efficacious  operation  than  is  to  be  accorded  to  it  under  gen- 
eral rules  when  issued  against  other  Boards  of  Coimty  Super- 
visors. It  is  true  that  the  statute  which  has  been  cited 
denies  any  other  remedy  than  this  one  to  the  petitioner ;  and 
so  far  it  may  be  said  to  show  that  he  has  no  plain,  speedy,  or 
adequate  remedy  in  the  ordinary  course  of  law ;  but  there  is 
nothing  in  the  statute  which,  even  in  such  a  case,  undertakes 
to  change  the  essential  nature  or  office  of  the  writ  itself,  as 
not  being  designed  to  control  the  judicial  discretion  of  the 
Board,  or  to  compel  it  to  any  particular  determination. 

The  judgment  and  order  denying  a  new  trial  are  reversed, 
and  the  cause  remanded,  with  directions  to  dismiss  the  writ 


Mr.  Chief  Justioe  Rhodxs  delivered  the  following  ooncor- 
ring  opinion,  Mr.  Justice  Tekfijb  concurring: 

When  a  claim  against  a  county  is  presented  to  the  Board 
of  Supervisors,  there  are  only  four  courses  which  may  be 
adopted.  The  Board  may  allow  the  claim  in  whole  or  in 
part;  it  jobj  reject  it  —  tliat  is  to  say,  refuse  to  ^ow  any 
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portion  of  it;  or  it  may  refuse  to  take  cognizance  of  the 
claim ;  or,  after  having  taken  jurisdiction  of  the  claim,  it 
may,  for  some  cause,  refuse  to  proceed ;  and  in  that  case,  if 
the  right  of  the  claimant  is  clear,  the  Board  may  be  com- 
pelled to  proceed  to  a  determination  of  the  matter.  In  the 
first  and  second  cases  the  Board  takes  jurisdiction  of  and 
passes  on  the  claim;  and  in  the  third  case  it  refuses  to 
entertain  jurisdiction  of  or  consider  tbe  claim.  I  cannot 
ccmceiTe  of  any  other  mode  in  which  the  Board  can  act. 
The  order  in  this  case  is  a  rejection  of  the  claim,  as  I  read 
it  The  claim  certainly  was  not  allowed,  nor  can  it  be 
claimed  that  the  Board  refused  to  consider  it,  for  it  was 
finally  disposed  of,  so  far  as  the  Board  was  concerned.  The 
validity  or  invalidity  of  the  grounds  or  reasons  on  which 
the  Board  acted,  afford  no  test  of  the  question  as  to  whether 
the  Board  did  disallow  and  reject  the  claim.  If  a  claim  is 
disallowed  because  the  evidence  is  deemed  insuflBcient,  or 
because,  in  the  opinion  of  the  Board,  it  is  not  a  county 
charge,  or  because  the  Board  doubts  whether  it  is  a  county 
charge,  the  final  determination  is  the  same — that  is  to  say, 
the  claim  is  rejected.  When  certain  facts  are  presented  to 
a  Court  or  a  Board,  exercising  judicial  functions,  there  is 
<Hily  one  judgment  or  determination  that  can  legally  be 
Tendered  or  made;  and  if  the  judgment  or  order  which  is 
rendered  or  made  is  not  such  as  the  law  demanded,  it  is 
merely  erroneous  —  assuming  that  the  Court  or  Board  had 
acquired  jurisdiction,  and  had  competent  authority  to  render 
or  make  the  judgment  or  order — but  because  the  facts  were 
misapprehended,  or  the  law  misunderstood  or  doubted,  it 
cannot  be  said  that  the  matter  presented  for  determination 
has  not  been  decided.  It  will  not  be  contended  that  the 
judgment  of  a  Court  rendered  pro  formdy  because  of  doubts 
entertained  as  to  the  law  applicable  to  the  case,  and  in  order 
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that  the  case  may  be  heard  by  an  appellate  Court,  is  not  a 
judgment.  In  this  case  the  Board  doubted  whether  the 
petitioner's  claim  was  legally  chargeable  against  the  county ; 
and  in  order  that  the  question  might  be  determined  by  the 
proper  Court,  the  Board,  doubtless  misapprehending  the 
eflFect  of  the  special  statute  which  had  been  tinkered  up  for 
Sacramento  County,  providing  what  actions  may  be  main- 
tained against  the  county,  rejected  the  claim.  However 
desirable  it  may  be  that  the  question  as  to  the  legality  of 
the  claim  should  be  answered,  the  law  of  mandamus  must 
not  be  tortured  for  the  purpose  of  eliciting  the  answer. 

It  is  contended  that,  as  the  performance  of  the  services 
mentioned  in  the  petitioner's  account  was  sufficiently  proven, 
there  was  no  duty  to  be  performed  by  the  Board  except 
that  of  the  allowance  of  the  account,  and  that  such  duty  is 
merely  ministeriaL  I  am  not  aware  of  any  authority  which 
sustains  that  position ;  and  it  appears  to  me  to  be  altogether 
indefensible  on  principle.  The  Board,  in  passing  on  a  claim, 
acts  judicially.  The  allowance  or  rejection  of  the  claim  is 
the  determination  of  the  matter  submitted  to  the  Board; 
and  it  occupies  the  same  relation  to  the  claim,  that  a  judg- 
ment does  to  an  action.  If,  in  an  action  where  the  facts  are 
admitted,  or  otherwise  satisfactorily  proven,  the  rendering 
of  judgment  is  a  ministerial  act,  then  the  order  of  the  Board 
allowing  or  rejecting  a  claim,  upon  similar  proof  of  the  facts, 
is  also  a  ministerial  act;  but  if  the  former  is  necessarily  a 
judical  act,  so  is  the  latter.  Mandamus  does  not  lie  to  a 
Board  to  compel  it  to  enter  a  particular  order  of  a  judicial 
character;  and  clearly  not  to  enter  an  order  reversing  its 
former  order. 

I  concur  with  Mr.  Justice  Waixaob^  and  think  the  writ 
should  be  dismissed. 
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Cbockett,  J.,  dissenting: 

The  plaintiff  was  the  City  Attorney  of  the  City  of  Sacra- 
mento, and,  in  his  official  capacity,  conducted  certain  prose- 
cutions for  violations  of  the  laws  of  the  State  and  other 
prosecutions  for  violations  of  city  ordinances.  Claiming,  that 
he  was  entitled  to  be  paid  for  these  services  by  the  county  of 
Sacramento,  under  the  statute^  then  in  force,  he  made  out 
his  account  against  the  county  and  presented  the  same  to 
the  Board  of  Supervisors  for  allowance.  In  the  account  he 
daimed  to  be  entitled  to  the  sum  of  four  hundred  and  sixty- 
€fne  dollars,  for  prosecutions  for  violations  of  the  laws  of 
the  State,  and  the  remainder  of  the  account  was  for  prose- 
cations  for  the  violation  of  city  ordinances.  The  Board  of 
Supervisors,  on  examining  the  account,  was  satisfied  that  the 
plaintiff  had  rendered  the  services  as  charged,  and  that  the 
items  of  the  account  were  just,  but  doubted  whether,  under 
the  law,  the  account  was  a  county  charge;  and  because  of 
this  doubt,  and  for  that  reason  only,  as  appears  by  the  record 
of  their  proceedings,  refused  to  allow  the  account.  The 
plaintiff  applied  to  the  District  Court  for  a  mandamus,  to 
compel  the  Supervisors  to  audit  and  allow  the  account  On 
the  hearing,  the  District  Court  ordered  a  mandamus  to  issue, 
requiring  the  Supervisors  to  audit  and  allow  so  much  of  the 
account  as  was  for  services  rendered  in  conducting  prosecu- 
tions for  violations  of  State  laws,  but  denied  the  mandamus 
as  to  the  remainder  of  the  account  Neither  the  plaintiff 
nor  the  District  Attorney  was  satisfied  with  this  decision, 
the  former  claiming  that  a  mandamus  should  have  issued 
directing  the  whole  account  to  be  allowed,  whilst  the  Dis- 
trict Attorney  insists:  First — That  no  part  of  the  account 
should  have  been  allowed.  Second — That  if  the  account 
was  a  county  charge  and  justly  due,  mandamus  was  not  the 
proper  remedy.  We  shall  first  consider  the  latter  point. 
On  the  former  hearing  of  this  cause  we  held  that  this  was 
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not  a  proper  case  for  mandamus ;  that  it  was  the  province  of 
the  Board  of  Supervisors  to  audit  and  allow,  or  reject  the 
plaintiff's  claim ;  and  that  having  acted  in  the  premises  by 
rejecting  the  daim,  they  could  not  be  compelled  by  the  writ 
of  mandamus  to  reverse  their  decision,  and  allow  the  demand, 
even  though  we  should  be  satisfied  that  the  claim  was  im- 
properly rejected.  On  further  reflection,  I  am  convinced 
we  fell  into  an  error  in  this  respect.  Whilst  it  is  perfectly 
well  settled,  by  an  almost  unbroken  line  of  decisions^  that 
where  an  inferior  tribunal  is  authorized  to  exercise  its  dis- 
cretion, whether  or  not  it  will  perform  a  given  act,  or  as  to 
the  mode  or  manner  of  its  performance,  it  cannot  be  con- 
trolled in  the  exercise  of  this  discretion  by  means  of  the  writ 
of  mandamus,  nevertheless,  if  it  refuses  to  act  at  all,  and  to 
exercise  the  discretion  with  which  it  is  clothed,  and  if  there 
is  no  other  plain,  speedy,  and  adequate  remedy  at  law,  it  may 
be  set  in  motion  by  this  writ,  and  compelled  to  act.  But 
there  is  a  large  class  of  cases  in  which  an  inferior  tribunal 
acts  in  a  twofold  capacity ;  in  one  of  which  it  is  required  to 
exercise  a  discretion  on  a  given  subject,  and  after  having  ex- 
ercised it,  will  still  have  to  perform  a  merely  ministerial  duty 
in  carrying  its  decision  into  effect.  In  so  far  as  the  exer- 
cise of  its  discretion  is  concerned,  it  cannot  be  controlled  by 
mandamus ;  but  after  having  exercised  its  discretion  in  the 
given  case,  if  there  results  therefrom  a  merely  ministerial 
duty,  involving  the  exercise  of  no  discretion,  it  may  be  com- 
pelled by  mandamus  to  perform  it,  if  the  law  has  provided 
no  other  speedy,  plain,  adequate  remedy  for  such  a  case.  In 
the  case  supposed,  all  that  required  the  exercise  of  discre- 
tion has  been  performed,  and  nothing  remains  to  be  done 
except  a  mere  ministerial  act ;  and  if  the  law  has  provided 
no  other  method  to  compel  the  performance  of  this  act,  the 
party  aggrieved  would  be  wholly  without  redress  unless  he 
could  invoke  the  aid  of  this  writ,  the  peculiar  province  of 
:which  IB  to  enforce  the  performance  of  purely  ministerial 
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dutiea.  These  principles  have  been  repeatedly  recognized  in 
this  and  other  courts.  ((7.  W,  di  Z.  R.  R.  Co.  v.  Commis- 
noners  of  Olinion  County,  O.  St.  R  77,  105;  People  v. 
Supervisors  of  Richmond  County,  20  N.  T.  263;  Bright 
V.  Supervisors  of  Oneida,  19  Johns.  269 ;  8  Mich.  478 ;  Peo- 
ple V.  Mead,  34  N.  Y.  121 ;  Fowler  v.  Pierce,  2  Oal.  166; 
McDougall  v.  BeU,  4  Cal.  177 ;  Thomas  v.  Armstrong,  7  Cal. 
286 ;  People  v.  Whitman,  6  Cal.  669 ;  McCauiey  v.  Brooks, 
16  Cal.  11 ;  Frank  v.  City  and  County  of  San  Francisco,  21 
Cal.  668 ;  Ex  parte  Spring  VaUey  Water  Works,  17  Cal.  132 ; 
Perry  v.  Washbume,  20  Cal.  818 ;  People  r.  Supervisors  etc., 
28  Cal.  429;  Anderson  v.  Penme,  81  Cal.  268.) 

In  this  case  the  only  discretion  to  be  exercised  by  the 
Board  of  Supervisors  was  in  respect  to  the  fact  whether  or 
not  the  plaintiff  had  rendered  the  services  which  he  claimed 
to  have  performed.  Having  ascertained  this  fact,  as  they 
did,  to  their  satisfaction,  all  the  rest  was  a  mere  matter  of 
law.  The  statute  fixed  the  compensation  for  snch  services, 
and  all  that  remained  for  the  Board  of  Supervisors  was  to 
determine  whether  the  claim  was  a  county  charge  to  be  paid 
out  of  the  County  Treasury.  It  appears  the  Board  decided 
this  question  in  the  n^ative,  and  on  that  ground  only  refused 
to  allow  the  claim.  If  they  were  mistaken  in  their  view  of 
the  law,  it  was  their  duly  to  direct  their  Clerk  to  enter  an 
order  allowing  the  claim,  so  that  it  might  be  paid  by  the 
County  Treasurer.  If  the  performance  of  mere  ministerial 
duties  cannot  be  enforced  by  mandamus,  simply  because  the 
officer  or  Board  charged  with  their  performance  misconstrues 
the  law,  the  writ  would  be  of  but  little  value  and  would  be 
deprived  of  one  of  its  most  useful  functiona.  Upon  that 
theory  in  almost  every  case,  it  would  be  a  sufficient  answer 
to  the  writ  for  the  officer  or  tribunal  to  whom  it  was  directed 
to  say  that,  in  his  opinion,  the  law  did  not  authorize  or 
require  him  to  perform  the  given  act;  that  they  had  the 
right  to  decide  the  law  of  the  case,  and  having  decided  it. 
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ibeir  action  oould  not  be  reviewed  bj  the  writ  of  mandamus. 
This  would  be  to  destroy  the  efficacy  of  the  writ  in  a  large 
class  of  cases  which  most  demand  its  aid.  Nor  is  there  in 
this  case  any  other  plain,  speedy,  and  adequate  remedy,  inas* 
much  as  there  is  no  appeal  from  the  order  of  the  Supervisors ; 
and  even  if  a  suit  in  the  ordinary  form  against  the  county 
should  be  deemed  a  plain,  speedy,  and  adequate  remedy,  the 
statute  denies  J  this  form  of  redress.  (Stats.  1863,  p,  503, 
sec.  1.) 

I  deem  it  unnecessary,  in  this  opinion,  to  enter  into  a  criti- 
4ssJl  analysis  of  the  several  statutes  defining  the  duties  and 
fixing  the  compensation  of  the  City  Attorney  of  the  City  of 
Sacramento.  It  will  suffice  to  say  on  this  point  that  after  a 
careful  examination  of  these  statutes,  I  am  satisfied  the 
6ounty  is  responsible  for  the  compensation  of  the  City  Attor- 
ney, for  services  rendered  in  prosecutions  for  violations  of 
the  laws  of  the  State;  but  is  not  liable  for  services  rendered 
in  prosecutions  for  violations  of  city  ordinances. 

I  am,  therefore,  of  the  opinion  that  the  order  of  the  Dis* 
trict  Court  directing  a  mandamus  to  issue  to  compel  pay- 
ment of  the  firsts  and  denying  it  as  to  the  latter  class  of 
services^  was  oorrect,  and  ought  to  be  affirmed. 
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JOHN  QAMBETTE  v.  JOHN  BEOCK 

JODcnmrr  —  Mabrisd  Woman. —  A  jxxAgmeat  agalnit  a  married  .woman 
upon  a  contract,  made  by  her  during  the  marriage,  la  valid  until  reTeraed, 
and  cannot  Im  impeached  in  a  collateral  action  on  the  ground  of  her 
coverture. 

JlABBiSD  Woman — Hombstbad. —  A  declaration  of  homestead  made  by  n 
married  woman,  under  the  Homeatead  Act  of  1860,  ia  ralid,  notwith- 
standing her  husband  never  resided  or  made  his  home  on  such  home- 
stead, and  never  executed  or  acknowledged  the  homestead  claim  made  by 
her,  and  in  the  absence  of  any  showing  as  to  the  causes  of  his  absence 
from  such  homestead,  or  that  he  had  a  home  or  fixed  residence 
where,  or  any  family  other  than  hia  wife. 
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lOBf^ — The  qnettloii  m  to  ttie  Talldlty  of  the  wlfe*t  homestead  dalm. 
when  It  appears  that  she  and  her  husband  were  living  separate  hj  agree- < 
sent,  or  that  he  had  abandoned  her,  or  that  he  had  Used  a  home  and 
vsaldence  elsewhere,  not  decided. 

Afpbal  from  the  District  Court  of  the  Fifth  Judicial  Dia- 
triety  Saa  Joaquin  CounQr. 

The  cade  is  stated  in  the  opinion. 

/.  JET.  Budd  and  F.  T.  Baldwin,  for  Appellant 

Urst  —  The  said  judgment  rendered  in  said  Justice's 
Court  was  binding  and  conclusive  as  to  all  matters  in  issue  in 
that  action.  (1  Green.  Ev.,  Sec  528 ;  20  Howell,  538 ;  Har- 
vey V.  Bichards,  2  Gall.  229 ;  Hibrands  v.  DuOevan,  4  Halst. 
183;  Bridge  v.  Sumner,  1  Pick.  371.) 

Second  —  In  this  action  plaintiff  had  no  opportimity  to 
plead  said  judgment  of  said  Justice's  Court  in  bar  as  an 
estoppel,  and  said  judgment  is  equally  conclusive  as  if  it 
had  been  so  pleaded.  (1  Green.  Ev.,  Sec  631;  Howell  v. 
UitcheU,  14  Mass.  241 ;  Howes  v:  McMichael,  6  Paige,  139.) 

Third  —  The  premises  sued  for  in  this  action  were  not  a 
homestead  at  the  time  of  said  Constable's  sale.  To  consti- 
tute a  homestead  there  must  have  been  residence  by  the 
head  of  the  family  on  the  land  claimed  as  a  homestead. 
The  alleged  husband  of  the  said  defendant  in  the  action  in 
aaid  Justice's  Court  never  lived  on  said  premises. 

The  defendant  in  this  action  claims  that  the  property  sued 
for  waa  the  separate  property  of  the  said  Isadora  Rodriguez, 
in  findings  in  this  action  mentioned.  The  findings  show 
that  her  husband  never  resided  on  the  land,  and  the  same 
oould  not  become  a  homestead  under  the  laws  of  this  State. 
{Cory  V.  Bice,  6  Cal.  625.) 

The  husband  cannot  have  two  homesteads  of  the  family, 
and  unlees  he  resided  on  the  premises  they  never  could 
have  become  a  homestead;  otherwise  married  people  may 
have  two  homesteads,  the  one  claimed  by  the  husband,  the 
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Other  claimed,  b J  llie  wife,  as  such.  It  has  been  held  that 
even  if  the  wife  did  not  reside  on  the  land  claimed  as  a 
homestead  it  cannot  be  held  as  such.  A  Oonrt  of  limited 
jurisdiction  has  a  right  to  determine  whether  the  facts  of 
any  particular  case  sustain  such  jurisdiction.  (Crepps  ▼. 
Duden  et  als.,  1  Smith's  Leading  Oases^  827,  and  the  author- 
ities there  cited.) 

Fourth  —  The  husband  is  the  head  of  the  family,  and  not 
the  wife.     (Ouiod  v.  Oviod,  14  Cal.  606.) 

Bffers  and  Elliott,  for  Bespondent. 

A  married  woman  cannot  incur  a  personal  liability.  "Un- 
der the  law  of  this  State  and  decisions  of  this  court  she 
cannot  create  a  personal  liability  by  contract  in  any  form, 
unless  in  exceptional  cases,  as  imder  the  Sole  Trader's  Act, 
etc,  which  could  be  enforced  in  equity  against  her  or  her 
separate  property.  {Simpers  et  al.  v.  Sloan  et  al.,  5  Cal. 
457;  Luning  v.  Brady  et  al.,  10  Cal.  265 ;  Maclay  v.  Love  ei 
aZ.,  25  Cal.  367;  Smith  v.  Oreer  ei  al.,  31  Cal.  476.)  Cer- 
tainly no  valid  judgment  could  be  obtained  in  a  Justice's 
Court  against  a  married  woman,  whether  she  plead  coverture 
or  not. 

The  contract  being  void,  it  is  not  a  matter  to  be  avoided 
or  not  at  the  pleasure  of  the  fem^  covert;  but  any  judgment 
by  default  would  be  as  utterly  without  validity  as  though 
the  coverture  had  been  plead,  proved,  and  judgment  ren- 
dered notwithstanding.  (1  Parsons  on  Contracts,  346,  5th 
ed. ;  3  Parsons  on  Contracts,  413,  5th  ed.) 

The  judgment  of  the  Justice  could  not  have  been  plead 
as  an  estoppel  if  the  action  had  been  brought  by  defendant 
against  plaintiff,  because  the  parties  to  the  two  actions  are 
not  the  same,  neither  is  the  subject  matter  the  same.  (1 
Greenleaf  s  Evidence,  Sec  528.) 

The  cases  cited  by  appellant  have  no  bearing  upon  tho 
homestead  law  under  which   Isadora  Bodriguez  took  her 
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homestead  —  this  law  having  been  enacted  subsequent  to  the 
decisions  quoted.  Under  the  Homestead  Act  of  1860  either 
Ae  wife  or  the  husband  may  make  the  declaration.  It  does 
not  follow  that  the  husband  had  any  other  homestead  than 
that  taken  bj  his  wife.  Why  he  had  hevex  lived  with  his 
wife  on  the  homestead  does  not  appear,  but  it  will  hardly 
be  contended  that,  should  a  husband  desert  his  wife,  she 
would  not  be  entitled  to  make  a  homestead  for  the  benefit 
of  herself  and  those  under  her  charge,  or  even  for  herself 
alone,  being  married  and  without  family.  The  Court  finds 
a  homestead;  hence  the  conclusion  is  that  the  Judge  believed 
that,  whereas  the  said  Isidora  claimed  the  niece  and  sister 
as  part  of  her  family,  the  niece  and  sister  constituted  a  part 
of  her  family.    ' 

A  purchaser  at  SherifPs  or  Constable's  sale  is  boimd  to  see 
that  there  is  a  judgment  which  is  not  void.  (Blood  v.  Liglit, 
October  Term,  1868,  of  this  Court  j  Wella  v.  Stout,  9  Cal. 
498.) 

By  the  Court,  Cbockbtt,  J.: 

This  is  an  appeal  on  the  judgment  roll  alone,  by  the  plain- 
tiff in  ejectment,  from  a  judgment  in  favor  of  the  defendant 
It  appears  from  the  findings  that  an  action  was  commenced 
in  a  Justice's  Court  against  one  Isidora  Briones,  a  married 
woman,  to  recover  a  sum  of  money  alleged  to  be  due  on  a 
contract,  which  it  now  appears  was  made  during  the  mar- 
riage ;  that  the  said  Isidora  was  duly  served  with  a  summons 
in  said  cause,  and  filed  an  answer  therein^  setting  up  her 
coverture  as  a  defense  to  the  action.  The  cause  was  tried 
by  the  Justice,  who  rendered  a  judgment  against  her  for  the 
amount  claimed  to  be  due;  on  which  judgment  an  execution 
was  duly  issued,  and  was  levied  on  the  land  in  contest  as  her 
property.  The  land  having  been  sold  by  the  Constable,  hd- 
der  the  execution,  and  purchased  by  the  plaintiff  in  this  ae- 


i 


82  Gambbttb  t;.  Bbock.  [Sup.  Ct 


> 


Opinion  of  t3ie  Court  —  Crockett,  J. 


tion,  and  there  having  been  no  redemption,  he  obtained  the 
Constable's  deed  therefor. 

This  is  the  plaintiff's  title.  It  further  appears  from  the 
findings  that  the  said  lot  of  land  was  the  separate  estate  of 
the  said  Isidora  prior  to  her  marriage  in  1864:,  and  that  after 
her  marriage  she  actually  resided  on  said  lot  with  her  sister 
and  a  young  niece,  whom  she  had  raised,  and  whom  she 
claimed  to  be  a  part  of  her  family;  that  in  1866,  whilst  ac- 
tually residing  upon  said  lot  with  her  sister  and  niece,  and 
claiming  it  as  her  home,  she  filed  a  declaration  in  due  form, 
claiming  said  lot  as  a  homestead,  which  claim  of  homestead 
has  never  been  abandoned.  It  further  appears  that  the  hus- 
band of  Isidora  has  never  at  any  time  resided  upon  said  lot, 
or  made  his  home  there,  and  never  executed  or  acknowledged 
the  homestead  claim  filed  by  her.  But  it  does  not  appear  why 
the  husband  did  not  reside  with  his  wife  on  said  premises, 
nor  where  he  resided,  nor  that  he  in  any  manner  dissented 
from  her  action  in  filing  the  homestead  claim,  or  that  he 
claimed  a  homestead  elsewhere. 

On  these  facts  two  questions  are  raised  on  this  appeal,  to 
wit:  first,  whether  the  judgment  against  Isidora  Brioues  in 
the  Justice's  Court  was  void  on  accoimt  of  her  coverture; 
and  second,  whether  her  homestead  claim  was  valid. 

The  judgment  in  the  Justice's  Court  was  clearly  valid 
until  reversed,  and  cannot  be  impeached  in  a  collateral 
action  on  the  ground  alleged.  The  Justice  had  jurisdiction 
of  the  subject  matter  of  the  action,  and  of  the  person  of  the 
defendant,  whose  coverture  was  made  an  issue  in  the  cause. 
This  issue  was  decided  against  her  by  the  Justice,  and,  for 
aught  that  appears,  may  have  been  properly  so  decided  on 
that  trial  for  want  of  proof  of  the  marriage.  But  however 
erroneous  the  judgment  may  have  been,  it  was  not  void. 
There  woiJd  be  no  safety  in  purchasing  at  judicial  sales, 
under  judgments  rendered  after  due  service  of  process  on 
female  defendants^  if  the  title  of  the  purchaser  could  be 
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defeated  hj  proof  in  a  collateral  action^  that  the  defendant 
in  the  judgment  was  a  married  woman  at  the  time  of  the 
institution  of  the  suit^  or  that  she  was  incapable  in  law  of 
contracting  the  debt  for  which  the  judgment  was  rendered. 
The  fact  that  the  Court  had  jurisdiction  of  the  subject  mat- 
ter, and  of  the  person  of  the  defendant,  is  sufficient  to  estab- 
lish the  validity  of  the  judgment  until  reversed  or  set  aside. 
(Moore  v.  Martin,  38  CaL  428.) 

The  second  point  raised  on  the  appeal  presents  more  diffi- 
culty. Under  the  Homestead  Act,  as  it  originally  stood,  all 
that  was  necessary  to  create  the  exemption  of  the  property 
from  forced  sale  was,  that  the  premises  should  be  occupied 
by  the  family  as  a  home;  and  under  the  provisions  of  that 
set  it  was  hdd  that  a  homestead  claim  could  not  be  created 
by  the  residence  of  the  husband  alone,  in  the  absence  of  the 
wife  and  family.  {Cary  v.  Tice,  6  CaL  625 ;  Benedict  v. 
Bunmll  7  Cal.  245;  Benson  v.  Aitken,  17  Cal.  163.) 

But  the  Homestead  Act  was  materially  modified  by  the 
statute  of  April  28th,  1860.  (Stats.  1860,  p.  311.)  By  the 
provisions  of  that  act,  either  the  husband  or  wife,  or  other 
head  of  a  family,  was  authorized  to  select  and  dedicate  the 
homestead  by  a  declaration  in  writing,  to  be  executed  and 
recorded  as  provided  in  the  Act  In  construing  this  statute 
we  have  held  that  an  actual  residence  upon  the  land  was 
necessarj^  to  consummate  the  homestead  claim.  (Gregg  v. 
Boslwickj  83  Cal.  220;  Mann  v.  Rogers,  36  Cal.  316.) 

But  the  question  is  now  presented  for  the  first  time,  wheth- 
er the  residence  of  the  wife  alone,  under  the  circumstances 
stated  in  the  findings,  will  be  sufficient  to  establish  the  home- 
stead claim  when  a  proper  declaration  has  been  filed  by  her. 

On  the  one  side  it  is  said  that  the  husband  is  the  head  of 
the  family,  and  that,  in  contemplation  of  law,  his  residence 
is  the  residence  of  his  wife;  and  that  if  the  residence  of  the 
wife  alone  would  establish  the  homestead,  the  husband  also 
might  eetabliflh  another  homestead  by  bis  separate  residence 
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at  anoliher  place,  and  thus  there  would  be  two  valid  home- 
ateadfl,  when  the  law  authorizes  but  one ;  and  that  it  is,  there- 
fore,  plain  that  the  homestead  claim  can  only  exist  when  the 
husband,  who  is  the  head  of  the  family,  has  dedicated  it  as 
such  by  his  actual  residence  on  the  land. 

On  the  other  hand  it  is  said  that  the  absence  of  the  hus- 
band may  be,  and  for  aught  that  appears  was,  in  this  case, 
involuntary;  that  he  may  during  tiie  whole  period  of  the 
.  marriage  have  been  a  soldier  in  active  service  at  a  remote 
point,  or  confined  in  the  State  Prison,  or  in  a  lunatic  asy- 
lum, or  voluntarily  absent  on  a  long  journey,  and  that  under 
such  circumstimces  it  would  contravene  the  spirit  of  the  Act 
if  the  wife  was  not  allowed  to  establish  a  homestead  by  an 
actual  residence  on  the  land  with  other  members  of  her 
family. 

The  point  is  not  free  from  difficulty.  It  is  clear  that  under 
the  Act  there  cannot  be  two  separate  valid  homestead  claims, 
the  one  by  the  husband  and  the  other  by  the  wife,  upon  sep- 
arate parcels  of  land ;  but  in  the  absence  of  any  showing  as 
to  the  causes  of  the  absence  of  the  husband  from  the  home- 
stead selected  by  his  wife,  or  any  proof  that  he  had  a  home 
or  fixed  residence  elsewhere,  or  any  other  family  than  his 
wife,  it  appears  to  me  to  be  entirely  consistent  with  the  spirit 
of  the  Homestead  Act  that  the  wife,  having  a  family  of  her 
own,  should  be  allowed  to  select  and  establish  a  homestead 
by  her  own  residence  upon  it  with  her  family. 

This  view  appears  to  be  supported  by  the  provisions  of 
the  Act  of  1860,  defining  what  the  declaration  of  homestead 
phall  contain.  It  provides  that  *^  said  declaration  shall  state 
that  they,  or  either  of  them,  are  married,  or  if  not  married, 
that  he  or  she  is  the  head  of  a  family;  that  they,  or  either  of 
them,  as  the  case  may  be,  are  at  the  time  of  making  such 
declaration  residing  with  their  family,  or  with  the  person 
under  their  care  and  maintenance  on  the  premises." 

It  is  unnecessary  to  decide  in  thia  case  how  the  validity  of 
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the  wife's  homestead  claim  would  have  been  affected  if  it 
bad  appeared  that  she  and  her  husband  had  been  living 
apart  by  agreement,  or  that  he  had  abandoned  her,  or  that 
he  had  a  fixed  home  and  residence  elsewhere;  but^  upon 
the  facts  contained  in  the  findings  in  this  case,  I  think  the 
homestead  daim  of  the  wife  was  valid^  and  that  the  judg- 
ment ought  to  be  affirmed 
And  it  is  so  ordered.  4 

Mr*  Justice  SpsAaux  expressed  no  opinion* 


tN<K  2,424.1 

THOMAS  UPTONT  v.  JOHN  ARCHER 

IMUIUM  Vaum  ov  Obahtbi  IK  A  Dkbd. —  A  deed,  In  due  form,  signed 
and  acdmowledged  by  tbe  grantor,  does  not  become  bis  deed  until  the 
name  of  a  grantee  Is  Inserted  therein ;  and  an  agent  of  the  grantor  can- 
not Insert  the  name  of  a  grantee  in  the  absence  of  a  grantor,  unless  his 
aathorSty  Is  In  writing. 

DnD  Pbaudclent  in  IUaw. —  If  the  grantor  leave  with  his  agent  a  deed. 
In  dne  form,  signed  and  acknowledged,  with  a  blank  left  for  the  grantee, 
and  the  agent,  without  authority  In  writing  and  In  the  absence  of  the 
grantor,  fill  the  blank  with  the  name  of  a  grantee  and  deliver  it,  the  deed 
Is  fraudulent  In  law  and  Told. 

YimGimrr  on  Fbaudulbnt  Dnnn. —  If  a  deed  Is  fraudulent  in  law  and 
Toid,  the  proper  judgment  Is  that  the  deed  be  canceled.  The  Judgment 
shoold  not  direct  the  grantee  to  reconyej. 

Appeal  from  the  District  Court,  Fifth  District^  San  Joa- 
quin Connty. 

The  Court  below  dismissed  tihe  complaint^  and  the  plain- 
tiff  appealed. 
The  other  facts  are  stated  in  the  opinion. 

/.  H.  Buddj  for  Appellant 

Webster  oould  not^  as  the  agent  of  plaintiff,  grant  any 
interest  in  or  to  the  land  described  in  the  complaint  to  the 
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defendant^  because  not  authorized  in  writing  so  to  do.  (Sec 
6  of  the  Act  oonceming  fraudulent  conveyances  and  oon- 
cracts,  passed  April  19th,  1850,  p.  266 ;  Oardner  v.  Gardner, 
6  Gush.  Rep.  583 ;  Lloyd  v.  Titus,  2  Johns.  Eep.  430.) 

W.  L.  Dudley,  for  Bespondent 

We  cannot  see  how  the  sixth  section  of  the  Statute  of 
Frauds  avails  the  plaintiff.  It  has  no  application  to  this 
case,  because  the  interest  granted  in  this  land  was  by  act 
of  plaintiff  himself.  We  admit  that  there  is  some  conflict 
of  authorities  upon  the  question  whether  a  parol  authority 
is  adequate  to  authorize  an  alteration  or  addition  to  a  sealed 
instrument ;  but  Mr.  Justice  Nklsow,  of  the  Supreme  Court 
of  the  United  States,  in  the  case  of  Drury  v.  Foster,  2  Wal- 
lace's Reports,  24,  in  speaking  of  authority  by  parol  to  alter 
or  add  to  a  sealed  instrument,  says:  ^^ Although  it  was  at 
one  time  doubted  whether  parol  authority  was  sufficient, 
etc,  the  better  opinion  at  this  day  is  that  the  power  is  suf- 
ficient." In  the  case  of  The  Irihabitwnis  of  South  Berwick 
v.  Hwniress  et  al.,  53  Maine,  89,  the  Court  held  that  "a 
party  executing  a  deed,  bond,  or  other  instrument,  and  de- 
livering the  same  to  another  as  his  deed,  knowing  that  there 
are  blanks  in  it  to  be  filled,  necessary  to  make  it  a  perfect 
instrument,  must  be  considered  as  agreeing  that  the  blanks 
may  be  thus  filled  up  after  he  has  executed  it."  And  in 
the  same  case  the  Court  say:  "It  seems  to  be  now  well 
settlf^d  that  where  a  party  executes  a  deed,  or  bond,  or 
other  instrument,  and  delivers  the  same  to  another  in  an 
imperfect  state,  and  gives  authority  to  that  person  to  fill  up 
the  blanks,  and  thus  perfect  the  instrument,  and  he  does 
so,  its  validity  cannot  be  controverted.  This  authority  may 
bef  by  parol.  It  may  be  implied  from  the  facts  proved, 
when  those  facts  fairly  considered  justify  the  inference." 
In  this  case  will  be  found  numarous  aathorities  oited  on 
this  subject 
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Bj  thB  OoQTty  Bhobeb^  C«  J. : 

The  plaintiff  being  the  owner  of  the  tracts  of  land  de- 
fleribed  in  the  complaint,  offered  to  sell  the  same  to  two 
eertain  persons,  and  before  thej  had  accepted  the  offer,  he 
signed  and  acknowledged  an  instrument,  in  form  a  deed, 
siibOScient  to  convey  the  lands,  except  that  a  blank  was  left  for 
the  insertion  of  the  names  of  the  proposed  purchasers  as  the 
grantees.  He  left  this  instrument  with  Webster,  and  gave 
him  verbal  directions  to  fill  the  blank  with  the  names  of  the 
proposed  purchasers  if  they  accepted  the  offer.  During  the 
absence  of  the  plaintiff,  Webster  sold  the  land&  to  the  defend- 
ant, on  the  same  terms  that  the  plaintiff  had  offered  to  sell 
them  to  the  proposed  purchasers  from  him,  caused  the  name 
of  the  defendant  to  be  inserted  in  the  instrument  above 
mentioned,  delivered  it  to  the  defendant  as  the  plaintiff's 
deed,  and  received  and  still  retains  the  portion  of  purchase 
money  which  was  paid  in  hand,  and  the  defendant's  promis- 
•oiy  note  payable  to  the  plaintiff  for  the  residue  of  the  pur- 
chase money.  Upon  the  plaintiff's  return,  he  refused  to 
receive  from  Webster  the  money  or  the  note. 

When  that  instrument  was  left  with  Webster  by  the  plain- 
tiff, it  was  not  his  deed,  for  the  obvious  reason  that  there 
was  only  one  party  to  it  No  one  could  convert  it  into  his 
deed  except  the  plaintiff  himself,  or  some  one  by  him  thereto 
duly  authorized ;  and  as  it  could  not  become  the  plaintiff'.'^ 
deed  until  the  name  of  a  grantee  was  inserted,  that  act  could 
not  be  performed  by  an  agent,  in  the  absence  of  the  plain- 
tiff, unless  his  authority  was  in  writing.  (Story  on  Agency, 
Sec  49,  and  notes;  Bunlap's  Paley  on  Agency,  157,  and 
notes.)  The  case  comes  within  the  sixth  section  of  the 
Statute  of  Frauds. 

The  plaintiff  is  entitled  to  judgment  on  the  findings,  but 
not  to  the  judgment  which  he  prayed  for  in  his  complaint — 
that  the  defendant  be  ordered  to  raconvey  the  premises  to 
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the  plaintiff — for  the  deed  not  being  the  deed  of  the  plain- 
tiffy  the  title  to  the  premises  did  not  pass  to  the  defendant 
But  the  plaintiff  is  entitled  to  a  judgment  ordering  the  deed 
to  be  canceled.  It  apparently  conveys  the  title;  but  as  to 
the  plaintiff,  it  was  at  its  inception,  fraudulent  in  law  and 
void,  and  it  became  and  still  remains  a  cloud  upon  his  title. 
Judgment  reversed  and  cause  remanded,  with  directions 
to  enter  a  judgment^  ordering  the  deed  to  be  delivered  up 
and  canceled. 

Waliaos,  J.,  concurring  specially: 
I  concur  in  the  judgment 

Mr.  Justice  Spbagxtb  expressed  no  opinion* 


[No.  2,600.] 

AMELIA  A.  BROWN  v.  GEORGE  BROWN  and 
BENJAMIN  X.  BROWN. 

TtamfONT  COionNKD  to  Issues. —  In  rerlewing  a  east,  the  appellate  Court 
will  not  consider  the  testimony  aa  goin^r  beyond  or  outside  the  Issues 
made  In  the  pleadings. 

■fiDBNca  TO  SoppoBT  JUDOMBMT. —  The  Judgment  will  not  he  reversed 
by  the  appellate  Court,  on  the  ground  that  there  was  no  evidence  to  bur- 
tain  It,  If  there  was  some  evidence  tending  to  support  the  conclusion 
arrived  at  by  the  Court  below. 

Facts  Tbkdino  to  Show  a  Trust. —  In  an  action  by  the  wife  against 
the  husband  to  obtain  a  divorce,  and  to  have  property  which  the  hus- 
band has  deeded  to  a  third  person,  decreed  to  be  held  In  trust  for  the 
husband,  and  adjudged  to  be  community  property,  and  awards!  to  her, 
the  facts  that  such  third  person  is  a  brother  of  the  husband,  that  the 
latter  held  a  letter  of  attorney  from  the  former,  who  lived  In  the  Atlantic 
States,  that  the  husband  managed  the  property  as  he  pleased,  and  the 
brother  took  little  or  no  Interest  in  it,  that  the  brother  wm  a  man  of 
small  means  at  his  own  home,  while  the  property  here  was  valuable,  and 
that  the  brother  was  not  present  at  the  trial  In  which  his  title  was  In- 
tolved,  are  somo  eridence  tending  to  show  that  the  huiband  la  the  true 
umttMX,  and  that  tha  MOe  ta  tbe  brother  was  franduleat 
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Poivr  NOT  Dbcidbd. —  Will  the  appellate  Court,  on  an  appeal  from  the 
lodgment,  wltta  a  statement  oC  the  eridence  annexed  to  the  jnd^ment 
roll,  rertew  the  tntimony,  for  the  parpoae  of  determining  whether  any 
eridenee  wai  Introduced  in  the  Court  below  to  sustain  the  allegationi  of 
the  complaint  on  which  Imie  la  taken? 


Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  Countj  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  CourU 

M.  A.  Wheaton,  for  Appellant* 

1.  All  questionB  of  pure  law  can  properly  be  considered 
liy  this  Court  on  an  appeal  taken  from  the  judgment,  with- 
out any  motion  for  a  new  trial  having  been  made  in  the  lower 
Court 

2.  A  plaintiff,  having  the  affirmative  of  an  issue  to  estab- 
lish, must  introduce  some  evidence  tending  to  prove  his  side 
of  that  issue,  or  if  he  fails  in  so  doing,  the  defendant  has  a 
right,  as  a  matter  of  law,  to  a  decision  in  his  favor  upon  the 
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3.  In  all  cases  the  question  as  to  whether  the  evidence 
introduced  tends  to  prove  the  affirmative  of  a  cicmtested  issue, 
is  a  question  of  pure  law,  and  nothing  else. 

The  first  of  the  foregoing  propositions  is  established  in 
PreHonr.  WaOs,  25  Cal.  61,  62;  jBice  v.  Oaghire,  18  Oftl.  68; 
Brown  ▼.  ToUes,  7  Cal.  89ft;  Harper  v.  Miner,  27  CaL  109, 
110;  TreadweU  v.  Davis,  84  CaL  604. 

The  seoond  proposition  is  little  less  than  a  legal  axiom. 
The  maxim  is,  *'  Ei  incumhit  probatio  qui  dicet  non  qui 
negai/'  (1  Greenleaf  on  £v.,  Sees.  51,  71,  81.)  Also  the 
eases  hereinafter  cited  where  nonsuits  were  granted*  (Prevosi 
T.  Oratz,  6  Wheat.  494;  Detney  v.  Grwens,  13  CaL  49 ;  Pratt 
T.  HtM,  18  John.  864;  MaMeny.  Qriffing,  38  CaL  114;  Daw 
W.  aauld46aurrya.M.  Co.,  81  CaL  660.) 
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0.  F.  &  TF.  E.  Sharp,  also  for  Appellant. 

If  the  plaintiff's  theory  be  correct,  the  sequence  she  claims 
cannot  be  sustained  by  law.  However  fraudulent  the  trans- 
fer was  as  to  creditors,  it  was  good  between  the  parties  to  it. 
(Montgomery  v.  Hunt,  6  Oal.  368  j  Thomiurg  v.  Hand,  7 
CaL  561;  Page  v.  O'Neal,  12  Cal.  498.) 

That  the  husband  can  make  a  conveyance  of  his  separate 
estate  without  consideration,  and  which  will  be  good  against 
all  the  world  except  existing  creditors,  there  can  be  no  doubt. 
Upon  the  plaintiff's  own  theory  of  the  facts  in  this  case,  had 
the  property  in  dispute  been  the  separate  property  of  George 
Brown,  the  conveyances  to  this  appellant  would  have  been 
entirely  valid  against  the  plaintiff.  She  claims,  however, 
that  the  property  was  the  common  property  of  herself  and 
George  Brown,  and  not  his  separate  property.  In  that  case 
even  an  imdivided  one  half  of  the  property  belonged  to 
George  Brown,  which  he  could  convey  as  he  saw  fit;  and  as 
to  this  half,  the  conveyances  were  valid  and  binding,  and  an 
undivided  half  of  the  property  awarded  belonged  to  this 
appellant  clear  from  any  claims  of  plaintiff. 

R.  W.  Htmt  and  John  JL  Love,  for  Bespondent 

This  Court  will  not  review  the  facts  of  a  case  on  an  appeal 
from  the  judgment.  (Oristvold  v.  Sharp,  2  CaL  17;  Brown 
V.  Graves,  2  Cal.  118 ;  Ingraham  v.  Oildermeister,  2  CaL  483 ; 
Covillaud  V.  Tanner,  7  Cal.  38;  Brown  v.  Tollea,  7  CaL  399 ; 
Garwood  v.  Simpson,  8  CaL  101 ;  Rhine  v.  Bogardus,  18  CaL 
73 ;  Lieningy.  Qovld,  13  CaL  598 ;  McCartney  v.  PUz  Henry, 
16  CaL  184;  Gagliardo  v.  Hoberlin,  18  Cal.  894;  Allen  v. 
Femwn,  27  Cal.  68.) 

As  an  abstract  proposition  of  law,  that  a  husband  can 
convey  away,  without  consideration,  the  common  property 
of  himself  and  wife,  in  anticipation  of  a  dsroroe  suit,  ariv! 
with  the  intent  to  defraud  or  deprive  his  wife  of  her  intnesi 
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therem  or  to  defeat  the  judgment  of  the  Court  awarding 
more  than  half  of  the  common  property  to  the  wife^  the 
assertion  of  coimsel  that  it  is  good  as  to  one  half,  is  not  cor- 
rect The  conveyance  being  without  consideration,  the 
equitable  title  was  in  the  husband  still,  and  the  Ck>urt  could 
control  it  in  making  its  award.  The  fee  remains  in  the 
husband.  The  naked  legal  title  goes  to  the  grantee  in  the 
deed.  His  interest  is  nihil.  What  he  never  had  he  can't 
be  deprived  of.     {f rakes  v.  Brown,  11  Blackford,  295.) 

By  the  Courts  Waliaob,  J. : 

The  plaintiff  having  brought  an  action  against  her  then 
husband,  one  George  Brown,  obtained  a  decree  of  divorce 
from  him  upon  the  groimd  of  extreme  cruelty.  He  seems 
content  with  the  decree,  and  does  not  appeal.  The  action, 
however,  was  not  limited  to  the  matter  of  divorce  merely; 
it  involved  the  allied  common  property  of  the  spouses, 
claimed  to  be  of  the  value  of  fifty  thousand  dollars,  consist- 
ing, in  part,  of  several  lots  in  San  Francisco;  and  the  com- 
plaint averred  that  this  property  was  nominally  held  by 
Benjamin  X.  Brown,  a  brother  of  George  Brown  (who  was, 
therefore,  made  a  defendant,  and  is  the  sole  appellant  here), 
m  trust  for  George,  who  is  alleged  to  be  the  true  owner,  etc. 

A  jury  trial  was  first  had,  as  between  the  plaintiff  and 
the  defendant,  George;  and  the  verdict  was  that  the  latter 
was  guilty  of  the  extreme  cruelty  charged  in  the  complaint. 

The  case  was  then  referred  to  a  Commissioner,  to  take 
and  report  to  the  Court  the  testimony  concerning  the  alleged 
common  property.  Upon  the  coming  in  of  the  report,  the 
Court  adjudged  that  three  several  lots  in  the  City  of  pan 
Francisco,  appearing  in  the  name  of  the  appellant,  Benja- 
min, were,  in  fact,  property  belonging  to  the  community 
about  to  be  dissolved.  It  awarded  the  whole  of  the  prop- 
erty to  the  plaintiff,  and  directed  the  defendant,  Benjamin, 
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to  convey  it  to  her  for  her  own  use  and  benefit.  It  is  this 
portion  only  of  the  decree  which  ifl  brought  in  question  by 
the  appeaL 

The  issue  made  by  the  pleadings^  between  the  plaintiff 
upon  the  one  part  and  the  appellant  upon  the  other,  con- 
cerned the  ownership  of  this  real  property.  The  plaintiff, 
in  the  Court  below,  claimed  that  it  belonged  altogether  to 
the  marital  community,  of  which  she  y^as  a  member;  the 
appellant,  on  the  other  hand,  asserted  that  neither  the  com- 
munity nor  either  of  its  members  had  any  interest  in  it 
whatever,  but  that  it  was  wholly  his  own.  I  do  not  propose, 
therefore,  to  consider  the  argument  now  made  here,  and 
which  suggests,  for  the  first  time,  that,  after  all,  the  com- 
munity may  have  owned  one  undivided  half  and  the  appel- 
lant the  other  undivided  half  of  the  premises  in  controversy. 
The  pleadings  exclude  that  question,  and  the  testimony  can- 
not, of  course,  be  considered  as  going  beyond  or  without  the 
issues  presented  by  the  pleadings.  This  would  be  so,  even 
if  a  motion  for  a  new  trial  had  been  denied;  but  no  motion 
for  a  new  trial  was  made  in  the  Court  below.  The  appeal 
is  brought  only  upon  the  judgment  roll,  to  which  is  annexed 
a  statement  on  appeal,  which,  in  upwards  of  two  hundred 
folios,  presents  in  extenso  the  evidence  taken  before  the  ref- 
eree, by  question  and  answer,  but  not  a  angle  exception  or 
even  an  objection  appears.  The  point  now  made  upon  the 
record  is  that  there  was  no  evidence  tending  to  support  the 
findings  and  decree  of  the  Court  below.  It  is  concedes  by 
the  counsel  for  the  appellant  that  this  Court  cannot  review 
the  evidence  except  a  motion  for  a  new  trial  be  first  made 
in  the  Court  below;  yet  it  is  claimed  that  a  statement  on 
appeal  may  be  nwide  for  the  purpose  of  showing  that,  not- 
withstanding the  plaintiff's  allegations  were  fully  denied  by 
the  answer,  there  was  no  evidence  whaiever  adduced  in  sup- 
port of  the  complaint,  and  therefore  it  was  error,  in  point  of 
law,  to  have  rendered  judgment  for  her.    It  is  likened,  in 
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aii^ament,  to  a  case  in  which  A.  sues  B.  in  an  action  of  \i 

assumpsit;  the  latter  answers,  traversing  every  allegation  of 
the  complaint.  In  this  condition  of  the  pleadings  a  trial  is 
had^  in  which  the  plaintiff  offers  no  evidence  whatever  to' 
anstain  the  allegations  of  his  complaint,  but,  nevertheless, 
recovers  judgment  It  is  said  that  in  such  a  case  a  motion 
for  a  new  trial  is  not  necessary,  but  that  a  statement  may 
properly  be  made  and  annexed  to  the  judgment  roll,  by  . 
which  this  obvious  error  may  be  made  to  appear.  This 
may  be  so,  but  it  is  not  necessary  now  to  determine  the 
supposed  case.  In  the  case  actually  here  there  are  more 
than  sixty  closely  printed  pages  of  evidence,  given  on  the 
hearing  below,  and  considered  by  the  Court  without  objec- 
tion. I  have  looked  into  it  somewhat,  enough  to  see  that  it 
is  not  true  that  "  no  evidence  whatever  was  adduced  in  sup- 
port of  the  complaint."  The  ultimate  fact  sought  to  be 
established  by  the  plaintiff,  and  which  she  did  succeed  in 
proving  to  the  satisfaction  of  the  Court  below,  was,  that  the 
appellant  was  a  mere  stakeholder  for  his  brother  George. 
The  fact  that  these  two  are  brothers;  that  Greorge  lived  in 
this  State,  and  held  a  letter  of  attorney  from  the  appellant,  • 
who  lived  in  one  of  the  Atlantic  States;  that  under  this 
power  of  attorney  Gheorge  managed  the  property  here  as  he 
pleased;  that  the  appellant  seemed  to  take  little  or  no 
interest  in  how  it  was  managed;  that,  though  a  man  of 
small  means  at  his  own  home,  he  paid  little  or  no  personal 
attention  to  this  comparatively  valuable  estate;  that  he  was 
not  even  present  at  the  trial  in  which  his  alleged  title  was 
involved;  these,  and  a  variety  of  other  cognate  facts  that 
might  be  pointed  out  in  the  record,  though  each  of  itself 
not  sufficient  to  prove  that  George  was  the  true  owner  and 
the  appellant  only  his  trustee,  yet,  when  taken  t<^ther, 
show  that  there  was  some  evidence  tending  to  support  the 
eondusion  armed  at  by  the  Court  below. 

Judgment  affirmed. 
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[No.  2,468.] 

EDWIN  TOMUNSON  v.  ALONZO  MONROR 

▲icBionoDB  Complaint. —  A  complaint  is  ambiguous,  nnlntelltglbls^  and 
uncertain,  which  ayera  that  the  plaintiff  deliverecl  a  horse  to  tho  de- 
defendant  of  the  value  of  three  hundred  dollars,  on  an  agreement  that 
the  latter  would  sell  him  and  account  for  the  proceeds;  and  that  the 
defendant  accepted  the  horse  at  the  price  of  three  hundred  dollaca,  and 
promised  to  sell  him  at  that  price  and  account  fOr  the  proceeds^  and  tkat 
the  defendant  sold  the  horse  without  stating  at  what  price. 

Idem. —  Such  a  complaint  is  founded  on  contract  and  not  upon  tort 

Pboof  of  Allegation  whum  Dinied. —  If  the  answer  denies  the  eontract 
as  alleged  in  the  complaint,  the  plaintiff  moat  prove  it  substantially  as 
alleged. 

Vabiancb  between  Allbqation  and  Pboof. —  A  material  variance  between 
the  contract  as  alleged  and  proved,  is  a  ground  of  nonsalt,  unless  the 
plaintiff  obtains  leave  to  amend  his  complaint,  so  as  to  mako  it  eooform 
to  the  proofs. 

lOBM. —  If  the  complaint  alleges  that  the  defendant  accepted  a  horse  aiK>n 
an  agreement  to  sell  him  for  a  price  not  less  than  three  hundred  dollars, 
testimony  that  the  horse  was  left  with  the  defendant  with  authority  to 
sell  him  at  not  less  than  .three  hundred  dollars  is  no  proof  that  the  de- 
fendant bound  himself  to  sell  at  not  less  than  three  hundred  dollars, 
and  there  is  a  variance. 

Idem. —  If  the  complaint  avers  that  the  defendant  accepted  a  horse  with 
an  agreement  to  sell  him  and  account  for  the  proceeds,  proof  that  the 
price  of  sale  was  limited  to  three  hundred  dollars  Is  also  a  variance. 

Appeal  from  the  District  Court  of  the  Eighth  Judicial 
District,  County  of  Humboldt. 

The  complaint  averred  that  the  horse  was  delivered  to  the 
defendant  at  Eureka,  Humboldt  County,  California,  and  that 
the  defendant  proceeded  to  the  City  of  Austin,  State  of 
ITevada,  and  there  sold  the  horse. 

The  proofs  of  the  plaintiff  showed  that  the  horse  was  left 
at  a  livery  stable  in  Eureka,  Humboldt  County,  in  which 
Fenton  Tomlinson,  a  brother  of  the  plaintiff,  owned,  in  part- 
nership with  the  defendant. 

When  the  plaintiff  rested,  the  defendant's  attorney  moved 
for  a  nonsuit,  because  Fenton  Tomlinson  was  jointly  liable 
with  the  defendant. 
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The  Court  granted  a  nonsuit,  and  the  plaintiff  appealed. 

L.  M.  Buck  J  and  A.  G.  Stafford,  for  Appellant,  argued 
that  the  action  was  for  a  tort,  and  that,  in  actions  for  a 
wrong,  all  the  parties  might  be  sued  jointly,  or  either  might 
he  sued  severally,  and  that  as  the  defendant  Monroe  had  not 
in  his  answer  pleaded  the  nonjoinder  of  Fenton  Tomlinson, 
the  question  could  not  be  raised  on  motion  for  a  nonsuit 

H.  W.  Havens,  and  Elisha  Cook,  for  Respondent,  argued, 
that  as  the  complaint  alleged  that  the  defendant  sold  the 
horse  in  pursuance  of  an  agreement,  the  action  did  not  sound 
in  tort;  that  the  proof  did  not  sustain  the  allegations  of  the 
complaint,  and  that  the  nonsuit  was  properly  granted  —  it 
mattered  not  what  reason  the  Court  assigned  for  granting  it. 

By  the  Court,  Cbookbtt,  J. : 

li  the  complaint  in  this  action  had  been  demurred  to 
as  ambiguous,  unintelligible,  and  uncertain,  the  demurrer 
ou^t  to  have  been  sustained.  It  sets  out  with  an  aver- 
ment that  the  horse  in  contest  was  of  the  value  of  three 
hundred  dollars,  and  that  the  plaintiff  delivered  him  to  the 
defendant  on  an  agreement  that  the  latter  would  sell  him 
and  account  to  the  plaintiff  for  the  proceeds;  and  it  avers 
that  the  defendant  sold  the  horse  in  Nevada,  but  does  not 
state  at  what  price.  It  then  alleges  that  the  defendant 
accepted  the  horse  at  the  agreed  price  of  three  hundred 
dollars,  and  promised  to  sell  him  at  that  price,  and  to 
account  therefor  to  the  plaintiff;  and  avers  that  he  has 
failed  to  account  for  that  sum,  for  which  it  prays  judgment. 
Taking  all  these  averments  together,  the  only  rational  con- 
struction that  can  be  given  to  the  complaint  is  that  it  was 
intended  to  aver  that  the  plaintiff  delivered  the  horse  to 
the  defendant  for  sale  at  a  price  to  be  not  less  than  three 
hundred  dollars,  and  that  the  defendant  has  sold  the  horse 
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and  failed  to  account  for  the  proceeds.  But  whatever  the 
complaint  may  mean,  it  is  clear  that  it  is  founded  upon  con- 
tract and  not  upon  tort.  The  answer  explicitly  denies  the 
contract;  and  it  was  incumbent  on  the  plaintiff  to  prove 
it  substantially  as  alleged.  A  material  variance  between 
the  contract  as  alleged  and  proved  would  be  a  ground  of 
nonsuit,  unless  the  plaintiff  obtained  leave  to  amend  his 
complaint  so  as  to  make  it  conform  to  the  proofs.  In  this 
case  there  wAs  a  fatal  variance  between  the  contract  alleged 
and  the  one  proved,  and  the  plaintiff  failed  to  .ask  leave  to 
amend  his  complaint  The  proof  does  not  show  or  tend  to 
show  that  the  defendant  accepted  the  horse  upon  an  agree- 
ment to  sell  him  for  a  price  not  less  than  three  hundred 
dollars.  On  the  contrary,  the  testimony  of  the  plaintiff 
himself  was  that  the  horse  was  left  with  the  defendant  with 
authority  to  sell  him  at  not  less  than  three  hundred  dollars, 
and  there  is  no  proof  whatever  that  the  defendant  bound 
himself,  as  averred  in  the  complaint,  to  sell  him  for  that 
price.  On  the  other  hand,  if  the  complaint  be  construed  as 
setting  out  a  contract  to  the  effect  that  the  defendant  was 
to  sell  the  horse  and  account  to  the  plaintiff  for  the  pro- 
ceeds, there  was  still  a  fatal  variance  between  the  complaint 
and  the  contract  as-  proved,  inasmuch  as  the  plaintiff  testi- 
fies that  the  price  was  limited  at  three  hundred  dollars,  which 
was  a  material  element  in  the  contract,  an^  was  not  averred 
in  the  complaint.  In  any  view,  therefore,  which  I  have  been 
able  to  take  of  the  complaint,  the  proof  did  not  sustain  it> 
and  the  nonsuit  was  properly  granted* 
Judgment  affirmed. 

Mr,  Justice  Spba^gue  did  not  express  an  opinion. 
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CHARLES  SMITH  v.  ROBERT  GUSHING  bt  ai,. 

FlKDiiiGs  OF  Facts. —  Where  there  are  findinss  of  facts  the  presamptlon 
Is  that  the  Court  has  found  all  the  faqta  In  issue  in  favor  of  the  party 
In  whose  favor  the  judgment  is  rendered,  unless  the  contrary  appears 
from  the  findings  themselves. 

FxKDiNGS  OF  Facts  and  Judomxnt. —  Whether  there  are  findings  of  fact 
'  or  not,  and  if  there  are  findings,  whether  they  cover  all  the  issaes  or 
not,  the  appellate  Court  will  not  disturb  the  judgment,  unless  the  appel- 
lant can  show  that  the  fticts  found,  or  some  of  them,  are  Inconsistent 
with  the  judgment. 

ASAXDo^iUBNT  or  TOWN  .  LOSS. —  The  fact  that  one  who  purchases  town 
lots  at  auction,  which  were  in  the  possession  of  his  grantor,  does  nov 
Inclose,  cultivate,  or  Improve  them,  or  put  them  to  any  actual  use,  does 
not  show  an  abandonment  of  theuL 

Abakdoxmsnt. —  To  constltate  an  abandonment  the  premises  must  be  left 
vacant  without  the  intention  of  reclaiming  the  possession,  and  open  for 
the  occupation  of  any  one  who'  may  choose  to  enter. 

Appbai*  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisca 

In  1861  Alfred  Green  inclosed  a  tract  of  land  containing 
one  hundred  and  sixty  acres  in  the  City  and  County  of  San 
Francisco,  and  resided  on  it  until  1853,  when  he  sold  it  to  D. 
C,  Broderick,  who  kept  the  same  inclosed  with  a  fence,  and 
cultivated  it  until  1859,  when  he  died;  and  his  executors 
continued  to  use  and  cultivate  it  until  1861,  when  they 
divided  it  into  lots  and  blocks  and  sold  the  same  at  public 
auction.  At  the  sale  Charles  Alpers  bought  two  of  the  lots, 
and  received  a  deed,  and  afterwards,  in  .1867,  sold  it  to  the 
plaintiff.  After  the  sale  at  auction  the  exterior  fences  were 
not  kept  up,  and  streets  were  opened  through  the  land,  and 
many  lots  were  built  on  and  used  as  homesteads.  Neither 
the  plaintiff  nor  his  grantor  inclosed  or  used  the  lots  in  con- 
troversy. October  2d,  1867,  the  defendants  entered  into 
possession  of  said  lots  and  inclosed  the  same.    On  the  four- 
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teenth  daj  of  November  following  this  action  was  oom- 
mencecL  The  plaintiff  recovered  judgment  in  the  Court 
below. 

The  other  facts  are  stated  in  the  opinion. 

Barstow,  Stetson  dc  Houghton,  and  TF.  H.  Patterson,  for 

Appellants. 

The  language,  ''  except  to  hold  the  same  as  town  or  oitj 
lots/'  and  the  facts  which  he  states  in  the  same  finding, 
rebut  the  presumption  of  intention,  for  they  show  an  entire 
absence  of  any  act  throughout  the  period  of  six  years,  on 
the  part  of  Alpers,  until  he  made  a  conveyance  to  the  plain- 
tiff, two  months  before  this  action  was  brought  He  was 
not  at  liberty  to  take  six  years  to  decide  whether  at  the  end 
of  that  time  it  would  be  to  his  advantage  to  assert  a  right 
to  the  property,  and  especially  so  with  respect  to  property 
of  this  description.  And  the  mere  act  of  executing  a  con* 
veyance  at  the  end  of  that  period  is  no  evidence  of  previous 
intention.  {Willson  v.  Cleaveland,  30  CaL  192;  Davis  v. 
Perty,  30  Gal.  630 ;  Davis  v.  Butler,  6  Gal.  510 ;  Oluckauf  v. 
Beed,  22  CaL  468 ;  Davis  v.  Gale,  32  Gal.  26 ;  Kean  v.  Cam- 
van,  21  Gal.  291 ;  Bequette  v.  Caulfield,  4  Gal.  278.) 

Wilson  &  Crittenden,  for  Eespondents. 

The  correctness  of  the  judgment  is  to  be  tested  by  the 
facts  applicable  to  the  issues,  and  not  merely  by  the  facts  set 
forth  in  the  findings ;  and  the  Court  will  presume  that  every 
fact  admissible  under  the  issues  was  not  only  proved,  but 
actually  found  in  favor  of  the  prevailing  party. 

By  the  Court,  Rhodes,  0.  J. : 

This  is  an  action  of  ejectment.  The  defendant  appeals 
from  the  judgment,  and  the  cause  comes  before  us  on  the 
judgment  roll.  -The  Court  found  for  the  plaintiff,  and  ordered 
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judgment  accordingly.  No  objection  was  taken  to  the  find- 
ings that,  in  any  respect  or  npon  any  issue,  they  were  defect- 
ive. The  prestunption  therefore  is,  as  has  repeatedly  been 
annonnced  (see  Henry  v.  Everts,  30  Cal.  425 ;  James  v.  Wil- 
liams, 81  Cal.  211 ;  Sears  v.  Dixon,  33  Cal.  326;  Emmal  v. 
Webh,  36  Cal.  197),  that  the  Court  found  all  the  facts  in  is- 
sue for  the  plaintiff, '  unless  the  contrary  appears  from  the 
findings  themselves. 

When  the  complaint  states  facts  sufficient  to  entitle  the 
plaintiff  to  a  recovery,  and  the  Court  orders  judgment  for 
the  plaintiff,  whether  any  fijidings  are  filed  or  not,  and  if 
filed,  whether  or  not  they  cover  all  the  issues  tendered  in 
the  action^  the  defendant  cannot  maintain  the  position  that 
the  facts,  as  found,  do  not  sustain  the  judgment,  unless  he 
can  show  that  such  facts,  or  some  of  them,  are  opposed  to, 
or  inconsistent  with,  the  judgment.  This  brings  up  the  only 
question  which  is  necessary  -to  be  considered  on  this  appeal. 

The  defendants  contend,  that  the  findings  show  an  aban- 
donment of  the  premises,  by  the  plaintiff,  and  reliance  is 
placed  upon  the  eighth  finding,  which  is  as  follows :  ^That 
subsequently  to  said  auction  sale,  neither  the  plaintiff,  nor 
his  grantor,  had  inclosed  the  subdivisions  or  lots  described 
in  the  complaint  as  cultivated  or  improved,  or  put  the  same 
to  any  actual  use,  except  to  hold  the  same  as  town  or  city 
lots."  The  Court  had  already  found  the  possession  of  the 
plaintiff's  grantor,  beginning  in  1851,  and  extending  to  the 
auction  sale  in  1861,  when  the  plaintiff  purchased.  The 
eighth  finding  does  not  find  the  ultimate  fact  of  abandon- 
ment; nor  does  it  find  all  the  probative  facts,  necessary  to 
constitute  that  ultimate  fact.  The  probative  facts  lliere 
stated,  were  competent  evidienoe  in  support  of  the  issue  of 
abandonment,  but  were  not  sufficient,  of  themselves,  to  sus- 
tain that  issne.  It  is  not  found  among  those  probative  facts, 
that  the  plaintiff  left  the  premises  vacant  without  the  inten- 
tion of  reclaiming  the  possession,  nor  that  he  intended  to 
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leave  the  premises  opeii,  for  the  occupation  of  any  one  who 
might  diooee  to  enter.  The  essential  elements  of  abandon- 
ment have  80  frequently  been  mentioned  by  this  Court,  and 
abandormient  has  so  often  been  defined,  that  it  is  unnecessarv 
at  this  time  to  renew  the  discussion.  There  is  nothing  in 
that  finding,  as  it  now  stands,  which  is  repugnant  to  the 
judgment. 

Judgment  affirmed. 

Mr.  Justice  Spbaoub  did  not  express  an  opinion* 


[No.  2,858.] 

CHARLES  B.  DAVENPORT  v.  J.  W.  TURPIN  et  al. 

Sali  on  FonacLOsnui  ov  HoBTOAaa. —  If  the  mortgagor  conveys  the  legai 
title  to  another  person,  whose  deed  is  recorded  before  the  decree  of 
foreclosure  Is  entered,  and  this  grantee  is  not  made  a  party  to  the  salt 
foreclosing  the  mortgage,  the  pnrchaser  at  the'SherilTs  sale  does  not 
acquire  the  legal  title. 

MoaTOAGBB  or  Land  in  Pobshssion. —  If  the  owner  of  a  mortgage  on  aa 
undivided  Interest  in  land  Is  also  the  owner  of  another  ondlvlded  Inter- 
est in  the  same  tract  of  land,  his  entry  into  possession  of  the  whola 
tract  does  not  constitute  him  a  mortgagee  In  possession. 

Apptcat.  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  Oounty. 

Judgment  was  rendered  for  the  defendant ;  plaintiff  movod 
for  a  new  trial,  the  Court  overruled  the  motion,  and  plain- 
tiff appealed  from  the  judgment  and  the  order  denying  the 
motion  for  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

P.  Dwrdap,  and  Beatty  <S  Denson,  for  Appellant 

Even  if  the  foreclosure  and  sale  were  valid  as  to  John  S. 
Fowler,  it  did  not  affect  the  legal  title  of  the  one  undivided 
half  of  the  property,  which  was  then  vested  in  McCracken : 
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First  —  Because  McCracken  had  Ms  title  before  suit 
brought 

Second  —  That  title  was  duly  recorded  before  the  records 
of  the  District  Court  showed  any  action  pending  in  the  name 
of  Talbot  H.  Green  v,  John  8,  Fowler. 

(See  Carpentier  y.  Williamson,  25  Cal.  164,  and  the  Cali- 
fornia cases  therein  cited;  28  Barb.  90;  6  Abb.  120;  14 
How.  Pr.  32 ;  Bloodworth  v.  Lake,  38  Cal.  255 ;  Skinner  v. 
Buck,  29  CaL  253;  Dviton  v.  Warschauer,  21  Cal.  609;  5 
Cal.  334.) 

It  is  not  shown  that  McCracken  was  on  the  premises,  or 
knew  anything  about  Green's  taking  possession  as  the  mort- 
gagee. 

A.  P.  CatUn,  for  Respondents. 

The  mortgagee,  in  possession  by  oonsent  of  the  mortgagor, 
cannot  be  evicted  until  the  debt  is  paid.  (Waring  y.  Smyth, 
S  Barb.  Ch.  186;  Frische  v.  Kramer,  16  Ohio,  126;  Waison 
V.  Spenee,  20  Wend«  260;  Dviton  y.  Waraehauer^  21  Cal. 
626.) 

By  the  Courts  Waixacb,  J.: 

This  is  an  action  of  ejectmept  in  which  Davenport,  as  the 
grantee  of  one  McCracken,  seeks  to  recover  of  Turpin  and 
others,  who  are  tenants  of  one  Howard,  an  undivided  half 
of  that  lot  in  Sacramento  which  was  owned  in  1849  by  one 
John  S.  Fowler  and  Samuel  Brannan,  and  iip<m  which 
Fowler  then  kept  the  City  Hotel. 

That  Howard,  the  landlord  of  the  defendants,  is  the  owner 
of  one  undivided  half  of  the  premises  is  conceded.  The  con- 
troversy here  concerns  the  other  undivided  half. 

It  appears  that  in  September,  1849,  Brannan  leased  his 
undivided  half  to  Fowler,  to  hold  until  October  1, 1850,  at  a 
monthly  rent  of  upward  of  two  thousand  dollars.  To  secure 
the  payment  of  this  rent  Fowler  gave  Brannan  a  mortgage 
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upon  the  other  undivided  half  of  the  premises.  In  August^ 
1860,  Brannan,  having  previously  sold  to  Green  his  un- 
'  divided  half,  assigned  to  him  the  lease  thereon  and  the  rents 
to  grow  due,  and  also  the  mortgage  upon  the  Fowler  half, 
made  to  secure  the  payment  of  those  rents.  On  the  10th 
of  September,  1850,  Fowler  conveyed  his  undivided  half  of 
the  premises  to  one  McCracken,  under  whom  the  plaintiff 
claims  title.  This  conveyance  was  recorded  on  the  fifth  of 
the  following  December. 

In  October,  1850,  an  action  was  instituted  on  behalf  of 
Green  (but  in  the  name  of  Brannan,  and  for  the  use  of 
Green)  to  foreclose  this  mortgage,  because  of  the  non-payment 
of  rent  due  by  Fowler ;  but  no  notice  of  the  pendency  of  the 
action  was  filed.  In  January,  1851,  the  complaint  in  the 
action  of  foreclosure  was,  by  leave  of  Court,  amended  by 
striking  out  the  name  of  Brannan  as  a  plaintiff,  leaving  the 
action  to  proceed  in  the  name  of  Green  as  plaintiff.  Fowler 
was  the  sole  defendant,  and  a  decree  having  passed  against 
him  in  the  usual  form.  Green  purchased  at  the  sale ;  and  hav- 
ing received  a  sheriff's  deed,  he  ^^  took  possession  of  the  whole 
of  the  said  demanded  premises  without  any  opposition  from 
the  said  McCracken,  or  those  in  possession  "  (as  found  by  the 
Court  below).  Green  subsequently  conveyed  to  Howard,  the 
landlord  of  the  defendants. 

Upon  this  statement  of  facts  it  is  dear  that  the  legal  title 
to  the  Fowler  half  of  the  premises  did  not  pass  to  Green  by 
the  Sheriff's  deed.  At  the  time  that  the  action  was  insti- 
tuted against  Fowler  he  had  already  conveyed  that  title  to 
McCracken,  who  was  not  made  a  party  defendant,  and  whose 
deed  had  been  delivered  and  was  of  record  before  the  decree 
of  foreclosure  was  entered  against  Fowler.  It  results  that 
the  legal  title  to  this  half  is  in  the  plaintiff,  Davenport. 
This  was  the  conclusion  reached  by  the  Court  below  on  the 
trial  of  the  cause.  Judgment,  however,  was  rendered  for 
the  defendants  below,  becauae  ^^  Green  took  poasessioa  of 
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EMELINE  R  EVANS  t;.  ALVARO  EVANa 

EnvBirca  nr  Ditobcb  Casbs. —  In  an  action  to  obtain  a  dlyoree,  the 
oonfcMloDS  or  admissions  of  the  defendant  can  he  given  la  evidence. 

Imu. —  The  elf^lith  section  of  the  Act  of  1851,  concerning  divorces,  does 
not  prohibit  evidence  of  such  admissions  from  being  received  in  evi- 
dence. It  only  prohibits  a  divorce  from  being  granted  on  admissions 
of  the  defendant  without  any  other  proofs. 

Pboop  or  Adulteby. —  The  act  of  adultery,  like  any  other  flietr  auy  be 
eatabUshed  by  elicumstantlal  prooL 
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the  whole  of  the  demanded  premises  without  any  opposition  ^ 

from  the  said  McCracken  or  those  in  possession,"  tie  Court 
being  of  opinion  that  this  fact  constituted  Green  and  those 
claiming  under  him  "  mortgagees  in  possession,"  who  cannot 
be  evicted  without  payment  of  the  mortgage  debt  being  first 
made  to  theoL  When  Green  took  possession  he  was,  irre- 
spective of  his  purchase  at  Sheriff's  sale,  a  tenant  in  common 
of  the  premises,  and  as  such  had  a  right  to  enter  upon  them. 
McCracken,  his  co-tenant,  therefore,  could  not  have  lawfully 
prevented  his  entry  thereon,  even  if  he  had  desired  to  do  so. 
The  mere  fact  of  his  acquiescence  in  the  entry  of  Green,  who 
owned  one  undivided  half  of  the  premises,  is  not,  therefore,  at 
all  inconsistent  with  his  own  claim  of  title  to  the  other  undi- 
vided half.  Besides,  it  is  not  found,  in  this  connection,  that 
McCracken  was  in  possession  when  Green  entered,  or  that  the 
latter  turned  him  out  of  possession,  or  that  McCracken  even 
had  knowledge  that  Green  had  entered  at  all.  The  facts 
found  by  the  Court  in  this  respect  go  but  a  little  way  toward 
constituting  the  defendants,  or  those  under  whom  they  hold, 
"  mortgagees  in  possession." 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded. 

Kr.  Justice  Spbaous  did  not  express  an  opinion.  * 
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BMTnnio    Bousa    of    Pbostitutiok. —  The    fact    tiiat    a    married    man  ^.J 

enters  a  house  of  prostitution  In  the  eyenlng  and  remains  all  night  :,. 

raises  a  strong  presumption  of  adulterous  intercourse,  and  casts  the 
burden  oo  the  party  who  does  so  of  showing  that  he  Is  innocent.  '^ 

.J 

Hf  CROCKBTTT,  J.,  TBMPLB,  J.,  ooncurring:  .-; 

CoBBOBOBATiNO   BvzDSNCB  IN  DiYOBCB   SuiT. —  If  the  wife«   When   plaintiff  ^ 

in  an  action  for  a  divorce,  testifies  that  she  detected  her  husband  in 
the  act  of  adulterous  Intercourse,  her  testimony  Is  sufficiently  corrobo-  ^ 

rated,  under  the  second  section  of  the  Act  concerning  divorces,  if  it  '^^ 

appears  that  the  other  party  to  such  adulterous  intercourse  was  of  a  >s 

doubtful  character  for  chastity,  and  that  the  husband  was  in  the  habit 
of  associating  with  women  of  bad  character,  and  that  this  woman  had 
been  the  only  female  inmate  of  his  house  for  a  long  time.  i  ( 

i 

Appeai.  from  the  District  Court  of  the  Seoond  Judicial    '  *.^ 

District,  Lassen  Counly. 

The  facts  are  stated  in  the  opinion.  .rj 

•  •■] 
H.  L.  Gear,  and  E.  V.  Spencer,  for  AppeHant  .'  -^ 

A  married  man  going  to  a  brothel,  knowing  it  to  be  a  ;^ 

house  of  that  description,  raises  a  suspicion  of  adultery  neces- 
sary to  be  rebutted  by  the  very  best  evidence.  ( Shelf ord  on 
Marriage  and  Divorce,  410;  Astley  v.  Astley,  1  Hagg.  Ecc 
R.  720 ;  V(m  Epps  v.  V<m  Epps,  6  Barb.  822.) 

''  It  is  a  fundamental  rule,"  says  Lord  Stowell,  in  the  great 
leading  case  of  Loveden  v.  Loveden,  upon  the  subject  of  evi-  ^^^ 

dence  of  adultery,  ^^that  it  is  not  necessary  to  prove  the 
direct  fact  of  adultery;  because,  if  it  were  otherwise,  there 
is  not  one  case  in  a  hundred  in  which  that  proof  would  be 
attainable.  In  every  case,  almost,  the  fact  is  inferred  from 
circumstances  that  lead  to  it  by  fair  inference  as  a  necessary 
conclusion;  and,  unless  this  were  so  held,  no  proteetion 
whatever  could  be  given  to  marital  rights.     *    *    *    The  ^ 

only  general  rule  that  can  be  laid  down  upon  the  subject 
is,  that  the  circumstances  must  be  such  as  would  lead  the  ^^' 

guarded  discretion  of  a  reasonable  and  just  man  to  the  con-  ' 

elusion.    *    •    •    The  facts  are  not  of  a  tedmieal  nature; 
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they  are  facts  determinable  upon  common  groonds  of  reason. 
Upon  such  subjects  the  rational  and  tbe  legal  interpretation 
must  be  the  sama  (Loveden  v.  Laveden,  4  Eng.  Ecc  B. 
461 ;  Paynter  on  Marriage  and  Divoroe,  187,  et  seq. ;  Jeter 
V.  Jeter,  36  Ala.  891 ;  State  v.  Poteet,  8  Iredell,  S8 ;  Doff  v. 
Day,  3  Green  CL  444.) 

By  definition,  ^^  to  corroborate  "  is  simply  ^  to  strengthen," 
^to  confirm;"  and  any  evidence,  circumstantial  or  direct, 
which  tends  to  strengthen  or  confirm  the  evidence  of  a  wit- 
ness, in  respect  to  any  material  element  in  his  or  her  testi- 
mony, is  corroborative  thereof;  and  where,  frcwi  all  the 
endence  taken  together,  theie  is  no  good  reason  to  doubt 
the  veracity  of  the  ^tness,  or  the  truth  of  his  or  her  narra- 
tive, and  such  narrative  is  rendered  probable  and  credible  in 
view  of  other  testimony,  the  ends  of  justice  can  require 
nothing  further. 

^The  presumption  that  the  criminal  act  had  been  com- 
mitted," says  the  Supreme  Court  of  Alabama,  ^^  would  be 
strengthened  by  proof  that  the  general  reputation  of  the 
female  was  that  of  a  woman  who  was  not  disinclined  to 
yield  to  the  temptations  and  improve  the  opportunities 
established  by  such  evidenca"  {Blockman  ^.  The  State,  36 
Ala.  296.) 


/•  Laniberl,  for  Bespondent 

The  admission  or  confession  of  a  party,  in  eases  lilce  the 
one  at  bar,  must  be  attended  with  certain  requisites  to 
render  it  legally  admissible.  Such  confession  or  admission 
must  be  **  full,  confidential,  relevant,  free  from,  suspicion  of 
collusion,  and  corroborated  by  cireomstances."  (Matchin  v. 
Matckin,  6  Barb.  38S.)  Again,  such  admissions  require: 
FiiBt,  Qikdoohted  proof  that  they  were  made;  second,  that 
tfie  CKpresBioiia  wen  olear  and  distinct;  and  third,  that  the 


^ 
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admissions  were  sincere.  (Bishop,  Marriage  and  Divorce, 
Vol.  2,  note  under  Sec.  242,  and  authorities  there  cited.) 

"With  respect  to  going  to  houses  of  ill-fame,  the  mere 
going  there,  unconnected  with  other  circumstances,  does  not 
necessarily  create  an  inference  of  guilt**  (1  Adams,  411, 
et  seq.    Appeal  to  the  Court  of  Arches,  1  Adams,  68,  note.) 

We  submit  that  the  cases  cited  by  appellant  are  in  strict 
accord  with  this  principle,  and  the  expression  used  by  Lord 
Stowell  in  Loveden  v.  Loveden,  4  Eng.  Ecc.  R.  472,  quoted 
by  appellant's  counsel,  was  used  in  connection  with  the  facts 
€md  circwmstances  of  that  case,  and  those  facts  and  circum- 
stances were  such  as  to  lead  the  mind  to  the  irresistible  con- 
clusion of  guilt  on  the  part  of  the  defendant.  So,  too,  in 
Astley  V.  Astley,  1  Hagg.  Ebc.  720,  and  in  Ycm  Epps  v.  Van 
Epp8,  6  Barb.  322.  In  the  former  of  these  cases  the  cir- 
cumstances were  oonclusive  of  adultery  with  a  prostitute, 
and  the  particeps  crimims  was  a  prostituta 

"  There  must  be  something  more  than  opportunity.  There 
must  be  some  overt  act,  or  some  circumstances  to  show  that 
he  was  disposed  to  avail  himself  of  the  opportunity  to  com- 
mit adultery." 


By  the  Court,  Orockbtt,  J.! 

This  is  an  action  by  the  wife  for  a  divorce,  on  the  ground 
of  adultery,  alleged  to  have  been  committed  by  the  hus- 
band ;  and  the  judgment  having  been  for  the  defendant,  the 
plaintiff  has  appealed,  assigning  as  error:  First,  the  exclu- 
sion by  the  Court  of  certain  declarations  and  admissions  of 
the  defendant,  offered  to  be  proved  by  the  plaintiff  (»  the 
trial ;  and  second,  that  die  judgment  is  not  supported  by  the 
evidence. 

T'lie  evidence  which  was  excluded  was  of  admissions  of  the 
defendant,  that  he  had  had  adulterous  intercoarse  with  pros- 
titutea.    The  eighth  section  of  the  Act  of  1861,  concerning 
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divorces,  which  provides  that  a  divorce  shall  not  be  granted 
on  the. confession  or  admission  of  the  defendant,  was  in- 
tended to  prevent  collusive  divorces,  and  requires  other 
proof  of  the  facts  allied,  but  does  not  prohibit  such  admis- 
sions from  being  given  in  evidence  in  connection  with  other 
proofs.  Standing  alone,  and  unsupported  by  other  evidence, 
they  would  not  be  sufficient  to  authorize  the  divorce. 
Nevertheless,  they  are  competent  evidence,  and  are  to  be 
weighed  in  connection  with  the  other  proofs.  This  was  the 
construction  given  to  the  statute  in  Baker  v.  Baker,  18  Cal. 
87,  and  is,'  doubtless,  the  correct  one.  The  Court,  therefore, 
erred  in  ezeluding  the  evidence. 

On  the  proofs  in  this  cause  I  am  at  a  loss  to  comprehend 
OD  what  theory  the  Court  oould  have  arrived  at  the  conclu- 
sion that  the  charge  of  adultery  was  not  proven.  It  was 
ahown  by  the  testimony  of  a  witness,  who  was  neither  con- 
tradicted nor  impeached,  that  on  one  occasion  the  defendant 
entered  a  house  of  prostitution  in  Marysville,  and  was  seen 
to  emerge  from  it  on  the  following  morning.  No  explanation 
whatever  was  given  or  attempted  by  the  defendant  of  the 
purpose  of  his  visit  to  this  house;  and  in  the  absence  of  all 
proof  to  the  contrary,  the  natural  and  reasonable  presump- 
tion is  that  he  went  there  for  the  purpose  indicated  by  the 
daracter  of  the  house.  If  the  object  of  his  visit  and  his 
conduct  whilst  there  were  innocent,  the  onus  probandi  was 
on  him  to  show  it  The  mere  fact  that  a  married  man 
enterB  a  house  of  prostitution  in  the  evening  and  remains 
all  night,  raises  so  strcmg  a  presumption  of  adulterous  inter- 
oourse  as  to  require  the  most  satisfactory  evidence  to  rebut 
it  The  act  of  adultery,  like  any  other  fact,  may  be  ettab- 
lished  by  circumstantial  proof;  and  it  would  shock  the 
moral  sense  of  the  community  to  hold  that  such  proof  as 
this,  if  unexplained,  would  not  raise  a  strong  presumption 
of  adulterous   intercoursa     This  was  the  view  of  Lord 
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Stowell^  aD  emiurait  Judge  in  this  da^B  of  casee.     (See 
Loveden  v.  Loveden,  4  Eng.  Ecc.  IL  472.) 

Buty  in  addition  to  this  proof  ,  the  plaintiff,  who  was  exam- 
ined as  a  witness  on  her  own  behalf,  testified  that  on  one 
occasion,  juat  prior  to  her  separation  from  her  husband, 
she  detected  him  in  flagrakle  delictu — in  the  very  act  of 
adulterous  intercourse — with  one  Mary  WalL  There  is  no 
rebutting  testimony  whatever  on  this  point.  The  said 
Mary  Wall,  though  called  as  a  witness  for  the  defense,  was 
not  examined  in  respect  to  the  adulterous  act  testified  to 
by  Mrs.  Evans ;  and  the  defendant  did  not  offer  himself  as 
a  witness  to  contradict  her.  Her  testimony  on  this  point 
stands  wholly  uncontradicted  and  unimpeached.  But  it  is 
said  that  by  the  second  section  of  the  Act  of  March  12th, 
1870  (Stats.  1869-70,  p.  291),  it  is  provided  that  no  divorce 
shall  be  granted  on  the  testimony  of  either  husband  or  wife, 
"unless  corroborated  by  other  evidence ;''  and  it  is  daimed 
that^  in  respect  to  this  particular  transaction,  Mrs.  Evans 
was  not  corroborated  by  other  evidence.  The  statute  does 
not  define  to  what  extent  the  corroboration  must  go.  In 
the  very  nature  of  the  case  it  would  be  impossible  to  lay 
down  any  general*  rule  as  to  the  degree  of  corroboration 
which  will  be  requisite.  Hence  the  statute  only  requires 
that  there  shall  be  some  corroborating  evidence;  and  there 
was  sufficient  evidence  of  that  character  in  this  case  to 
satisfy  the  statute.  The  more  than  doubtful  character  of 
Mary  Wall  for  chastity,  the  fact  that  for  some  years  she  was 
the  sole  female  inmate  of  the  defendant's  house,  and  the 
proclivity  of  the  defendant  to  associate  with  women  of  that 
class,  all  tend  strongly  to  fortify  the  testimony  of  Mrs.  Evans 
in  respect  to  this  particular  transaction.  But  without  attempt- 
ing a  further  analysis  of  the  testimony,  it  will  suffice  to  say, 
on  this  point,  that  if  the  act  of  adultery  was  not  sufficiently 
proved  in  this  case  it  will  be  in  vain  for  injured  wives  to 
appeal  to  the  Courts  for  a  redress  of  t^is  class  of  grievances. 
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Kor  did  the  evidesice  establish  that  these  offenses  of  the 
defendant  had  been  condoned  by  the  plaintiff  after  she  was 
aware  of  their  existence. 
Judgment  leversed^  and  eanse  remanded  for  a  new  trial 

Bhodzs,  C.  J.,  concurring  specially: 

I  concor  in  the  judgment  on  the  grounds  discussed  by 
Ur.  Justice  CmociLEm,  except  in  respect  to  the  corroboration 
of  the  plaintiff. 

Walulcb,  J.,  concurring  specially: 

I  concur  in  the  judgment  on  the  first  ground  discussed; 
upon  the  others  I  express  np  opinion. 


LOUIS  SEIGEL  v.  FRANCIS  F.  EISEIT  and  GEORGE 

EISEN,  DOIKO  BUSINESS  UNDEB  PISM  NAMB  OF  '^  EIS- 

EN  BROTHERS.'' 

RiOLiaKSiCi,  CONTRiBCTTiNO  TO  INJUBT. —  The  fact  that  plaintiff  was  stand- 
ing oo  the  rear  platform  of  a  street  car,  with  hia  hand  on  the  railing, 
when  hia  hand  waa  Injured  by  defendant'!  dray»  aa  it  paaMd  the  rear  of 
the  car,  la  not,  aa  a  matter  of  law,  anch  negligence  aa  eontrlbutea  to 
the  Injnry. 

QuxBTioN  ros  TKii  JuBT. —  The  gaestton  whether  the  colUsion  by  which 
the  injury  waa  caused  could  have  beoi  avoided  by  proper  care,  is  ques- 
tion of  fact  for  the  Jury. 

OoixrsiON  Caubid  bt  Neolioeiccb. —  In  an  action  to  rseorer  damages 
caused  by  defendant's  dray  running  against  a  street  car,  the  fact  that 
the  coUiaion  would  not  have  occurred  except  for  the  slipping  of  the 
wheels  of  the  dray  on  the  iron  track  does  not  conclusiyely  repel  the 
Imputation  of  negligence. 

Atvual  from  the  District  Court  of  the  Twelfth  Judicial 
District^  City  and  Connty  of  San  Francisco, 
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Action  brought  to  reoover  diimageB  for  injniy  to  the  per- 
son of  plaintiff,  alleged  to  have  be^i  caused  by  the  agent 
of  defendants,  while  engaged  in  defendants'  bnsineBB^  by 
carelessly  and  negligently  driyisg  defendants'  dray  against 
the  person  of  the  plaintiff,  who  at  that  time  was  standing 
on  the  platform  of  a  street  car,  as  a  passenger.  Judgment 
was  rendered  for  plaintiff.  Defendants  moved  for  a  new 
trial,  the  Court  denied  the  motion,  and  defendants  appealed 
from  the  judgment  and  from  the  order  of  the  Court  deny- 
ing the  motion  for  a  new  triaL 

The  other  facts  are  stated  in  the  opinion. 

Henry  E.  Highton,  for  Appellants. 

The  complaint  itself,  and  the  evidence  on  the  part  of  the 
respondent,  show  that  the  resj^ondent's  negligence  caused, 
or  at  least  contributed  to  the  injury  complained  of,  and  the 
allegation  of  negligence  upon  the  part  of  the  servant  of 
apppellants  was  not  only  unsustained  by  testimony,  but  was 
completely  disproved  when  the  case  for  respondent  was 
closed.  The  motion  for  a  nonsuit,  therefore,  should  have 
been  granted.  (Kelly  v.  Cunningham,  1  CaL  366,  367 ;  In- 
n%8  V.  The  Steamer  Senator,  1  Cal.  460,  461 ;  Richmond  ▼• 
Sac.  Valley  E.  B.  Co.,  18  CaL  353 ;  Richardson  ▼•  Kier,  34 
CaL  75;  Gray  ▼.  While,  84  CaL  163,  164.) 

James  Nichols,  for  Bespondent. 

The  defendants  are  liable  in  law  for  injuries  sustained  by 
the  n^ligence  of  their  servant  Thus,  if  a  servant,  in  the 
course  o£  his  master's  business,  negligently  drive  his  cart 
againt  the  carriage  of  another  person,  by  which  he  is  in- 
jured in  his  person  or  his  property,  the  master  is  liable. 
A  veiy  slight  degree  of  n^ligenee  is  sufficient  (Cowen'a 
Treatise,  4th  ed.,  1861,  Sees.  383-486.) 
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By  the  Court,  Bhodxs,  0.  J.: 

The  Court  cannot  pronounce,  as  matter  of  law,  that  the 
conduct  of  the  plaintiff,  in  standing  on  the  rear  platform  of 
the  street  car  and  steadying  himself  by  holding  the  rail  of 
the  platform,  was  contributoTy  negligence — that  it  contrib- 
uted proximately  to  the  injury  inflicted  on  his  hand  by  the 
wheel  of  the  defendants'  dray,  which  waa  passing  along  the 
rear  of  the  car. 

The  question  whether  the  defendants'  drayman  could,  by 
proper  care,  have  avoided  the  collision  between  the  dray 
and  car,  is  a  question  of  fact  for  the  jury.  His  testimony 
that  the  collision  would  not  have  occurred,  except  for  the 
slipping  of  the  wheels  of  the  dray  on  the  track,  does  not  con- 
clusively repel  the  imputation  of  negligence^  The  railroad 
track  was  higher  than  liie  street,  and  in  crossing  the  track 
in  the  manner  he  did  the  wheels  of  his  dray  would  almost 
necessarily  slip  on  the  track;  and  if  the  jury  believed  from 
the  evidence,  that  he  knew  or  could  readily  have  seen  the 
condition  of  the  track,  and  that  he  did  not  take  proper  pre- 
caution in  crossing  the  track  with  his  dray,  they  were  justi- 
fied in  finding  the  negligence  imputed  to  him. 

We  see  no  substantial  error  in  the  charge  to  the  jury. 

Judgment  affirmed* 

Mr,  Justice  Spbaoue  did  not  express  an  opinion. 


CNo.  S^8.1 

LEOPOLD  GROSS  t;.  WILLIAM  KIERSKL 


Wabbamtt  ov  Titu  to  Chattels. —  There  is  no  breach  of  ao 

express  warraatj  of  title  to  chattels  sold  nntll  the  vendee's  possession  is 

disturbed  by  ths  true  owner. 

iMruso  Warbaiitt  of  Titlb  to  Ghattbls. —  When  goods  are  In  posses- 

iion  of  the  T«ndor»  who,  dsallng  with  them  as  ow;ner»  sells  and  dsllTere 
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tfaem  to  the  purchaser,  nothing  being  said  as  to  the  title,  the  law  Implies 
that  he  warrants  the  title  to  the  property  sold. 
Limitation  of  Actions. —  The  Statnte  of  Limitations,  npon  -  an  Implied 
warranty  of  title  to  chattels  sold  by  one  In  possession,  does  not  com- 
mence ninnlng  ontU  the  vendee  Is  disturbed  in  his  possession  by  the 
tme  owner. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

W,  L.  DuiUy,  for  the  Appdlaiit,  argued  that  under  the 
fourth  subdivision  of  section  seventeen  of  the  Ad  concern- 
ing limitations,  which  provides  that  actions  shdU  be  com- 
menced within  two  years  ^'  upon  a  contract^  obligataion,  or 
liabilil7  not  founded  upon  an  instrument  of  writing/'  the 
Statute  jDf  Limitations  commenced  to  run  from  the  date  of 
the  sale  and  delivery  of  the  chattel;  and  cited  Chitty  on 
Cent.  10th  Am.  ed.  920,  921 ;  Howard  v.  Yovng,  6  B.  &  C. 
259 ;  Bishop  v.  Little,  8  Me.  371 ;  Angell  on  Limitations,  6th 
ed.  191,  192;  Wilcox  v.  Plumffter'e  Exr.,  4  Pet  U.  S.  172; 
Hilliard  on  Sales,  2d  ed.  295. 

/.  H.  Budd,  and  Barna  McKirme,  for  Respondent 

In  an  action  of  breach  of  warranty,  express  or  implied,  in 
the  sale  of  personal  property,  the  Statute  of  Limitations  be- 
gins to  run  against  the  plaintiff  in  the  action  from  the  time 
of  the  recovery  of  the  property  in  an  action  against  him  by 
the  real  owner.  (Long  v.  Hichvnghottom,  28  Miss.  Heps. 
778,  789;  Case  v.  Hall  and  Van  EUen,  24  Wend.  103; 
Vibbard  and  Abbott  v,  Johnson,  19  John.  77 ;  1  John.  274, 
517;  Ang.  Lims.  123,  Note  1;  id.  115,  116,  117;  2  Kent, 
621,  C32,  ♦478,  11th  Am.  ei) 

By  the  Court,  Walulob,  J.: 

The  defendant,  a  dealer  in  musical  instruments,  sold  and 
delivered  to  the  plaintiff  a  pianoforte,  nothing  being  said 


Jan.  1871.]  Osocfs  v.  Kibbsei.  118 

OpinHm  of  tiM  Oonrt — WftllMe^  7. 

tt  the  time  conoeming  the  title  to  the  ebattei  This  was  in 
February,  1867.  In  August,  1869,  certain  persons,  claiming 
and  ultimately  showing  theis&selyes  to  be  the  owners  of  th^ 
chattel,  commenced  an  action  against  Gross  for  its  recovery. 
The  latter  thereupon  gave  notice  to  his  vendor,  the  defend- 
ant, of  the  bringing  of  the  action.  In  September  following 
judgment  passed  against  Grossl  In  October  the  pianoforte 
was  taken  from  his  possession,  and  in  Noveiiaber,  1869,  he 
brou^t  the  present  action  against  Kierski  for  breach  of  the 
warranty  of  title  to  the  chattel.  The  Court  below  gave 
judgment  for  the  plaintiff^  and  to  reverse  that  judgment  this 
appeal  ia  brought. 

The  vendor  of  goods  and  chattels  in  possession  is  held,  by 
implication  of  law,  to  warrant  the  title.  This  rule  was  rec- 
ognised by  this  Court  in  the  case  of  MiUer  ▼.  Van  Tassel,  24 
CaL  458,  and  may  be  said  to  have  become  firmly  ingrafted 
in  the  jurisprudence  of  this  ccnntry,  whatever  may  be  the 
doubts  at  present  surrounding  it  in  England,  as  indicated  in 
the  recent  cases  of  Morley  v.  Atteriborough,  3  Welsby,  Hurl- 
atone  &  Gordon  Exch.  R.  507,  and  Sims  v.  Marryat,  17  Q.  B. 
290,  where  it  was  said  by  Lord  Campbell,  C.  J.,  that  '^  on 
that  point  the  law  is  not  in  a  satisfactory  state." 

In  the  case  at  bar  liiis  general  rule  is  not  questioned  by 
the  defendant,  but  it  is  claimed  that  the  action  here  was 
not  brought  within  two  years  next  after  the  breach  of  the 
warranty,  and  is  therefore  barred  by  the  Statute  of  Limita- 
tions, which  was  pleaded  below,  and  is  insisted  upon  in  this 
Court;  and  this  presents  the  only  question  to  be  determined. 

The  statute  undoubtedly  commenced  to  run  from  the  ear- 
liest time  at  which  the  plaintiff  nrghc  have  sued.  This 
would,  of  course,  be  that  period  at  which  the  breach  must 
he  considered  to  have  happened.  And  this  is  the  precise 
question  upon  which  the  parties  are  at  issue  here  —  the  de- 
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fradaiit  claiming  that  his  warranty  was  broken  in  February, 
1867,  when  he  sold  and  delivered  the  chattel^  and  the  plain* 
tiff  insisting  that  the  breach,  did  not  occur  until  October, 
1869,  when  the  property  was  taken  by  the  true  owner. 

In  an  action  brou^t  against  the  vendor  of  chattels  upon 
an  express  warranty  of  title,  the  authorities  are  believed  to 
be  uniform  upon  the  point  that  there  is  no  breach  in  con- 
templation of  law  until  the  vendee's  possession  of  the  goods 
is  in  some  way  disturbed,  by  reason  of  the  title  of  the  tru^ 
owner. 

If o  substantial  difference  in  this  respect  is  perceived  be-, 
tween  an  express  warranty  of  title  made  by  a  vendor  upon 
sale  of  chattels  out  of  poesessibn  and  the  warranty  of  title 
implied  by  law  upon  a  sale  of  goods  in  possession.  The  f ac( 
of  the  goods  being  out  of  the  possession  of  the  vendor  may 
well  be  considered  to  put  the  vendee  upon  his  guard,  and  it 
is  his  own  folly  if,  under  such  circumstances,  he  will  not  pro- 
tect himself  by  exacting  aii  .express  agreement  to  warrant 
the  title.  The  doctrine  of  caveat  emptor  would  apply  to  such 
a  case. 

But  when  the  gfods  are  at  the  time  in  the  possession  of 
ihe  vendor,  who  deals  with  them  as  owner,  and  under  such 
circumstances  sells  and  delivers  them  to  the  purchaser,  the 
law  will  imply  against  the  vendor  that  he  warrants  the  title 
to  the  property  sold.  This  implication  is  indulged  for  the 
protection  of  the  purchaser  against  what  would  otherwise 
be  the  fraud  of  the  vendor,  practiced  upon  him  when  he  is 
himself  not  chargeable  with  negligence;  for  it  is  unreason- 
able to  exact  of  the  purchaser  of  goods  that  he  is  in  every 
case  to  institute  an  inquiry  into  the  title  of  his  merchant^ 
upon  pain  of  losing  both  the  goods  and  their  price.  The 
purpose  of  the  law  in  impljring  the  .warranty  is  the  protec- 
tion of  the  purchaser;  it  determines  that  the  vendor  did 
warrant  the  title  to  the  goods,  because  it  considers  that, 
under  the  dreumstanoesy  he  ought  to  have  done  bow     It 
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declares  that  his  eileace  aball  be  taken  to  be  a  warranty  of 
tke  flonndneea  of  hia  title.  The  sale  and  delivery  of  the 
goods  in  possession,  where  nothing  is  said  about  the  title,  is, 
therefore,  precisely  equivalent  to  an  express  warranty  of  title, 
and,  the  facts  being  ascertained,  the  rights  and  liabilities  of 
the  parties  are  exactly  the  same. 

It  is  tme  that  the  Gourt  of  Appeals  of  Kentucky  hold 
that  there  is  a  distinction  between  an  express  warranty  of 
title  to  chattels  and  the  warranty  of  title  implied  by  law. 
The  express  warranty  is  likened  to  a  covenant  to  warrant 
and  defend  the  title,  when  inserted  in  a  deed  of  conveyance 
of  lands,  and  is,  therefore,  said  tp  be  unbroken  until  an  evic- 
tion by  the  true  owner,  under  paramount  title,  has  take4 
place:  The  implied  warranty  is,  however,  compared  to  a 
oov»iant  of  seisin,  which  is  said  to  be  broken,  if  at  all,  at 
the  instant  that  it  is  entered  into.  As  a  consequence,  it  is 
the  settled  role  in  that  State  that  the  Statute  of  LimitaticMis 
upon  breach  of  an  express  warranty  of  title  to  personal 
property  commences  to  run  from  the  time  when  the  vendee 
is  disturbed;  while  in  case  of  implied  warranty  it  is  set  in 
motion  instantly  upon  the  sale  and  delivery  of  the  goods. 
(4  Bibb,  804 ;  3  Marsh.  217 ;  4  B.  Monroe,  201 ;  1  Mete  Ky. 
S.  572.)  For  the  distinction  thus  made  I  think  that  no 
good  reason  can  be  shown.  Its  operation  would,  in  many 
instances,  deprive  the  purchaser  of  the  very  protection  which 
it  is  the  purpose  of  the  implication  to  afford.  "Not  is  it 
dear  that  the  analogy  supposed  to  exist  between  the  cov- 
enant of  seisin  and  the  implied  warranty  of  chattels  can  be 
maintained.  Mr.  Kawle,  in  his  treatise  on  the  covenant  of 
seisin  (Bawle  on  Gov.  3d  ed.  50),  assumes  that  the  implied 
warranty  of  title  to  chattels  is  understood  to  be  '^  a  title  suf- 
ficient to  retain  the  possession  in  the  vendee  of  the  chat- 
tels," and  in  illustration  of  the  distinction  between  seisin 
in  fact  and  seisin  in  law,  as  to  real  property,  he  says :  ''  An 
analogy  may  be  found  in  the  rule  witfi  respect  to  chattels. 
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In  the  sale  of  these  a  warranty  of  title  is  implied  by  the 
civil  and  the  common  law.  *  *  *  Yet  a  snbseqiieait  loss 
of  possession  by  title  paramount  will  be  a  breach  of  this 
warranty,  because  the  vendor  is  nnderstood  to  have  agreed 
lawfully  to  transfer  a  possession  which  can  be  retained,''  etc 
The  doctrine  of  the  Court  of  Appeals  of  Kentucky  is  be- 
lieved to  be  unsupported  either  by  text  writers  upon  the 
law  or  the  adjudications  of  the  Courts  of  other  States  of  the 
Union, 

In  Word  v.  Cainn,  1  Head,  507,  the  Supreme  Court  of 
Tennessee  held  that^  upon  breach  of  the  implied  warranty 
of  title  to  chattels  the  Statute  of  Limitations  commenced  to 
run  upon  the  possession  of  the  chattel  being  lost,  or  upon 
voluntary  offer  by  the  vendee  to  restore  it  to  the  seller. 

Linton  v.  Porter,  31  HI.  107,  was  an  action  upon  a  promis- 
sory note  given  upon  the  purchase  of  a  chattel  with  implied 
warranty  of  title.  The  Supreme  Court  of  Illinois  held  that 
it  was  no  defense  to  say  that  the  vendor  had  no  title  while 
the  possession  of  the  vendee  remained  undisturbed  by  the 
true  owner. 

In  Case  v.  HaU,  24  Wend.  102,  upon  a  state  of  facts  sub- 
stantially similar  to  those  in  Linton  v.  Porter,  the  defense 
was  overruled  on  the  ground  that  where  the  vendee  relies 
upon  the  warranty  of  title,  express  or  implied,  there  must 
be  a  recovery  by  the  real  owner  before  an  action  can  be 
maintained.  (See,  also,  Vibbard  et  al.  v.  Johnson,  19  Johns. 
77 ;  Story  on  Sales,  Sec  208 ;  Parsons  Merc  Law,  2d  ed.  60, 
and  cases  there  cited  in  note;  Hilliard  on  Sales,  3d  ed.  391, 
and  cases  cited  in  note.) 

It  results  from  these  views  that  the  plaintifPs  cause  of 
action  accrued  upon  the  loss  of  the  chattel  in  October,  1869, 
and  the  Statute  of  Limitations  will  not  avail  the  defendant 

Judgment  affirmed. 

Mr.  Justice  Spkaguv  expressed  no  opinion* 
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PHILIP  L.  WEAVER  bt  al.  v.  LUTHER  HAYWARD. 

AifiMTn  voB  AnACHifaNT^ — Tli«  ftffldaTlt  for  an  attaehmmt  nead  w>t 
itate  the  facts  out  of  wbicb  tiM  Indebtednea  at  the  dtfendant  ta  tli.^ 
plaintiff  arose. 

Appsai.  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  Oily  and  Oounty  t)f  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Courk 

Crockett,  Whiting  dc  Naphtaly,  for  Appellant 

An  attachment  is  the  creature  of  the  statute,  and  the  statute 
must  be  construed  as  being  in  derogation  of  the  defendant's 
common  law  right  to  the  enjoyment  of  his  property  un- 
til the  termination  of  the  litigation.  (Roberts  v.  Landecker, 
9  Gal.  265.)  An  insufficient  affidavit  confers  no  jurisdiction 
to  issue  the  writ  (1  Selden,  164.)  The  statute  requires  that 
the  affidavit  should  show : 

First  —  That  the  defendant  is  indebteded  to  the  plaintiff 
upon  a  contract  expressed  or  implied,  ete. 

Second  —  That  the  indebtedness  over  all  legal  aet-ofFs  and 
eounter  claims  should  be  specified. 

Third  —  That  the  sum  for  which  attachment  is  asked  is 
m  actual  and  bona  fide  existing  debt,  etc 

The  affidavit  in  this  case  simply  sets  forth  the  require- 
ments of  the  statute  in  hose  verba,  without  detailing  a  single 
&ct  upon  which  the  mind  of  the  Clerk  could  act  (In  tlie 
Matter  of  Falkner,  4  Hill,  601 ;  6  How*  Pr.  387 ;  6  Hill,  288 ; 
iBarb.  247;7HiU.  1580 

Eambleton  &  Oordon,  for  Respondents. 

Although  the  creditor  is  required  to  set  forth  the  statu- 
tory grounds  in  an  affidavit,  and  file  the  same  with  the 
Okrky  yet  it  can  not  be  for  the  purpose  of  having  them 
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adjudicated  upon  by  him;  for  who  has  or  can  constitute  a 
Clerk  of  the  county  a  Judge,  in  the  legal  acceptation  of  the 
termt  (6  Dana,  324.)  We  say  the  right  of  the  Clerk  to 
refuse  the  writ  exists  only  when  the  creditor  will  not  swear 
to  the  existence  of  all  the  causes  ^lumerated  in  section  one 
hundred  and  twenty-one  of  the  Practice  Act,  why  the  debtor's 
property  should  be  seized  before  he  has  a  hearing  in  Court 
If  he  does  so  swear,  the  Clerk  shall  issue  it  (7  Barb.  661 ; 
8  Jonesy  295;  16  Ohio,  Griswold,  304.) 


By  the  Court,  Bhodes,  0.  J. : 

Appeal  from  an  order  refusing  to  dissolve  an  attachment 
The  ground  of  the  motion  is,  that  the  affidayit  does  not  slate 
the  facts  showing  that  the  defendant  is  indebted  to  the 
plaintiff,  but  merely  states  the  conclusion  that  the  defend- 
ant is  indebted  to  the  plaintiff.  In  other  words,  the  objec- 
tion is  that  the  plaintiff  did  not  restate  his  complaint  in  the 
affidavit,  but  only  stated'  that  the  express  contract  upon  which 
the  defendant  was  indebted  to  him  was  a  promissory  note. 
The  practice,  since  the  adoption  of  the  statute,  has  generally 
been  in  accordance  with  the  form  employed  in  this  case; 
and  we  can  conceive  of  no  useful  purpose  that  would  be 
subserved,  by  setting  out  in  the  affidavit  all  the  facts  in 
respect  to  the  contract^  which  are  necessary  to  be  stated  in 
the  complaint 

Order  affirmed. 

Mr.  Justice  Spbaotte  did  not  express  an  opinion. 
Mr.  Justice  C^tooKwrr,  being  disqualified,  did  not  sit  in 
the  case. 
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Atgnmnt  tat  Appellant 


[No.  2,427.] 

J.  W,  OLABK  ET  AL.  V.  G-  W.  GRTDLEY. 

PixTXBBSHir  ACCOUNTS. — Wliere  the  complaint.  In  an  action  for  the  dJs- 
•olatkm  of  a  partnership  and  a  settlement  of  the  aeeonnts,  arers  a  loss 
In  the  transactions  of  the  flmi,  home  exclnsiTely  by  the  plaintiff,  and 
asks  for  a  Judgment  against  the  defendant  for  his  proportion  of  such 
loss,  the  plaintiff  may  proye  a  loss  resulting  from  his  own  act,  done  In 
Tiolation  of  the  partnership  agreement. 

[. —  In  sneh  case  the  plaintiff  is  entitled  to  a  settlement  of  the  part- 
nership accounts,  on  such  terms  as  may  he  equitable ;  and  the  defendant 
may  show,  as  a  matter  of  defense,  that  he  suffered  loss  by  sueb  Tio- 
lation of  the  contract,  and  may  charge  the  plaintiff  with  tt 

-The  plaintiff  in  sneh  action  need  not  aver  in  his  complaint  that 
the  act  from  whieh  the  loss  resulted  was  in  ylolation  of  the  partnership 
agreement,  in  order  to  let  In  the  testimony  as  to  the  loss. 

JtooMBiT  nr  ACTXOH  TO  DiasoLTB  PaBTNrataHiF. —  If  the  complaint.  In 
an  action  to  dissolve  a  partnership  and  settle  Its  accounts,  avers  a  loes, 
borne  ezdnslTely  by  plaintiff,  and  asks  for  Judgment  for  defendant's 
proportion,  and  the  sfvldence  shows  a  profit  realised  by  plaintiff  In  one 
transaction,  as  well  as  a  loss  borne  by  him  In  another,  the  account 
taken  should  credit  the  defendant  with  his  part  of  the  profit  realised,  as 
well  as  charge  him  with  his  proportion  of  the  loss  aostalned. 

IBBM. —  In  such  case.  If  the  plaintiff  has  settled  with  the  defendant  for 
his  part  of  the  profit  realised.  It  la  Incumbent  on  the  plaintiff  to  show 
that  fact  on  the  trlaL 

Appsax«  from  the  District  Court  of  the  Fourth  Judicial 
DiBtrict^  City  and  County  of  San  Franciaoa 

Hie  facto  are  stated  in  the  opinion. 

TvUy  B.  Wiw,  for  Appellant 

If  the  defendant's  consent  was  necessary  to  enable  t3ie 
plaintiff  to  forward  the  wool  to  suitable  Eaatem  marketo, 
then,  if  forwarded  without  his  consent,  the  transaction  did 
not  bind  him.  It  is  necessary,  then,  to  allege  and  prove 
diat  he  did  consent  to  ship  the  wool  to  Boston.  The  allegata 
and  probata  must  correspond. 

It  also  appeared  upon  the  trial  that  the  plaintiffs  received 
A  large  amount  of  wool,  which  they  sold  in  San  Franciaoo  aft 
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a  profit,  which  they  have  never  accounted  for.  This  suit 
was  for  an  aooount^  and  the  Court^  after  hearing  the  evi« 
dence,  ought  to  have  directed  the  plaintiffs  to  account  for 
sales  in  San  Francisco.  But  instead  of  doing  that,  it  took 
Clark  and  Perkins'  statements  of  the  account  in  the  EasU 
and  ordered  judgment  for  them  for  half  of  the  supposed 
difference. 


Barstow,  SteUon  S  Soughton^tor  Bespondenk 

The  express  consent  of  the  defendant  to  send  the  wool  to 
Boston  was  not  required  by  the  contract — the  only  clause 
bearing  upon  this  question  being  contained  in  folios  six  and 
seven ;  and  the  words  '^  as  may  appear  best  to  both  parties  " 
can  require  no  more,  at  the  n^ost,  than  that  Qridley  should 
be  kept  informed  of  what  was  going  on,  and  thus  have  the 
opportunity  to  object^  if  he  wished,  to  any  contemplated 
disposition  of  the  wooL  Section  sixty  of  the  Practice  Act 
provides  that  it  shall  not  be  necessary  to  plead  the  facts 
showing  the  performance  of  conditions  precedent  in  a  con- 
tract, but  that  it  shall  be  enough  to  allege  due  performance 
of  all  such  conditions,  and  if  such  performance  be  contro- 
verted,  then  the  facts  showing  such  performance  are  to  be 
established  at  the  trial.  The  precise  course  marked  out  by 
this  section  of  the  Practice  Act  has  been  followed  in  this 
case.  The  contract  was  set  out  in  full  in  the  complaint; 
then  followed  the  allegation  of  performance  of  all  the  terms 
of  the  contract  that  were  to  be  performed  by  plaintiff  ^  and, 
finally,  at  the  trial,  the  facts  showing  the  performance  of  the 
conditions  were  established.  (See  Calif orma  Steam  Nav. 
Co.  V.  Wright,  6  CaL  268-263;  Stoddard  v.  Treadwell,  26 
Cal.  294r-299.) 
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By  tbe  Court^  Cbocxbtt,  J. : 

The  {daintifFs'  and  defendant  entered  into  a  partnership 
^wntaie  for  the  purchase  and  sale  of  wool ;  and  the  plaintiffs 
eUim  lliat  the  enterprise  resulted  in  a  oonsiderable  loes^ 
-which  was  borne  by  them  exclusively;  and  this  action  is 
brou^t  for  a  settlement  of  the  partnership  accounts,  and  to 
enforce  payment  by  the  defendant  of  his  share  of  the  loss. 
The  answer  denies  that  the  venture  resulted  in  a  loss.  On 
the  contrary^  it  claims  that  there  was  a  large  profit^  whidhi 
the  plaintiffs  received,  and  for  which  they  have  not  ac- 
eounted  It  appears,  fhnn  the  written  agreement  between 
the  parties,  that  the  wool  was  to  be  sold  by  the  plaintiffs  in 
the  San  Francisco  market,  or  to  be  forwarded  ^^  to  suitable 
Sastam  markets  for  sale,  as  may  appear  best  to  both  parties 
to  this  agreement''  On  the  trial  the  plaintiffs  offered  to' 
pfove  that  a  large  portion  of  the  wool  was  shipped  by  them  # 
to  Boston,  and  sold  in  that  market,  and  that  these  sales 
resulted  in  a  loss.  The  defendant  object^  to  this  proof,  on 
the  ground  that  there  was  no  all^ation  in  the  complaint 
that  the  wool  was  shipped  to  Boston  for  sale  with  his 
consent;  and  he  claimed  that  without  such  an  a^^erment  the 
proof  was  inadmissible^  inasmuch  as  it  appeared  by  the 
agreement  that  the  plaintiffs  had  no  right  to  ship  the  wool 
to  an  Eastern  market,  except  with  the  consent  of  both 
parties.  ^  I  discover  no  force  in  this  objection.  Even  though 
it  had  been  expressly  admitted  on  the  face  of  the  complaint 
that  the  wool  was  shipped  to  Boston  without  the  consent  of 
the  defendant,  and  in  violation  of  the  oontract,  the  plaintiffs 
would,  nevertheless,  have  been  entitled  to  a  settlement  of 
the  partnership  accounts,  on  such  terms  as  might  be  just 
and  equitable;  but  the  defendant,  in  that  ev'ent,  would 
have  been  entitled,  as  amatter  of  defense,  to  show  that 
he  liad  suffered  loss  hj  reason  of  this  violation  of  the 
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contract,  and  to  charge  the  plaintifFs  with  it  But  it  cer- 
tainly was  not  necessary  to  aver  in  the  complaint  that  tho 
plaintiffs  had  violated  the  contract  in  this  respect;  but  that 
was  a  proper  matter  of  defense  to  be  set  up  by  the  de- 
fendant. The  Court)  therefore,  did  not  err  in  admittiiig 
the  proof.  The  only  other  error  assigned  is  that  the  evi- 
dence does  not  support  the  judgment  in  favor  of  the  plain- 
tiffs. There  was  included  within  the  issues  the  settlement 
of  the  aitire  partnership  accounts  between  the  partLes, 
including  all  the  sales  and  disbursements  during  the  venture. 
It  appears  clearly  from  the  evidence,  which  is  in  no  respect 
contradictory  on  this  point,  that  a  portion  of  the  wool  waa 
sold  by  the  plaintiffs  in  San  Francisco  at  a  profit^  and 
there  is.no  proof  whatever  in  the  cause  that  the  plaintiffs 
at  any  time,  or  in  any  manner,  accounted  to  the  defendant 
for  his  share  of  this  profit  The  judgment  appears  to  ignore 
isntirely  this  portion  of  the  partnership  transaction ;  and  tho 
f  judgment  against  the  defendant  is  for  his  share  of  the  losses 
incurred  by  reason  of  the  sales  nmde  in  the  Boston  market, 
without  crediting  him  with  any  sum  on  account  of  the  profits 
realized  from  the  sales  at  San  Francisco.  If  the  San  Fran- 
cisco sales  had  been  accounted  for  by  the  plaintiffs  to  the 
defendant,  leaving  nothing  to  be  settled  in  respect  to  that 
part  of  the  transaction^  it  was  incumbent  on  the  plaintiffs  to 
show  that  fact  at  the  trial;  and  this  they  failed  to  do.  The 
attention  of  the  District  Court  was  explicitly  called  to  this 
point  by  the  def endant,  on  his  motion  for  a  new  trial  —  this 
having  been  assigned  as  one  of  the  grounds  on  which  the 
evidence  was  insufficient  to  support  the  judgment — and  the 
defendant's  answer  notified  the  plaintiffs  that  this  ground  of 
defense  would  be  relied  upon  at  the  trial.  The  Court,  there- 
fore, erred  in  denying  the  motion  for  a  new  triaL 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Neither   Mr.  Chief'  Justice  BKonaB   nor   Mr.    Justice 
Spbaous  expressed  any  opinion* 
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[Mo.  2,012.] 

ILOTD  TEVIS  •.  WILLIAM  HICKS,  H.  0.  SWAIN, 
D.  O.  MILLS,  EDGAB  MILLS,  HENBY  MILLER, 
AHs  JAUiES  LANSING. 

TksTiMOMT,  WHXM  PABT  OF  THK  RB8  OBSTiB.-*  In  an  actlon  by  the  cred> 
Itor  of  the  husband  to  set  aside  a  deed  of  gift  made  by  a  third  person 
to  the  wife,  on  the  sronnd  that  the  land  was  purchased  with  the  hns- 
band's  moneyf  and  that  the  deed  to  the  wife  was  a  fraud,  evidence  of 
eonrersatlons  at  the  time  of  the  creditor  sale,  between  the  grantor  and 
one  who  negotiated  the  sale,  are  admissible  as  a  part  of  the  res  ocsUjb. 

Innc. —  The  admissibility  of  such  testimony  does  not  depend  on  the  ques- 
tion whether  the  conversation  was  brought  home  to  the  husband,  as  it 
does  not  affect  him  unless  the  negotiator  was  his  agent. 

Inm. —  In  such  action,  evidence  of  a  sale  of  land,  held  by  an  agent  of 
the  debtor  la  trust  for  him,  is  not  admissible  unless  averred  in  the 
eomplalnt. 

■mnncB  xo  GoBBBSPOin)  with  Allbgatioks. —  Where  a  party  in  an 
action  to  set -aside  a  sale  as  fraudulent,  pleads  that  he  was  indebted  to 
the  person  to  whom  the  sale  was  made,  in  consideration  of  which  he 
delivered  the  property  in  litigation  to  that  person,  evidence  that  the 
Indebtedness  was  to  the  wife  of  the  person  designated  Is  inadmissible. 

Facts  ADMimn)  nr  Puudzmgs. —  The  question  as  to  what  facts  are  ad- 
mitted by  the  pleadings  is  one  for  the  Court  and  not  for  the  Jury ;  and 
the  Court  should  hot  submit  such  a  question  to  a  Jury. 

IBUf  —  AixvGATioN  xoT  DiNiBD. —  Id  s  casc  whsro  a  fact  is  alleged  in 
the  complaint  and  not  denied  In  the  answer,  the  Jury  should  be  In- 
structed that  the  fact  is  admitted  in  the  pleadings. 

iMCosisisTairT  with  Plbadihos. —  The  Jury  have  no  right  to  find 
a  fact  in  favor  of  a  party  which  is  contrary  to  or  inconsistent  with  the 


Momm  voB  JuDOionv  ok  PLiapzNoa.— If  the  allegations  of  the  eom- 
plalnt are  not  denied  in  the  answer,  the  plaintiff,  if  he  desires  Judgment 
en  the  pleadings,  should  move  for  it  before  Introducing  evidence  to  sup- 
port the  complaint. 

VfeauD  iH  IssoLvnifT  Pnocini>iyos.—  In  an  action  to  set  aside  a  dis- 
charge In  insolvency,  because  fraudulently  obtained,  a  verdict,  which 
finds  that  the  Inaolvent  did  not  turn  over  all  his  property  to  his 
assignee,  does  not  necessarily  establish  that  the  property  was  fraudu- 
iMtly  or  purposely  omitted  from  the  schedule. 

Afpsai.  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, County  of  Sacrameato. 
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This  was  an  action  brought  in  October,  1867,  to  set  aside 
an  alleged  fraudulent  conveyance  of  twelve  hundred  and 
eighty  sheep  from  William  Hicks  to  H.  0.  Swain,  and  of 
some  horses,  cattle,  and  hogs  to  D.  O.  Mills  &  Co.,  and  to 
set  aside  as  fraudulent  and  void  a  discharge  in  insolvency 
granted  by  the  County  Court  of  Sacramento  County  to  Wil- 
liam Hicks,  in  May,  1867. 

The  complaint  alleged  that  the  sheep,  which  were  claimed 
by  Swain,  a  stepson  of  Hicks,  as  a  gift  from  Hicks,  were 
conveyed  by  Hicks  when  he  was  insolvent,  and  without  con- 
sideration, Swain  being  largely  indebted  to  Hicks.  In  his 
answer,  Hicks  denied  that  Swain  was  ever  indebted  to  him ; 
averred  that  he  was  indebted  to  Swain  in  the  sum  of  one 
thousand  siz  hundred  and  seventy-five  dollars,  and  that  the 
sheep  were  delivered  in  payment  of  that  indebtedness;  but 
he  did  not  deny  that  the  delivery  was  made  when  he  was 
insolvent 

The  complaint  also  averred  that  in  June,  1866,  the  de- 
fendant Hicks  purchased  a  tract  of  land  from  one  Bandeen, 
for  six  himdred  dollars,  and  caused  it  to  be  conveyed  by  deed 
of  gift  to  his  wife,  in  order  to  conceal  it  from  his  creditors. 
On  the  trial,  Bandeen  was  called  as  a  witness  to  show  what 
took  place  at  the  time  of  the  conveyance,  and  his  testimony 
was,  on  defendant's  objection,  ruled  out  by  the  Court  as 
hearsay. 

Another  averment  in  the  complaint  was  that  Hicks,  at 
the  time  he  applied  for  a  decree  of  insolvency,  was  in  pos- 
session of  eight  hundred  and  twenty  acres  of  valuable  swamp 
lands,  obtained  by  entries  in  the  names  of  other  parties ; 
that  he  had  five  thousand  dollars  in  money ;  and  that  he  did 
not  include  this  property  in  his  schedule  of  indebtedness. 
A  witness  was  introduced  at  the  trial  to  prove  the  sale  of 
the  land  for  the  benefit  of  Hicks,  shortly  before  he  applied 
for  ^  '^^Mshaigd  from  kia  debta;  and  the  testimony  was  ruled 
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out  because  the  matter  had  not  been  alleged  in  the  com- 
plaint 

The  following  instructions  to  the  jurjy  aaked  by  the  plain^ 
tiff,  were  refused  by  the  Conrt: 

First — That  all  the  material  allegations  of  the  complaint, 
not  denied  by  the  answer,  must  be  considered  by  you  as 
true,  irrespective  of  the  question  whether  lihey  are  sustained 
by  the  evidence  or  disproved. 

Third — That  the  transfer  of  the  sheep  from  Hicks  to 
Swain  ^as  a  mere  colorable  contrivance,  to  enable  said 
Hickd  to  tr«vrete  the  same  from  his  creditors. 

The  jury  found  a  verdici  in  fa^^or  of  Hicks  and  D.  O.  Mills 
ft  Go.  as  agai£::»t  tho  charge  of  friud,  and  found  specidilly 
that  Swain  was  entitled  to  five  hundreJ  and  fifty-seven  of 
die  sheep,  and  that  the  plaintiff  was  entitled  to  the  re- 
mainder—  sefven  hundred  and  twenty-three.  The  plaintiff 
appealed,  asking  a  new  trial  as  to  D.  O.  Mills  &  Co.,  and 
also  asking  that  the  court  below  be  directed  to  enter  a  de- 
cree declaring  the  discharge  of  Hicks  in  insolvency  void 

The  other  facts  are  stated  in  the  opinion. 

George  Cadwalader,  for  the  Appellant,  argued  that  what 
passed  between  Spaulding  and  Bandeen  relative  to  the  deed 
of  gift  to  Mrs.  Hicks  was  a  part  of  the  res  gestwy  and  no  rule 
of  law  made  it  hearsay,  or  required  the  calling  of  Spaulding. 
The  plaintiff  was  trying  to  establish  the  allegation  of  the 
complaint)  that  the  purchase  was  made  by  Hicks,  through 
Spaulding.  Hicks  made  Spaulding  his  agent  for  the  pur- 
pose of  completing  the  purchase  of  the  two  hundred  acres 
of  land.  The  conveyance  took  the  form  of  a  deed  of  gift ; 
the  consideration,  love  and  affection.  He  also  argued  that 
the  Court  should  have  permitted  plaintiff  to  show  the  sale 
of  the  swamp  lands  before  Hicks  applied  for  a  disohai^  in 
inaolyenqy* 
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Co ff roth  &  SpavJding,  for  the  Sespondents,  argaed  that  the 
testimony  of  Bandeen,  in  regard  to  the  conversation  between 
himself  and  Spaulding,  concerning  the  deed  of  gift,  was 
irrelevant,  for  the  reason  that  Spanlding  was  not  proved  to 
be  the  agent  or  attorney  of  Hid^s  at  the  time  the  deed  of 
gift  was  made.  They  argaed,  further,  that  Spanlding's  testi- 
mony relative  to  the  proceeds  of  the  sale  of  the  swamp  lands, 
was  inadmissible,  because  the  fact  proposed  to  be  proved  had 
not  been  alleged  in  die  complaint 


By  the  Court,  Bhodbs,  0.  J.: 

I  see  no  valid  objection  to  the  question  asked  of  Bandeen, 
as  to  what  passed  between  him  and  Spaulding,  in  respect  to 
the  sale  and  conveyance  of  the  land^  about  which  the  wit- 
ness was  testifying.  The  complaint  charged  that  Hicks 
bargained  for  the  land,  paid  the  purchase  money,  and  caused 
it  to  be  conveyed  to  his  wife  by  a  deed  of  gift  It  was 
shown  that  the  land  was  conveyed  by  a  deed  of  gift  to  Mrs. 
Hicks;  that  the  purchase  was  negotiated  by  Spaulding,  at 
his  office,  and  that  Hicks  was  present  a  portion  of  the  time 
pending  the  negotiation.  The  answer  to  the  question  asked 
of  the  witness  would  show  what  took  place  at  the  time  of 
the  sale  and  conveyance;  and  the  general  rule  is  that  such 
matters  are  admissible  as  a  part  of  the  res  gestw.  Their 
admissibility  does  not  depend  on  the  question  whether  they 
were  brought  home  to  Hicks.  If  he  did  not  know,  or,  know- 
ing, did  not  assent  to,  what  was  said  or  done  at  that  transac- 
tion, the  evidence  would  not  affect  him,  unless  Spaulding 
was,  in  fact,  his  agent 

Second  —  The  plaintiff's  second  point  is  not  well  taken. 
The  matter  to  whidi  the  inquiry  related  was  not  averred  in 
the  complaint 

Third —  The  Court  should  have  excluded  the  testimony  of 
Hides,  to  the  effect  that  his  indebtedness^  in  oonsideration 
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of  which  the  sheep  were  delivered,  was  to  Mrs.  Swain,  in- 
stead of  Mr.  Swain,  her  husband;  because  it  is  averred,  in 
the  answer  of  Hicks  and  of  Swain,  that  Hicks  was  indebted, 
in  a  specified  amount,  to  Swain. 

Fourth  —  The  first  instruction  requested  by  the  plaintiff 
was  properly  refused,  for  it,  in  effect,  submitted  to  Ae  jury 
the  question  as  to  what  facts  were  admitted  by  the  pleadings. 
That  question  is  for  the  Court 

Fifth  —  The  plaintiff's  third  instruction  should  have  been 
given,  for  the  fact  therein  stated  was  expressly  alleged  in 
the  complaint,  and  was  not  specificaUy  denied  in  the  answer 
of  Hicks  or  Swain.  The  jury  should  be  instructed,  in  such 
ease,  that  the  fact  mentioned  in  the  instruction  was  admitted 
by  the  pleadings.  The  oral  instruction  given  by  the  court, 
when  refusing  to  give  that  instruction,  is  erroneous  in  one 
particular.  The  jury  were  instructed  that  they  might  con- 
sider the  testimony  in  respect  to  the  sheep,  in  connection 
with  the  pleadings,  and  that  if  they  believed  the  pleadings 
were  erroneous  in  that  regard  —  that  Hicks  did  actually  sur- 
render all  his  property  to  his  assignee  in  insolvency  —  they 
might  "  give  him  the  benefit  of  it,''  The  jury  have  no  ri^t 
to  find  a  fact  in  favor  of  a  party,  which  is  contrary  to, 
or  inconsistent  with,  his  pleadings.  If  i|  pleading  does  not 
correctly  state  the  facts,  application  should  be  made  to 
amend. 

Sixth — The  plaintiff's  eighth  instfuction  is  only  a  repeti- 
tion of  facts  stated  in  the  complaint,  and  not  denied  in  the 
answers.  It  should  have  been  given,  together  with  the 
statement,  that  those  facts  were  admitted  by  the  pleadings. 
These  remarks  are  applicable  to  certain  other  of  the  instruc- 
tions requested  by  the  plaintiff,  which  need  not  be  particu- 
larly noticed.  It  is  sufficiently  indicated  by  what  has  already 
been  said  that  several  of  the  denials  in  the  answer  of  Hioks 
are  not  specific,  within  the  meaning*  of  the  code. 


128  Tbvis  i;.  Hicks.  >    [Sup.  Ct 

Ovlnloa  o<  the  Coart  —  Bhodes,  C  J« 

The  record  does  not  disclose  any  error  materially  affecting 
the  judgment  in  favor  of  D.  O.  Mills  &  Co, 

Seventh  —  The  plaintiff  renews  here  the  motion,  made 
after  judgment  in  the  Court  below,  for  a  judgment,  declar- 
ing the  discharge  in  insolvency  of  Hicks  void.  The  motion 
was  heard  on  the  pleadings  and  verdict.  Several  of  the 
material  allegations  of  the  complaint  are  not  sufficiently 
denied  in  the  answer  of  Hicks ;  but  neither  the  plaintiff  nor 
the  Court  below  treated  the  facts  which  were  stated  in  those 
allegations  as  admitted,  and  the  plaintiff  adduced  evidence 
to  prove  them.  Had  the  opposite  course  been  take^,  Hicks 
doubtless  would  have  asked  leave  to  amend  his  answer. 
The  verdict,  by  finding  for  the  plaintiff  as  to  a  certain  num- 
ber of  the  sheep,  determine  that  Hicks  did  not  surrender 
all  his  property  to  his  assignee;  but  it  does  not  necessarily 
establish  tiiat  the  property  was  fraudulently  or  purposely 
omitted  from  his  schedule.  Under  these  circimistances,  the 
motion  was  properly  denied.  The  plaintiff  should  not  have 
delayed  the  making  of  the  motion,  until  after  the  cause  had 
proceeded  to  such  a  stage,  that  Hicks  could  not  amend  his 
answer  when  its  defects  were  pointed  out 

Judgment  as  to  D.  O.  Mills,  Edgar  Mills,  and  Henry 
Miller  affirmed,  anfl  the  judgment  in  favor  of  the  defendants, 
Hicks  and  Lansing,  reversed,  and  cause  remanded  for  a  new 
triaL 

Mr.  Jnstiee  Sfraous  ej^ieeaed  no  opini€«» 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
JOHN  NYLAND. 

OovsnTonoirAi.  Ookstboctiom  —  Monicipal  Cooet  or  Sue  WMAaeiBCo, 
The  MoBidpal  Criminal  Court  of  Baa  Francisco.  MtabltalMd  bj  Act  of 
the  Legislature  March  Slat,  1870,  is  a  constitntlonal  Ooort  (Bx  Parte 
John  Stratman,  S9  Cal.  517,  affirmed  .on  this  point) 
I  —  County  Coubt  —  Right  o»  Appbal. —  The  proTision  in  section 
cicht,  Article  VI,  of  the  Constitntion,  giying  to  the  Connty  Courts  ap- 
pellate Jurisdiction  in  cases  arising  in  such  inferior  Courts  as  may  be 
eatabllshed  In  pursuance  of  section  one,  of  the  same  Article,  is  not  a 
guarfmty  of  indlTldual  right;  hut  either  confers  the  absolute  right  of 
appeal  from  the  Municipal  Court  to  the  County  Court,  or  confers  upon 
the  Ijitter  the  capacity  to  exercise  the  jurisdiction,  when  the  Legislature 
shall  provide  the  mode  and  means  of  doing  so. 

[. —  The  question  whether  the  Constitution  confers  upon  the  County 
Court  appellate  jurisdiction  in  eases  transferred  from  the  County 
Court  to  the  Municipal  Court  for  trial  is  reyersed. 

f^kXM i>'AL  PRAcncn  —  E^viDBNCB. —  In  a  criminal  case  the  prosecution  may 
show,  by  other  witnesses,  that  a  witness  for  defendant  had  giren  a 
different  account  of  what  occurred  at  the  time  the  offense  was  com- 
mitted, from  that  testified  to  by  the  witness  on  the  stand. 

Apprax  from  the  Municipal  Criminal  Conrt  of  the  City 
and  County  of  San  Francisco. 

Defendant  was  tried  and  convicted,  on  an  indictment  for 
robbery,  in  the  Mimicipal  Criminal  Court  of  the  City  and 
Counly  of  San  Francisco.  Defendant  then  moved  the 
Conrt  for  a  new  trial;  the  Court  denied  the  motion;  the 
defendant  moved  for  an  arrest  of  judgment;  the  Court  de- 
nied the  motion,  and  entered  judgment;  and  the  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

George  W.  Tyler,  for  Appellant 

First  —  Attide  VI,  section  one,  of  ike  Oonstitntion,  pro* 
▼ides  for  the  organization  of  courts  inferior  in  juriadietMii 
to  the  Connty  Oonrtin  any  incorporated  oity  or  town* 

,     TOI..ZLL— e 
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Second  —  Section  one,  of  Article  VI,  is  the  only  section  of 
the  Constitution  permitting  the  organization  of  any  Court 
other  than  Supreme,  District,  County,  and  Probate  Courts, 
and  Justices  of  the  Peace,  and  therefore  the  Municipal 
, Criminal  Court  of  San  Francisco  must  be  organized  under 
that  section  of  the  Constitution. 

Third  —  Every  citizen  is  entitled  to  all  the  rights  guaran- 
teed to  him  by  the  Constitution  of  the  State. 

Fourth  —  Section  eight,  of  Article  VI,  of  the  Constitutioi^, 
provides  that  an  appeal  shall  lie,  to  the  County  Courts  from 
all  inferior  Courts,  organized  pursuant  to  Article  VI,  section 
one. 

Fifth  —  The  Act  organizing  the  Municipal  Criminal  Court 
does  not  provide  for  an  appeal  to  the  County  Court,  but  does 
provide  for  an  appeal  direct  to  the  Supreme  Court 

Sixth  —  That  the  act  organizing  the  Municipal  Criminal 
Court,  being  the  later  statute,  repeals  the  first  subdivision 
of  section  four  hundred  and  eighty-one  of  the  Criminal 
Practice  Act,  and  therefore  no  appeal  lies,  from  that  Court 
to  the  County  Court,  unless  the  section  of  the  Constitution, 
ex  proprio  mgore,  gives  such  appeal. 

Seventh  —  That  the  Constitution  is  not  self -executing  in 
that  respe<^t,  but  requires  legislation  to  carry  the  right  of 
appeal  guaranteed  by  the  Constitution  into  effect 

Eighth  —  The  Legislature  has  no  power  to  impair  or  take 
away  the  appellate  jurisdiction  of  the  County  Court  (Haighi 
V.  Oay,  8  Cal.  297),  and  therefore,  inasmuch  as  an  appeal 
to  the  County  Court  is  not  provided  for  by  law,  the  Act 
organizing  the  Court  is  unconstitutional. 

Jo  Hamilton,  Attorney  Oenerai,  for  Respondent 

The  Municipal  Court  of  San  Francisco,  created  by  Act 
approved  March  Slst,  1870,  ia  but  an  arm  of  the  County 
Court  No  cases  originate  or  arise  in  that  Court;  the  cases 
are  merely  tnmaferred  to  it  from  the  Counlgr  Oourt^  and  its 
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existence  does  not  oonfliet  with  Beetion  eight,  Artide  VI,  of 
tiie  Constitution. 


By  the  Conrt,  Tmcpu^  J.: 

The  fiiBt  qnestioQ  raised  on  this  appeal  is  as  to  the  con- 
stitutionality of  the  Act  of  the  L^slature  which  organizes 
the  Municipal  Criminal  Court  of  the  City  and  County  of 
San  Francisco  (Stats.  1869-70,  p.  528),  and  which  confers 
on  that  Court  jurisdiction  to  try  eases  of  felony,  and  provides 
for  no  appeal  to  the  County  Court  The  main  question  was 
discussed  hy  Mr.  Justice  Walxaos  In  Re  John  Strattnan; 
and  the  conclusion  there  arrired  at,  declaring  the  Court  con- 
stitutional, we  fully  indorse  and  approve. 

In  this  case  it  is  claimed  that,  although  the  Legislature 
has  the  power  to  establish  such  a  Court,  and  confer  upon  it 
jurisdiction  to  try  such  cases,  yet,  in  doing  so,  it  must  pro- 
vide for  an  appeal  to  the  County  Court  from  its  judgments ; 
that  the  Court  was  organized  hy  virtue  of  the  power  con- 
ferred upon  the  L^slature  by  section  one,  Article  VI  of  the 
Constitution,  and  that  section  eight  of  the  same  Article  gives 
to  the  County  Courts  appellate  jurisdiction  of  all  eases  arising 
in  the  Courts  authorisned  by  section  one ;  that  the  defendant 
is  entitled  to  all  the  rights  guaranteed  to  him  by  the  Con- 
stitution, one  of  which  is,  that  if  convicted  in  one  of  the 
Courts  organized  under  section  one,  he  shall  have  the  right  to 
appeal  to  the  County  Cburt,  and  there  have  a  trial  de  novo; 
that  the  Act  in  question  provides  for  trials  and  convictions 
in  the  Municipal  Court,  but  has  not  provided  for  an  appeal 
to  the  County  Court ;  that  in  this  it  attempts  to  deprive  the 
County  Court  of  some  portion  of  its  consritutional  jurisdic- 
tion, and  denies  to  parties  tried  and  convicted  in  the  Munici- 
pal Court  a  ri^t  secured  by  the  Constitution,  and  is,  there- 
Ibre,  void* 

Admitting  all  the  premisea  of  oounseli  I  fail  to  see  the 
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logical  neceudty  of  the  oonclnsioii.  If  tlie  clause  of  the 
Constitution  is  self-executing,  there  is  no  foundation  |or  the 
argument  for  the  right  of  appeal,  and  the  power  of  the  Court 
to  entertain  it  exists  under  the  law.  If  the  constitutional 
provision  is  not  self-executing,  then  it  merdij  confers  upon 
the  County  Court  the  capacity  to  exercise  tiie  jurisdiction 
when  the  L^slature  shall  provide  the  means  of  exercising 
it  The  provision  is  in  no  sense  a  guaranty  of  individual 
right  It  is  a  grant  of  power  to  the  Court,  which  possibly 
creates  a  corresponding  duty  upon  the  part  of  the  Legislature 
to  provide  the  mode  and  means  of  its  exercise. 

The  question  whether  the  Constitution  confeA  upon  the 
County  Court  appellate  jurisdiction  in  cases  transferred  from 
the  County  Court  to  the  Municipal  Court  for  trial  does  not 
necessarily  arise;  and,  as  very  little  discussion  has  been  had 
upon  that  part  of  the  case,  the  question  is  reserved. 

All  the  evidence  given  by  the  witness  Harmon  appears  to 
be  set  out  in  the  record.  Upon  an  examination  we  fail  to 
find  anything  which  could  have  been  of  the  slightest  benefit 
to  the  defendant  It,  therefore,  could  not  have  injured  him 
to  allow  the  witness  to  be  impeached.  The  witness  was  called 
by  the  prosecution,  and  simply  proved  that  he  knew  nothing 
whatever  concerning  the  case. 

There  was  no  error  in  allowing  the  prosecution  to  show  by 
other  witnesses  that  Mrs.  Nyland,  the  wife  of  defendant,  had 
given  a  different  account  of  what  occurred  at  the  time  of  the 
robbeiy  from  that  testified  to  by  her  while  on  the  stand. 
There  is  no  question  as  to  the  relevancy  of  aach  testimony. 
(1  OreenL  £v.,  Sec.  462.) 

Judgment  affirmed. 

Neither  Mr.  Chief  Justice  Bhodss  moat  Mr.  Jutice 
SpsAQua  expressed  an  opinion. 
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tNo.  2,575.1 

DAVID  W.  PATTERSON,  WILLIAM  L.  SPENCER, 
AND  FERDINAND  SPENCER  v.  WILLIAM  H. 
SHARP,  JOHN  M.  BYRNE,  and  TOWNSEND  BAG- 
LEY. 

Pbacticb  oh  AppEAii  —  JoDOMBNT  RoLU —  Wben  a  judgment  Is  rendered 
on  faeti,  alleged  In  the  complaint,  and  not  denied  In  the  answer,  the 
question,  whether  the  judgment  ordered  the  iMiyment  of  too  large  a 
som  of  money,  arises  on  the  judgment  roll  without  bringing  op  the 
eTidence. 

Tbtdbr — l!fTBRB9T. —  A  tender  of  the  prindi»al  sum  due,  with  the  stipu- 
lated interest  up  to  the  time  of  the  tender,  pots  a  stop  to  the  accruing 
of  interest  from  the  date  of  the  tender. 

BfXDBKCB. —  ETidence  is  not  admissible  to  controvert  facts  admitted  by 
tho  pleadings. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  (bounty  of  San  Francisco. 

The  questions  presented  and  decided  in  this  case  sufficiently 
appear  from  the  following  extract  from  the  notice  of  appeal, 
and  from  the  opinion  of  the  Court: 

'^The  plaintiffs  hereby  appeal  to  the  Supreme  Court  ol 
this  State  from  so  much  of  the  judgment  of  the  District 
Court  as  is  in  favor  of  defendants  or  either  of  them,  and 
against  the  plaintiffs ;  that  is  to  say,  from  so  much  of  said 
judgment  as  in  effect  orders,  adjudges,  and  decrees  that  said 
plaintiffs  shall  pay  to  said  defendant  Byme^  the  sum  of 
seven  thousand  eight  hundred  and  thirty-six  dollars,  in 
United  States  gold  coin,  instead  of  six  thousand  two  hundred 
and  twenty-four  dollars,  in  like  coin;  the  said  amount  so 
required  by  said  judgment  to  be  paid,  being  in  excess  of  the 
amount  justly  due  in  the  sum  of  one  thousand  six  himdred 
and  twelve  dollars.  And  the  said  plaintiffs  will  ask  said 
Supreme  Court  to  so  modify  the  said  judgment  as  to  require 
the  plaintiffs  to  pay  to  said  defendants  the  sum  of  six  tlimt- 
nnd  dollars,  in  United  States  gold  coin,  with  such  intcroa: 


/> 

1 
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thereon   as  to  such   Supreme   Court  may  seem   just  and 
proper/^ 

Currey  &  Evans,  iot  Appellants. 

The  District  Court  erred  in  rendering  judgment  requiring 
the  plaintiff  to  pay  the  defendant,  Byrne,  the  sum  of  seven 
thousand  eight  hundred  and  thirty-six  dollars,  in  United 
States  gold  coin,  instead  of  six  thousand  two  hundred  and 
twenty-four  dollars  in  like  gold  coin  —  being  an  excess  of  ono 
thousand  six  hundred  and  twelve  dollars  of  the  amount  justly 
due. 

1.  The  complaint  contains  an  allegation  that  six  thousand 
two  hundred  and  twenty-four  dollars  was  tendered  on  the 
11th  day  of  June,  1869,  by  the  plaintiffs  to  the  defendant, 
Sharp,  in  payment  of  the  sum  specified  in  the  written  con- 
tract set  forth  in  the  complaint,  with  the  interest  due 
thereon.  This  allegation  stands  admitted  for  want  of  a 
denial  of  it  in  the  defendant's  answer.  (Practice  Act,  Sec. 
66 ;  Landers  v.  Bolton,  26  Cal.  416,  417 ;  Lay  v.  Neville,  26 
Cal.  645.) 

2.  The  amoimt  due  being  tendered  on  the  11th  of  June, 
1869,  interest  thereon  should  cease  from  that  tima  (Hill  v. 
Place,  6  Abbott's  Pr.  R.  [K  S.],  18;  s.  c,  36  How.  Pr.  R 
26;  Kortright  v.  Cody,  21  N.  Y.  R.  843,  and  cases  there 
cited.)  The  plaintiffs  alleged  that  they  had,  from  the  time 
of  the  tender,  continued  ready  to  pay  the  amount  due.  (Kort- 
right V.  Cody,  23  Barb.  490.) 

0.  F,  £  W.  H.  Sharp,  for  Respondents. 

1.  The  appellants  cannot  attack  the  judgment,  upon  the 
ground  that  it  was  excessive,  or  for  more  than  was  due, 
because  the  decree  shows  that  the  action  was  tried,  and  as 
the  evidence  is  not  before  the  Court,  and  no  motion  for  new 
trial  made,  the  appellants  cannot  ui^  this  objection,  because 
the  evidence  must  be  presumed  sufficient  to  justify  the  deci- 
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sion.    This  argument  also  disposes  of  the  point  in  reference 
to  the  tender.    (Hihn  v.  Peek,  80  Cal.  280.) 

2.  The  appellants  assume  that  the  record  established  the 
relation  of  mortgagor  and  mortgagee  between  the  parties; 
but  the  material  allegations  of  the  complaint,  in  this  particu- 
lar, were  all  denied  by  the  answer;  and  the  decree,  expressly 
assuming  that  the  legal  title  to  the  premises  was  in  the  de- 
fendant Byrne,  gave  the  appellants  a  certain  period  of 
time  wherein  to  pay  the  sum  of  money  awarded.  This 
Court  cannot,  wiAout  the  evidence  presented  below,  say 
that  this  decree  was  erroneous  in  fact;  and  that  it  was  not 
erroneous  in  form  is  established  by  the  decision  of  this  tri- 
bunal in  Tyler  v.  Granger  (No.  2,280),  July  Term,  1870 
(not  reported). 


By  the  Court,  Rhodbb,  0.  J.: 

It  is  allied  in  the  complaint  that  the  plaintifh  tendered 
to  Sharp,  and  also  to  Byme^  six  thousand  dollars,  the  money 
advanced,  together  with  interest  thereon  at  two  per  cent  per 
month  —  the  stipulated  rate  —  at  a  specified  time ;  that  they 
refused  to  accept  the  money;  and  that  the  plainti£Ps,  from 
the  time  of  the  tender,  have  continued  ready  to  pay  that 
amount  of  money.  These  facts,  not  being  denied  \rj^  the 
answer,  are  admitted;  and  as  evidence  would  not  be  admis- 
sible for  the  purpose  of  controverting  facts  thus  established, 
the  question  whether  the  judgment  ordered  the  payment  by 
the  plaintiffs,  of  too  large  a  sum  of  money,  arises  upon  the 
judgment  roll  without  bringing  up  the  evidence,  if  any,  that 
may  have  been  offered  on  that  point  The  amount  of  money 
tendered  by  the  plaintiffs  —  six  thousand  two  hundred  and 
twenty-four  dollars -was  the  amount  due  at  the  time  of  the 
tender,  and  the  tender  put  a  stop  to  the  accruing  of  interest 
(3  Pars,  on  Cont  150,  and  cases  cited.) 

Caufle  remanded,  with  directions  to  modify  the  judgment 
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by  Striking  out  the  sum  of  seven  thousand  eight  hundred 
and  thirty-six  dollars  wherever  it  occurs  in  the  judgment, 
and  inserting  in  the  place  thereof,  the  sum  of  six  thousand 
two  hundred  and  twenty-four  dollars,  and  ordering  said  sum 
to  be  paid  within  ten  days  from  the  entry  of  the  judgment. 

Mr.  Justice  Spbagub  expressed  no  opinion. 


[No.  2»629.] 

ALEXANDER  MoABEE  v.  CHABLES  W.  RANBALL. 

AFPflAL  FBOM  JuDGMBNT. —  On  an  appeal  from  a  Judgment,  without  a 
statement  or  bill  of  ezceptlona,  the  Court  will  reylew  the  Judgment  roll 
only. 

BiYisw  OF  Obobb. —  An  order  made  by  the  Court  below,  denying  a  motion 
for  judgment  on  the  pleading!,  will  not  be  reviewed  by  the  Supreme 
Court,  unless  presented  by  a  statement  or  bill  of  exceptions. 

Am  Attobnby  must  stand  bt  his  Dbfinition  of  his  Pusadinos. —  U 
the  defendant  calls  his  answer  a  counter  claim,  and  goes  to  trial  In  the 
Court  below  on  that  theory,  he  will  not  be  permitted  for  the  first  time. 
In  the  Supreme  Court,  to  call  It  a  cross  complaint,  to  obtain  a  ravlew  of 
an  order  denying  hla  motion  for  Judgment  on  the  pleadings. 

Apptbat.  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

When  the  cause  was  called  for  trial  in  the  Court  below, 
the  defendant's  attorney  moved  for  judgment  on  the  plead- 
ings. The  Court  denied  the  motion;  the  cause  was  then 
tried,  and  the  plaintiff  recovered  judgment.  The  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinioiL 

John  L.  Love,  for  Appellant. 

It  is  true  this  defense  was,  in  the  hurry  of  the  pleader, 
ealled  a  counter  claim.  We  assert  that  under  our  system  a 
pleading  is  not  what  an  attorney  may  happen  to  call  it,  but 
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what  it  really  is  as  shown  by  the  facts  alleged  in  the  pleading. 
The  calling  it  by  another  name  is  mere  surplusage. 


Baits  dc  Wise,  for  Respondent. 


By  the  Courts  Waixaob,  J.: 

The  appeal  here  is  taken  from  the  final  judgment  only. 
There  being  no  statement  on  appeal^  nor  bill  of  exceptions, 
the  record  before  us  for  review  is  limited  to  such  papers  as 
are  declared  by  section  two  hundred  and  three  to  constitute 
the  ''  judgment  rolL"  It  would  seem  fnun  the  minutes  of 
the  trial,  which  are  found  in  the  transcript,  and  from  the 
argoment  of  counsel,  that  the  real  purpose  of  the  appeal 
from  the  judgment  here  taken  is  to  review  an  order  said  to 
have  been  made  by  the  Court  below  after  the  coming  on  of 
the  cause  for  trial,  by  which  order  a  motion  of  the  defend- 
ant for  judgment  in  her  favor  on  the  pleadings  was  denied. 

If  it  properly  appeared  that  such  an  order  was  really 
made,  it  would  undoubtedly  be  examinable  here  by  means  of 
an  appeal  from  the  final  judgment  itself ;  in  fact,  it  could  be 
reviewed  in  no  other  way.  The  order  which  we  are  asked 
to  review  is  not  one  disposing  of  a  demurrer,  nor  relating 
to  a  change  of  parties,  and,  therefore,  cannot  be  considered 
here,  imless  presented  by  bill  of  exceptions,  or  statement  on 
appeaL 

So  far  as  the  record  discloses  to  us,  then,  it  appears  that 
fte  parties  went  to  trial  in  the  Court  below  without  objec- 
tion made  upon  the  part  of  either  to  the  pleadings  of  the 
other,  as  not  permitting  that  other  to  be  heard  on  the  merits. 
The  defendant's  answer  was  there  styled  by  himself  a  "  coun- 
ter daim,"  and  not  4i  ^^  cross  complaint,''  which  he  now  says 
it  is ;  and  the  trial  proceeded  on  that  idea. 

Under  repeated  rulings  in  this  Court,  we  will  not  hear  die 
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defendant  assert  here,  for  the  first  time,  that  he  made  a  mis- 
take in  this  respect  —  that  his  answer  was^  after  all,  a  '^  cross 
complaint;"  that  its  allegations  were  not  denied  by  plaintiff, 
and  that,  as  a  consequence,  he  is  now  entitled  to  judgment, 
over  against  the  plaintiff  on  the  pleadings. 
Judgment  affirmed. 

Hr.  Justice  Sfbagub  did  not  express  an  opinion. 


[No.  2,8»0.]  u 

ANGELO  LAVERONE  v.  Q.  MANOIANTI  bt  ai. 

VtoocxouB  DOQ. —  The  ownor  of  a  ferodooa  dog,  knowUig  ttae  vlelouit 
propensltlM  of  the  animal,  keepi  It  at  hit  own  rl«k,  and  Is  reBponsible 
for  any  Injnry  Inflicted  bj  It  apoa  a  penoo  who  la  tne  from  fanlt 

Bj  Cbockitt,  Jt  diBMentUHf: 

losM. —  The   owner   of   a   dangerona   or   ferocious  dog   is   liable  for   sucli 

damages  only  aa  resnlt  from  his  negllgenoe  In  keeping  It  -^ 

Appeal  from  the  District  Court  of  the  Fourth  Judicial  .^ 

District^  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  dissenting  opinion  of  Mr.  Jus- 
tice Cbookbtt. 

Botts  &  Wise,  for  Appellants.  -1 

^] 

A  m,an  may  lawfully  keep  a  fierce  dog  for  the  protection  of  ^ 

his  house,  knowing  that  he  will  bite,  provided  he  keeps  him 
under  proper  restraint^  and  with  due  care.  {Sarch  y.  Black- 
bum,  4  Carr.  &  Payne,  287.)  ^ 

Quint  &  Hardy,  lot  Respondent 

It  is  admitted  that  the  dog  was  a  ferocious  animal,  and  'J 

aocustomed  to  bite  mankind,  and,  further,  that  the  defend-  ^p 

ants  knew  it.     The  scienter  being  established,  the  law  cro-  -'i 
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ates  a  liability  on  the  part  of  the  owners.  (1  Abbott's 
EormSy  442^  ^^Tote  1;  Bvckley  ▼.  Leonard,  4  Denio,  500; 
Auchmviz  v.  Ham,  1  id.  495 ;  8miih  ▼•  Pelah,  2  Six.  1264; 
McCoskUl  V.  Elliott,  6  Strob.  198;  Loomis  v.  Terry,  17 
Weni  496 ;  Jimes  v.  Perry,  2  Esp.  R.  482 ;  N orris  v.  PeoAr, 
487  S.  C;  Blackmwn  v.  Simmons,  3  Oarr.  &  Payne,  138; 
PoppereU  v.  fitnc,  10  CusL  509.) 

There  are  three,  and  but  three,  allegations  necessary  to 
be  made  and  proved  in  this  case: 

First — That  the  dog  was  vicious  and  in  the  habit  oi 
biting  mankind. 

Second  —  That  the  owners  (defendants)  knew  it 

Third  —  That  he  bit  and  injnred  the  plaintiff. 


By  the  Ooort,  Bhodbs,  0.  J.: 

It  is  insisted,  <m  behalf  of  the  defendants,  that  a  person 
may  lawfully  keep  a  ferocious  dog — one  that  is  accustomed 
to  bite  mankind.  Th^t  position  may  be  conceded,  and  it 
may  also  be  conceded  that  he  has  the  same  right  to  keep  a 
tiger.  The  danger  to  mankind  and  the  injury,  if  any  is 
suffered,  comes  from  the  same  source — the  ferocity  of  the 
animal.  In  determining  the  resp<msibility  of  the  keeper  for 
an  injury  inflicted  by  either  animal,  the  only  difference  I 
ca|i  see  between  the  two  cases  is,  that  in  case  of  an  injury 
caused  by  a  dog^  the  knowledge  of  the  keeper  that  thB  dog 
was  ferocious,  must  be  alleged  and  proven,  for  all  dogs  are  not 
ferocious ;  while  in  the  case  of  a  tiger,  such  knowledge  will 
be  presumed  from  the  nature  of  the  animal.  This  knowl- 
edge, however  established,  whether  by  evidence  or  by  pre- 
sumption, is  the  same  in  substance,  and  works  the  same 
results.  When  the  facts  in  two  or  more  cases  are  alike,  the 
law  win  pronounce  similar  judgments.  It  will  not  be  doubted 
that  for  an  injury  inflicted  by  a  tiger,  hia  owner  will  be 
W6ponmbl<v  and  in  siy  opinion  there  is  ae  littla  reason  to 
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doubt  that  the  owner  of  a  dog,  which  he  knows  to  be  fero- 
cious, is  equally  liable  for  a  similar  injury  oocasioned  by  it 
In  either  case,  the  owner,  knowing  the  vicious  propensities 
and  ferocious  nature  of  the  animal,  keeps  it  at  his  own  risk, 
and  he  should  bear  the  responsibility  for  any  injury  inflicted 
by  it  upon  a  person  who  is  free  from  fault 

In  my  opinion  the  judgment  should  be  affirmed,  and  it  is 
so  ordered. 


Gbooeett,  J.,  delivered  the  following  dissenting  opinion". 

The  plaintiff  was  bitten  by  the  defendants'  dog,  and  sues 
to  recover  damages  for  the  injury,  and  having  obtained  a 
judgment  for  five  hundred  dollars,  the  defendants  moved  for 
a  new  trial,  which  was  denied,  and  they  appealed  to  this 
Court  The  proof  shows  that  the  dog  was  chained  under 
the  steps  leading  to  the  defendants'  house,  in  such  manner 
that  he  could  not  reach  any  one  ascending  the  steps;  that 
the  plaintiff,  in  entering  the  house  apon  a  lawful  business, 
was  ascending"  the  steps,  when  one  of  the  steps  which  was 
loose,  slipped  from  its  position,  and  the  plaintiff's  leg  went 
through  the  opening,  when  it  was  seized  and  bitten  by  tho 
dog  under  the  steps.  If  any  negligence  can  be  imputed  to 
the  defendants,  it  was  in  keeping  the  dog  under  the  steps  so 
loosely  covered  as  to  expose  persons  ascending  the  steps  to 
accidents  of  this  character.  But  no  negligence  is  averred  in 
the  complaint  and  the  action  is  based  on  the  theory  that  the 
owner  of  a  dog,  which  he  knows  to  be  vicious  and  inclined 
to  bite  human  beings,  is  bound,  at  his  peril,  so  to  keep  him 
that  no  one  shall  be  bitten  by  him,  unless  it  be  through  the 
culpable  negligence  of  the  party  who  suffers  the  injury.  On 
the  other  hand,  the  defendants  claim  that  the  owner  is  not 
responsible,  if  he  takes  reasonable  precautions  to  prevent 
damage  from  the  vicious  qualities  of  the  dog;  and  they 
daim  that  sodh  precautions  were  taken  in  this  case;  that  the 


^i 
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dekendaatB  were  gailty  of  no  negligpence,  and,  conseqnentlyy 
are  not  responsiUe  for  the  injury  to  the  plaintiff.  If  the 
defendants'  pxopositicHi  ia  correct,  that  the  defendants  were 
not  responsible,  except  for  negligence  in  the  manner  of 
keeping  the  dog,  it  is  evident  the  complaint  is  not  good, 
inasmuch  as  it  avers  no  negligence  on  the  part  of  the  defend^ 
ants.  The  aalj  legal  proposition,  therefore,  which  was 
inTolved  in  the  action  was,  whether  <Mr  not,  conceding  that 
thr  defendants  were  free  from  negligence,  they  were  liaUe 
to  ^Jie  plaintiff  for  the  damage  which  he  suffered,  and  to 
wb*ii  be  did  not  contribute  by  his  own  neg^igeaoe.  The 
authorities  are  not  uniform  on  this  point,  some  of  them 
holding  that  he  who  keeps  a  ferocious  dog,  knowing  that  he 
is  accustomed  to  bite  mankind,  does  so  at  his  peril,  and  is 
responsible  to  any  person  who,  without  any  fault  on  his  part, 
is  bitten  by  the  dog,  whether  he  was  negligently  kept  or 
not.  The  following  cases  appear  to  support  this  proposition, 
or,  at  least,  to  lend  some  countenance  to  it:  (Btukley  v. 
Leonard,  4  Den.  500 ;  Attdimidz  v.  Earn,  1  Den.  496 ;  Smith 
V.  Pelah,  2  Str.  1244;  MeCoskia  r.  EUioti,  6  Strob.  198; 
Loomis  V.  Terry,  17  Wend.  49« ;  Jones  ▼.  Perry,  2  E^.  482 ; 
Narris  ▼.  Peak,  487  S.  C. ;  Blackmam  r.  Simtruyne,  8  Carr.  & 
Payne,  138 ;  PoppereU  v.  Bine,  10  Gush.  609.) 

On  the  other  hand,  there  are  very  respectable  authorities 
which  hold  that  eyery  one  has  a  ri^t  to  keep  a  watch  dog 
for  the  protection  of  lus  premises,  and  that  he  is  only  re* 
sponsible  for  such  damages  as  shall  result  from  the  negligent 
keeping  of  the  dog,  and  is  not  an  insurer  against  injuries 
which  may  happen,  notwithstanding  all  reasonable  and  proper 
eare  was  used  to  guard  against  them.  (Sarch  v.  Blackburn., 
4  Carr.  &  Payne,  207 ;  Cvrbis  ▼.  MtUs,  5  id.  489.)  In  Fichen 
T.  Jones,  28  Cal.  618,  the  action  was  for  damages  caused  by 
a  steer  which  was  bdng  driyen  through  the  streets  of  San 
Frandseo,  and  the  Court  held  that  the  defendants  were  not 
UaUe  QBleia  thegr  wera  guilty  of  negligence  in  the  mode  ol 
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driving  and  managing  the  steer.  I  think  the  more  reason- 
able rule  is  announced  in  Sarch  y.  Blackburn,  supra,  to  the 
effect  that  every  one  has  a  right  to  keep  a  watch  dog  for 
the  protection  of  his  premises,  and  is  only  responsible  for 
injuries  resulting  from  negligence  in  the  keeping.  It  may  be 
conceded  that  no  one  has  a  right  to  keep  upon  his  prem* 
ises  mid  beasts  of  such  strength  and  ferocity  that  no  reason^ 
able  care  or  prudence  would  be  a  safeguard  against  injury- 
from  them.  I£  one  should  see  fit  to  keep  upon  his  premises 
a  tiger  or  a  lion,  or  a  dog  known  to  be  mad,  he  would  doubt- 
less  be  responsible  for  injuries  caused  by  them,  however  care- 
fully he  might  guard  them.  Such  beasts  axe  too  dangerous 
to  human  life  to  be  kept  under  the  pretense  of  guarding  the 
premises  of  the  keeper  from  the  intrusion  of  marauders. 
But  dogs  are  not  ordinarily  of  a  dangerous  and  ferocious 
nature,  and  with  reasonable  care  and  prudence  may  be  so 
kept  as  to  render  them  usually  harmless,  and  should  not  be 
subject  to  the  same  rule  which  applies  to  savage  and  fero-* 
cious  beasts  of  an  untamable  nature.  In  modern  times  they 
hav0  become  so  domesticated,  and  are  so  subservient  to  the 
use  of  man,  as  to  exclude  them  from  the  general  rule,  which 
is  applicable  to  beasts  of  so  savage  and  ferocious  a  nature 
that  they  can  be  devoted  to  no  useful  purpose,  and  cannot 
be  kept  except  at  the  imminent  risk  of  human  life.  Whilst 
the  majorily  of  all  domestic  animalfl  are  usually  tractable, 
docile,  and  harmless,  a  few  of  them  are,  nevertheless,  vicioud 
and  dangerous.  It  is  a  well-known  fact  that  some  of  the 
most  valuable  horses  for  breeding  and  the  turf  have  been 
extremely  vicious,  dangerous,  and  unmanageable.  It  would 
be  a  harsh  rule  to  hold  that  the  owner  of  such  animals  must 
destroy  them,  on  pain  of  being  held  responsible  for  any  dam- 
age they  may  cause,  however  cautiously  they  may  have  been 
guarded  to  prevent  the  injury.  If  the  owner  of  a  savage 
and  dangerous  bull  should  have  him  in  a  perfectly  secure 
mdoaore,  where  he  oonld  do  no  poaaiUe  harm,  and  if  a 
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thouglidess  Cfr  nuschieyons  boy,  without  the  knowledge  or 
oonsent  of  the  owner,  should  open  the  gate  and  turn  him 
looee  into  a  crowded  thoroughfare,  from  which  damage 
ensued,  it  would  be  a  great  hardship  to  hold  the  owner 
responsible  for  it.  Whilst  savage  dogs  may  be  somewhat 
more  dangerous  than  vicious  horses  or  cattle,  they  are  never- 
theless useful  domestic  animals,  which  every  one  has  a  right 
to  keep;  and  whilst  they  may  demand  greater  vigilance  to 
prevent  harm,  this  only  involves  the  question  of  the  degree 
of  caution  to  be  used,  and  does  not  affect  the  question  of 
their  right  to  keep  them,  provided  they  use  the  proper  care. 
If  the  earlier  cases  establish  a  different  rule,  the  interests  of 
society  demand  that  it  should  now  be  abrogated,  considering 
the  various  useful  purposes  for  which  such  animals  are  now 
fsmployed. 

On  the  trial,  the  Court  ignored  this  view  of  the  law  in  its 
instructions  to  the  jury,  and  for  this  reason  the  judgment 
should  be  reversed.  But  inasmuch  as  the  defendants  were 
possibly  guilty  of  negligence  in  keeping  the  dog  under  steps 
covered  with  boards  either  entirely  loose,  or  so  insecurely 
fastened  as  to  be  eaoly  displaced  by  an  accidental  cause, 
from  which  negligence  in  so  keeping  the  dog  the  injury  to 
the  plaintiff  may  have  resulted,  the  plaintiff  should  be 
allowed  to  amend  his  complaint  I  think,  therefore,  the 
judgment  should  be  reversed  and  the  cause  remanded  for  a 
new  trial,  with  leave  to  the  plaintiff  to  amend  his  complaint. 

Hr.  Justice  Spxaoux  did  not  ezpraas  an  opinioL 
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THE  STOCKTON  AND  VISALIA  RA-ILROAD  OOM- 
PAN?  V.  THE  COMMON  COUNCIL  OP  THE  CITT 
OF  STOCKTON. 

■umroKT  CovsTBUcnoK  ^- PoucT  OF  Law  «or  v»  bb  CowsnnnaDw— In 
tlie  eonsideration  of  a  atatnte,  duly  passed  l^  the  Lectalatvre,  the 
Bnpreme  Court  will  not  Inquire  Into  the  motlvM  of  Its  aothor,  or  enter- 
tain the  question  whether  It  be  a  wise  or  a  foolish  law. 

Flown      OV      JUDICIABT     VO     DnCLABB      SrASOm     UWCOMSTXTUTIOMil*. —  The 

power  of  the  ^ndldary  to  declare  a  statute  nnconstltatlonal  should  never 
ho  exerted,  except  where  the  conflict  between  It  and  the  CSsostitatlon  Is 
palpable,  and  tncapahle  of  reoondllatlon. 

OnrsTiTunoKAX.  Pown  or  TAXAnov  —  Lbqiblatitb  DiscxnnoN. —  The 
principle  npon  which  taxation  Is  to  he  Imposed  by  Ihe  State  QoTemBMot 
is  pointed  oat  hy  the  Constltatlon ;  hot  the  extent  to  whiah  tt  aay  be 
carried  Is  left  nnllmlted,  except  by  l^lslatlTe  dIscretiOB. 

^Puauc  Uaa**  ▲  IUttbi  op  LnQisLAnra  DanBMXKAsxoif. —  The  **iah- 
■e  use,"  mentioned  In  the  Constltutlott  (Art  Z,  Sec  8),  apon  which  the 
power  of  eminent  domala  Is  to  be  enerted*  la  left  la  Iiirge  measore  to 
and  the  leglslattia  trntiy,  bgr  whkh  a  tax  Is 


148  a  &  V.  E,  R.  Co,  V.  City  op  Stooxtow.  [Sup,  Ct. 


statement  of  Facta. 


Imposed  or  prlyate  propertj  taken,  la  each  a  leslalatlTe  detennlnatl«n 

that  the  pnblie  vae  la  to  be  promoted  lif  the  tax  or  the  taklnt  directed. 

HapA  Vallbt   RATT.aoAP  Co.  v.  Napa  Coumtt,  80  Cal.  4S7,  on  the  point 

that  railroada  concern  the  public  interest  aa  a  matter  of  legal  Jodc- 
ment,  and  that  leglslatlye  action  to  that  effect  Is  not  open  to  review  by 
the  Jndlclal  department,  cited  aa  controlling  anthority. 

**  Public  Ura**  to  Support  Taxation  pob  Bailboao  PuBPona. — Tbo 
same  kind  of  **  public  nae  **  which  will  authorise  the  taking  of  prtrato 
property  in.eld  of  a  partkuiaa;  raAro<d»  In  the  exerdae  of  the  power 
of  eminent  domain,  will  support  the  laying  of  a  tax  tn  aid  of  the  same 
road,  under  the  taxing  power. 

Eailboaim  mat  n  op  "Pcbcxc  tTsv,"  trduob  also  pob  Pbitaitb 
Pbopit. —  The  mere  fhet  that  a  railroad  la  owned  and  operated  Iff  a 
prlTBta  corporation,  and  far  private  pntti,  dee»  net  prevent  It  Iroai 
being  also  of  «*  public  uae.^' 

Maaifa  op  Aid  to  Bailboaoo. —  Aid,  as  fostering  a  public  use,  may  be 
extended  to  the  conatruction  of  a  railroad,  by  meana  of  the  power  of 
eminent  domaAn,  or  of  subscription  to  capital  atock«  and  by  donation 
made  by  cities  and  other  political  snbdlvlalons  of  the  State,  under  the 
authority  of  the  Legislature. 

Stockton  Citt  lUiutoAo  —  Subsxdz  Act  Gonstttotional  —  liAirDAicna. — 
The  Act  of  AprU  1,  1870,  empowering  the  aty  of  Stockton  to  aid  In  the 
conatruction  of  the  Stockton  and  Visalla  Railroad  (SUta.  1889-70,  p. 
SSI),  declared  constitutional;  and  the  Common  Council  of  Stockton  re- 
quired ^  mandamua  to  levy  a  tax  to  pay  Interest  accruing  nadar  its 
provlalOQik 

This  was  an  original  application  in  the  Supreme  Court  fcr 
a  writ  of  mandate  to  require  the  Common  Council  of  the 
City  of  Stockton  to  levy  a  tax  sufficient  to  raise  the  sum  of 
twenty-one  thousand  doUsfs,  in  gold  coin,  being  the  interest 
for  the  first  year  (1870)  on  the  bonds  issued  under  and  by 
yirtue  of  '^An  Act  to  empower  the  City  of  Stockton  to  aid 
in  the  oonstraction  of  the  Stockton  and  Visalia  Railroad," 
approved  April  1, 1870  (Stats.  1869-70,  p.  551).  The  peti- 
tion set  forth  the  facts,  and,  among  other  things,  that  the  de 
fendant,  in  response  to  a  written  demand  made  upon  it  by  the 
petitioner,  refused  to  levy  such  tax  "then,  or  at  any  other 
time,"  assigning  as  a  reason  that  the  statute  was  unconsti- 
tutional and  void.  The  same  ground  substantially  was  taken 
by  the  answer  in  this  proceeding. 
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/.  JB.  McCanneU,  and  J.  B.  Hall,  for  Petitioner, 

The  Act  in  question  is  constitutional  and  valid,  as  a 
law  emanating  from  the  supreme  legislative  power.  In 
the  absence  of  constitutional  restrictions,  the  legislative 
authority  is,  to  all  intents,  supreme,  and,  humanly  speaking, 
omnipotent.  (See  1  Black.  160;  Smith's  Stat,  and  Const 
Construction,  243-268;  Sedgwick's  Stat.  Const  243,  475;  1 
Kent,  448 ;  Cooley  on  Limitations,  83-92 ;  Commonwealth  v. 
UcCloskey,  2  Rawle,  374;  Beehc  v.  The  State]  6  Ind.  528; 
Johnson  v.  The  GommonweaUh,  1  Bibb,  602;  People  v. 
Draper,  16  N.  Y.  643;  Fletcher  v.  Peck,  6  Cranch,  136; 
Winehamer  v.  The  People,  13  N.  Y.  391 ;  Cooley  on  Limita- 
tions, 87, '168,  notes;  Sharpless  v.  The  Mayor  of  Philadel- 
phia, 21  Pa.  St.  162.) 

The  taxing  power  is  left  by  the  Constitution  unlimited, 
both  as  to  its  objects  and  to  the  amount  imposed.  (Cooley 
on  Limitations,  479 ;  McCullough  v.  Maryland,  4  Wheaton, 
428;  Providence  Batik  v.  Billings,  4  Peters,  661;  Booth  v. 
The  Tovm  of  Woodbury,  32  Conn.  124;  Broadhead  v.  MUr 
waukee,  19  Wis.  624;  Dinehari  v.  Town  of  Lafayette,  19 
Wis.  677.)  In  California  the  only  limitation  upon  the  tax- 
ing power  is  the  constitutional  provision  requiring  "  taxation 
to  be  equal  and  unifomL"  Subject  to  this  restriction,  ^^ 
authority  to  impose  taxes  is  mth  us  as  unlimited  as  in 
any  other  sovereign  community  on  the  globe.  (Nougues  v. 
Douglass,  7'Cal.  86 ;  McCaidey  v.  Brooks,  16  OaL  11 ;  People 
4.  Seymour,  18  OaL  832 ;  Taylor  v.  Palmer,  31  Cal.  251.) 

The  statute  in  question  provides  for  a  case  of  taxation  — 
not  of  eminent  domain.  The  Cilgr  of  Stockton  is  -a  munici- 
pal body,'  fully  competent  to  tax  its  citizens  within  legiti- 
mate bounds;  and  the  Act  does  not  empower  or  attempt  to 
empower  it  to  exceed  those  bounds ;  nor  does  it  conflict  with 
any  clause  of  the  Constitution  relating  to  taxation.  (To urn 
of  OuUfard  v.  Supervisors,  18  Barb.  616 ;  People  v.  Coleman, 
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4  OaL  46;  High  v.  Shoemaker,  22  Cal.  368;  BUnding  v. 
Butt,  13  Cal.  343 ;  Bwnett  v.  Mayor  of  Sacrati^ento,  12  Cal. 
72;  Taylor  v.  Palmer,  31  Cal.  251;  People  v.  McOreery,  34: 
Cal.  432;  BeoZs  v.  Amador  County,  35  OaL  630;  Peojple  v. 
llameia  County,  26  Cal.  647;  iV'apa  FaZZey  B.  R.  Co.  t. 
-^apa  County,  30  Cal.  435 ;  People  v.  Mayor  of  Brooklyn, 
4  Comst  420 ;  Prettyman  v.  iSi^p.  o/  TazeweU  Co.,  19  Dl. 
411;  J?anfc  o/  Rome  y.  Village  of  Rome,  18  N.  Y.  38.) 

We  admit  that  th^  Legislature  cannot  take  one  man's  prop- 
erty from  him  and  give  it  to  another,  for  this  would  be  to  de- 
prive him  of  his  property  without  due  process  of  law.  Nor 
can  the  Legislature,  under  pretense  of  taxation,  do  [in- 
directly] what  it  cannot  do  directly.  A  tax,  therefore,  im- 
posed purely  and  singly  for  the  purpose  of  paying  money  to 
a  man  for  his  sole  benefit,  would  come  within  the  cktegory  of 
void  l^islation.  But  such  is  not  the  case  with  railroads,  and 
particularly  with  the  railroad  intended  by  this  Act  It  is 
of  such  a  public  character  as  to  justify  taxation  in  its  behalf. 
The  mere  fact  of  its  ownership  being  individuals  does  not 
prevent  its  use  from  being  public  and  even  wholly  public. 
There  is  abundant  and  conclusive  authority  to  show  that  rail- 
roads in  general  are  now  r^arded  as  of  public  concern. 
(Constitution,  Art  IV,  Sec.  37;  HittelFs  Gen.  Laws,  826; 
Thompson  on  Highways;  Rex  v.  Ths  Severn  and  Wye  B.  R. 
Co.,  2  Bam.  &  Aid.  647;  People  v.  Kerr,  27  K  Y.  189; 
Contra  Coeta  B.  B.  Co.  v.  Moss,  23  Cal.  324;  Vattell,  Lib.  1, 
Chap.  9,  Sees.  100-1\).^ :  Bloodgood  v.  Mohawk  and  Hudson 
River  B.  B.  Co.,  18  Wend.  10;  Beehnan>  v.  Saratoga  and 
Schenectady  R.  R.  Co.,  3  Paige,  45;  Sharpless  v.  Mayor  of 
Philadelphia,  21  Pa.  St  149;  Moers  v.  City  of  Reading,  21 
Pa.  St  189;  CommoniweaUh  ▼.  McWiUiams,  11  Pa.  St  61*^ 
Shaw  ▼.  Dennis,  S  Gilnian,  405 ;  CKbhons  v.  MohUe  amd  0. 
R.  R.  Co.,  36  Ala.  418 ;  Stein  ▼.  City  of  Mobile,  24  Ala.  612 ; 
Bank  of  Augusta  v.  Augusta,  49  Maine,  508;  Goddin  v. 
Crump,  8  Leigh,  120;  City  of  Bridgeport  v.  Housatonic 
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B.  B.  Co.,  16  CoQiL  476 ;  Nichol  v.  Mayor  of  Nashville, 
»  EnmphreTS,  252;  Clark  v.  Town  of  JanesviUe,  10 
Wis.  170;  Btishnell  v.  Behit,  10  Wis.  195;  Cm.  B.  R. 
Co.  V.  Clinton  County,  1  Ohio,  77 ;  Cass  v.  Dillon,  2  Ohio, 
607;  Fosdiek  v.  Perrysbiarg,  14  Ohio,  472;  V,  8.  and 
Texas  Railway  v.  Parish  of  Ouachita,  11  La,  An.  649; 
Parker  v.  Scoggin,  11  La.  An.  629;  N.  0.  0.  &  0.  W. 
B.  B.  T.  Estate  of  McDonough,  8  La-  An.  341 ;  21  Miss. 
S09;  Talbot  v.  Dent,  9  B.  Monroe,  626;  Slack  v.  Maysville 
B.  R.  Co.,  13  id.  1 ;  Copes  v.  City  of  Charleston,  10  Kichard- 
wn,  491 ;  Clark  ▼.  Rochester,  24  Barb.  446 ;  Dubuque  County 
▼.  Z>.  <fe  P.  22.  fi.  (7o.,  4  Green,  1 ;  Stefe  v.  Bissell,  4  Green, 
328;  CTapp  v.  Cedar  County,  5  Iowa,  15;  BtTigr  v.  Johnson 
County,  6  Iowa,  265;  McMiUer  v.  Boyles,  6  Iowa,  304; 
Games  v.  jBofefc,  8  Iowa,  193 ;  State  v.  Board  of  Equalization 
of  Johnson  County,  10  Iowa,  167 ;  City  of  Si.  Louis  v.  Alex- 
ander,  28  Mo.  483;  2  Jones'  Eq.  141;  GUy  of  Aurora  v. 
West,  9  Ind.  74;  Redfield  on  Railways,  Sec.  230,  Note  1; 
County  of  Knox  v.  AspinwaU,  21  How.  589 ;  Same  v.  Wal- 
lace, 21  How.  647;  Zabriskie  r.  Cleveland  R.  R.  Co.,  23 
How.  881 ;  Amoy  v.  Mayor  of  AUeghan/y,  24  How.  305 ; 
Cormnonwealth  y.  AspinwaU,  24  How.  376;  Odpecke  y. 
Dvbuque,  1  Wallace,  176;  Low  v.  Marysville,  5  CaL  214; 
Patterson  ▼.  Marysville,  13  Cal.  182 ;  Hobarl  v.  Supervisors 
of  Butte,  17  Cal.  29;  French  v.  Teschemaker,  24  OaL  641; 
Peopfo  ▼.  Coon^  28  CaL  641 ;  People  v.  Supervisors  of  San 
Prandsco,  27  Cal.  667;  Robinson  v.  BidweU,  22  Cal.  394; 
JTapa  Valley  R.  R.  Co.  v.  iV^apa  County,  80  OaL  435 ;  Contra 
Costa  R.  R.  Co.  v.  Moss,  23  Cal.  324;  People  v.  Pacheco, 
87  CaL  209;  Redfield  on  Railroads,  Sec  230,  Note  1; 
Pierce  on  Am.  Railroad  Law,  108-116,  notes.)  Indeed,  it 
is  not  saying  too  nmch  to  assert  that  no  question  has  been 
mooted  in  Ae  Conrts  of  these  States,  upon  which  a  doubt  at 
in  eonld  hinge,  in  the  determination  of  which  there  has  been 
fD  remarkaUe  a  oommrrence  of  opinion. 
There   are  several  cases,  such  as  State  ▼•   County  of 
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Wapello,  13  lowa^  890 ;  Whiting  v.  Sheboygan  Railway  Co., 
in  Wisooiusin;  and  People  v.  Township  of  Salem,  in  Michigan, 
which  hold  a  contrary  doctrine,  proceeding  npon  the  idea 
that  becanae  a  railioad  is  owned  by  what  they  term  a  private 
corporation,  its  nse  is  therefore  private;  but  we  may,  with 
perfect  safety  to  our  argoment,  leave  these  cases  to  the 
rebuke  of  the  U.  S.  Supreme  Court,  in  Oelpecke  v.  Dubiujue, 
1  Wallace,  206,  that  they  stand  in  unenviable  solitude  and 
notoriety. 

It  may,  however,  be  objected  that  in  this  case  the  city 
does  not  become  a  stockholder  in  the  company,  nor  acquire 
an  interest  in  the  road  in  exchange  for  her  bonds;  that, 
therefore,  such  bonds  are  what  they  may  choose  to  call  a 
pure  "donation,"  and  that  the  act  in  question,  not  being 
founded  upon  a  proper  consideration,  is  null  and  void.  But 
assuredly,  if  the  Legislature  can  authorize  a  city  to  take 
stock  in  a  railroad  company,  and  levy  a  tax  to  pay  the  prin- 
cipal and  interest  of  the  bonds  issued  in  exchange  for  such 
stock,  it  may,  by  a  like  exercise  of  power,  authorize  it  to 
advance  its  bonds  by  way  of  direct  aid  to  the  road,  without 
receiving  stock  therefor.  The  existence  of  the  taxing  power 
being  conceded,  the  Legislature  is  the  sole  judge  of  the 
occasion  of  its  exercise.  All  the  authorities  admit  this,  in- 
cluding Judge  Cooley  and  the  Iowa  and  Wisconsin  Courts. 
In  fact,  many  of  the  decisions  cited  by  us  are  cases  of  the 
absolute  advance  of  the  bonds,  or  other  securities — ^no  stock 
being  received  in  exchange.  (See  Bank  of  Augusta  v.  City 
of  Augusta,  49  Maine,  508;  Stein  v.  City  of  Mobile,  24 
Alabama,  612;  People  v.  Supervisors  of  S.  F.,  27  Cal.  667; 
Cojitra  Costa  B.  R.  Company  v.  Moss,  23  Cal.  324;  Napa 
Valley  B.  R.  Co,  v.  Napa  County,  30  Cal.  435 ;  and  especially 
Peo2)le  V.  Alameda  County,  26  Cal.  647 ;  and  Reals  v.  Amador 
County,  35  Cal.  630,  in  respect  to  the  finality  of  the  legis- 
lative judgment  relative  to  the  occasion  for  exercising  the 
taxing  power.) 
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Jo  Hamilton,  Attorney  General,  for  Eespondents. 

The  issue  in  this  case  is  whether  a  municipal  corporation 
ean  be  compelled  to  levy  a  tax  upon  its  citizens  and  prop- 
erty to  raise  a  subsidy  to  a  private  corporation.     As  an 
original  proposition,  I  have  no  doubt  that  the  true  principle 
is  with  respondents.     It  is  true  that  years  ago,  during  the 
internal   improvement  mania  which  existed   all  over  the 
country,  the  early  decisions  of  many  of  the  States  upon  this 
power  of  taxation  went  too  far;  but  even  those  decisions,  I 
think,  will  be  found  not  to  have  gone  to  the  extent  asked 
for  in  this  case.    In  most,  if  not  all  of  them,  the  discussions 
grew  out  of  cases  in  which  the  corporations  were  stock- 
holders, and  not  like  the  present  case,  where  the  municipal 
corporation  is  asked  to  pay  without  being  interested  in  the 
enterprise,  except  by  that  incidental  interest  which  would 
be  expected  to  inure  from  increase  of  business.     The  most, 
if  not  all,  of  these  States  have  seen  the  impolicy,  improvi- 
dence, and  unconstitutionality  of  their  former  course,  and 
have  recently,  by  a  series  of  able  and  convincing  decision.s, 
proven  the  error  of  their  earlier  opinions.     The  Courts  of 
New  York,  Wisconsin,  Pennsylvania,  Michigan,  and  those 
of  other  States  have  recently  had  this  question  under  oon- 
dderation;  and  it  is  gratifying  to  every  lover  of  oonfltit»- 
tional  law  to  observe  that  they  are  all  returning  to  the  old 
landmarks,  admitting,  as  they  all  do,  the  danger  of  abandon- 
ing, for  any  causey  the  rule  of  striet  construction  and  rigid 
adherence. 

I  admit,  if  the  Act  be  within  tiie  powers  granted  by  die 
Constitation,  that  we  are  not  permitted  to  discuss  its  pro- 
priety or  advisability;  but  I  deny  that  the  Legislature  is 
^  the  sole  judge  of  the  l^ality  or  oonstitutionalily  of  its  acts, 
and  that  the  Act  in  question  is  constitntional  and  valid,  as  a 
law,  because  it  emanatee  from  the  law  making-power— -the 
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Legislature  I  deny,  also,  that  the  restriction  or  inhibition 
upon  legislative  action  must  be  found  within  the  letter  of 
the  Constitution;  that  the  negative  must  be  averred  in  the 
instrument  On  the  contrary,  I  insist  that  we  are  at  liberty 
to  take  the  whole  instrument,  and,  construing  it  as  we  would 
any  other  law,  determine  from  it  whether  an  Act  be  repug- 
nant to  it,  even  when  we  can  find  no  absolute  native  in 
the  letter,  nor  any  single  word  or  sentence  which  contain.' 
any  such  negative.  (See  Nougues  v.  Douglas,  7  Cal.  66; 
French  v.  Teschemaker,  24  Cal.  618;  Bovrland  v.  Hildreth, 
26  Cal.  161 ;  Ferris  v.  Coover,  11  Cal.  175.) 

Upon  examining  the  Constitution  —  and  particularly 
Article  I,  sections  eight,  eleven,  and  twenty-one ;  Article  IV, 
section  thirty-seven;  and  Article  XI,  sections  ten  and  thir- 
teen—  it  will  be  foimd  that  freedom  of  person,  of  speech,  of 
action,  of  property,  freedom  for  the  masses,  protection  to  the 
people^  is  the  utterance  of  every  line,  is  the  expression  of 
every  sentence^  of  the  instrument;  and,  to  make  the  propo- 
sition beyond  contradiction,  the  instrument  in  express  words 
declares  that  "  this  enumeration  of  rights  shall  not  be  con- 
strued to  impair  or  deny  others  retained  by  the  people.'^ 
While,  therefore,  it  is  admitted  that  the  Legislature,  beinr 
the  supreme  law-making  power  of  the  State,  has  discretion 
in  legitimate  taxation,  it  is  insisted  that  its  power  extends 
no  further,  and  that,  in  going  beyond  legitimate  taxation,  its 
action  becomes  usurpation,  just  as  much  as  if  it  were  assuni 
ing  to  do  acts  wholly  without  its  constitutional  power. 

All  the  writers  upon  the  subject  of  taxaticm  agree  in  con- 
fining its  objects  to  public  uses  and  purposes.  (See  Web- 
ster,  Bouvier,  BurriU,  Story  on  Const  472;  Blackwell  on 
Tax  Titles,  1.)  The  right  and  power  of  taxation,  from  its 
very  nature,  must  exist  in  the  sovereign  power.  The  con- 
sideration going  to  the  citizen  for  the  taxes  he  pays  is  pro- 
tection to  himself,  his  family,  and  his  property ;  and  if  he  ' 
gets  none  at  this  oonsideratioii  for  the  money  he  pays,  tliere 
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is  no  mutuality  of  benefit^  and  his  substance  is  taken  with- 
out any  corresponding  advantage  to  him  in  return.  In  the 
▼eiy  nature  of  things,  he  can  get  this  protection  from  none 
hot  the  supreme,  the  sovereign^  power;  hence,  it  follows  that 
the  powCT  of  taxation  is  a  soyereign  power,  and  cannot  exist 
in  any  but  the  sovereign.  If  exercised  by  any  other  than 
the  sovereign,  its  del^ates  or  agents,  it  is  a  usurpation. 
Now,  for  what  purposes  may  taxation  be  imposed  !  Clearly, 
for  only  such  purposes  as  are  contemplated  in  the  contract 
between  the  Qovemment  and  the  citizens;  for  only  such 
public  uses  as  bring  about  the  result  intended  —  the  support 
and  maintenance  of  the  Gk)vemment,  the  sovereign,  whose 
protection  is  earned  by  the  taxpayer.  There  is  a  mutuality, 
a  dependence,  the  one  upon  the  other.  This  creates  har- 
mony; and  outside  of  this,  there  is  neither  harmony  nor 
community  of  interest.  If  the  power  of  taxation  goes  fur- 
ther than  this,  it  ceases  to  be  taxation,  and  becomes  plunder. 
(Lumston  v.  Cross,  19  Wis.  284;  Soens  v.  Bdcine,  10  Wis. 
250;  Foster  v.  Kenoshe,  12  Wis.  620;  Hosbrook  v.  MUwau- 
k$e,  13  Wis.  134;  Brown's  Legal  Maxims,  3,  and  note.) 

The  L^slature  cannot  levy  a  tax  for  merely  private  and 
individual  purposes,  neither  can  they  authorize  a  municipal 
corporation  to  do  so — but  only  for  some  object  of  public  or 
common  interest  (Soens  v.  Racine,  10  Wis.  371 ;  Broad- 
head  v.  Milwaukee,  19  Wis.  624;  Sharpless  v.  Mayor  of 
Philadelphia,  21  Pa.  8t  108 ;  Whiting  v.  Sheboygan  R.  R. 
Co.,  25  Wis.  167;  Detroit  and  Howell  R.  R.  Co.  v.  Town  of 
Bolem, — Mich,  [not  yol  reported];  Hanson  v.  Yerrwn, 
27  Iowa,  28. 

Again,  if  the  consideration  averred  in  the  petition,  that 
the  contemplated  railroad  in  an  eiiterprise  of  great  utility  to 
the  people  of  the  State  at  large,'  and  especially  to  Stockton 
and  the  surroxmding  towns  and  counties,  is  sufficient  to 
render  this  enterprise  such  as  to  entitle  it  to  have  taxes 
levied  and  given  for  its  support,  then  the  surrounding  towns 
and  counties  and  the  people  of  the  whole  State  should  share 
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equally  in  the  burden  of  taxation.  (Const.,  Art.  XI,  Sec. 
15.)  But  this  is  not  a  sufficient  consideration;  it  is  not  suda 
public  use  as  is  the  legitimate  subject  of  taxation*  So  far  as 
the  public  is  concerned  the  incidental  advantage  to  be  de* 
rived  from  this  enterprise  is  not  a  public  use.  The  railroad 
company  is  a  private  corporation  just  as  much  as  any  other. 
(Angell  &  Ames  on  Cor.,  Sections  14,  30,  36.)  The  respond- 
ent is  not  a  stockholder,  and  will  not  be  benefited  by  the 
gains  of  the  enterprise  —  these  go  into  the  pockets  of  private 
citizens,  while  the  taxpayer  foots  the  bills.  I  can  see  neither 
law  nor  justice  in  forcing  one  man  to  give  his  money  to 
another,  or  to  a  corporation,  who  desires  to  use  it  for  the 
purpose  of  building  a  railroad,  any  more  than  any  other  en* 
terprise.  To  my  mind  the  later  and  better  authorities  clearlv 
establish  the  proposition,  that  a  municipal  corporation  has 
no  authority  to  donate  the  money  of  its  taxpayers  to  a  pri- 
vate corporation,  and  that  a  corporation  for  building  rail- 
roads for  its  own  private  gain  is  a  private  corporation.  The 
Legislature  has  no  constitutional  power  to  apply  or  to  loan 
the  money  of  such  municipal  corporation  or  of  its  citizens  to 
any  such  use ;  and  the  Act  under  which  the  petitioner  claims 
is  unconstitutional  and  void. 

[The  briefs  of  coimsel  in  this  case  were  numerous  and 
lengthy.  On  the  part  of  the  petitioner,  Messrs.  McConnell 
and  Hall  filed  three,  and  S.  W.  Sanderson  filed  two,  one  of 
them  containing  also  a  certified  copy  of  the  late  opinion  of 
the  Supreme  Court  of  Iowa  in  the  case  of  /.  B.  Stewart  v. 
The  Board  of  Supervisors  of  Polk  Cowniy.  On  the  part  of 
the  respondents,  Jo  Hamilton,  Attorney  General,  filed  three 
briefs,  and  Messrs.  Hale  ft  Edmonds  one.] 

By  the  Court,  Waixaox,  J. : 

An  act  was  passed  by  the  Legislature  at  its  late  session, 
and  approved  on  the  first  day  of  April,  1870,  which  is  en- 
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titled  '^  An  Act  to  empower  the  City  of  Stockton  to  aid  in 
the  construction  of  the  Stockton  and  Yisalia  Bailroad." 
(Acta  1869-70,  p.  561.) 

In  anbatance  it  directs  the  mnnicipal  authoritiea  of  the 
dtj  of  Stockton  to  donate  three  hundred  thousand  dollars 
to  a  company  who  propose  to  build  a  certain  railroad^  having 
a  permanent  terminus  in  the  city  itself,  at  its  water  front. 
Under  the  provisions  of  the  Act  the  bonds  of  the  city  for 
the  entire  sum  are  to  be  placed  in  the  hands  of  three  gentle- 
men named  in  the  Act^  who  are  thereby  created  a  Disburs- 
ing Board,  and  who  are  to  deliver  the  bonds  to  the  company 
b  designated  sums,  from  time  to  time,  as  the  work  shall 
progress.  These  bonds  are  to  bear  annual  interest,  accruing 
at  a  fixed  rate;  and  to  pay  this  interest  as  well  as  to  dis- 
charge the  principal  sum  mentioned  in  the  bonds,  the  Act 
directs  the  municipal  authorities  of  the  city  to  levy  an 
annual  tax,  in  the  same  manner  in  which  city  taxes  for 
general  municipal  purposes  are  collected,  etc  The  author- 
ities of  the  city  have  pursued  the  directions  given  them  by 
the  legislature,  so  far  as  to  prepare  and  deliver  the  bonds 
to  the  Disbursing  Board;  but  they  now  refuse  to  levy  the 
tax  to  pay  the  accruing  interest  thereon. 

To  compel  them  to  do  this  the  present  application  for  a 
mandamus  is  made  by  the  railroad  company. 

The  application  is  resisted  by  the  city  upon  a  single 
ground —  ^*  that  said  Act  of  April  1,  1870,  and  all  the  pro- 
visions thereof,  are,  and  ever  have  been,  repugnant  to,  and 
in  violation  of  the  Constitution  of  the  State  of  California.'' 

It  is  thus  made  apparent  that  the  case  here  must  turn 
wholly  upon  the  question  of  constitutionfltl  power  in  the 
Legislature  to  enact  the  statute,  and  that  our  Anty  begins 
and  ends  with  a  consideration  of  the  mere  point  of  law 
presented. 

This  18  so  obvious  that  no  one  will  controvert  it    It  is  so 
plain  of  itaelf  that  no  raaaoniiig  nor  process  of  demonstration 
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oould  make  it  clearer.  But^  self-evident  as  it  is^  a  perusal 
of  the  voluminous  printed  arguments  on  file  admonishes  ns 
that  it  is  not  so  plain  but  that  it  may  easily  be  forgotten. 
Surely  we  are  not  here  to  pass  upon  the  motives  of  the 
authors  of  the  statute.  Though  "corruption  may  invade 
the  halls  of  legislation,  and  the  interests  of  the  people  be 
betrayed  by  their  chosen  representatives/*  and  though  "  the 
Executive  may  prove  faithless  to  his  trust,"  ihe  consti- 
tutional authority  of  these  functionaries  to  enact  this  statute 
vtrould,  nevertheless,  be  precisely  as  broad  and  deep  in  its 
measure  as  though  the  Act  in  question  were  admitted  to 
have  found  its  inspiration  in  the  wisest  statesmanship  and 
the  purest  public  virtue. 

It  is  unavailing,  therefore,  that  the  counsel  for  respondents 
should  come  here  to  complain  that  *^  it  is  notorious  that  the 
facility  of  influencing  legislative  bodies  is  such  that  the 
passage  of  any  measure  can  be  secured  through  the  usual 
appliances;  for  even  if,  imfortunately,  this  be  true,  it  is 
also  true  that  we  have  no  authority  to  reform  these  *'  legis- 
lative bodies,''  nor  to  call  them  to  account  for  the  manner 
in  which  they  may  have  conducted  the  public  business  in- 
trusted to  their  hands.  Questions,  too,  which  regard  the 
mere  policy  of  the  statute  —  inquiries  as  to  whether  it  is  in 
itself  a  wise  law  or  a  foolish  law;  whether  its  anticipated 
operation  will  be  to  promote  or  to  retard  the  true  prosperity 
of  the  people  —  are  not  for  us  to  consider ;  for  these,  and  other 
questions  cognate  to  these,  involve  the  field  of  mere  political 
inquiry,  which  it  does  not  become  us  to  enter,  and  which  we 
cannot  enter,  except  we  overleap  the  barriers  by  which  the 
limits  of  our  rightful  authority  are  plainly  defined. 

We  have  deemed  it  proper  to  say  thus  much  in  limine,  in 
order  that  our  purposed  silence  in  regard  to  these  matters, 
concerning  which  it  is  our  duty  to  be  silent  here,  may  not^ 
be  misconstrued  or  misunderstood. 

The  etie  before  w  requires  an  examination  at  our  hands 
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into  the  authority  of  the  Legislature  to  enact  the  statute  in 
question. 

The  authority  of  the  judiciary  in  this  country  to  consider 
of  the  extent  of  the  legislative  power  in  the  enactment  of 
laws  was  formerly  denied  in  toto,  and  it  will  be  remembered 
that  in  the  early  days  of  the  Federal  Constitution  some  of 
the  most  distinguished  public  men,  among  whom  was  Mr. 
Jefferson,  maintained  the  opinion  that  no  Court  had  the 
rightful  authority  to  declare  a  statute  unconstitutional  which 
had  received  the  sanction  of  the  popular  will,  acting  through 
its  chosen  representatives.  It  is  known,  too,  that  an  im- 
peachment of  a  Judge  of  a  State  Court  of  the  highest  grade 
was,  at  a  later  period,  instituted  for  an  attempt  upon  his  part 
to  uphold  this  power,  admitted  to  be  anomalous,  and  that 
upon  his  trial  but  a  single  vote  was  wanting  to  his  conviction 
of  the  charge  of  usurpation  of  authority  in  his  office. 

Though  the  power  itself  is  now  admitted,  it  is,  neverthe- 
less, conceded  to  be  always'  one  of  the  utmost  delicacy  in  its 
exercise,  and  never  to  be  exerted  except  when  the  conflict 
between  the  statute  and  the  Constitution  is  palpable  and  in- 
capable of  reconciliation.  To  this  effect  the  authorities  are 
substantially  uniform. 

In  8amio  v.  The  State  of  Iowa,  2  Iowa  R.  208,  Mr.  Justice 
WooDWAED,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Iowa,  unanimous  on  this  point,  said : 

"  For  some  time  after  the  establishment  of  the  State  Gbv- 
emment,  it  was  doubted  whether  the  judiciary  possessed 
authority  to  declare  and  hold  an  Act  of  the  Legislature 
unconstitutional  and  void,  and  the  exercise  of  the  power  was 
declined  by  some  Courts.  And  now,  although  the  power  is 
universally  admitted,  its  exercise  is  considered  of  the  most 
delicate  and  responsible  nature,  and  is  not  resorted  to  unless 
the  case  be  clear,  decisive,  and  unavoidable.*' 

And  said  the  Supreme  Court  of  Indiana  (4  Ind.  344). 
^  Such  questions  (involving  the  constitutionality  of  statutes) 
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axe  always  regarded  by  the  Courts  as  of  serious  importance. 
The  judiciary  look  to  the  Acts  of  the  Legislature  with  great 
respect^  and  reconcile  and  sustain  them  if  possible.  The 
General  Assembly  is  the  immediate  exponent  of  the  popular 
will —  GxpTeBslj  delegated  to  clothe  that  will  with  the  forms 
of  law.  The  presumption  that  such  a  body  has  sanctioned 
enactments  in  violation  of  the  Constitution  is  not  to  be 
lightly  indulged.  That  the  Act  is  imperfect  or  impolitic 
is  not  enough.  These  defects  .subsequent  legislation  can 
remove  by  amendment  or  repeal.  To  bring  its  validity 
within  the  control  of  the  Courts,  it  mupt  be  clearly  subvers- 
ive of  the  Constitution." 

See,  also,  Bice  v.  Foster,  i  Harrington,  479 ;  Fisher  v.  Mc- 
Oier,  1  Gray,  1;  Commonv/eaith  v.  William,  11  Penn.  61, 
where  the  Supreme  Court  of  Pennsylvania  say :  "  Of  late 
years  it  has  been  much  the  fashion  to  impeach  the  action  of 
the  legislative  bodies  as  unconstitutional^  when  it  happened 
not  to  accord  with  the  party's  notion  of  propriety  and  abstract 
right  This  is  very  frequently  done  in  sheer  oblivion  of  the 
doctrine  that  express  prohibition  or  necessary  implication  is 
essential  to  oust  the  State  Legislature  of  authority." 

We  think  that  the  adjudications  in  this  court  give  the 
correct  definition  of  the  judicial  power  to  declare  a  statute 
unconstitutional,  as  now  maintained  by  the  general  current 
of  authority.  It  is  said  (12  CaL  884)  that  it  "should  never 
be  exercised  unless  there  be  a  dear  repugnancy  between  the 
inferior  and  the  organic  law.'' 

Again  (17  Cal.  30)  :  "  But  the  legislative  department^  rep- 
resenting the  mass  of  political  powers,  is  no  further  con- 
trolled, as  to  its  powers,  or  the  mode  of  their  exercise,  than 
by  the  restrictions  of  the  Constitution.  Such  restriction 
must  be  shown,  before  the  action  of  the  L^slature,  as  to 
fact  or  mode,  can  be  held  invalid." 

Again  (17  CaL  551) :  ''  But  it  ia  equally  well  settled  that 
this  power  (to  declare  an  Ast  of  the  Legislature  unconstitu* 
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tioQal)  is  not  to  be  exeroised  in  doubtful  cases,  but  that  a 
just  deference  for  the  legislative  depitrtm^it  enjoins  upon 
flie  Courts  the  duty  to  respect  its  will,  unless  the  Act  declar- 
ing it  be  dearlj  inconsistent  with  the  f uudaznental  law, 
which  all  members  of  the  several  departmeats  of  the  Gov- 
ermnent  are  sworn  to  obej/' 

The  law-making  power  is,  in  its  eesence  and  nature^  the 
npieme  power  in  the  State,  ai^d  the  Lc^slature,  in  its  exer^ 
eise,  impers^mates  the  aggregated  sovereignty  of  the  people 
tbsnselve& 

Hence  it  results  that  the  Legislature  is  politically  omnipo- 
tent, except  in  those  particulars  in  which  its  power  has  been 
limited,  qualified,  or  absolutely  withdrawn  by  the  provisions 
of  the  Federal  or  the  State  Constitution.  Said  Chief  Justice 
Black,  in  speaking  of  this  feature  of  our  organized  political 
system :  "  If  the  people  of  Pennsylvania  had  given  all  the 
authority  which  they  themselves  possessed  to  a  single  per- 
son, they  would  have  created  a  despotism  as  absolute  in  its 
control  over  life,  liberty,  and  property  as  that  of  the  Russian 
Autocrat..  But  they  gave  a  portion  of  it  to  the  United 
States,  specifying  what  they  gave,  and  withholding  the  rest 
The  power  not  given  to  the  Government  of  the  Union  was 
bestowed  on  the  Government  of  the  State,  with  certain  lim- 
itations and  exceptions  expressly  set  doAvn  in  the  State  Con- 
stitution. The  federal  Constitution  confers  powers  expressly 
aiumerated;  that  of  the  State  contains  a  general  grant  of 
all  powers  not  excepted  The  amstruction  of  the  former 
instrument  is  strict  against  those  who  claim  under  it;  the 
interpretation  of  the  latter  is  strict  against  those  who  stand 
upon  the  exceptions,  and  liberal  in  favor  of  the  Govemm^it 
itaelf.  The  Federal  Government  can  do  nothing  but  what  is 
authorized  expresely  or  by  clear  implication ;  the  State  may 
do  whatever  is  not  prohibited."  (Shaarpleas  v.  Mayor  of 
Philadelphia,  21  Penn.  St  R  160.) 

TOkZLL^U 
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Theee  general  views  found  early  expression  in  this  Ckmrt 
(People  Y.  Coleman,  4  Oal.  46 ;  Thome  v.  San  Frandeco, 
id.  167),  and  have  since  been  steadily  maintained  hera  (6 
Oal.  89;  18  Oal-  159;  17  Oal.  547;  26  OaL  183.) 

Whenever,  therefore,  it  is  alleged  that  a  statute  which 
has  been  enacted  in  due  form  by  the  legislative  depart- 
ment of  the  Government  of  this  State  is^  indeed,  in  ezoees 
of  its  authority  to  enact,  it  is  necessarily  the  allegation  of 
an  exception  to  the  contrary  of  an  admitted  general  rule; 
and,  therefore,  the  construction  is  '^  strict  against  those  who 
stand  upon  the  exception,  and  liberal  in  favor  of  the  Qov- 
emment  itself  .'* 

Hence,  when  we  are  called  upon  to  declare  Hiat  there  was 
no  authority  for  the  Legislature  to  enact  a  particular  statute, 
it  is  necessary  that  we  be  pointed  to  the  clause  or  clauses  of 
one  or  the  other,  or  both,  of  these  Oonstitutions,  supposed 
to  have  taken  away  the  power  entirely,  or  limited  it  to 
something  else  than  the  subject  to  which  the  Legislature 
has  applied  it  It  vrill  not  do  to  talk  about  the  "spirit 
of  the  Constitution''  as  imposing  a  limitation  upon  the  leg- 
islative power.  The  limitation  ought  to  be  something  defi- 
nite in  itself — as  definite  as  a  sum  to  be  subtracted  from  a 
larger  one,  in  order  to  ascertain  a  balance. 

The  "  spirit  of  the  Constitution  "  as  an  interdiction  upon 
l^slative  power  was  repudiated  by  this  Court,  in  Patterson 
v.  Board  of  Supervisors  of  Yvba  County,  18  Cal.  182,  in 
which  Mr.  Justice  DAiaEL,  of  the  Supreme  Court  of  the 
United  States,  is  mentioned  as  having  said  that  'Mf  Judges 
were  to  adopt  the  notion  that  a  law  might  be  declared  uncon- 
stitutional because  of  its  supposed  repugnance  to  the  spirit 
of  the  Constitution,  they  ought  to  employ  a  rapping  medium 
to  procure  authentic  revelations  from  that  spirit."  The 
"spirit  of  the  Constitution,'^  as  a  means  to  ascertain  the 
powers  of  other  departments,  would  partake  too  much  of 
the  personal  spirit  of  the  individual  Judges  ehosen  for  the 
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time  being  to  interpret  that  instrument,  and,  chameleon- 
like, it  would  be  apt  to  prove  white,  or  gray,  or  red,  or 
bluish,  or  bottle  green,  as  the  peculiar  views  of  those  having 
the  spirit  in  their  keeping  might  give  it  color.  However  it 
may  be  urged  upon  a  Court  as  a  standard  by  which  legislative 
power  is  to  be  measured  in  a  particular  case,  such  as  that 
now  at  bar  for  instance,  we  think  that  even  those  who  so 
oige  it  would  hesitate  long  before  they  could  be  brought  to 
inscribe  it  upon  the  Constitution  itself,  that  the  powers  of 
each  of  the  departments  of  the  Government  should  actually 
be  limited  by  the  ^  spirit  of  the  Constitution,"  as  from  time 
to  time  declared  by  the  Courts. 

The  rule  which  requires  that  an  alleged  limitation  upon 
the  powers  of  the  State  Government  should  appear  either 
by  the  words  which  the  people  have  employed  for  that  pur- 
.  pose,  or  by  an  implication  necessarily  flowing  from  those 
words,  and  without  which  the  words  themselves  cannot  have 
their  natural  force  and  fair  import,  is  firmly  established. 

It  assumes,  and  correctly  assumes^  that  it  was  the  inten- 
tion of  the  people  that  their  representatives  should  exercise 
all  political  power,  except  such  as  the  people  themselves  have 
singled  out,  and  have  either  forbidden  to  be  exercised  at  all, 
or  permitted  to  be  exercised  only  upon  certain  conditions, 
and  under  stated  circumstances. 

If,  however,  there  be  among  the  great  powers  of  govern- 
ment a  single  one  upon  which,  more  than  upon  any  other, 
we  would  anticipate  that  the  intended  limitation  of  the 
power  would  have  found  exact  and  careful  expression  upon 
the  face  of  the  Constitution  itself,  that  one  would  be  the 
power  involved  in  the  case  at  bar  —  the  power  of  taxation; 
for  it  is  notorious  that  in  this  country  and  elsewhere  (every- 
where that  government  has  found  an  organized  existence 
among  men),  it  has,  more  than  any  other,  perhaps  more  than 
all  other  powers  together,  proven  to  be  the  exhaustless  source 
of  political  disquiet  and  disturbance  in  the  body  politia    Its 
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general  histoiy  has  been  niTicIi  the  same  in  all  countries 
where  the  people  have  aspired  to  be  free^^and  have  sought 
to  obtain  guarantees  for  the  safety  and  the  protection  of  their 
property  against  the  unreasonable  or  irregular  exactions  of 
Government 

To  go  back  somewhat  less  than  three  hundred  years  in 
the  history  of  the  country  from  whose  political  polity  many 
of  the  most  important  features  of  our  own  system  have  been 
derived,  we  find  an  important  tax  controversy  pending  upon 
the  point  of  the  power  to  impose  taxes  upon  the  people,  and 
the  particiilar  inquiry  waa^  whether  that  power  belonged  to 
the-Eling,  by  virtue  of  the  royal  prerogative,  or  waa  only  to 
be  exercised  by  the  people  themselves,  through  their  repre- 
sentatives in  Parliament. 

It  was  in  1606  that  Bates'  case  arose,  upon  an  information 
in  the  Exchequer,  in  which  the  question  was  distinctly  pre- 
sented. It  was  recognized  as  one  of  surpassing  importance 
to  the  English  people,  and  in  his  argument  against  the 
asserted  power  of  the  Crown  in  that  case,  Mr.  Yelverton  gave 
expression  to  the  popular  view  of  the  day  when  he  said: 
"It  is  not  what  we  shall  be  called,  or  how  we  shall 
divide  what  we  have,  but  whether  we  shall  have  anything 
or  nothing/* 

Bates'  case  was  determined  by  the  Court  in  favor  of  the 
Crown,  as  were  other  like  cases  which  followed  —  among 
them  the  celebrated  case  of  Hampden  concerning  the  ship 
money.  The  controversy  thus  waged  in  the  Courts  led  at 
last  to  the  long  and  disastrous  struggle  which  culminated  in 
the  overthrow  of  the  Government  and  the  establishment  of 
the  Protectorate.  That  all  taxes  must  be  laid  by  the  people, 
through  their  representatives  in  Parliament,  has  been  since 
firmly  maintained  in  England.  At  the  Restoration,  even, 
amid  the  general  national  joy  at  the  welcome  event,  it  waa 
not  forgotten  to  resolve,  that  to  tax  in  any  other  manner  than 
^  in  Parliament  is  against  the  law  of  the  land.'*    The  House 
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of  Commons  alone  has  authority  to  originate  bills  of  supply, 
and  the  upper  branch  of  Parliament  has  no  power  to  even 
amend  such  a  bill,  for  the  House  of  Commons  only  is  com- 
posed of  the  representatiTes  of  the  people. 

In  this  country  the  Revolution,  as  is  well  known,  originated 
in  the  same  idea,  so  firmly  fixed  on  the  popular  mind,  that 
taxation  should  be  imposed  on  the  people  only  through 
their  chosen  representatives.  Hence,  in  organizing  the  Fed- 
eral Government,  the  House  of  Representatives  was  given 
the  sole  power  of  originating  bills  for  taxation  (Const.  U.  S., 
Art  I,  Sec  7) ;  and  various  constiutional  provisions  upon 
this  particular  subject  are  to  be  found  in  the  State  Constitu- 
tions of  some  thirty-three  of  the  States,  in  some  of  which 
the  rule,  that  measures  of  taxation  must  originate  only  in  the 
popular  branch  of  the  Legislature,  is  preserved,  and  in  the 
others  qualified  or  abrogated  altc^ther. 

It  would  be  somewhat  strange,  in  view  of  this  history,  if 
it  should,  after  all,  appear  that  those  who  framed  the  Consti- 
tutions of  the  State  Governments  in  this  country,  and 
especially  that  of  the  State  of  California,  should  have, 
through  mere  inattention,  failed  to  limit  the  power  of  taxa- 
tion in  every  respect  which  was  deemed  practicable.  We 
accordingly  find  in  the  Constitution  of  California,  in  section 
thirteen,  Article  II,  an  important  limitation,  not,  indeed, 
upon  the  extent  of  the  power  itself,  but  upon  the  mere  mode 
upon  which  it  is  to  be  exerted.  Taxation  is  thereby  required 
to  operate  equally  and  uniformly,  and  upon  the  ad  valorem 
principle.  No  attempt  was  made  to  limit  the  power  itself  in 
the  hands  of  the  State  Government  The  Convention  at 
Monterey  knew  very  well  that  such  an  attempt  would  be  an 
attempt  upon  the  safety  of  the  government  which  it  was  their 
purpose  to  establish  —  not  imperil. 

Taxation  originates  in  the  financial  necessities  of  govern- 
ment Those  necessities  are  in  themselves  illimitable  by 
human  agency.    The  means  of  the  supply,  to  be  adequate, 
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must  be  illimitable  too.  It  eamiot  be  foreseen  by  the  f ram- 
ers  of  the  Constitution,  who  would  limit  the  power  of  taxa- 
tion, what  may  be  the  necessities  of  the  Qovemment,  at  a 
given  time,  or  under  the  pressure  of  attack  from  without  or 
insubordination  within  its  borders,  or  what  pecuniary  means 
it  may  need  in  its  possible  struggle  with  those  difficulties 
which  it  is  the  very  purpose  of  organized  government  to 
meet  and  overcome.  To  assure  the  public  safety,  therefore, 
dictates  that  the  State  be  clothed  with  power  to  command 
its  entire  material  resources. 

Hamilton,  in  elaboration  of  this  truth,  says:  ^^  Money  is 
with  propriety  considered  as  the  vital  principle  of  the  body 
politic  —  as  tiiat  which  sustains  its  life  and  motion,  and 
enables  it  to  perform  its  most  essential  functions.  A  complete 
power,  therefore,  to  procure  a  regular  and  adequate  supply 
of  it,  as  far  as  the  resources  of  the  community  will  permit, 
may  be  regarded  as  an  indispensable  ingredient  in  every 
Constitution.  From  a  deficiency  in  this  particular,  one  of 
two  evils  must  ensue;  either  the  people  must  be  subjecteil 
to  continual  plimder.as  a  substitute  for  a  more  eligible  mode 
of  supplying  the  public  wants,  or  the  Government  must 
sink  into  a  fatal  atrophy,  and  in  a  short  course  of  time 
perish."    (Federalist,  No.  XXIX.) 

The  possible  financial  necessity  of  the  Government  may 
require  all  the  wealth  within  its  limits.  The  extent  of  the 
actual  necessity  is  for  the  Legislature  to  determine  in  all 
cases;  this  is  political  power.  It  is  the  power  to  exhaust 
the  substance  of  the  people  by  a  levy  equal  in  amount  to 
their  aggregate  wealth.  Hence  it  was  aptly  said  by  Chief 
Justice  Marshall,  more  than  fifty  years  ago,  in  speaking  of 
the  power  of  taxation,  as  it  existed  under  the  American 
Constitutions  in  his  day,  that  "  the  power  to  tax  involves  the 
power  to  destroy."  (McCuiloch  v.  The  State  of  Maryland,  4 
Wheaton,  816.) 

In  the  same  caae,  the  same  great  authority  adds  (p.  428): 
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^  The  dnly  securitj  against  the  abuse  of  the  power  is  found 
in  the  structure  of  the  Government  itself.  In  imposing  a 
tax,  the  L^slature  acts  upon  its  constituents.  This  is  in 
general  a  sufficient  securi^  against  erroneous  and  oppressive 
taxation.  The  people  of  a  State,  therefore,  give  to  their 
Government  a  right  of  taxing  themselves  and  their  property, 
and  as  the  exigencies  of  Government  cannot  be  limited,  they 
prescribe  no  limits  to  the  exercise  of  this  right,  resting 
oonfidently  on  the  interest  of  the  l^islatora,  and  on  the 
influence  of  the  constituents  over  their  representatives  to 
guard  them  against  its  abuse." 

The  Convention  at  Monterey  understood  well  that  they 
had  not  limited  the  power  of  taxation  in  the  State  Govern- 
ment, and  they  understood,  too,  the  reason  why  they  could 
not  venture  upon  the  experiment  This  is  seen  by  section 
thir^-seven^  Article  TV,  where  they  provide  for  restricting 
the  power  of  mxmicipal  corporations  to  impose  taxes.  This 
restriction  of  the  power  of  taxation  in  the  hands  of  munici- 
pal corporations  could  be  safely  imposed,  because  the  safety. 
of  the  State  was  not  supposed  .to  be  committed  to  the  muni- 
cipalities, in  general  charged  with  duties  of  a  mere  local  and 
police  character.  That  the  Convention  would  have  imposed 
a  similar  or  some  limitation  upon  the  taxing  power  of  the 
State,  had  it  been  considered  advisable  that  day,  cannot 
be  doubted,  for  they  limited  the  public  indebtedness  to  a 
iixed  sum,  except  under  peculiar  and  named  circumstances 
(Artide  VIII) ;  and  they  utterly  prohibited  the  loaning  of 
the  public  credit  for  private  purposes  under  any  circum- 
stances whatever  (section  ten.  Article  XI);  but  they  omitted, 
and  evidently  ex  industria,  to  place  any  limitation  upon  the 
mere  power  of  the  State  to  impose  taxes.  The  principle 
upon  which  taxation  is  to  be  imposed  by  the  State  Govern- 
ment is  pointed  out  by  the  Constitution,  but  the  extent  to 
which  it  may  be  carried  is  left  unlindted,  except  by  legisla* 
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tive  discretion.    It  is  to  be  exerted  to  raise  money  f  dr  public 
use. 

The  "  public  use,"  though  mentioned  in  the  Constitution, 
is  not  mentioned  with  reference  to  the  power  of  taxation,  or' 
in  connection  with  any  limitation  upon  that  power  contained 
in  that  instnmient 

It  is  declared  (section  eight,  Article  X)  that  private  prop- 
erty shall  not  be  taken  for  "  public  use  "  without  just  com- 
pensation. ^N'o  constitutional  definition  of  the  words  '^  public 
use  "  is,  however,  given  in  that  instrument 

For  much  the  same  reason  as  that  already  mentioned,  con- 
cerning limitation  upon  the  power  of  taxation  in  the  hands 
of  the  State  Government,  the  "  public  use,"  upon  which  the 
power  of  eminent  domain  was  to  be  exerted,  seems  to  have 
been  left,  in  large  measure,  to  the  determination  of  those 
who  were  clothed  with  its  exercise,  in  view  of  possible  con- 
tingencies with  which  they  might  be  called  to  deal,  rather 
than  to  attempt  its  restriction  by  anticipation. 

"  Public  use,"  "  public  purpose,"  and  "  public  policy  "  are 
much  the  same  in  import.  "Public  policy" — the  policy 
upon  which  governmental  affairs  are  conducted  for  the  time 
being  —  is  legislative  policy  in  the  main,  and  "  public  use  " 
and  "  public  purpose  "  are  largely  dependent  upon  this  policy 
—  notoriously  varying  in  our  country,  from  time  to  time, 
with  the  accession  to  power  of  political  parties,  differing 
from  each  other  as  to  the  system  of  measures  best  adapted 
to  promote  the  interest  of  the  State.  The  resolve  of  a 
legislative  body,  by  which  a  tax  is  imposed,  or  private  prop- 
erty taken,  is,  therefore,  necessarily  a  l^slative  determina- 
tion, that  a  public  use  is  to  be  promoted  by  the  tax,  or  the 
taking  directed;  and  such  a  determination  is  the  deter- 
mination of  a  merely  political  question  by  the  political  de- 
partment of  the  Government 

The  Legislature,  in  the  case  before  us,  having  deteimined 
the  construction  of  the  contemplated  road  from  Stockton  to 
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Visalia  to  be  a  matter  of  public  concern,  and  as  such  author- 
ued  taxation  to  aid  in  the  work,  the  question  arises  as  to 
how  far  that  detennination  is  open  to  review  in  Courts. 
That  question  was  answered  by  this  Court  in  the  case  of 
Napa  Valley  Railroad  Compaivy  v.  Napa  County,  30  Cal. 
437:  ''Bailroads  concern  the  public  interest  as  matter  of 
l^gal  judgment,  and  however  that  conclusion  may  be  opposed 
to  the  fact  in  the  case  at  bar  makes  no  difference,  the  action 
of  the  Legislature  on  the  question  not  being  open  to  review 
by  the  judicial  department  of  the  Government'' 

If  we  could  review'  the  legislative  determination  upon 
that  point  at  all,  a  question  would  necessarily  arise  as  to  the 
extent  to  which  that  review  could  be  carried  here.  Could 
we  substitute  our  judgment  upon  the  point  for  that  of  the 
legislative  department  absolutely,  as  we  sometimes  substi- 
tute our  judgment  for  that  of  a  Court  from  whose  judgment 
an  appeal  has  been  prosecuted  to  this  Court  ?  If  it  was  the 
intention  that  we  should  do  so,  it  would  seem  that  the  law 
should  have  pointed  out  some  mode  by  which  we  could  get 
before  us,  in  an  authentic  form,  the  facts  and  circumstances 
upon  which  the  legislative  department  proceeded  in  the 
particular  case.  In  the  absence  of  a  knowledge  of  these 
facts  and  circumstances  we  would  ordinarily  be  unable  to 
say  that  an  error  had  been  committed  at  all.  A  case  might, 
indeed,  be  presented  in  which  it  might  appear,  beyond  the 
possibility  of  a  question,  that  a  tax  had  been  imposed,  or 
the  property  of  a  citizen  had  been  taken  for  a  use  or  pur- 
pose in  no  sense  public;  or,  in  the  language  of  Chancellor 
Walworth  (5  Paige,  159),  "where  there  was  no  foundation 
for  a  pretense  that  the  public  was  to  be  benefited  thereby,'^ 
and  in  such  case  it  would  be  our  duty  to  interfere  and  afford 
relief.  But  should  we  interfere  in  any  other  than  such  a 
case,  we  would  but  substitute  a  policy  of  our  own  for  the 
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legislative  policy  in  the  conduct  of  the  affairs  of  the  State, 
and  substitute  our  will  for  that  of  the  representatives  of  the 
people.  The  legislative  judgment  may  have  discovered  a 
public  use  and  a  public  benefit  in  the  encouragement  of  a 
particular  class  of  improvements  in  the  State;  it  may  be  a 
public  use  in  the  building  of  a  bridge,  a  road,  or  a  mill,  an4 
may,  in  that  view,  aid  its  construction  by  giving  the  public 
funds  towards  that  end.  We  may  be  ourselves  unable  to 
666  why  the  particular  work  thus  selected  for  Government 
aid  should  be  preferred  to  another  work  of  equal,  or,  per- 
haps, in  our  judgment,  of  even  greater  public  importance, 
but  which  has,  nevertheless,  been  wholly  overlooked;  but 
we  cannot,  upon  such  a  view,  forbid  the  Government  aid  to 
the  work  selected,  any  more  than  we  could  direct  a  similar 
bounty  to  the  other  work,  in  our  opinion  unreasonably 
omitted.  In  Tennessee,  for  instance,  a  statute  declared,  at 
an  early  day,  when  grist  mills  were  probably  scarce,  that 
every  grist  mill  which  should  thereafter  be  built,  and  diould 
at  any  time  grind  for  toll,  should  be  held  and  deemed,  **  and 
is  hereby  declared,  to  be  a  public  mill.'*  It  is  further 
provided  that  the  miller  should  grind  according  to  turn; 
that  he  should  grind  the  grain  well,  if  water  would  per- 
mit; that  he  should  take  no  more  than  one  eighth  of  the 
grain  for  grinding;  that  he  shoidd  keep  a  certain  descrip- 
tion of  grain  measures,  and  then  follows  a  penalty  for 
keeping  false  measures  or  violating  the  other  provisions 
of  tiie  statute.  Under  this  statute  one  Goodlett  applied,  in 
1832,  to  condemn  the  lands  of  one  Harding,  for  the  purpose 
of  erecting  a  grist  mill,  sawmill,  and  paper  mill  thereon. 
The  Supreme  Court  of  Tennessee,  upon  this  application, 
said:  '^  The  grist  mill  is  a  public  mill.  The  miller  is  a  pub- 
lic servant  He  is  allowed  a  compensation  for  grinding,  etc. 
*  *  *  It  will  appear,  from  what  has  been  said,  that 
when  an  acre  of  land  is  taken  from  any  citizen  for  the 
purpose  of  erecting  a  grist  mOl,  though  the  title  be  vested 
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in  another  citizen^  yet  that  vestiture  is  for  a  public  use,  and 
IS  wholly  different  from  the  case  of  taking  property  from 
one  man  and  giving  it  to  another  for  his  private  benefit 
only.  ♦  ♦  ♦  The  petitioners  say  they  are  desirous  to 
bnild  a  grist  mill,  sawmill,  and  paper  mill.  For  these 
purposes  they  ask  to  have  Harding's  land  vested  in  them. 
The  sawmill  and  paper  mill  will  have  no  public  character; 
the  erection  of  these  mills  would  be  wholly  for  the  private 
use  of  these  petitioners.  To  take  Harding's  land  for  such 
use  would  be  unconstitutionaL^'  {Harding  v.  Ooodleti,  8 
Yerger,  68.) 

The  Legislature  of  Tennessee,  in  pursuance  of  a  policy  of 
its  own,  had  seen  fit  to  declare  that  a  grist  mill,  grinding  for 
toll,  was  a  mill  for  public  use  —  therefore  the  Court  held  it 
to  be  such.  But  the  Legislature  had  not  declared  that  a 
nwmill  or  a  paper  mill,  however  conducted,  should  be  con- 
sidered a  public  mill  —  therefore  the  Court  could  not  hold 
them  to  be  other  than  private  in  character.  This  case 
arose  and  was  decided  nearly  forty  years  ago.  The  Court 
did  not,  at  that  day,  undertake  to  announce  a  policy  of  its 
own  and  set  it  up  against  the  policy  of  the  legislative 
branch  of  the  Oovernment.  It  did  not  argue,  either  that 
the  circumstance  that  the  miller  operated  the  mill  for  his 
'^  private  profit,"  and  received  one  eighth  of  the  grist  for 
grinding,  necessarily  made  the  mill  private,  and  not  public, 
in  point  of  constitutional  law;  nor  did  it  stop  to  inquire 
whether,  if  a  grist  mill  operated  in  that  way  was  indeed  to 
be  considered  a  public  null,  it  ought  not  to  follow  that  a 
paper  mill  or  a  sawmill,  working  on  the  same  terms,  would 
also  be  public.  The  Court  seems  to  have  been  of  opinion 
that  legislative  policy  has  something  to  do  with  determin- 
ing "public  use'*  and  "public  purpose,'*  and  that  it  was 
just  possible  that  Tennessee  legislative  policy  might  deter- 
mine that  the  erection  of  grist  mills  in  that  State  would 
promote  a  public  purpose  there,  which  would  not  be  pro* 
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moted  by  the  erection  of  sawmilla  or  paper  mills.  The 
Court  seems  to  have  been  of  opinion  that  this  was  a  matter 
for  legislative  determination^  and  it  accordingly  upheld  the 
authority  of  the  Legislature  to  declare  grist  mills,  though 
grinding  for  the  "  private  profit "  of  the  miller,  to  be  public 
mills;  it  has  not  been  suggested,  either,  that  at  that  time 
the  grist  mill  interest  controlled  the  Legislature  of  the  State 
of  Tennessee  or  the  decisions  of  her  Courts.  The  true  rule 
to  be  extracted  from  the  cases,  and  which  is  applicable  to 
the  case  at  bar,  is  that  if  it  is  possible  that  the  work  or  object 
selected  by  the  Legislature  for  aid  concerns  the  public  use 
we  must  consider  that  it  does  in  fact  do  so.  If  it  is  possible, 
therefore,  that  the  City  of  Stockton  may  have  a  public  inter- 
est in  this  railroad,  then  the  legislative  action  is  conclusive 
here  that  the  city  does,  in  fact,  have  such  a  public  interest 
therdbti. 

In  the  Sharpless  case,  supra.  Chief  Justice  Blaok  (speak- 
ing of  the  Acts  under  which  Philadelphia  aided  in  the  con- 
struction of  certain  railroads),  expressed  this  view  when  he 
said:  "  But  it  is  not  our  business  to  determine  what  amount 
of  interest  Philadelphia  has  in  either  of  these  improve- 
ments. That  has  been  settled  by  her  own  officers  and  by 
the  Legislature.  For  us  it  is  enough  to  know  that  the  city 
may  have  a  public  interest  in  them,  and  that  there  is  not  a 
palpable  and  clear  absence  of  all  possible  interest  percepti- 
ble by  every  mind  at  the  first  blush.  All  beyond  that  is  a 
question  of  expediency — not  of  law  —  much  less  of  constitu- 
tional law.'*  In  Connecticut  the  rule  by  which  the  Court 
interprets  the  legislative  action  in  such  a  case  was  declared 
in  Booth  v.  Town  of  Woodbury,  32  Conn.  R.  128.  The  Towi^ 
of  Woodbury  was  supposed  to  be  bound  to  furnish  thirty- 
two  men  to  serve  in  the  Federal  army,  under  the  call  of 
the  President  during  the  late  civil  war.  The  Selectmen 
of  the  town,  under  instructions  of  a  town  meeting,  pro- 
ceeded to  raise,  on  account  of  the  town,  some  six  thou- 
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sand  dollars,  to  be  applied  towards  liiriiig  substitutes 
for  such  citizens  of  the  town  as  might  be  drafted  there^ 
after,  and  the  Legiskttare  of  the  State  flfobeequently  rati* 
fied  these  proceedings  by  vhieb  this  gratuity  was  given 
by  the  town.  The  Court  say:  "In  the  first  place,  if  it  be 
conceded  that  it  is  not  competent  for  the  l^slative  powev 
to  make  a  gift  of  the  common,  property,  or  of  a  sum  of 
money  to  be  raised  by  taxation,  where  no  possible  public  ben- 
efit, direct  or  indirect,  can  be  derived  therefrom,  suoh  action 
of  the  legislative  power  must  be  of  an  extraordinary  charac- 
ter to  justify  the  interference  of  the  judiciary,  and  this  is 
not  that  case.  Second,  if  there  be  the  least  possibility  that 
making  the  gift  will  be  promotive  in  any  degree  of  the  pub- 
lic welf  arcy  it  beeomes  a  question  of  policy  *  *  *  and 
the  determination  of  the  L^slature  is  conclusive.  And  such 
is  this  case.  Such  gifts  to  unfortunate  classes  of  society,  as 
the  indigsnt  blind,  the  deaf  and  dumb,  or  insane,  or  grants 
to  particular  colleges  or  schools,  or  grants  of  pensions,  swords, 
or  other  mementoes  for  past  services,  involving  the  general 
good  indirectly  and  in  slight  degree,  are  frequently  made  and 
never  questioned." 

Upon  a  similar  question  before  it,  the  Supreme  Court  of 
Wisconsin  expresses  substantially  the  same  views.  It  said: 
^o  justify  the  Court  in  arresting  the  proceedings  and 
declaring  &e  tax  void,  the  absence  of  all  possible  public 
interest  in  the  purposes  for  whidi  funds  are  raised  must  be 
dear  and  palpable — ^so  dear  and  palpable  as  to  be  percepti^ 
ble  by  every  mind  at  first  blush.''  (Broadhead  v.  The  City 
of  MilvmJcee,  19  Wis.  R  662.) 

In  ScherUey  v.  City  of  Alleghaavy,  25  Penn.  R  130,  the 
Supreme  Court  of  Pennsylvania  say  "that  the  exercise  of 
ihe  taxing  power  by  the  Legislature  must  become  wanton 
and  unjust — be  so  grossly  perverted  as  to  lose  the  character 
of  a  legislative  function — before  the  judiciary  will  fed 
ihemsdvee  entitled  to  interpose  on  constitutional  grounda 
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Step  the  mere  actual  necessitidft  «f  the  public  fiidininistratioii. 
The  popular  understanding  of  the  legislative  power  in  thin 
respect,  (ferived  f ibm  the  knot^  habits  of  the  Goremment, 
must  be  found  to  Be  in -accord  \«dth*  the  leamiflg  of  the  boolia 
which  treat  of  it.  In  Califomiay  for  instance,  did  any  one 
seriously  question  the  authority  of  the  Legislature  to  appro- 
priate  the  public  moneys  to  meet  the  personal  wants  of  the 
overland  emigration  of  1852  ?  Yet,  in  the  absence  of  the 
legislative  discretion  involved,  who  could  maintain  that  in 
point  of  meie  eonstitutional  law  the  overland  emigrants  had 
any  right  to  be  fed  and  clothed  out  of  the  public  treasury 
more  than  other  people } 

Again :  who  has  come  to  deny  the  validity  of  the  legisla- 
tive appropriation  by  which  thousands  of  dollars  have  been 
and  are  being  annually  paid  to  General  Sutter  for  his  *^  pri« 
vate  profit,''  fa  the  respondent's  counsel  would  express  it? 
It  is  no  answer  to  say  that  the  appropriation  of  1852  was 
prompted  by  a  commendable  sentiment  of  humanity,  and 
that  the  pension  to  General  Sutter  is  but  the  expression  of 
the  public  gratitude  towards  a  distinguished  citiisen  whose 
personal  kindness  and  generous  conduct  have  justly  won  for 
him  the  popular  esteem.  These  motives,  however  worthy  in 
themselves,  cannot  be  made  to  supply  the  requisite  constitu- 
tional authority  to  give  away  the  public  moneys. 

If  the  three  hundred  thousand  dollars  claimed  by  tlji"^ 
railroad  company  be  regarded  as  a  mere  gift  of  that  much 
of  the  public  moneys,  it  must,  nevertheless,  be  upheld  by 
the  same  construction  of  legislative  power  which  would 
support  the  pension  to  Sutter.  There  is  no  provision  of  the 
Constitution  which  will  authorize  the  gift  to  Sutter  and 
deny  it  to  the  railroad  company.  The  power  to  select  the 
object  of  legislative  bounty  belongs  to  the  Legislature  itself, 
as  well  as  the  power  to  fix  the  amount  to.be  given  away.  It 
will  be  difficult  to  draw  the  line  of  constitutional  distinction 
between  the  legislative  gratuity  to  Sutter  for  reasons  of  a 
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public  nattire  looking  to  the  past,  and  the  like  gratuity  to  the 
railroad  company  for  reasons  of  a  public  nature  looking  to  the 
future* 

We  have  mentioned  the  pension  to  Sutter,  and  the  aid  to 
the  overland  emigration  of  1852,  because  they  are  promi- 
nent, but  at  the  same  time  not  exceptional  instances  of  tho 
exercise  of  legislative  authority  in  the  general  history  of  the, 
State  Government  nnder  its  present  Constitution.  Many 
other  and  similar  instances  may  be  mentioned.  Premiums 
payable  out  of  the  public  moneys  have  been  habitually 
offered  for  the  encouragement  of  mere  private  industry. 
The  production  of  sugar  from  sorghum,  the  manufacture  of 
molasses^  the  production  of  flax,  hemp,  cotton,  tobacco,  hops, 
raw  silk,  and  the  manufacture  and  production  of  various 
other  articles  by  private  parties  and  for  "private  profit," 
were  stimulated  by  the  offer  of  large  sums  from  the  puWic 
treasury,  by  ^^he  "  Act  for  the  encouragement  of  agriculture 
and  manufactures  in  California.'^  (Acts  1862,  p.  415.) 
This  policy  is  further  maintained  by  the  Act  of  April,  1866 
(p.  660),  "for  the  encouragement  of  silk  culture  in  Cali- 
fornia," by  which  premiums  are  offered  by  the  State  for  the 
growing  of  mulberry  trees  and  production  of  silk  cocoons, 
and  the  constitutionalily  of  the  Act  was  not  even  questioned 
here  in  The  Attorney  General  v.  The  Staie  Board  of  Judges, 
38  Cal.  E.  291,  but  the  statute  was  substantially  re-enacted 
in  1868  (p.  699)  ;  and  an  examination  of  the  legislative  Acts 
will  disdoee  other  like  instances  of  the  habitual  expenditure 
of  the  public  moneys,  the  validity  of  which  no  one  has  un- 
dertaken to  call  in  question.  In  view  of  this  public  history, 
it  cannot  soTely  be  claimed  in  any  quarter  that  legislative 
authority  to  expend  pubKc  moneys  in  the  State  was  ever 
understood  to  be  confined  to  merely  keepiiig  the  Qovemment 
in  motion. 

▼cczuw— la 
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It  has,  indeed,  hiabitually  and  notoriously  overstepped  that 
liimt  to  find  uses  of  a  public  character  to  be  fostered  by  the 
expenditure  of  public  moneys,  and  having  done  so,  it  is  the 
legislative  judgment  which  must  determine  whether  or  not 
the  public  interests  are  concerned  in  promoting  any  particular 
aim  or  object  to  a  sufficient  degree  to  justify  the  expenditure. 
This  makes  up  legislative  policy,  for  it  is  legislative  policy 
which  selects  the  objects  to  be  aided,  and  determines  the  extent 
to  which  that  aid  should  be  carried. 

In  the  case  at  bar,  it  determined  the  Stockton  and  Visalia 
Railroad  to  be  a  road  for  public  use,  and  that,  as  such,  the 
City  of  Stockton  might  donate  three  hundred  thousand  dollars 
towards  its  construction. 

As  we  have  already  said,  under  the  rule  laid  down  by  this 
Court  in  Napa  Valley  Railroad  Co.  v.  Napa  County,  30  Cal. 
437,  this  legislative  determination  is  conclusive  upon  ibis 
Court  It  was  there  held  that  ^^  railroads  conceom  the  public 
interest  as  matter  of  legal  judgment,"  and  that  when  the 
Legislature  had  determined  that  a  particular  road  in  fact 
concerns  the  public  interest,  its  determination  in  that  respect 
is  not  open  to  be  reviewed  by  this  Court 

Upon  that  authority  we  are  precluded  from  any  examina- 
tion into  the  principal  question  which  the  respondent  has 
argued  here. 

But  even  if  the  rule  were  otherwise  the  result  would  be  the 
same.  Should  we  undertake  to  review  the  legislative  deter- 
mination that  this  road  concerns  the  public  interest  we  could 
not  disturb  it,  unless  we  are  prepared  to  say  that  there  is 
absolutely  no  possibility  that  the  proposed  road  from  Stockton 
to  Visalia  could  in  any  d^ree  promote  the  public  welfare, 
and  that  there  is  an  utter  absence  of  all  possible  public  inter- 
est in  the  enterprise,  and  that  all  this  is  so  palpable  as  to  be 
perceptible  to  every  mind  at  the  first  blush. 

We'  are  to  say  this  of  a  highway  traversing  a  considerable 
portion  of  the  State,  and  connecting  two  iznportant  com* 
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meicial  points.  It  is  conceded  by  the  respondent  that  the 
road  in  itself  is  one  which  the  State  might  have  lawfully 
coDstmcted  at  the  public  expense.  It  is  said  in  Blodgett  v. 
The  Mohawk  and  Hudson  Bailroad  Company,  18  Wend.  B. 
1,  "  That  the  Government  have  not  only  the  power,  but  that 
it  is  emphatically  their  duty  and  interest  to  construct  rail- 
roads where  the  public  interest  and  convenience  demand  them, 
cannot  admit  of  a  doubt;  for  such  purposes  they  are  author* 
ised  to  take  private  property  upon  rendering  just  compen- 
sation; and  they  are,  in  like  manner,  justified  in  exacting 
tolls  from  those  who  travel  on  them  as  a  means  to  reimburse 
the  State  for  their  construction  and  reparation.  ♦  *  * 
If,  however,  the  State  shall  not  deem  it  wise  or  expedient 
at  its  own  expense  to  construct  a  railroad,  can  there  be  any 
doubt  of  its  power  to  impart  this  authority  to  others }  ^'  The 
case  involved  the  exercise  of  the  power  of  eminent  domain 
in  behalf  of  a  railroad  company — the  power  of  eminent 
domain,  which  is  only  to  be  exerted  in  aid  of  a  "  public  use ;  '* 
but,  in  our  opinion,  it  is  not  the  less  an  authority  that 
taxation  might  have  been  imposed  for  the  same  purpose. 
There  can  be  no  difference  between  a  "public  use"  which 
will  authorize  the  taking  of  a  private  property,  in  aid  of 
a  particular  road,  and  a  "public  use"  which  will  support 
the  laying  of  a  tax  in  aid  of  the  same  road.  We  do  not 
say  that  the  power  of  taxation  and  that  of  eminent  domain 
are  the  same  in  all  respects  —  they  both,  however,  proceed 
m  inviium — both  proceed,  too,  upon  compensation  real  or 
supposed.  That  of  taxation  upon  the  idea  that  the  Govern- 
ment protection  to  the  citizen  is  his  compensation;  that  of 
eminent  domain  upon  the  money  compensation  provided  by 
the  Constitution. 

Li  either  case,  however,  the  power  must  rest  for  support 
upon  the  public  use  to  be  promoted;  and  a  quasi  public  use 
will  not  be  sufBcient  in  the  one  case  more  than  in  the  other. 
Such  a  use  aa  a  quasi  public  use  is  unknown  to  the  Consti- 
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tiition,  and  is  only  an  invention  of  thoBe  who,  being  driven 
to  admit  that  the  power  of  eminent  domain  may  be  ex- 
ercised in  aid  of  this  road,  are  desirous,  at  the  same  time, 
to  deny  that  taxation  may  be  resorted  to  for  the  same  pur- 
pose. The  question  as  to  whether  taxation  may  be  imposed 
in  aid  of  such  a  road  as  this,  has  arisen  and  been  directly 
decided  under  a  Constitution  not  differing  from  ours  in  any 
point  involved  in  the  decision.  Nearly  twenty  years  aixo  the 
Supreme  Court  of  Alabama  had  under  consideration  the 
validity  of  a  statute  to  authorize  the  City  of  Mobile  to 
donate  three  hundred  thousand  dollars  to  the  Mobile  and 
Ohio  Railroad  Company,  who  were  building  a  road  to  run 
from  the  city  toward  the  mouth  of  the  Ohio  River.  The 
company  building  the  road  was,  in  the  language  of  the 
counsel  resisting  tbe  Alabama  statute,  "a  private  corpora- 
tion composed  of  private  individuals,  who,  to  promote  private 
fortunes,  and  to  reap  the  advantage  of  private  enterprise, 
had  associated  themselves  together,*'  etc.  The  Supreme 
Court,  however,  decided  that  the  donation  might  be  consti- 
tutionally made  through  the  exercise  of  the  taxing  power. 
It  said  that  the  power  of  taxation  **  extends  to  the  employ- 
ment of  all  those  measures  and  appliances  ordinarily  adopted, 
or  which  may  be  calculated  to  develop  the  resources  of  the 
State  and  add  to  the  aggregate  wealth  and  prosperity  of  the 
citizens;  such,  for  example,  as  sundry  outlets  for  commerce, 
opening  of  channels  of  intercommunication  between  diflfer- 
ent  parts  of  the  State,*'  etc  {Stein  v.  Mayor  of  Mobile,  24 
Alabama  R.  614.) 

That  Court  accordingly  upheld  Ae  validity  of  a  tax  im- 
posed upon  the  real  estate  in  the  City  of  Mobile  for  the  pur- 
pose of  raising  three  hundred  thousand  dollars,  and  donating 
it  to  a  railroad  company  who  were  con^tructiuff  a  railroad  to 
run  from  the  city  in  the  direction  of  the  mouth  of  the  Ohio 
River. 

In  fact,  we  think  that  it  may  be  said  that  the  entire  eur- 
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pent  of  authority  supports  the  constitutional  validity  of  tax- 
ation imposed  for  such  a  purpose  as  that  here  in  question. 

It  is  not  denied,  for  instance,  that  the  State  may,  in  the 
exercise  of  the  power  of  eminent  domain,  take  from  the 
imwiUing  proprietor  the  lands  necessary  for  the  building  of 
this  road  —  a  road  to  be  operated  by  a  corporation  for  its 
"private  profit;"  that  is  conceded  by  all  the  authorities. 
Yet  such  a  taking  can  only  be  supported  upon  the  theory  of 
a  "  public  use  "  to  be  promoted  by  building  the  contem-  • 
plated  road. 

Can  there  be  a  "  use  ^  which  is  sufficient,  in  a  constitu- 
tional point  of  view,  to  seize  the  property  of  one,  and  at  the 
same  time  insufficient  to  authorize  taxation  upon  the  prop- 
erty of  all  ?    If  so,  we  have  not  found  it. 

In  1851  the  Court  of  Appeals  of  the  State  of  New  York 
held  that  the  public  use  which  would  support  the  exerci^^p 
of.  the  power  of  eminent  domain  would  also  uphold  the 
power  of  taxation,  and  that  really  the  power  of  taxation  was 
in  itself  only  one  mode  of  taking  private  property  for  public 
use. 

Upon  this  point  the  eourt  said :  "  Private  property  may  be 
constitutionally  taken  for  public  use  in  two  modes :  that  is  to 
say,  by  taxation  and  by  right  of  eminent  domain.  ♦  ♦  ♦ 
The  right  of  taxation  and  the  right  of  eminent  domain  rest 
substantially  upon  the  same  foundation.  ♦  *  ♦  Taxation 
exacts  money  or  services  from  individuals  as  and  for  their 
respective  shares  of  contribution  to  any  public  burden. 
Private  property  taken  for  public  use  by  right  of  eminent 
domain  is  taken,  not  as  the  owner's  share  of  contribution 
to  a  public  burden,  but  as  so  much  beyond  his  share." 

We  know  that  a  distinction  has,  of  late,  been  attempted 
between  "  public  use  "  for  purposes  of  eminent  domain,  and 
"  public  use  "  for  purposes  of  taxation.  In  order  to  mAin- 
tain  the  distinction,  its  authors  have  invented  a  new  use, 
idiich  ia  not  exactly  a  public  use,  nor  yet  a  private  use,  but 
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a  quasi  public  use.  This  quasi  public  use  is  of  course  some- 
thing essentially  different  from  tie  true  "  public  use  "  named 
in  the  Constitution,  otherwise  there  would  have  been  no 
necessity  for  the  invention  of  a  new  use  at  all;  for  in  this 
instance  as  in  others,  necessity  has  proven  to  be  the  mother 
of  invention.  A  quasi  public  use  is  therefore  intended  to 
be  something  more  or  something  less  than  the  "  public  use,'* 
pure  and  simple,  mentioned  in  the  Constitution,  for  that  was 
foimd  to  be  insufficient  to  maintain  the  desired  distinction. 

Those  who  have  originated  the  phrase  "  quasi  public  use,'' 
have,  however,  omitted  to  give  it  a  definition.  Quasi,  we 
understand  to  mean  "  as  if,"  "  as  though,"  "  as  it  were,"  etc. 
A  quasi  public  use  may  be  said,  therefore,  to  be  a  use  '^  as 
if  "  a  public  use,  "  as  it  were  "  a  public  use,  "  as  though  "  n 
public  use,  but  of  course  in  reality  not  a  public  use  at  all. 
In  fact,  the  term  is  employed  for  the  sole  purpose  of  distin- 
guishing a  mere  fictitious  public  use  from  a  real  public  use, 
and  thereupon  it  is  argued  that  the  unbroken  line  'of 
authority  which  concedes  that  the  power  of  eminent  domain 
may  be  exerted  in  favor  of  the  road  as  being  for  public  use, 
does  not  establish  that  the  power  of  taxation  may  be  exer- 
cised for  the  same  purpose,  because  it  is  said  that  the  public 
use  which  will  support  the  former  is  not  actual,  but  merely 
feigned — only  quasi  —  but  that  the  public  use  which  is  re- 
quisite to  authorize  taxation  must  be  something  more. 

The  result  is  that  the  license  by  which  a  citizen  holds  his 
money  is  of  a  higher  and  better  character  than  the  license 
by  which  he  holds  his  land  —  reversing  the  rule  by  which 
the  law  is  supposed  to  regard  things  real  rather  than  things 
personal,  and  a  "public  use"  to  which  one  may  lawfully 
refuse  to  contribute  his  money  to-day  is  nevertheless  one  to 
which  he  may  be  compelled  to  surroider  his  house  to-mor- 
row. 

But  two  or  three  of  the  Courts  in  the  United  States  have 
in  fact  attempted  to  maintain  a  proposition  bo  absured  in 
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itself.  Those  Courts  were  lately  characterized  by  the  Su- 
preme Court  of  the  United  States  as  '^  standing  out  in  unen- 
viable solitude  and  notoriety.''  (1  Wallace  R  206.)  Among 
them  at  that  time  was  the  Supreme  Court  of  Iowa.  Since 
the  submission  of  the  case  at  bar  we  have,  however,  seen  the 
opinioh  of  that  Court  rendered  in  Stewart  v.  The  Board  of 
Supennsors  of  Polk  County,  and  not  yet  reported  [since  re- 
ported in  30  Iowa,  9],  in  which  the  distinction  is  exploded  in 
the  following  language : 

"The  right  to  exercise  the  power  of  eminent  domain  in 
behalf  of  raiboads  and  other  improvements  of  public  utility 
is  recognized  by  all  Courts,  and  denied  by  no  one.  While 
admitting  the  right  it  is  said  that  the  Legislature  has  no 
constitutional  power  to  levy  a  tax  on  the  property  of  the 
citizen  in  aid  of  a  railroad  corporation^  because  it  is  a  mere 
pfhvate  enterprise. 

"  It  has  been  abundantly  shown  that  the  object  for  which 
the  ri^t  of  eminent  domain  is  exercised  is  a  public  one,  for 
public  utility,  for  *  public  use,'  within  the  meaning  of  the 
Constitution;  and  that  this  right  can  be  exercised  in  behalf 
of  these  corporations  on  no  other  grounds.  If,  then,  the 
building  of  a  railroad  is  a  public  object,  so  as  to  authorise 
the  taking  of  the  private  real  property  of  the  citizen  —  the 
highest  species  of  property  —  for  a  right  of  way,  is  it  any  less 
a  public  object  for  the  purpose  of  receiving  aid,  through  the 
medium  of  taxation,  to  assist  in  building  the  road  upon  such 
right  of  way  t  The  right  of  eminent  domain  and  the  taxing 
power  are  both  sovereign  powers.  The  former  is  limited  to 
public  use  by  express  words  in  the  Constitution.  The  latter 
is  not,  nor  is  it  limited  at  alL  *  *  *  Conceding,  however, 
that  the  taxing  power  ought  not  to  be  exercised  except  in 
bdialf  of  a  public  object,  it  is  unquestionable  that  it  may  be 
exercised  for  public  purposes  —  for  any  object  that  will 
justify  the  exercise  of  the  right  of  eminent  domain. 

^  If  the  State  can^  for  any  purpose^  take  the  land  of  a 
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The  history  of  the  question  in  Iowa  illustrates,'  too,  that 
powers  political  are  for  the  political  representatives  of  th« 
people,  and  not  for  the  Courts,  to  exercise;  for  the  authority 
of  the  legislature  in  the  premises,  now  conceded  by  the 
Supreme  Court  of  that  State,  had  been  repeatedly  asserted 
by  the  Legislature,  and  as  often  denied  by  the  Court  for 
several  years  preceding  the  late  decision  in  Stewart  v.  Board 
of  Supervisors  of  Polk  Covnty. 

It  is  said,  however,  that  in  the  case  at  bar  the  act  is  not 
"  taxation "  within  the  meaning  of  the  Constitution,  because 
it  is  "  simply  taking  the  money  of  one  man  and  giving  it  to 
another,"  and  that  therefore  it  is  not  the  raising  of  money 
to  meet  "the  public  consumption  or  expenditure/'  nor  to 
provide  "  for  the  use  of  the  State,  nor  for  the  use  or  benefit 
of  the  State  Government"  This  proposition  is  based  upon 
the  alleged  fact  that  the  corporation  which  is  to  receive  thia 
money  is  a  private  and  not  a  public  corporation,  and  that  thr^ 
road  itself,  when  built,  is  to  be  operated  by  the  corporation, 
for  its  own  benefit  and  profit. 

The  general  power  of  the  State  Government  to  build  such 
a  road  as  this  one  is  admitted.  The  authority  to  build  it 
upon  the  basis  here  adopted  is  denied;  it  is  claimed  that 
the  power  to  construct  the  road  cannot  be  exercised  through 
the  agency  of  the  railroad  corporation.  It  is  not  the  power 
to  construct,  but  the  mode  of  its  exercise,  which  is  thua 
questioned.  We  might  put  this  objection  at  rest  by  simply 
repeating  the  language  of  Judge  Baldwin  in  delivering  the 
unanimous  opinion  of  this  Court  in  a  case  already  cited  (17 
Cal.  30)  :  "  But  the  legislative  department,  representing  the 
mass  of  political  powers,  is  no  further  controlled  as  to  its 
powers,  or  the  mode  of  their  exercise,  than  by  the 
restriction."  What  provision  of  the  Constitution  has 
declared  that  the  Legislature,  in  the  prosecution  of 
an  enterprise  per  se  of  an  admitted  public  character,  shall 
employ  no  private  agenqy,  or  shall  take  care  that  no  private 
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person  shall  derive  peeoniaTj  profit  thereby?  or  in  what 
danse  ia  there  to  he  found  a  oonstitational  inhibition  of  the 
"mode"  here-  adopted! 

Too  much  prominence  in  argument  here  has,  however, 
l)eeii  imparted  to  this  view  to  justify  us  in  thus  passing  it 
by,  conclusive  as  we  deem  the  answer  already  given.  At 
every  step  in  the  discussion  upon  the  part  of  the  city,  we 
meet  the  mxdtif orm  proposition  that  ^^  public  use ''  and  ^'  pri- 
vate profit"  cannot  go  hand  in  hand  in  the  prosecution  of 
this  enterprise;  that  there  is  a  fatal  antagonism  between  the 
two;  and  that  the  moment  that  ^'private  profit"  lifts  itself 
into  view  upon  one  side  of  the  proposed  work,  "  public  use" 
must  disappear  from  the  other.  In  a  case  involving  the 
same  objection,  the  Supreme  Court  of  Massachusetts  said: 
"But  it  is  said  that  this  grant  was  made  upon  the  petition 
and  for  the  sole  benefit  of  an  individual,  and  was  not  needed 
for  the  accommodation  of  the  publia  It  is  doubtless  true 
that  the  leading  motive  of  the  defendant  in  erecting  the 
bridge  was  private  profit,  and  so  almost  all  other  enterprises, 
many  of  which  have  resulted  in  great  public  improvements, 
have  originated  in  motives  of  private  gain."  To  our  minds, 
however,  the  fallacy  involved  is  so  apparent  that  neither 
illustration  nor  argument  can  set  it  in  a  clearer  light  It  ia 
exposed  by  a  mere  reference  to  the  usual  and  ordinary  mode 
of  conducting  the  public  business.  Qovemment  habitually 
moves  tiirough  the  agency  of  employees  in  executing  its  pur* 
poses;  these  employees  must  be  compensated  in  some  way; 
and  here  we  come,  unavoidably  in  every  instance,  upon  the 
spectre  of  "private  profit,"  which  must,  upon  this  view, 
frighten  the  Grovemment  from  the  prosecution  of  any  public 
enterprise  whatever. 

If  an  incorporated  stage  company,  for  instance,  should  put 
in  a  bid  for  carrying  the  mails  at  a  fixed  compensation,  would 
any  one  doubt  that  it  was  the  sole  purpose  of  the  company 
to  obtain  for  itself  a  portion  of  the  puUie  moneyBt    Would 
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any  one  attribute  to  it  a  motive  of  a  leas  selfish  dbaracter, 
or  claim  that  a  consideration  of  the  public  good  had  in  the 
slightest  degree  actuated  it  in  making  its  bid?  Surely  not. 
But,  upon  the  other  hand^  if  Government  should  accept 
the  bid  at  the  proposed  price,  would  not  its  known  purpose 
be  to  promote  a  public  service  of  recognized  importance? 
Could  any  one  claim  that  its  object  in  providing  for  carry- 
ing the  mail  was  less  public  in  its  character  because  the 
prosecution  of  that  purpose  incidentally  afforded  "private 
profit"  to  the  stage  company?  Surely  not;  yet  the  case  we 
have  supposed  has  been  of  constant  occurrence,  from  the 
earliest  organization  of  the  Government,  in  providing  for 
the  mail  service. 

We  have  instanced  a  familiar  case  by  way  of  illustration. 
It  might  be  indefinitely  extended  into  all  the  varied  circum- 
stances in  which  Govemxnent  is  to  be  supplied — to  public 
printing,  army  stores,  etc. —  in  all  which  private  profit  is  the 
avowed  motive  on  the  one  side,  and  the  "  public  service  " 
the  true  object  on  the  other. 

In  1831,  the  case  of  Beekman  v.  Saratoga  and  Schenectady 
Railroad  Company,  3  Paige,  73,  was  decided  by  Chancellor 
WixwoBTH.  In  that  case  it  appeared  that  a  railroad  com* 
pany,  in  constructing  their  road  from  Saratoga  Springs  to 
Schenectady,  had  seized  upon  certain  real  estate  in  the 
exercise  of  the  power  of  eminent  domain.  There,  as  here, 
no  question  was  made  but  that  the  State  of  !N'cw  York 
mi^t  have  built  the  proposed  road  itself,  and  might  have 
appropriated  the  land  in  question,  and  applied  the  public 
moneys  also  for  that  purpose.  The  objection  of  Van  Vech- 
ter,  for  the  complainant  (whose  pleasure  groimds  around  his 
country  residence  had  been  invaded),  was  that  "the  defend- 
ants are  a  private  corporation,  and  the  road  when  made  will 
be  private  property;  it  will  not  be  for  public  use,  but  for 
the  private  use  and  emolument  of  the  company,  etc.  In 
faot»  the  argument  of  the  oounael  for  the  complaint  upon 
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that  point  presented  it  ivitli  a  force  never  surpassed  in  any 
ease  falling  under  our  notice.  The  Chancellor,  in  deciding 
Uie  ease,  assumed,  for  the  purpose  of  the  decision,  that  the 
oompanj  was  in  truth  a  private  company,  in  the  exact  sense 
daimed  by  oounseL  He  declares,  however,  that  it  belongs 
to  the  Legislature  to  determine  if  the  public  interest  will  in 
any  way  be  promoted  by  the  taking  of  private  property  for 
such  a  purpose.  He  states  that  it  is  upcHi  this  principle 
that  lands  of  one  private  individual  are  permitted  to  be  over- 
flowed and  condenmed  in  order  that  anoth^  may  obtain  a 
miU  site;  and  that  not  only  agents  of  the  Gk>vemment  *^  but 
also  individuals  and  corporate  bodies  have  been  authorized 
to  take  private  property  for  the  purpose  of  making  public 
highways,  turnpike  roads,  and  canals;  of  erecting  and  con- 
structing wharves  and  basins;  of  establishing  ferries;  of 
draining  swamps  and  marshes,"  etc.  In  all  such  cases  the 
object  of  the  legislative  grant  of  power  is  the  public  benefit 
derived  from  the  contemplated  improvement,  whether  such 
improvement  is  to  be  effected  directly  by  the  agent  of  the 
Government,  or  through  the  medium  of  corporate  bodies, 
or  of  individual  enterprise.  And,  according  to  the  opinion 
of  Chief  Justice  Maeshaix^  in  the  case  of  Wilson  v.  I*he 
Blackhird  Creek  Marsh  Ccmpant/,  2  Peters  B.  251,  *^meaft- 
nres  calculated  to  produce  such  benefits  to  the  public, 
though  effected  through  the  medium  of  private  incorpora* 
tions,  are  undoubtedly  within  the  powers  reserved  to  the 
States,^  etc  It  must  be  observed  that  the  Chancellor  in 
tiiis  case,  following  the  view  of  the  Chief  Justice  of  the 
United  States — each  of  tibem  distinguished  for  learning  and 
ability — holds  that  public  improvements  of  this  nature  may 
be  effected  by  the  State  Qovemment,  '^  through  the  medium 
of  corporate  bodies  or  of  individual  enterprise.''  But  how 
is  this  power  to  be  availed  of,  if  the  corporation  or  indi- 
vidual selected  for  the  purpose  is  to  derive  no  ^^  private 
profit''  therebyl    Oan  suoh  aervioe  be  obtained  without 
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pecuniary  compensation  in  some  way  awarded  ?  The  coun- 
sel has  not  suggested  in  this  connection  that  it  would  be 
possible  to  find  a  corporation  or  an  individual  so  public- 
spirited  as  to  undertake  an  agency  in  effecting  the  proposed 
public  improvement  without  the  expectation  of  '^jHivate 
profit^*  to  aecrue,  nor  is  it  believed  that  eveai  in  the  earlier 
day  in  which  the  Chancellor  and  the  Chief  Justice  lived  pri- 
vate agencies  of  such  a  wholly  'disinterested  character  were 
to  be  readily  found.  When  it  is  said,  therefore,  that  the 
Government  possesses  the  power  to  prosecute  a  public  en- 
terprise through  an  agency  private  in  its  character,  the  power 
to  compensate  such  an  agency  is  at  the  same  time  necessarily 
conceded,  for  otherwise  the  power  to  make  the  employment 
would  be  practically  incapable  of  execution,  and  a  power 
incapable  of  execution  is  no  power  at  all. 

The  power  to  compensate  the  private  agency  thus  em- 
ployed is  therefore  clear  enough,  and  if  this  be  so  it  must 
be  admitted  that  the  measure  of  that  compensation  and  the 
mode  in  which  it  is  to  be  afforded  are  mere  details  which 
will  vary  with  the  prevailing  habits- of  the  public  service, 
the  condition  of  the  public  treasury,  or  the  mere  policy 
which  would  seem  to  recommend  one  plan  of  making  com- 
pensation as  preferable  to  another  plan.  Suppose,  for  in- 
stance, that  the  entire  gross  proceeds  of  the  business  are  to 
be  paid  into  the  treasury  of  the  State,  and  the  "private 
agency "  by  which  the  road  was  built  and  is  operated  ia  to 
receive  from  the  State  a  sum  equal  to  a  fixed  per  centum  of 
the  ascertained  cost  of  the  road,  with  or  without  allowance 
for  deterioration  by  use,  as  the  case  may  be,  or  that  the 
net  profits' earned  by  the  road  are  to  be  equally  dividcnl 
between  the  State  and  the  "private  agency/'  or  that  the 
gross  proceeds  paid  into  the  treasury  shall  be  returned  to 
the  agency  after  certain  deductions  are  there  made ;  or  sup- 
pose that  the  State  is  to  have  the  authority  to  require  that 
sufficient  means  of  transportation  for  all  persons  and  prop- 
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ettj  to  be  carried  shall  be  kept  in  readiness  on  the  road 
that  80  many  trains  of  cars,  of  a  designated  character,  shall 
regularly  at  stated  times  pass  over  the  road;  that  the  road 
shall  be  kept  in  repair  at  the  expense  of  the  corporation 
operating  it,  and  without  any  expense  to  the  State,  and  that 
as  its  "  private  profit "  for  rendering  this  service  the  "  private 
•gency"  by  which  it  is  performed  shall  receive  compensa- 
tion from  those  who  nse  the  road  at  a  rate  not  exceeding 
that  which  the  State  itself  may  from  time  to  time  prescribe. 
These,  and  an  infinite  variety  of  other  methods  which 
might  be  suggested,  would  be  but  different  ways  of  effect- 
ing compensation  for  services  rendered  by  a  private  agency 
in  operating  and  maintaining  a  work  of  public  use.  Of  the 
propriety  of  the  mode  of  compensation  adopted  in  a  par- 
ticular case  it  is  for  the  Legislature  to  judge,  and  we  know 
no  provision  of  the  Constitution  which  is  violated  in  the  mode 
adopted  here. 

The  legislative  and  executive  departments  of  the  Gfovem- 
ment  seem  to  have  deliberately  reached  the  conclusion  that 
a  "  public  use "  was  to  be  promoted  by  the  construction  and 
operation  of  a  railroad  such  as  the  Stockton  and  Visalia  road 
is  designed  to  be,  and,  even  if  in  so  doing  they  have  abused 
or  mismanaged  the  constitutional  authority  over  the  subject, 
that  circumstance  would  afford  no  justification  to  us  for  the 
assumption  of  unauthorized  powers  for  the  correction  of  such 
abuses. 

!N'o  amount  of  supposed  public  good  to  follow  would  ex- 
cuse us  for  the  usurpation  of  powers  not  belonging  to  the 
judicial  department  of  the  Gbvemment  "  There  is  always 
some  plausible  reason  (says  Bbonsott,  J.)  for  the  latitudina- 
rian  constructions  which  are  resorted  to  for  the  purpose  of 
acquiring  power — some  evil  to  be  avoided,  or  some  good  to 
be  attained  by  pushing  the  powers  of  Qovemment  beyond 
their  Intimate  boundary.  It  is  by  yielding  to  such 
inflnoices  that  Constitationd  are  gradually  undermined  and 
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finallj  overthrown.  One  step  taken  by  the  Legislature  or 
the  judiciary  in  enlarging  the  powers  of  the  Government, 
opens  the  door  for  another  that  will  be  sure  to  follow ;  and 
so  the  process  goes  on  until  all  respect  for  the  fundamental 
law  is  lost  and  the  powers  of  the  Govemroent  become  just 
what  those  in  authorily  ehoose  to  call  them.''  (3  Corns. 
668.) 

The  power  of  the  State  Glovemraent  to  foster  and  regulate 
internal  improvements  is  unquestionable.  Should  we^  in  this 
instance^  deny  to  the  legislative  department  the  possession  of 
this  power,  or  should  we  attempt  to  narrow  its  clear  consti- 
tutional scope  by  applying  to  it  the  arbitrary  measure  of  our 
own  view  of  wise  policy  in  the  conduct  of  public  affairs, 
we  would,  in  the  hope  of  accomplishing  a  temporary  good, 
permanently  mar  the  symmetry  of  the  structure  of  the  Gov- 
ernment itself,  so  far  at  least  as  a  decision  of  ours  could  be 
permitted  to  work  such  an  unfortunate  consequence  to  the 
State.  Though  late  events  have  awakened  the  general  pub- 
lic attention  to  an  anxious  consideration  of  the  extent  of  the 
legislative  power  upon  this  subject^  those  events  have  not  as 
yet  fixed  a  new  limit  to  the  power  itself  as  it  has  hereto-Pore 
existed,  nor  would  they  justify  us  in  stepping  aside  froxu  liie 
well  beaten  track  which  we  follow  to  tread  upon  the  new 
and  strange  paths  into  which  some,  though  few,  of  our 
brethren  of  the  bench  have^  we  hope  but  temporarily,  wan- 
dered. 

No  proposition  in  the  case  can  be  affirmed  with  greater 
confidence  than  that,  under  Constitutions  substantially  like 
ours,  railroads,  though  operated  by  private  companies,  are 
by  mere  legal  conclusion,  for  "public  use;"  that  the  power 
of  eminent  domain,  confessedly  exercisable  only  in  behalf 
of  "  public  use,"  may  therefore  be  exerted  in  behalf  of  rail- 
roads under  legislative  permission;  that  as  fostering  the 
"public  use,"  aid  may  be  extended  to  the  construction  of 
guch  roadfl  by  means  of  the  power  of  eminent  domain«or  of 
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snbscriptiaii  to  capital  stock,  and  by  donations  made  by  cities 
and  other  political  subdirisiQais  of  the  State,  under  tha 
authority  of  Ihe  Legialatuxe  first  given  ((»  subaequeoitly 
obtained,  as  was  held  in  1848  by  the  Supreme  Court  of  Oon^ 
neetieut  in  City  of  Bridgeport  v.  Houeaiomc  Railroad,  16 
Conn.  B.  475),  and  such  is  the  purport  of  the  judicial 
decisions  of  the  highest  Courts  of  Virginia,  Connecticut, 
Pennsylvania,  Ohio,  Indiana,  Tennessee,  Illinois,  Kentucky, 
Xew  York,  Georgia,  Florida,  Texas>  Mississippi,  Missouri, 
South  Carolina  and  other  States.  These  decisions  cover  a 
period  of  little  less  than  half  a  oentury  of  time;  and  they 
onbody  the  views  of  constitutional  lar.*  with  reference  to 
the  question  before  us  whidi  were  entertained  by  some  of 
the  most  distinguished  jurists  who  have  shed  luster  upon  the 
American  bendi.  They  are  cited  in  the  briefs,  and  will  be 
found  to  be  not  the  mere  expression  of  conclusions  reached 
upon  the  points  involved,  but,  in  many  instances,  elucidated 
by  a  learning  and  research  absolutely  exhaustive  of  the  gen- 
eral principle  of  the  law  of  taxaticm  as  applied  to  the  system 
of  Government  under  whidi  we  live. 

Upon  authority,  and  upon  principle  as  well,  we  think  that 
the  Act  in  question  cannot  be  said  by  us  to  be,  in  any  sense, 
unwarranted  by  the  Constitution,  or  beyond  the  authority  of 
the  Legislature  to  enact 

It  is  ordered  that  the  writ  of  mandamus  issue  as  prayed 
for. 

CrogkstT)  J.y  incurring: 

I  conenr  with  Mr.  Justice  Waixaob  in  (he  result  at  which 
he  has  arrived,  and  for  the  most  part  in  his  reasoning ;  but 
widiout  attempting  ah  elab<nrate  investigation  of  the  ques* 
tions  discussed  by  him,  I  propose^  nevertheless^  to  state,  very 
briefly,  the  points  which^  in  my  opinion,  are  decisive  of  the 
action. 
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First — It  is  established  by  an  unbroken  current  of  deci- 
•ionsy  bj  Courts  of  the  highest  authority  in  this  oountry,  that 
under  die  right  of  eminent  domain  lands  held  in  private 
ownership  may  be  taken  for  the  use  of  private  railroad  oor- 
porationsy  on  making  compensation  therefor;  and  that  this 
is  a  public  use^  in  the  sense  of  that  clause  of  the  Constitu- 
tion which  permits  private  property  to  be  taken  by  virtue 
of  the  right  of  eminent  domain.  This  proposition  is  now 
too  firmly  established  by  a  long  and  uniform  series  of  deci- 
sionsy  to  be  overthrown  or  shaken,  at  this  late  day,  except 
by  an  amendment  of  the  Constitution;  and  if  the  taking  of 
such  lands  for  the  use  of  a  private  railroad  oorporation  is 
a  public  use,  which  justifies  the  exercise  of  the  right  of 
eminent  domain  on  behalf  of  such  corporations,  I  can  per- 
ceive no  reason  whatever  why  taxation  imposed  to  aid  in 
the  construction  pf  the  road  is  not  for  a  public  purpose.  In 
the  former  case,  though  the  land  iaken  is  devoted  to  the  use 
of  a  private  corporation,  which  owns  and  controls  the  road, 
and  exclusively  enjoys  its  emolmnents,  the  use  is,  neverthe 
less,  held  to  be  public,  in  the  sense  of  the  Constitution,  be 
cause  one  of  the  most  important  functions  of  government  is 
to  provide  highways  for  the  people,  by  which  commerce  if 
promoted  and  the  general  prosperity  increased. 

In  the  performance  of  this  duty  it  is  not  doubted  by  an^ 
one  that  Ihe  State  may  itself  construct  these  highways,  and 
defray  the  cost  of  them  out  of  the  public  treasury  or  by  the 
imposition  of  a  special  tax  for  that  purpose.  No  one  ques- 
tions that  such  a  tax  would  be  for  a  public  purpose.  But, 
instead  of  itself  performing  the  work  by  its  agents^  em- 
ployed and  paid  for  that  purpose,  the  State  may  avail  itself 
of  the  aid,  energy,  and  skill  of  private  corporations,  and 
construct  highways  which,  in  the  opinion  of  the  Legislature, 
will  promote  commerce,  develop  the  resources  of  the  country, 
and  increase  the  general  prosperity.  It  is  on  this  theory 
only  that  the  exercise  of  tiie  right  of  eminent  domain  eao 
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be  invoked  or  justified  on  behalf  of  private  railroad  corpora- 
tioDs.  In  sudi  cases  the  land  is  deemed  to  be  taken  for  a 
public  use  only  because  it  is  the  duty  of  the  State  to  provide 
SQch  highways  for  the  people;  and  it  is  the  peculiar  prov- 
ince of  the  L^islatiire  to  determine  wh^i  and  where  such 
highways  are  necessary. 

From  its  decision  on  this  point  there  can  be  no  appeal  to 
the  Conrts,  and  the  only  remedy  for  an  abuse  of  its  powers 
in  tiiiis  respect,  must  be  found  at  the  ballot  box  or  in  an 
amendment  of  the  organic  law.  Assuming,  therefore,  that 
it  is  solely  on  this  theory  that  the  exercise  of  the  right  of 
eminent  domain  can  be  invoked  on  behalf  of  private  rail- 
road corporations  (a  proposition  which  I  deem  to  be  thor- 
ongfafy  well  established  both  on  reasdu  and  authority),  I 
think  it  foUows  as  a  logical  sequence  that  the  same  prin- 
ciple which  enjoins  upon  the  L^slature  the  duty  of  pro- 
viding convenient  highways  for  the  people,  and  in  further- 
ance of  that  end  justifies  the  exercise  of  the  right  of  emi- 
nent domain  in  behalf  of  private  railway  corporations,  must, 
of  necessily,  authorize  the  imposition  <d  taxes  to  aid  in  the 
construction  of  the  road.  If  ike  use  of  the  land  taken  is 
public,  the  purpose  of  the  tax  is  also  public,  and  for  pre- 
cisely tbe  same  reason,  inasmuch  as  they  both  spriug  from 
and  are  founded  on  the  duty  of  the  State  to  provide  high- 
ways for  the  public  convenience,  and  are  both  intended  solely 
to  promote  that  object.. 

Both  being  designed  to  accomplish  the  same  result,  to 
wit,  to  promote  the  construction  of  a  highway,  which  the 
Legislature,  in  the  performance  of  its  duty,  has  determined 
to  be  a  work  of  public  utility,  and  in  furtherance  of  the 
public  prosperity,  if  llie  use  for  which  the  land  is  taken 
is  to  be  deemed  a  public  use,  I  think  it  is  impossible  to 
resist  the  conclusion  that  the  purpoee  for  which  the  tax  is 
levied  is  a  public  purpose.  In  respect  to  the  qiie^tiou 
whether  the  use  in  the  oue  case  or  the  purpose  in  the  otJier 
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is  public  or  private,  they  stand  on  precisely  the  same  foot* 
ingy  inasmuch  as  they  both  spring  from  the  same  public 
duty,  and  are  both  intended  to  promote  the  same  piiblio 
work  of  general  utility.  If  or  does  the  fact  that  the  road  is 
to  be  owned  and  controlled  by  a  private  corporation,  for  its 
own  emolument,  any  the  more  prove,  or  tend  to  prove,  that 
the  purpose  of  the  tax  is  private,  than  ihe  same  fact  would 
prove,  or  tend  to  prove,  that  the  land  was  taken  for  a  private 
and  not  for  a  public  use,  for  the  obvious  reason  that  inas- 
much as  the  ownership  and  control  of  the  road  is  not  one  of 
the  elements  which  enter  into  the  question  whether  the  use 
is  public  or  private,  it  can  have  no  effect,  for  the  same 
reason,  in  determining  whetjier  tibe  purpose  of  the  tax  it 
public  or  private.  The  object  of  the  Legislature  in  per- 
mitting the  land  to  be  taken  is  not  to  benefit  the  corpora- 
tion, but  to  promote  the  construction  of  a  highway,  which 
it  deems  to  be  a  work  of  public  utility ;  and,  in  like  manner, 
the  purpose  of  the  tax  is  not  to  enrich  the  corporation,  but 
to  secure  the  construction*  of  the  road.  If  the  corporation 
is  incidentally,  or  even  directly,  benefited  by  the  use  of  the 
land  and  money,  the  Legislature  has,  nevertheless,  per- 
formed a  public  duty  in  thus  providing  a  highway  designed 
to  promote  commerce,  and  increase  the  general  prosperity. 
On  no  other  theory  can  the  exercise  of  the  right  of  eminent 
domain,  in  behalf  of  private  railway  corporations,  be  justi- 
fied or  defended,  and  a  tax  levied  to  promote  the  work 
stands  on  precisely  the  same  footing. 

Second  —  If  any  question  of  constitutional  constructioii 
can  be  said  to  be  settled  by  the  weight  of  authority,  it  is, 
that  under  State  Constitutions  almost  identical,  in  this  re- 
spect, with  our  own,  ike  Legislature  has  the  constitutional 
power  to  authorize  municipal  corporations  to  subscribe  for 
stock  in  private  railroad  corporations,  oi^anized  to  construct 
a  road  passing  through,  or  terminating  within,  the  territorial 
limits  of  .the  municipality;  and  to  levy  a  tax  to  pay  lor  mch 
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gobficriptions.  The  decisions  on  this  point  run  throiigh  a 
period  of  nearly  forty  years,  and  are  not  only  very  numerous^ 
bat  almost  uniform.  I  shall  not  attempt  to  review  or  collate 
these  authorities;  and  it  is  sufficient,  on  this  point,  to  say 
that  the  power  of  the  Legislature,  under  ConstitutiaoB  simi- 
lar to  ours,  in  this  respect,  to  authorize  such  subscriptions 
and  tax,  is  now  too  firmly  established  in  American  juris- 
prudence to  be  either  questioned  or  denied. 

In  veiy  few  of  the  States  has  this  power  been  more 
broadly  asserted,  or  more  persistently  maintained,  than  by 
the  Courts  of  this  State;  and  if  the  rule  of  stare  decisis  is  to 
have  any  weight  on  such  a  subject,  the  question  should  be 
considered  as  no  longer  open  to  debate  in  this  Court.  With 
an  unbroken  line  of  decisions  on  this  point,  running  through 
so  long  a  period,  and  emanating  f r<Hn  Courts  of  the  highest 
auth(»ity  in  this  country,  it  is  now  too  late  to  inquire  whether 
the  question  has  been  settled  properly  or  otherwise*  The 
repose  and  good  order  of  society  demand  that  when  a  ques- 
tion of  this  character  has  been  firmly  settled,  by  a  long 
series  of  judicial  decisions,  it  should  not  be  opened  to  fur- 
ther discussion  in  the  Courts.  In  such  cases,  if  the  inter- 
pretation of  a  clause  of  the  Constitution  by  the  judiciary, 
which  has  been  long  acquiesced  in,  and  repeatedly  reaf- 
firmed, shall  be  found  to  operate  injuriously,  it  would  be 
better  to  obviate  the  dilBculty  by  an  amendment  of  the 
organic  law  rather  than  to  encounter  the  evils,  which  invari- 
ably flow  from  sudden  and  frequent  diianges  in  the  con- 
struction by  the  Courts  of  constitutional  provisions.  Assum- 
ing it,  therefore,  to  be  definitely  settled,  so  far  as  judicial  in- 
tarpretation  can  settle  snch  a  question,  that  the  Legislature 
has  the  constitutional  power  to  authorize  municipal  corpora- 
tions to  subscribe  for  the  stock  of  private  railroad  companies, 
and  to  levy  a  tax  for  the  payment  of  such  subscriptions,  it 
only  remains  to  be  (tetennined  whether  there  is  any  differ- 
ence in  principle  betweeia  a  tax  levied  to  pay  for  a  sub- 
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scription  to  such  stock  and  a  tax  raised  for  the  purpose  of 
donating  a  sum  of  money  to  aid  in  the  construction  of  the 
road.  In  the  case  of  the  subscription,  the  validity  of  tho 
tax  can  be  maintained,  I  think,  on  no  other  solid  ground 
than  that  already  indicated,  to  wit:  that  it  is  the  duty,  and 
within  the  power,  of  the  Legislature,  to  provide  highways 
for  trade  and  travel;  and,  being  the  sole  judge  of  the  times 
and  places  at  which  such  highways  are  needed,  it  may  aid 
their  construction,  by  means  of  subscription,  by  those  muni- 
cipal corporations  through  (and  possibly  near)  whose  terri- 
torial limits  the  road  will  pass.  I  am  aware  that  in  such 
cases  the  validity  of  the  tax  has  frequently  been  upheld, 
partly  on  other  grounds;  and  some  of  the  decisions  in  sup- 
port of  the  taxing  power  in  that  class  of  cases  proceed  on 
the  theory  that  the  tax  is  for  a  public  purpose,  because, 
Dy  means  of  the  subscription,  the  municipal  corporation, 
and  consequently  all  the  people  within  its  limits,  acquire  a 
proprietary  interest  in  the  road  and  its  earnings,  and  are 
entitled  to  a  voice  in  its  management  But  if  the  validity 
of  the  tax  is  to  rest  on  this  theory  only  I  think  it  could  not 
be  maintained.  If  the  fact  that  the  municipality  is  to  have 
a  proprietary  interest  in  the  enterprise,  and  to  participate  in 
its  management,  is  to  be  the  sole  test  by  which  to  determine 
whether  the  tax  is  for  a  public  or  private  purpose,  without 
reference  to  the  nature  of  the  enterprise,  it  needs  no  argu- 
ment to  prove  that  municipal  corporations  and  their  mem- 
bers— the  people  who  compose  them  —  are  wholly  at  the 
mercy  of  the  legislature,  and  hold  their  estate  only  by  its 
sufferance.  If  the  Legislature  should  determine  it  to  be 
necessary  that  a  town  or  city  should  have  a  beet-sugar 
manufactory,  a  wholesale  clothing  storey  a  dozen  iron 
foundries,  and  several  pianoforte  manufactories,  and  should 
direct  the  corporation  to  subscribe  for  stock  in  private  com- 
panies, organized  to  accomplish  these  enterprises,  and  to 
levy  a  tax  on  all  the  people  of  the  municipality  to  pay  for 
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the  stock,  it  id  obvious  that  the  people  mi^t  thus  be  com- 
pelled, against  their  will,  to  embark  their  estates  in  purely 
eomm^cial  enterprises,  on  the  plea  that  in  the  opinion  of 
the  Legislature  the  public  would  derive  some  incidental 
benefits  therefrom.  In  such  a  case,  if  the  question  whether 
the  tax  is  for  a  public  or  a  private  purpose  is  to  be  deter- 
mined solely  by  the  fact  that  the  municipal  corporation  is  to 
have  a  proprietary  interest  in  the  contemplated  enterprise^ 
and  to  participate  in  its  management,  irrespective  of  the 
public  or  private  nature  of  the  ^iterprise  itself,  it  is  obvious 
that  under  so  broad  a  construction  of  the  Constitution  all 
restraint  would  be  practically  removed  f  rem  the  jpower  of 
the  L^slature  over  the  property  and  estates  of  the  people. 
It  might  compel  the  inhabitants  of  towns,  cities  or  counties, 
without  their  consent,  to  invest  their  capital  in  commercial 
enterprises  of  perhaps  more  than  doubtful  expediency,  and 
with  a  moral  certainty  that  the  investment  would  prove  dis- 
astrous. I  think  the  f  ramers  of  the  Constitution  could  not 
have  intended  to  confer  ux>on  the  Legislature,  under  the 
taxing  power,  a  discretion  so  wholly  devoid  of  restraint,  and 
so  capable  of  gross  abuse.  The  extent  of  its  power  over 
municipal  corporations,  in  respect  to  taxation,  ia  not  to  be 
measured  by  the  fact  that  the  corporation  is  or  is  not  to 
have  a  proprietary  interest  in  the  enterprise  to  be  promoted 
by  the  tax,  but  depends  on  wholly  different  considerations, 
having  no  relation  to  that  question. 

If  Ae  work  to  be  accomplished  be  confessedly  of  a  public 
oature,  as  contradistinguished  from  a  private  enterprise,  there 
can  be  no  doubt  of  the  constitutional  power  of  the  Legisla- 
ture to  promote  its  construction  by  contributions  from  the 
public  treasury ;  or  if  the  work  be  local,  then  by  authorizing 
the  particular  municipality  in  which  the  proposed  improve- 
ment is  located,  to'  aid  it  by  subscriptions  of  sto(^  to  be 
paid  for  by  taxation;  and,  as  already  stated,  this  propo- 
sition is  now  too  firmly  established  to  admit  of  debate.    But 
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it  proceeds  on  the  theory  that  the  subscription  is  intended, 
not  simply  aa  a  profitable  investment  of  the  funds  of  the 
municipality,  but  solely  for  the  purpose  of  promoting  the 
construction  of  a  highway  for  trade  and  travel,  Though  the 
subscription  may  directly  benefit  the  railway  corporation, 
and  though  tihe  investment  may  possibly  prove  profitable, 
these  are  not  the  primary  objects  of  liie  tax,  but  only  inci- 
dental to  the  main  purpose,  which  is  to  secure  the  oosistruc- 
tion  of  the  road.  If  it  were  known  in  advance  that  the 
slock  would  be  utterly  valueless  in  the  market,  and  that  the 
road  would  never  pay  a  dollar  in  dividends,  this  would  in 
no  d^ree  impair  the  validity  of  the  tax,  the  main  object  of 
which  was  to  secure  the  construction  ^  of  the  road  as  a 
convenience  for  trade  and  travel,  to  enhance  the  value  of 
contiguous  property,  and  to  increase  the  general  prosperity. 
This  being  the  primary  object  of  the  tax,  the  benefit  to  the 
railway  company,  and  the  investment  of  the  funds  of  the 
municipality  in  the  stock,  are  only  incidents  which  in  no 
wise  affect  the  purpose  of  the  tax,  or  prove  it  to  be  for  a 
public  or  private  purpose.  The  sole  purpose  of  the  tax 
being  to  secure  the  construction  of  the  road,  which  is  unde- 
niably a  public  purpose,  it  is  none  the  more  so  because  the 
money  raised  by  the  tax  is  invested  in  stocks  of  the  com- 
pany, nor  any  the  less  so  because  the  railway  corporation 
derives  a  benefit  from  the  investment.  Neither  of  these 
considerations  touches  the  question  of  the  primary  purpose 
for  which  the  tax  was  raised,  to  wit:  to  promote  the  con- 
struction of  the  road.  If  these  views  be  correct,  it  results 
as  a  logical  sequence  that  if  money  be  raised  by  taxation  to 
be  donated  to  the  railroad  company,  for  the  sole  purpose  of 
securing  the  ccmstruction  of  the  road,  the  purpose  of  the 
tax  would  be  none  the  less  public  than  if  the  same  result 
was  accomplished  by  an  investment  of  the  money  in  the 
•took  of  the  company.    My  conclusion^  thereafter^  is  that  the 
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Act  of  the  Legislature  in  qtiesticHi  does  not  violate  the  Oon- 
stitution. 

It  cannot  be  denied  that  it  is  extremely  difficult  to  define, 
with  exact  precision,  the  line  which  limits  the  constitutional 
power  of  the  Legislature  in  authorising  the  imposition  of 
taxes  by  municipal  corporations,  to  promote  the  construction 
of  local  improvements  by  private  persons  or  corporations; 
and  it  is  obviously  a  power  which  is  capable  of  great  abuse. 
That  it  has  been  frequently  and  grossly  abused  in  some  of 
the  States  of  the  Union  is  attested  by  the  enormous  debts 
which  have  thus  been  created,  and  the  popular  discontent 
which  has  ensued.  In  several  of  the  States  the  evils  result- 
ing from  legislation  of  this  character  had  become  so  intoler- 
able as  to  lead  to  amendments  of  their  Constitutions,  limiting 
or  clearly  defining  the  powers  of  the  Legislature  in  this 
respect;  and  this  is,  manifestly,  the  only  effective  remedy. 
In  a  popular  Grovemment,  like  ours,  where  the  tenures  of 
office  are  short,  and  changes  are  constantly  occurring  in 
those  who  make  and  administer  the  laws,  the  only  security 
against  such  abuses  will  be  found  in  an  amendment  of  the 
organic  law.  Under  its  existing  provisions  the  courts  are, 
in  a  great  measure,  powerless  to  remedy  the  eviL 


SpRiLoins,  J.,  concurring: 

I  concur  in  the  order  solely  upon  the  ground  that  I  cannot 
now  regard  the  questions  involved  in  this  case  as  open  ques- 
tions in  this  State  under  our  Constitution  as  it  is.  This 
Court  having,  by  a  uniform  line  of  decisions,  commencing 
with  Patterson  v.  Marysville,  13  Gal.  175,  sustained  and 
sanctioned  laws  substantially  obnoxious  to  the  same  consti- 
tutional objections  as  the  statute  involved  in  this  case,  the 
questions  should  be  considered  settled.  Could  I  regard  the 
questions  invohed  as  original  in  thia  Stata^  I  should  not  hesi- 
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tate  in  denying  the  order  asked  by  the  petitioner,  notwith- 
standing the  long  array  of  authorities  from  other  States  to 
the  contrary, 

Tbmplx},  J.,  oononrring: 

I  concur  in  the  order  made  in  this  case  solely  upon  the 
ground  that  I  regard  the  question  as  settled  by  the  previous 
decisions  of  this  Court^  as  well  as  by  the  almost  unbroken 
current  of  authorities  in  other  States.  I  differ  from  much 
of  the  reasoning  of  my  associates,  and  if  the  question  were 
new,  should  be  inclined  to  agree  with  the  respondent  upon 
the  main  question  discussed.  To  overturn  the  almost  \m- 
broken  line  of  decisions  now,  however,  would  not  establish 
.a  rule  of  decision,  but  would  make  an  exception  merely, 
in  the  current  of  authorities.  It  would  shake  the  confidence 
of  every  one  in  the  stability  of  judicial  decisions,  and  would 
add  nothing  to  the  force  of  limitations  upon  legislative 
power.  The  people  can  readily  circumscribe  this  power 
without  doing  violence  to  established  precedents  or  destroy- 
ing the  confidence  of  the  community  in  that  branch  of  the 
Government  which  should  bo  least  influenced  by  popular 
pressure. 


CNo.  2,640.] 


GEORGE  TREAT,  SAMUEL  L.  THELLER,  and  JAMES 
L.  BLAKIE  t;.  EULOGIO  F.  db  CELIS,  Administea- 

TOB  OF  THB  EsTATE  OF  EuLOGIO  DX  GbiLIS,  ST  AL. 

^OWBB  ov  ATTOBNar  lOB  Uasm  OF  LAifD. —  A  power  of  attorney,  glrlag 
to  tbe  attorney  In  faet  foU  anthorlty  to  repretent  the  person  of  the 
principal  In  aU  that  concerns  his  Interest  In  the  State  of  California, 
and  to  annul  any  other  power  prevloasly  granted,  and  letters  after- 
wards written  by  the  principal  to  the  attorney,  speaklncr  generally  of 
fho  propriety  of  the  tale  of  land  In  Galiforala  belonging  to  the  prla- 
dpal,  and  of  the  price  and  terms,  and  telling  tho  attorney  he  can  give 
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«  proTlBlonal  writing  of  sale,. and  to  make  a  aale  and  It  will  be  approved, 
do  not  confer  authority  upon  the  attorney  to  bind  the  principal  by  a 
contract  of  salau 
/DBismcnoN  0¥  Pbobasb  C60BT.*— The  qne8ti<»i  whether  the  Probate 
Court  has  Jurisdiction  to  specifically  enforce  the  performance  of  a  con- 
tract for  the  sala  of  real  estate,  not  decided. 

Appbai.  from  the  Probate  Court,  Lob  Angeles  County. 

Eulc^o  de  Celia^  ^ho  resided  in  Bilbao^  in  the  Kingdom 
id  Spain,  owned  an  undivided  one  half  of  a  tract  of  land  in 
Los  Angeles  County,  known  as  the  ex-Mission  of  San  Fer- 
nanda On  the  4di  day  of  Kovember,  1864,  he  executed 
and  sent  to  his  son,  Eulogio  F.  de  Celis,  who  was  living  in 
said  county,  a  power  of  attorney,  written  in  alternate  lines 
«f  Spanish  and  English,  of  which  the  following  is  a  copy: 

8epan  todaa  eomo  yo  Bvlogio  de  Oelis,  reaidente  en  este  villa 
Know  all  men  that  I,  Eulogio  de  Oelis,  of  this  Town 
de  Bilbao,  Espana,  otorgo  poder  general  a  mi  hijo  Eulogio 
of  Bilbao,  Spain,  grant  general  power  to  my  son,  Eulogio 
Fidencio  de  Celis,  natural  de  Los  Angeles,  California,  para  que 
Fidencio  de  Oelis,  native  of  Los  Angeles,  California,  to 
represente  mi  persona  en  iodo  lo  concemiente  a  mis  intereses, 
represent  my  person  in  all  that  oonceming  my  interest, 
fresentes  y  fviuros,  en  el  referido  pais  de  California,  como  tarn- 
present  and  future,  in  the  said  State  of  California,  as  well 
bien  los  de  iodo  sus  hermanos  legitimos,  coherederos,  parHcipes, 
us  those  of  all  his  legitimate  brothers,  coheirs,  copartners, 
estando  ademas  autorizado  para  (ovular  cualquiera  otra  poder 
be  being  also  authorized  to  annul  any  other  power 
dado  por  me  a  favor  decualquiem  otra  persona  en  Calif omia  y 
granted  by  me  to  any  other  person  in  California  and 
ierretoriode  America;  dado  el  presente  sobre  iodos  los  anteriores 
territory  of  America;  the  present  being  given  upon  all 
hasta  esta  f  ha;  reclamando  cuentas,  propriedades,  vntereses, 
previous  powers  to  this  date,  claiming  acooimts,  properties, 
edgiendo  responeabiUdades,  pages  a  los  devdores  y  administrar 
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attorney.     (General  Laws^  Sec.  6§9;  Stcaryoh  Agency^  Sec 
76 ;  Paley  on  Agency,  by  Lloyd,  n.  179  and  n.  198.) 

Pringle  &  Pringle,  for  Bespondents. 

The  power  of  attorney,  if  not  sufficient  to  authorize  a  sale 
of  lands,  was  yet  the  constitution  of  an  agen<^  to  which  the 
subsequent  letters  supplied  the  necessary  po^er.  Those  let- 
ters were  exhibited  to  the  petitioners  and  relied  on  by  lliem 
in  making  their  contract.  They  were  sufficient  to  empower 
the  agent  to  make  a  contract  of  sale.  The  powers  given 
were  ample  for  that  purpose  (McNeil  v.  Shirley,  83  Cal. 
202.)  The  father  gives  to  bis  son  erery  pow«r  escept  that 
of  making  the  deed.  He  withholds  that  only  to  insure  his 
compliance  with  the  instructions  given.  The  acts  of  the 
son,  within  those  instructions,  are  certainly  binding  upon 
the  father.  "As  regards  the  bill  of  sale,  you  can  give  a 
provisional  obligation  while  the  deed  comes,  that  we  may 
return  it,  signed  by  himself  and  your  mothar."  **  Sell  prop- 
erty,  and  the  sale  will  be  approved.'' 


By  the  Court,  Ehodxs,  0.  J. : 

The  power  of  attorney  and  the  letters  of  the  principal 
were  not  sufficient  authority  to  the  attorney  in  fact  to  bind 
the  principal  by  a  contract  of  sale  of  the  lands  in  contro- 
versy. The  question  whether  the  Probate  Court  has  juris- 
diction of  a  proceeding  to  specifically  enforce  the  perform- 
ance of  a  contract  of  sale  of  real  estate  is  reserved. 

Judgment  reversed  and  cause  remanded. 

Hr.  Justice  Osockstt  did  not  esqpreas  an  opinioiL 
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EX  PASTE  ELIZABETH  JCMrtS,  asd  ELLEN  ELLr 

WOOD.  .■...' 

Bwtttiriii  fMt  Bjlil'  iiOT  tMPEisoxM^Nt.—  'Wlthlo  the  meanlns  «f  tht 
C»&1]«U  firaetfce  Aee,i  a  »ll8ofet^  ^elltt*^  M  Ml  W  it^t  imprilhoned  dttr- 
Ins  mch  relemw. 

Ektobcehsitt  of  Jodgmbht  IK  CsiMiNAL  Casb. —  When  a  certified  topy 
of  a  judgment  Id  an  appellate  Court  It  remitted  to  the  Court  ftom  which 
the  appeal  la  taken,  the  appellate  Cffnrt.  loaea  an  Juritdlctloii  bf .  tha 
case;  and  all  orders  neoeeeary  to  carrr  the  Judgment  Into  elVe^  nnut 
be  made  hy  the  lower  Court  This  prorltlon  of  the  statute  Is  not  eon- 
fined  to  Judgments  In  the  Supreme  Court,  hot  is  applicable  to  proceedings 
la,  the  County  Court. 

OoHuiTMSHT  AiTEB  APFCAL. —  Whcs  a  pscty  Is  couTlcted  Of  s  ctlmlnal 
offense  and  appeals  to  the  County  Court,  a^d,  pending  the  appeal,  Is  re- 
leased on  batl«  and  the  judgment  Is  aflirmM,  a  iecond  commitment  need 
only  redts,  the  judgment  of  cotaTletloa«  and  state  that  defendant  ai»- 
pealed  and. the  judgment  was  afllrmed.  It  need  »ot  recite  the  jodgmedt 
of  the  county  Court,  or  that  a  remittitur  had  been  Issued. 

Pbtition  to  be  discharged  on  habeas  corpua. 
The  facts  are  stated  in  the  opinion. 
Oecrge  W.  Tyler,  for  the  Petitioners. 
Attorney  Oeryiral  HamiUan,  for  fhe  People. 

By  the  Court,  Tsmplb,  J.: 

The  petitioners  were  convicted  in  the  Police  Court  of  San 
Erancisco  on  the  7th  day  of  October,  1870,  of  the  crime 
of  petit  larceny,  and  seritencied' to  be  imprisoned  in  the 
County  Jail  for  the  period  oi^  four  months.  From  this  judg- 
ment an  appeal  was  taken  to  the  County  Court  of  the  City 
and  County  of  San  Prancisco,  and  tjie  appeal  having  been 
perfected,  the  petitioners  were  admitted  to  bail,  which  hav- 
ing been  given,  they  were  discharged  ^rom  custody  on  the 
26th  day  of  October,  1870. 
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The  petitioners  are  now  held  upon  a  commitment  issued 
by  the  Police  Court,  which,  after  reciting  the  judgment  in 
the  same  words  as  in  the  first  commitment,  proceeds  as  fol- 
lows :  **  Said  defendants  having  appealed  from  said  jud^ 
ments  to  the  honorable  County  Court  of  said  city  and  oountj, 
and  said  judgments  haying  been  affirmed  by  said  Ooon^ 
Court,"  etc. 

It  is  claimed  that  the  commitment  should  recite  the  judgt- 
ment,  and  that  the  statonent  in  r^ard  to  the  appeal  is  no 
part  of  the  judgment  and  should  be  stricken  out  Thiiv 
would  leave  nothing  but  the  original  judgment  of  October, 
1870,  which  being  appealed  from,  does  not  authorise  the 
imprisonment  of  the  petitioners;  or,  if  it  does,  that  more 
than  four  months  have  expired  sinoe  its  date,  and  petitioners 
are  therefore  entitled  to  ^eir  discharge.  That  the  fact  that 
the  petitioners  were  released  on  bail  is  an  immaterial  cir- 
cumstance, for  the  reason  that  they  were  still,  in  contempla- 
tion of  law,  in  custody  —  the  effect  of  giving  bail  being 
merely  to  constitute  their  bail  their  jailors,  in  place  of  thr 
Sheriff. 

For  some  purposes  it  may  be  true  that  a  person  released 
on  bail  is  still  in  the  eustody  of  the  law.  The  same  degree 
of  certainty  is  supposed  to  be  secured,  that  he  will  be  forth- 
coming to  receive  the  punishment  pronounced  upon  him,  or 
that  he  will  render  himself  in  satisfaction  of  the  judgment 
This  is  appropriate  language  in  reference  to  a  civil  proceed- 
ing, where  the  bail  undertake  to  pay  the  debt,  or  that  the 
defendant  will  render  himaelf  in  satisfaction  of  the  judg- 
ment. 

The  very  phrase,  however,  **  released  on  bail,**  implies 
that  a  person  so  released  is  not  imprisoned  after  such  release ;, 
and  such  is  manifestly  the  meaning  of  the  provisions  of  the 
Criminal  Practice  Act 

Section  five  hundred  and  four  provides  that  when  judg- 
ment of  an  appellate  Oonrt  is  given  it  shall  be  entered  in 
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the  minnteB  and  a  certified  copy  remitted  to  the  Court  from 
which  the  appeal  was  taken.  Section  five  hundred  and  six 
aiactSy  that  upon  lemitling  this  certificate  the  appellate 
Court  shall  lose  all  jurisdiction  of  the  case,  and  all  orders 
necessary  to  carry  the  judgment  into  efFect  shall  be  made  by 
the  Court  to  which  the  case  is  remitted.  This  provision  does 
not  seem  to  be  confined  to  judgments  in  this  Court;  on  the 
contrary,  the  preceding  section,  which  provides  that  the 
fKpestB  returned  to  the  appellate  Court  shall  not  be  returned 
to  the  Court  below,  seems  particularly  applicable  to  proceed- 
ings in  the  County  Court 

The  judgment  of  the  appellate  Court  u  required  to  be 
certified  to  the  lower  Court,  in  order  that  the  original  judg- 
ment may  be  carried  into  effect  by  the  lower  Court,  as  di- 
rected by  the  appellate  tribunal.  If  the  certificate  had  been 
remitted  in  this  case  —  affirming  the  judgment  —  the  order 
made  by  the  Police  Court  would  be  a  proper  order  to  be 
made  to  carry  the  original  judgment  into  effect  It  asserts 
the  facts  necessary  to  authorize  the  Court  to  make  it;  and  it 
is  not  shown,  or  even  asserted,  that  it  is  incorrect  in  that  par- 
ticular. I  think  we  are  bound  to  presume  in  favor  of  the 
regularity  of  the  proceedings  to  that  extent. 

It  is  ordered  that  the  writ  be  discharged  and  the  prisoners 
remanded  to  the  custody  of  the  Sheriff,  to  be  held  in  pursu- 
I  of  the  commitment 


tHo.  2,788.] 

EX  PARTE  MoLAUGHLDT. 

IMP  A  Ivmr  nr  a  Gbiminal  Gasb. —  The  ilsdharge  of  th«  jnry, 
iB  •  erlmliuU  case,  witbont  tht  eoiiaiat  of  the  defendant,  be- 
after  mature  deliberation,  they  are  vsabla  to  agree  on  a  verdict, 
la  not  aa  acqnlttal  of  the  defendant,  and  does  not  Mitltle  him  to  Immunity 
for  fho  MUM  offeaaa. 
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Rbtuw   of   Cbihinal   Cabm   ur    ArwmLuam   ppOBT«— TIm   ttctfca   of   the 

Court  In  4iflcharging  a  jory  in  a  criminal  case,  because  of  its  Inability  to 
agree  on  a  Terdict,  1^  subject  to  review  by  the  appellate  Court 

Babbas  C0BPD8. —  ▲  prisoner*  eoufined  on  a  orimlnal  cbarge,  is  not  entltlea 
to  his  discharge  on  hAbMu  corpus,  becanss  a  Jtiry  Isnpaneled  to  try  blAi 
was  discharged  by  the  Court,  without  his  consent,  by  reason  of  its  in- 
ability to  agree  on  a  verdict 

WsCAT  CANNOT  BE  TuiSD  OK  HAbbab  Oorpub. —  Neltiier  a  Court  nor  Jndge 
will,  on  habeas  corpus,  investitjate  or  decide  ths  question  whsther  a 
jury  impaneled  to  try  the  prisoner  was  properly  or  legally  discharged  by 
the  Court,  because  of  its  Inability  to  agree  on  a  verdict 

ijLinfiBSiOK  TO  Bail. —  Case  stated  why  a  prisoner  charged  with  4  capitBl 
offense  was  admitted  to  haU. 

Thx  facts  are  stated  in  the  opinioiL 
Coffroth  <6  Spaulding,  for  Petitioner; 

£7  the  Ck>urty  Spsaou]!,  J. : 

Original  writ  of  habeas  corpus  issued  out  of  Supreme 
Court,  and  heard  at  chambers  before  Justices  Spsaous,  Wai^- 
ZJLCB,  and  Templs, 

The  facts,  as  presented  by  the  petition  of  the  applicant 
and  the  return  to  the  writ  of  the  officer  having  him  in  cus- 
tody, are  substantially  as  follows:  At  the  July,  term,  1870, 
of  the  County  Court  for  Sacramento  County,  the  applicant 
was  indicted,  by  a  Orand  Jury  impaneled  by  said  Court,  for 
the  alleged  crime  of  murder.  Upon  the  presentation  of  the 
indictment,  a  bench  warrant  was  issued  by  the  said  County 
Court,  upon  which  applicant  was  arrested,  and  by  the  Sheriff 
of  Sacramento  County  held  in  custody  to  answer  Ae  indict- 
ment in  the  District  Court  of  said  County;  and  afterwards, 
on  the  seventh  day  of  February,  at  the  February  term,  1871, 
of  the  District  Court  for  Sacramento  County,  said  indict- 
ment waa  called  for  hearing,  and  petitioner,  under  the  same, 
was  placed  upon  his  trial  before  a  legally  organized  trial 
jury,  duly  charged  with  his  case.  On  Ae  tenth  day  of  Feb- 
ruary, the  evidence  on  behalf  of  tba  State,  and  the  peii- 
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tioner  having  beea  fully  presented  to  the  Court  and  jury, 
and  arguments  of  counsel  on  both  sides  closed,  the  cause  was 
submitted  to  the  jury  at  the  hour  of  four  o'clock  p.  14.  of 
said  day,  and  they  retired  to  deliberate  upon  their  verdict, 
in  charge  of  an  officer,  and  continued  their  deliberations  un- 
til eleven  o'clock  a.  m.  of  the  twelfth  of  February,  when 
tie  jury  returned  into  court  in  charge  of  the  officer  —  the 
petitioner,  with  his  counsel,  being  present  —  stated  their  in-, 
ability  to  agree,  and  asked  to  be  discharged  from  further 
consideration  of  the  case,  to  which  the  petitioner  and  his 
counsel  objected,  and  insisted  that  the  jury  should  again' 
retire  for  further  deliberation;  and  thereupon  the  Court, 
caused  an  order  to  be  entered  in  its  minutes  reciting  the 
facts  substantially  as  above ;  and  further,  that  "  the  Court, 
being  fully  satisfied  that  there  is  no  possibility  of  said  jury 
agreeing  upoA  a  verdict,"  discharged  the  jury  and  remanded 
the  prisoner  to  the  custody  of  the  Sheriff,  who  now  hold^ 
him  in  custody  for  retriaL 

Upon  this  state  of  facts  it  is  claimed  for  petitioner  that  he 
is  illegally  restrained  of  his  liberty;  that  the  discharge  of 
the  jury  having  his  case  in  charge,  against  his  objections, 
upon  the  sole  ground  of  their  inability  to  agree  upon  a  ver- 
dict, is  equivalent  to  an  acquittal,  and  that  he  cannot  legally' 
be  held  to  further  answer  this  or  any  other  indictment 
for  the  same  offensa  It  is  conceded  on  the  part  of  counsel  for 
petitioner  (and  such  is  the  almost  uniform  current  of  authori- 
ties in  England  and  the  United  States)  that  the  discharge 
of  the  jury  in  a  criminal  case  without  verdict,  from  a  legal 
necessity  resulting  from  physical  causes  beyond  the  control 
of  the  Court,  does  not  bar  a  retrial  of  the  defendant  upon 
the  same  indictment  at  the  same  or  a  subsequent  term  of 
the  Court  But  it  is  contended  that  the  discharge  of  a  jury 
without  verdict,  against  the  objections  of  defendant,  any  con- 
siderable time  in  advance  of  the  close  of  the  term  of  Court, 
upon  the  sole  ground  that  the  jury,  after  mature  deliberation, 
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report  their  inability  to  agree  upon  a  verdict,  is  a  discharge 
without  legal  cause,  and  entitles  petitioner  to  a  release  from 
custody  and  perpetual  immunity  from  further  prosecution  for 
the  same  offense,  by  virtue  of  section  eight,  Article  I,  of  our 
State  Constitution. 

The  question  thus  presented  is  one  of  paramount  impor- 
tance in  the  practical  administration  of  criminal  law.  It 
has  been  the  uniform  practice  in  this  State,  since  the  organ< 
ization  of  our  judicial  system,  in  all  our  Courts  of  criminal 
jurisdiction,  to  recognize  as  valid  the  authority  conferred 
upon  the  trial  Court  by  the  four  himdred  and  thirty-ninth, 
four  hundred  and  fortieth,  and  four  hundred  and  forty-first 
sections  of  the  Act  of  April  20th,  1860,  "  to  r^ulate  pro- 
ceedings in  criminal  cases,"  which  sections  were  verbatim 
incorporated  as  sections  four  hundred  and  nine,  four  hun- 
dred and  ten,  and  four  hundred  and  eleven  of  the  Act  of 
May  1st,  1851,  ^'  to  regulate  proceedings  in  criminal  cases," 
and  are  still  in  force.    (Stats.  1851,  p.  256.) 

These  sections  are  as  follows:  Section  four  himdred  and 
nine —  "  If,  after  the  retirement  of  the  jury,  one  of  them  be 
taken  so  sick  as  to  prevent  the  continuance,  or  any  other  acci- 
dent or  cause  occur  to  prevent  their  being  kept  for  delibera- 
tion, the  jury  may  be  discharged."  Section  four  hundred 
and  ten —  "Except  as  provided  in  the  last  section  the  jury 
shall  not  be  discharged  after  the  cause  is  submitted  to  them, 
until  they  have  agreed  upon  their  verdict,  and  rendered  it 
in  open  Courts  unless  by  consent  of  both  parties,  entered 
upon  the  minutes,  or  unless  at  the  expiration  of  such  time 
as  the  Court  shall  deem  proper,  it  satisfactorily  appear  that 
there  is  no  reasonable  probability  that  the  jury  can  agree." 
Section  four  hundred  and  eleven — "In  all  oases  where  a 
jury  are  discharged,  or  prevented  from  giving  a  verdict,  by 
reason  of  any  accident  or  other  cause,  except  when  the 
defendant  is  discharged  from  the  indictment  during  the 
progress  of  the  trial,  or   after  the  cause  is  submitted  to 
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them,  the  cause  may  be  again  tried  at  tbe  same  or  another 
term." 

From  these  sections  it  is  clearly  manifest  that  the  Legis* 
latnre  has  conferred  upon  the  trial  Court  the  power  to  dis- 
diarge  a  jury  impaneled,  sworn,  and  charged  with  the 
cause  in  a  criminal  prosecution,  whenever  it  shall  satisfac- 
torily appear  to  the  Court  that  such  jury  have  deliberated 
upon  a  verdict  a  reasonable  and  proper  length  of  time,  with- 
<mt  being  able  to  agree,  and  the  Court  is  satisfied  that  there 
is  no  reasonable  probability  that  they  ean  agree  upon  a  ver- 
dict in  the  case,  and  has  not  recognized  such  discharge  as  a 
bar  to  farther  proeeoution  for  the  same  offense. 

This  presents  the  grave  question  whether  this  statute  and 
the  uniform  practice  of  our  Courts  for  more  than  twenty 
years  are  in  contravention  of  that  provision  of  our  State 
Oonatitotion  ^iriiich  protects  a  person  from  twice  being  put  in 
jeopardy  for  the  same  offense. 

A  provision  similar  to  this  is  contained  in  the  organic  law 
of  nearly  all  the  States  of  the  Union,  and  in  the  Federal 
Constitution;  and  the  question  now  under  consideration  has 
engaged  the  attention  of  the  highest  judicial  tribunals  of 
rcrj  many  States,  and  of  the  Supreme  Court  of  the  United 
States,  where  the  principles  involved  have  been  so  thor- 
oof^y  examined  and  discussed  as  to  render  it  unnecessary 
for  me  to  enter  upon  any  reexamination  of  the  same,  further 
than  to  refer  to  some  of  the  more  prominent  cases,  where 
the  question  has  been  decided,  and  state  my  conclusions 
therefrom. 

Assuming,  then,  the  position  as  stated  in  People  v.  Webb, 
88  CaL  467,  that  '^  a  person  once  placed  upon  his  trial  before 
a  competent  Court  and  jury  chaiged  with  his  case,  upon  a 
valid  indictment,  is  in  jeopardy  in  the  sense  of  our  Consti- 
tution, unless  such  jury  be  disdiarged  without  rendering  & 
verdict  from  a  legal  necessity,  or  for  cause  beyond  the  con- 
tKi  of  the  Court,"  or  with  the  consent  of  defendant,  the 
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point  of  inquiry  is  whether  the  inability  of  the  jury  to  agree 
upon  a  verdict  after  deliberating  thereon  for  such  length  of 
time  as  when  considered  with  other  circumstances  surround- 
ing the  case  within  the  knowledge  of  the  Court,  shall  satisfy 
the  Court  "that  there  is  no  reasonable  probability  that  the 
jury  can  agree,"  constitutes  such  "  legal  necessity "  as  that  a 
discharge  of  the  jury,  by  reason  of  its  existence,  will  pre- 
termit the  jeopardy  as  effectually  as  would  a  discharge  from 
"legal  necessity" — evidenced  by  physical  facts  alone,  such 
a^  death  of  a  juror,  the  serious  illness  or  insanity  of  defend- 
a^t,  the  Court,  or  some  member  of  the  jury. 

Upon  this  point  the  authorities  furnished  by  adjudicated 
cases  in  our  sister  Sta,tes  largely  preponderate  in  the  affirma- 
tive, among  the  most  prominent  of  which  are:  Co^niorir 
wealth  V.  Purchase,  2  Pick.  620;  People  v.  Qoodmn,  18 
Johns.  N.  Y.  187  j  Eojfmavi^  v.  The  State,  20  Majvyland  R 
425;  'State  v.  Upkeke,  ^Harr.  Del.  581''^  State  v.  McKee,  1 
Bailey,  S.C.  666;  Wellford  v.  State,  23  Geo.  R  1;  State  v* 
Barnett,  35  Ala.  R  406,  substantially  overruling  the  case  of 
Ned  V.  State,  7  Porter,  210,  and  other  cases  previously  de- 
cided in  the  same  State  and  holding  the  opposite  view ;  Price 
V.  State,  36  Miss.  R.  533 ;  Dohhins  v.  State,  14  Chip  St.  R. 
493;  State  v.  Walker,  26  Ind.  R.  346;  and  State  v.  Nelson, 
26  Ind.  R.  366,  overruling  the  case  of  State  v.  Miller,  8  Ind. 
R.  326,  and  other  cases  in  the  same  Court  holding  contrary 
doctrine  upon  this  point. 

Opposed  to  the  above  authorities  upon  the  point  in  hand, 
I  have  been  able  to  find  but  four  States,  viz:  Pennsylvania, 
Virginia,  North  Carolina,  and  Tennessee;  and  the  Courts  of 
Pennsylvania  and  Virginia  hold  the  affirmative  in  all  crim- 
inal prosecutions  for  offenses  less  than  capital  felonies.  (See 
Comanonwealth  v.  Cook,  6  Serg.  &  R.,  Pa.  577;  Common' 
wealth  V.  Clin,  3  Rawle,  Pa.  498 ;  McCreery  v.  State,  29  Pa.  R. 
888;  Williams Y.CimmiOfweaUKi  Gratt  Va.  567  j  State  v. 
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Ephraim,  2  Dev.  &  Bat  K  0. 162 ;  Mahala  r.  State,  10  Yer- 
ger,  Tenn.  235.) 

The  necessity  for  a  discharge  of  a  jury,  by  reason  of  their 
inability  to  agree  upon  a  verdict,  may  be  as  absolute  and 
uncontrollable  by  the  Court  as  a  necessity  arising  from  any 
physical  cause,  but  the  objections  to  a  discharge  of  a  jury  for 
this  cause  are  based  upon  .the  impossibility  of  determining 
the  fact  of  the  inability  to  agree  upon  further  deliberation, 
and  the  liability  to  abuse  of  the  power  exercised  by  the  trial 
Court  to  adjudge  ihe  existence  of  a  fact  upon  evidence  con- 
fusedly falling  short  of  demonstrating  its  existence.  It 
win,  however,  be  observed  that  some  of  the  causes  of  dis- 
diarge,  conceded  to  be  sufficient  to  create  an  absolute  legal 
necessity,  are  based  upon  physical  facts,  the  existence  of 
which  the  Court  is  authorized  to  find  and  act  upon  without 
requiring  such  evidence  of  their  existence  as  to  preclude  the 
possibility  of  doubt  In  case  of  the  allied  inability  of  a 
juror  to  further  discharge  his  duties  aa  such,  by  reason  of 
serious  illness,  the  evidence  of  the  existence  of  such  fact 
most  generally  relied  upon  consists  of  the  declarations  of  the 
invalid  juror,  the  simple  statements  of  his  associatesi  and 
his  appearance  before  the  Court,  without  even  the  aid  of 
such  testimony  as  is  required  to  judicially  establish  a  contro- 
verted proposition.  The  Court,  upon  these  statements  of 
individual  jurors,  the  personal  appearance  and  conduct  of 
the  invalid  in  presence  of  the  Court,  is  satisfied  beyond  a 
reasonable  doubt  of  his  physical  or  mental  inability  to  fur- 
ther discharge  the  duties  of  a  juror,  so  states  and  causes  to 
be  entered  of  record  his  convictions,  and  discharges  the 
juror.  Yet  the  fact  of  such  sickness  or  mental  inability  as 
to  disqualify  the  invalid  juror  from  a  further  discharge  of 
his  duties  as  juror  is  not  established  or  demontrated  beyond 
possibility  of  doubt,  nor  is  any  controverted  ultimate  fact  in 
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a  judicial  inyestigation^  even  the  fact  of  the  guilt  of  the 
accused  in  a  criminal  case^  required  to  be  established  beyond 
the  possibility  of  doubt  Such  facts  are  only  required  to 
be  established  beyond  a  reasonable  doubt  Why,  then, 
should  not  the  fact  of  the  inability  of  a  jury  to  agree  upon 
a  verdict,  if  compelled  to  protract  their  deliberations  to  the 
dose  of  the  term  of  Court,  be  considered  as  legally  and 
sufficiently  established  on  the  presentation  of  evidence  suffi- 
cient to  satisfy  the  Court  beyond  a  reasonable  doubt  t  After 
a  jury  composed  of  honest,  intelligent,  and  impartial  men, 
as  all  jurors  are  presumed  to  be,  have  deliberated  a  reason- 
able length  of  time,  and  come  into  Court  with  a  statement 
that  they  have  not  agreed  upon  a  verdict,  this  statement  is 
certainly  condusive  of  the  fact  that  they  liave  not  agreed ; 
and  if  such  report  is  accompanied  with  a  unanimous 
expression  of  tlie  jurors  that  they  cannot  agree,  and  that 
further  deliberation  would  not  enable  tiiem  to  agree,  I  am 
not  able  to  discover  why  such  report  and  expression,  in  con- 
nection with  the  fact  that  the  jury  had  already,  in  the  judg- 
ment of  the  Court,  deliberated  a  proper  and  reasonable 
length  of  time  to  enable  them  to  arrive  at  an  agreement,  or 
enable  them  to  arrive  at  an  intelligent  conclusion  as  to  a 
rational  probability  of  agreement  upon  further  deliberation, 
together  with  surrounding  circumstances  of  the  case  within 
the  knowledge  of  the  Coart  — '■  such  as  the  amount  and  charac- 
ter of  the  evidence  presented  for  their  consideration,  the 
number  of  preliminary  issues  involved  by  the  evidence  as 
presented,  the  habits  of  thought  and  temperament  of  the 
individual  members  of  the  jury  —  should  not  enable  the 
Court  to  arrive  at  a  conclusion,  beyond  a  reasonable  doubt, 
that  the  jury  would  not  agree  upon  further  and  continued 
deliberation.  When  such  facts  are  shown  to  exist,  a  legal 
necessity,  in  my  judgment,  has  arisen  for  the  discharge  of 
the  jury. 
The  power  of  the  Court  to  disdiaige  a  jury  without  the 
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consent  of  the  prisoner  is  not  an  absolute,  uncontrolled  dis- 
cretionary  power.  It  must  be  exeroiBed  in  aooordance  with 
established  I^al  rules  and  a  sound  legal  discretion  in  the 
application  of  such  rules  to  the  facts  and  circumstances  of 
each  particular  case,  and  in  this  State  is  subject  to  rariew 
by  an  appellate  Court 

The  action  of  the  Court  in  the  discharge  of  the  jury  in 
the  present  case,  and  holding  the  petitioner  for  retrial,  is 
Bsnctioned  by  our  statute,  by  the  uniform  practice  of  all  our 
Courts,  and  by  a  large  preponderance  of  judicial  authority 
from  our  sister  States,  and  is,  in  my  judgment,  in  accordance 
with  enlightened  principles  of  law  and  justice,  not  in  contra- 
vention of  any  ri^t  secured  by  our  Constitution,  and  should 
be  sustained* 

I  have  thus  examined  the  questions  presented  by  counsel 
cm  the  argument,  and  stated  the  result  of  such  examination, 
without  reference  to  an  important  preliminary  question 
whidi,  upon  the  petition  and  return  to  the  writ,  presents 
itself  in  bar  of  any  review  of  the  proceedings  of  the  Court  in 
which  the  indictment  against  the  prisoner  is  still  pending. 
The  facts  presented  by  the  petition  and  return  show  that  the 
petitioner  is  in  custody  awaiting  his  trial  under  an  indict- 
ment for  murder  still  pending  against  him  in  the  District 
Court  The  jurisdiction  of  the  Court  to  try  and  determine 
the  case  as  presented  by  the  indictment  is  not  questioned, 
Bor  is  the  validity  of  the  original  process,  by  virtue  of  whidi 
the  potiticner  was  arrested  and  held  to  answer,  assailed. 
The  ease  is  still  undisposed  of;  no  final  judgment  has  been 
entered  therebi,  and  no  or3er  of  the  Court  has  been  made 
releasing  the  prisoner  from  custody.  It  is  simply  claimed 
that  the  order  of  ih»  Court  discharging  the  jury  without 
the  prisoner's  consent,  and  the  further  order  remanding  the 
prisoner  to  the  custody  of  the  Sheriff,  to  await  further  pro- 
ceedings against  him  on  the  indictment,  are  erroneous.  It 
does  not  follow  that  the  defendant  is  entitled  to  be  discharged 
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from  custody  on  habeas  corpus^  even  thoxigh  his  detention 
in  custody  is  admitted  to  be  the  result  of  error  of  the  Court 
by  which  he  is  held  to  answer.  Although  tihe  writ  may  be 
demanded  as  of  right  by  any  one  who  deems  himself  ille- 
gally detained  in  custody^  non  constai,  that  the  Court  or 
Judge  before  whom  the  return  to  such  writ  is  made  can  in 
all  cases  investigate  the  merits  of  such  detentioiL  This,  in 
my  judgment,  presents  a  clear  case  in  which  no  Court  or 
Judge,  upon  habeas  corpus,  can  properly  or  legally  investi- 
gate the  merits  and  wrest  the  prisoner  from  the  hands  of 
Ac  Court  in  which  his  case  is  pending.  (Ex  parte  MeCvir 
lough,  35  Cal.  100,  and  authorities  there  cited;  Wright  ▼• 
State,  5  Ind.  290, 527,  and  cases  cited.)  If  th6  petitioner  ie 
aggrieved  by  the  action  of  the  Court  in  which  his  case  is 
pending,  he  has  his  remedy  by  motion  or  plea  therein,  and 
by  appeal  to  the  proper  tribunal,  where,  if  the  proper  steps 
are  taken  and  a  record  of  the  proceedings  of  the  trial  Court 
are  preserved  and  presented,  a  review  of  the  action  of  such 
Court,  of  which  he  now  complains,  can  be  properly  had,  and 
his  rights  vindicated* 

The  application  for  the  unconditional  release  of  petitioner 
must,  therefore,  be  denied. 

His  further  application  for  an  order  admitting  him  to 
bail,  I  think^  upon  a;  careful  examination  of  the  evidence 
presented  on  the  former  trial,  and  in  consideration  of  the  in- 
ability of  the  jury  to  agree  upon  a  verdict,  and  their  dis- 
charge without  his  consent,  thereby  protracting  his  confine- 
ment, in  addition  to  his  long  imprisonment  before  he  was 
placed  upon  trial,  8h6uld  be  granted. 

It  is  therefore  ordered  that  the  petitioner  be  admitted  to 
bail  and  released  from  custody,  upon  his  filing  an  undertak- 
ing, with  sureties  as  required  by  law,  in  the  sum  of  ten  thou- 
sand dollars,  approved  by  the  Ju^dge  of  the  Sixth  Judicial 
District  Court 
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[Now  2,299.] 

A.  W.  THOMPSON  t;.  ANGUS  McKAY  AND  GEORGE 
PEARCE. 

OoaiSTKUCTiox  or  Gontiucts. —  In  construing  a  doubtful  contract  tke 
Court  win  ascertain  the  relation  of  the  contracting  parties  to  each  other. 
and  to  the  subject-matter  of  the  contraet,  and  tf  possihle,  so  construe  the 
Instrument,  however  inartlflclallj  drawn,  as  to  give  effect  to  the  inten- 
tion of  the  parties^  IX  It  can  be  done  without  disregarding  the  language 
of  the  instrument. 

OHrsTBcrcTTON  or  a  DotmrnTL  Cohtbact. —  O.  owned  a  lot  twenty  feet 
front,  and  made  a  verbal  agreemaot  witii  M.  tliat  the  latter  should  bay 
an  adjoining  strip  fire  feet  wide,  and  the  two  should  erect  a  two-story 
brick  building  on  the  twenty-five  feet,  and  O.  should  own  the  first  story 
and  M.  the  second.  The  building  was  erected,  and  O.,  by  his  tenant. 
entered  into  poasesalon  of  the  first  story,  and  M.,  by  bis  tenant,  into  pos- 
session of  the  second.  Afterwards,  G.  executed  to  M.  a  writing,  in  whicli 
he  gaTe  up  to  M.  **  all  right  and  title "  to  -*  the  second  story  of  the 
store,  part  of  fire  feet  for  an  entrance  for  the  use  of  a  passage  up  stairs, 
snd  as  they  are  now  in  nso  and  occupied,"  etc.  BHd,  that  the  instru- 
ment was  not  void  for  uncertainty,  and  that  it  conveyed  to  H.  all  tho 
title  of  O.,  legal  or  equitable. 

Jt7DGME5T  iv  EJECTMENT  AN  EsTOPPBi/.^— When  ejectment  Is  brought  to 
recover  two  parcels  of  realty,  and  the  defendant  denies  the  plaintiff's 
title,  and  on  the  trial  the  plaintiff  puts  in  evidence  in  support  of  his  title 
to  both  parcels,  and  the  plaintiff  recovers  one  parcel  only,  the  plaintiff  is 
estopped  by  the  Judgment  from  again  litigating  the  title  to  the  parcel  he 
fUled  to  recover,  even  if  the  Judgment  is  silent  as  to  the  latter  parcel. 

Sale  bt  Tbusi^b. —  A  conveyance  to  one  in  trust,  to  rent  or  sell  the  prop- 
CTty  and  apply  the  proceeds  towards  the  payment  of  a  debt  of  the 
grantor,  eonveys  the  fee,  and  the  trustee  has  power  to  convey  the  legal 
title. 

OBJicTxosr  TO  TbstimonTw — If  the  plaintiff  offers  competent  testimony  to 
prove  certain  facts,  and  it  is  rejected  by  the  Court  on  the  objection  of 
the  defendant,  the  defendant  will  not  afterwards  be  permitted  to  allege 
that  the  plaintiff  failed  to  prove  the  facts  embraced  in  the  offer. 

PoacBASEx  AT  TausTsa  Bjom. —  When  property  is  conveyed  to  a  trustee 
to  rent  and  sell,  and  apply  the  proceeds  to  the  payment  of  a  debt  of  the 
grantor,  a  bona  fide  purchaser  at  the  trust  salo  acquires  a  good  title, 
even  if  tho  trustee,  before  the  sale,  had  received  suflicient  money  from 
the  rents  to  pay  the  trust  debt. 

TtTLK  ACQUIKKD  Pekdbntb  Litb. —  A  defendant  in  ejectment  cannot,  on 
the  trial,  avail  himself  of  a  title  acquired  pendente  lite,  unless  it  is  set 
•p  by  supplemental  answer. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
DiBtricty  Cily  ftnd  Couily  of  San  Francisco. 
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This  was  an  action  of  ejectment  The  complaint  con- 
tained two  counts^  one  for  the  rooms  of  the  second  and 
third  stories  of  the  northerly  section  of  the  brick  building 
mentioned  in  the  opinion,  fronting  twenty  feet  on  the  street, 
and  the  other  for  the  land  on  which  said  section  of  the  brick 
building  was  erected. 

The  action  was  commence  January  10th,  1867. 

On  the  6th  day  of  August,  1856,  Alexander  McKay  con- 
veyed to  Angus  McKay  all  his  interest  in  the  land  and 
building  mentioned  in  the  opinion.  In  September,  1862, 
Angus  McKay  commenced  an  action  of  ejectment  against 
the  Petaluma  Lodge  and  others  to  recover  the  two  upper 
stories  of  the  building  and  the  strip  of  land  five  feet  wide 
bought  by  Alexander  McKay,  and  the  stairway  five  feet  in 
width.  The  defendants  answered  that  (jowen  own^d  the 
property,  and  that  they  had  leased  of  him,  and  denied  the 
plaintiff's  title.  The  Court  found  that  the  plaintiff  owned 
the  strip  of  land  five  feet  wide,  and  gave  him  judgment 
for  that  only.  The  judgment  was  silent  as  to  the  other  prem- 
ises described  in  the  complaint  The  plaintiff,  in  August, 
1866,  by  means  of  a  writ  of  restitution  issued  on  his  judg- 
ment, obtained  possession  of  all  the  premises  described  in 
his  complaint 

On  the  25th  day  of  February,  1862,  Gowen  executed  and 
delivered  to  William  Hill  a  trust  deed  of  the  five  feet,  and 
also  the  twenty  feet,  being  the  ground  on  which  the  building 
was  erected.  This  deed,  after  the  granting  clause,  which 
was  a  remise,  release,  and  quitclaim  reads  as  follows:  ^  To 
rent  or  sell  the  before  described  property  altogether  or  in 
such  separate  lots  or  parcels,  and  at  such  time  or  times, 
and  at  either  public  or  private  sale  or  sales,  as  he  in  his  own 
judgment  may  deem  most  expedient,  and  to  apply  the  pro- 
ceeds thereof  (after  deducting  therefrom  a  reasonable  charge 
for  his  services,  as  well  as  the  necessary  expenses  incurred 
in  renting  or  making  sale  of  said  property)  towaifds  the  pay- 
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ment  of  a  certain  note  of  hand,  made  and  executed  by  the 
said  party  of  the  first  part^  in  favor  of  the  said  William 
Hill,  party  of  ihe  second  part^  or  order,  for  the  sum  of  seven 
hundred  dollars,  being  dated  at  San  Francisco^  April  10th, 
I86I9  and  on  which  note  there  remains  due  and  unpaid  at 
this  present  date,  the  sum  of  seven  hundred  and  fifty-one 
dollars  and  forty-eight  cents,  or  thereabouts^  *as  reference 
being  thereunto  had  will  more  fully  appear,  and  after  said 
note  is  fully  paid,  as  well  as  the  expenses  above  referred  to, 
the  surplus,  if  any  there  be,  is  to  be  paid  on  demand  to  the 
said  party  of  the  seooaid  part^  his  heirs  or  assigns.'' 

In  August,  1856,  the  building  erected  by  Alexander  Mc- 
Kay and  Gowen  fell  down,  partially  by  reason  of  excavations 
made  at  the  foundation.  It  was  rebuilt  in  the  Spring  of 
1857,  with  a  third  story,  and  Qowen  then  todk  poeseesion  of 
the  whole  building.  Tliis  possession  he  and  his  grantees 
retained  until  ousted  from  the  passage  way,  the  five  feet,  and 
the  upper  stories,  in  1866.  Gowen  died  intestate  March 
14th,  1863,  leaving  a  daughter,  his  sole  heir;  and  on  the 
19th  of  August,  1867,  the  heir  oonv^ed  to  Angus  McKay 
one  undivided  one  half  of  the  same  premises  conveyed  in 
trust  to  Hill.  On  the  25th  day  of  April,  1865,  Hill,  the  trus- 
tee, conveyed  to  Harrison  Meacham  the  two  upper  stories  of 
the  building,  and  the  right  of  way  over  the  stairway  to  the 
rooms  in  the  second  and  third  stories;  and  on  the  27th  of 
October,  1866,  Meacham  conveyed  the  same  premises  to  J. 
B.  Southard,  W.  H.  Patterson,  and  the  plaintiff  Th(»npson. 
The  ]^aintiff  claimed  title  under  this  deed,  made  by  HilL 
The  answer  set  up  that  the  trust  debt  had  been  paid  to  Hill 
before  he  made  ^e  sale,  and  that  the  plaintiff,  and  those 
through  whom  he  claimed  title,  knew  of  this  before  they  pur- 
chased The  plaintiff  recovered  judgment  for  the  possession 
•of  the  rooms  of  the  second  and  third  stories  of  the  twenty 
feet  of  the  building,  being  its  northerly  S6Cti<»u  The  defend- 
ants fqppealed* 
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The  otiier  facts  «ie  stated  in  the  opinioB. 

Geof^tf  Pearee,  ior  Appellants. 

Appellant  MeKay  had  good  title  to  the  premises  under  the 
instrument  executed  by  Gowen.  {Mtdfard  v.  LeFrank,  26 
OaL  88;  4 'Kent  Com.  508;  1  Bouv.  Inst  343.)  Thd 
respondent  contends  that  appellants  are  estopped  by  thd 
jiidgment  of  McKay  v.  Petaluma  Lodge.  We  say  liis  iA 
enKKFy  mainly  <m  t^o  grounds: 

1.  The  doctrine  of  Caperton  v.  SrriUh,  26  Cai  479,  had 
not  been  promulgated  at  the  time  McKay  v.  Petaluma  Lodge 
was  tried  in  the  Court  below;  and  McKay  had  a  right  to 
accept  the  judgment  as  it  was,  inasmuch  as  it  gave  him  com- 
plete control  of  and  dominion  over  the  premises^  and  as  the 
answer  in  that  case  did  not  ask  that  Gowen  might  be  ad- 
judged the  owner,  nor  did  the  Court  so  determine.  The 
doctrine  of  Caperton  v.  Smith  has  not  been  carried  to  the 
extent  that  a  judgment  in  ejectment  will  diveet  a  title  to 
land,  when  there  was  no  judgment  to  that  effect  in  favor  of 
an  iodversary.  In  McKay  v.  Petaluma  Lodge  there  was  no 
judgment  in  favor  of  Gowen,  or  those  holding  under  him, 
for  anything,  nor  was  any  asked  by  the  defendants.  The 
Court  gave  McKay  judgment^  but  not  for  as  much  as  was 
demanded  in  l^e  complaint. 

2.  The  respondent  contended  in  liie  Court  below  that  they 
had  a  trust  deed.  We  ccoitend  they  had  only  a  mortgage. 
(Kidd  V.  Teeple,  22  Cal.  265 ;  2  Wash,  on  Real  Property, 
81 ;  Marion  v.  TUswarth,  10  Wis.  820.)  And  that  it  gave  no 
right  of  possessiozL  (Prac  Act^  Sec.  260 ;  McMillan  v.  Bich- 
ards,  9  Cal.  365 ;  FogaHy  v.  Sawyer,  17  Cal.  589 ;  Bludworlh 
V.  Jj<^ke,  33  CaL  255.)  And  we  contend  that  it  was  a  mort- 
gage of  the  accruing  rents  only.  If  the  mortgage  debt  was- 
paid  before  the  conveyance  to  Meacham,  April  25th,  1865, 
then  the  power  to  sell  was  extinguished.  (1  Wash,  on  Real 
Property,  530;  Marginal,  502,  503;  Chartar  v.  Stevens,  8 
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Denio,  33;  Ormsby  v.  Taraacon,  3  Litt  404;  Ivy  v.  GUbert, 
2  P.  Wm.  13;  MiUs  y.  Banks,  8  P.  Wm,  1;  Boarty  v.  Hit" 
ckeU,  7  Gray,  243 ;  6  HiU,  272.) 


If.  H.  Patterson,  for  SespondeziL 

AppellantB  daim  that,  inasmuch  as  tbere  was  npon  the 
fonoi^  trial  no  finding  or  decree  directly  alleging  that 
Gowen  had  the  better  title,  the  rale  in  Caperton  y.  Smith 
did  not  apply.  The  answer  to  this  proposition  is,  that  in 
ejectment,  as  in  other  actions,  the  judgment,  where  plaintiff 
fails,  is  simply  for  defendant,  or  that  plaintiff  have  and 
recover  nothing  by  his  action;  but  as  to  the  whole  matter 
put  in  issue  the  judgment  is  a  bar^  (Caperton  v.  Smith, 
26  Cal.  479;  Clark  v.  Boyreau,  14  Cal.  434;  Flaundreau  v. 
Dawney,  23  CaL  354;  Marshall  v.  Shafter,  32  Cal.  176; 
Jmes  V.  OUy  of  Petaluma,  86  CaL  230.)  Defendant,  if 
plaintiff  sucoeeds,  is  estopped  from  questioning  the  title  of 
plaintiff  as  it  was  when  litigated;  and  the  same  rule  must 
apply  from  plaintiff  to  defendant,  especially  when,  as  here, 
both  parties  deraign  title  from  the  same  soprce.  Where  two 
parcels  of  land  are  sued  for,  and  a  recovery  had  for  one,  but 
not  for  the  otlier,  it  is  manifest  that  the  failure  to  recover 
for  the  second  lot,  where,  as  here,  the  title  thereto  was  at 
issue  and  tried,  would  have  the  Same  effect  as  though  the 
action  therefor  had  not  been  attached  to  an  action  for  the 
(rther  lot  held  under  a  different  title. 

Appellants  claim  that  Gowen  was  the  owner  of  the  prem- 
ises, and  conveyed  the  same  to  Hill,  in  trust,  however,  for 
securing  to  him  a  means  of  collecting  the  amount  of  certain 
indebtedness;  that  the  object  of  the  trust  had  been  accom- 
plished before  the  deed  (Hill  to  Meacham)  under  which 
plaintiff  holds  was  made;  that  Gowen,  had  he  heea  livings 
would  have  had,  and  that,  as  he  is  dead,  his  heirs  have, 
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therefore,  such  an  equitable  estate  as  would  control  the  legal 
title ;  and  that^  by  deed  from  Gowen's  heirs,  the  defendants 
have  acquired  this  equitable  estate.  • 

First — This  equitable  title,  if  at  all,  was  acquired  pen- 
dente lite,  and  is  not  pleaded.  (Beilly  y.  Lancatfler,  April 
Term,  Case  No.  2,016 ;  McMmn  v.  O'Canner,  27  CaL  238 ; 
Moss  V.  Shear,  80  Cal.  472.) 

Second — The  deed  (Qowen  to  Hill)  conyeys  fhe  legal 
title  in  trust  for  the  express  purpose  that  the  trustee  should 
sell  the  property,  at  such  time  and  manner  as  he  may  deem 
expedient. 

We  offered  to  show  that  Hill  used  the  rents  in  paying  off 
incumbrances ;  we  offered  to  show  how  mudi  was  paid,  etc ; 
but  defendants  objected,  the  Court  sustained  their  objection, 
and  they  cannot  now  complain  of  our  not  doing  so.  These 
liens  and  incumbrances,  as  they  controlled  the  possession 
and  had  to  be  provided  for,  were  necessarily  to  be  paid  off 
before  the  object  of  the  trust  deed  could  be  reached.  In 
determining  the  relation  of  the  parties,  the  Court  would 
have  allowed  to  Hill  these  advances,  with  interest,  before 
entering  upon  a  computation  of  the  amount  applicable  as 
payment  upon  hjfi  note.  (Morrison  v.  Bowman,  29  Cal. 
887-358.)  The  power  to  Hill  was  of  such  a  character,  coupled 
with  such  an  interest,  as  to  be  irrevocable,  and  not  affected 
by  the  death  of  the  donor.  (Barr  v.  Shroeder,  82  CaL  610 ; 
Trovers  v.  Oray,  15  CaL  12.) 


By  the  Court,  Cbockxtt,  J.: 

The  first  point  of  inquiry  is,  whether  the  instrument  from 
Qowen  to  Alexander  McKay,  of  April  26th,  1856,  wa« 
operative  as  a  deed  to  convey  the  legal  title  of  Gowen  to  the 
demanded  premises;  for  if  it  had  that  effect  it  is  evident 
the  defendants  are  estopped  by  the  judgment  in  the  case  of 
McKay  v.  Petalvana  Lodge  and  others,  from  again  litigating 
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the  same  title  in  this  action.  It  is  not  pretended  that  the 
defendants  have  acquired  any  new  title  or  right  to  the  pos- 
session  derived  from  or  nnder  Gowen  since  tiie  commence- 
ment of  that  action,  except  the  conveyance  from  his  daughter, 
made  after  his  death,  dnring  the  pendency  of  the  present 
action,  and  which  will  be  hereafter  noticed.  But  if  McKa^ 
acquired  the  legal  title  of  Gowen  by  means  of  the  instru- 
ment of  April  26th,  1866,  that  title  was  distinctly  put  in 
issue  and  tried  in  llie  action  against  Petaluma  Lodge  and 
others,  and  was  decided  against  McKay.  The  judgment,  \\ 
is  true,  does  not,  on  its  face,  expressly  and  in  terms,  adjudi- 
cate the  titie  in  respect  to  the  premises  now  in  controversy. 
But  the  titie  to  the  premises  was  distinctly  in  issue,  and 
McKay  put  in  evidence  oral  and  documentary  proofs  in  sup- 
port of  his  alleged  title  under  Gowen.  The  judgment 
awarded  to  him  the  adjoining  strip  of  land,  five  feet  in  width 
(which  was  also  in  contest  in  the  action),  but  is  wholly  silent 
as  to  the  premises  now  in  controversy.  The  omission  of  the 
Court  to  award  to  him  any  relief  in  respect  to  these  premises 
is,  in  its  legal  effect,  an  adjudication  that  he  was  not  entitled 
to  relief  in  that  action.  {Marshall  v.  Shafter,  83  Oal.  176 : 
Jones  V.  Petaluma,  36  CaL  280.)  His  title  under  Growen  was 
put  in  evidence,  and  the  Court  must  have  decided  it  to  be 
insufficient  to  entitie  him  to  a  judgment  for  the  poBsessioa, 
as  against  Gowen's  tenants.  If  the  Court  had  decided  other- 
wise, it  would  have  awarded  to  him  the  proper  relief.  But 
the  plaintiff  in  ejectment  must  recover,  if  at  all,  on  the  legal 
titie  or  right  to  the  possession,  and  not  on  a  mere  equity; 
and  a  fruitiess  attempt  to  maintain  ejectment  on  an  equrtable 
titie  would  not  debar  him  from  asserting  his  equity  in 
another  and  appropriate  action  in  the  proper  forum.  But 
if  McKay,  by  means  of  the  instrument  referred  ti>,  had 
acquired  Gowen's  legal  title  before  the  commencemr^nt  of 
that  action,  and  put  it  in  issue  by  the  pleadings,  and  adduced 
evidence  in  support  of  it,  he  is  obviously  concluded  by  tli€ 
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jiidgmeiit,  and  can  not  again  litigate  the  same  title  in  the 
present  action.  It  therefore  become&  material  to  determine, 
the  chjamcter  and  legal  effect  of  that  instrument.  The  rule 
is  well  established  that^  in  construing  doubtful  instruments;, 
they  must  be  interpreted  in  the  light  of  the  surrounding  cir- 
cumstances. After  ascertaining  the  relation  of  the  contract-. 
ing  parties  to  each  other,  and  the  subject  matter  of  the 
contract,  the  Court  will/  if  possible,  so  construe  the  instru- 
ment, however,  inartificiallj  drawn,  as  to  give  effect  to  the 
intention  of  the  parties,  provided  it  can  be  done  without 
disregarding  the  language  of  the  instrument,  when  all  its 
parts  are  consideired.  The  proofs  make  it  clear  that  in  1855 
Oowen  claimed  to  be  the  owner  of  a  lot  having  a  frontage 
of  twenty  feet,  on  which  be  desired  to  erect  a  building  one 
story  high,  applied  to  Alexander  McKay  for  that  pur- 
pose; that  McKay  ascertained  that  the  Masons  in  that 
vicinity  desired  to  procure  a  laige  hall  for  their  use,  but  a 
room  over  Gewen's  lot  would  be  too  small  for  the  purpose; 
and  thereupon  it  was  verbally  agreed  between  Go  wen  and 
McKay  that  the  latter  should  obtain  the  title  to  an  additional 
strip  of  land  five  feet  wide,  and  that  there  should  be  erected  h 
house  two  stories  high,  covering  the  front  of  Gowen's  lot, 
together  with  the  strip  of  five  feet,  Gowen  to  furnish  the 
material  for  the  building,  and  McKay  to  do  the  work;  and 
when  completed  Gowen  was  to  own  the  first  story  and 
McKay  the  second;  that  the  building  was  accordinngly 
erected,  and  the  outer  wall  occupied  a  portion  of  the  five 
feet,  and  the  stairway  the  remainder  of  it,  together  with  a 
small  strip  from  Gowen's  lot;  that  when  the  building  was 
complete  Gowen  leased  the  first  story  to  a  tenant,  who- 
entered  into  possession,  and  McKay  leased  the  second  story, 
by  a  written  lease,  for  a  term  of  three  years,  to  the  Masons, 
who  entered  and  occupied  under  the  lease.  Whilst  affairs 
were  in  this  condition,  in  April,  1866,  and  when  on  the  eve 


April,  1871*]  TfioMP SON  V.  I^oKay.  SS9 


Opinion  of  die  Court  ~*  Crockett,  J. 


of  a  visit  to  the  Eastem  States,  Gowen  made  and  delivered 
to  McKay  an  instrument  in  these  worda: 

'^  Article  of  agreement  made  and  entered  this  26th  day  of 
April,  A.  D.  1856,  between  Heber  Gowen  of  the  first  party 
and  Alexander  McKay  of  the  second  party,  witnessed  that 
said  party  of  the  first  party,  for  and  in  consideration  of  the 
premises,  and  hereby  covenants  and  agrees  to  give  up  all 
right  and  title  of  the  party  of  the  second  party  since  all  his 
assigns  forever  hereafter,  all  the  following  described  prop- 
erty hereafter  mentioned  on  Main  street,  Petaluma,  Cali- 
fornia: The  second  story  of  the  store  part  of  five  feet  for  an 
€Dtranoe  for  the  use  of  a  passage  up  stairs,  and  as  they  are 
now  in  use  and  occupied  for  the  Odd  Fellows  and  Masons. 

^Hereanto  the  above  agreement  set  my  hand  and  seal 
this  26th  day  of  April,  in  the  year  1856. 

[sKAi.]  (Signed,)  «HEBER  GOWEN.*^ 

Notwithstanding  the  very  awkward,  inaccurate,  and 
obscure  language  of  this  instrument,  I  think  it  is  capable  of 
mterpretation,  when  considered  in  the  light  of  the  surround- 
ing facts.  McKay  owned  the  strip  five  feet  wide;  but  the 
oater  wall  occupied  about  two  feet  of  this  space,  and  the 
stairway  covered  not  only  the  remainder,  but  also  a  small 
portion  of  Qowen's  lot.  McKay,  by  his  tenants,  the  Masons, 
was  in  the  possession  of  the  second  story,  in  accordance  with 
the  parol  agreement,  and  Gowen  obviously  intended  by  this 
instrument,  made  on  the  eve  of  his  departure  on  a  long 
journey,  to  define  McKay^s  rights  in  the  property.  Hence 
he  covenants  and  agrees  to  **  give  up  *'  to  him  "  all  right  and 
title  "  (to)  "  all  the  following  described  property  hereinafter 
mentioned,  on  Main  street,  Petaluma,  California:  The  sec- 
ond story  of  the  store  and  part  of  Ave  feet  of  ground  for  an 
entrance  for  use  of  a  passage  up  stairs,  and  as  they  are  now 
in  use  and  occupied  for  the  Odd  Fellows  and  Masons/'  Bv 
interpolating  the  word  "  and  **  between  the  words  "  store  '* 
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and  '^  part "  in  the  last  s^itence,  and  correcting  the  punctua- 
tion, the  meaning  becomes  obvious.  The  property  intended 
to  be  conveyed  was  the  second  story,  occupied  by  the  Odd 
Fellows  and  Masons,  above  the  store,  together  with  a  right 
of  way  over  so  much  of  Growen's  lot  as  was  occupied  by  the 
stairway. 

I  am,  therefore,  of  opinion  that  the  instrument  was  not 
void  for  imcertainty,  and  that  it  was  operative  to  convey^ 
and  dia  convey,  to  McEay  all  the  title  of  Gowen,  legal  or 
equitable,  in  and  to  the  second  story  and  the  stairway. 
From  this  view  of  the  legal  effect  of  the  instrument^  it 
results  that  McKay  had  the  legal  title  of  Gowen  at  the 
eommencement  of  the  action  against  Petaluma  Lodge  and 
others^  and  is,  therefore,  estopped  by  the  judgment  in  that 
action  from  again  litigatmg  the  title  in  the  present  action. 

But  the  defendants  claim  that  the  deed  from  Gowen  to 
Hill  under  which  the  plaintiff  deraigns  title,  was  a  convey- 
ance in  trust,  with  a  power  of  sale,  for  the  purpose  of  satis- 
fying the  trust  debt^  but  for  no  other  purpose;  and  that  the 
proofs  show  the  trust  debt  was  paid  before  the  conveyance 
from  Hill  to  Meachem,  and  this  conveyance  is  void  for  want 
of  authority  in  Hill  to  make  it  That  the  deed  from  Gowen 
to  Hill  conveys  the  fee,  and  that  Hill  had  the  power,  in 
execution  of  the  trust,  to  transmit  the  legal  title  to  a  pur- 
chaser is  too  plain  for  debate. 

As  this  record  presents  the  facts,  there  is  nothing  to  show 
that  the  conveyance  to  Meachem  was  not  made  in  execution 
of  the  trust,  and  for  payment  of  the  trust  debt.  It  appears 
on  the  face  of  the  deed  to  Hill  that  the  property  was  already 
incumbered,  and  the  plaintiff  offered  to  prove  that  he  had 
been  compeUed  to  disburse  laj^e  sums  to  remove  prior  in- 
cumbrances, and  to  preserve  the  trust  fund  for  the  security 
and  satisfaction  of  the  trust  On  the  objection  of  the  defend- 
ants this  proof  was  excluded  by  the  Court,  and  it  is  not  for 
them  to  complain  that  the  plaintiff  has  failed  to  show  how 
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he  applied  the  rants  and  proceeds  of  sales.  If  they  were 
applied  for  the  extingaishinent  of  prior  incumbrances^  and  to 
preserve  the  trust  fund,  I  think  the  trustee  did  not  thereby 
exceed  his  powers;  but  it  is  unnecessaiy  to  express  any  de- 
cided opinion  on  that  point  Under  such  a  trust  as  this,  it 
was  not  incumbent  on  ihe  purchaser  to  institute  an  examina- 
tion into  the  accounts  of  the  trustee,  on  pain  of  losing  the 
property,  if  it  should  ultimately  appear,  on  a  final  settlement 
of  tiie  trusty  that  the  trust  debt  had  in  lact  been  satisfied  out 
of  the  rents  before  the  sale.  If  the  purchaser  incurred  this 
peril,  there  would  be  but  a  few  sales  under  such  deeds.  The 
nla  that  a  purchaser  at  a  trust  sale  is  bound,  in  certain  cases, 
to  see  to  the  application  of  the  proceeds  of  the  sale,  does  not 
apply  to  a  case  like  this ;  and  if  it  did,  it  would  concern  only 
the  cestui  que  iruet  and  the  purchaser. 

The  only  remaining  point  is  as  to  the  effect  of  the  convey- 
ance from  the  heir  at  law  of  Gowen  to  the  defendants  per^ 
dente  lite.  It  is  sufScient,  on  this  point,  to  say  that  it  has 
been  frequently  decided  by  this  Court  that  a  defendant  can- 
not avail  himself  of  a  title  acquired  during  the  pendency  of 
the  action,  unless  it  is  set  up  in  a  supplemental  answer.  If 
acquired  after  the  original  answer  was  filed,  he  should  set  it 
up  in  an  amended  answer,  on  leave  of  the  Court  Otherwise 
it  will  not  avail  the  defendant  on  the  triaL 

J  udgment  affirmed* 

Kdther  Mr.  Justice  Waixaob  nor  Mr.  Justice  Txmpub  eat' 
pressed  an  opinion. 
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[No.  2.552.] 

EOSA  LYNCH  v.  WILLIAM  KELLY. 

^UDOicBifT  OF  JusTici  OF  THB  Pbacb^-  If,  OD  a  foTj  trial  before  a  Justice 
of  tbe  Peace,  the  Jury  find  a  verdict  for  a  sum  certain  for  the  plaintiff, 
and  the  Justice  thereupon  enters  the,  verdict  In  his  docket,  but  falls  to 
eater  up  a  Judgment,  It  Is  an  Irregularity ;  bat  not  such  an  one  as  renders 
a  sale  made  upon  an  execution,  which  recites  a  judgment  Issued  thereon, 
void. 

JlMnca'8  JuDOKBrr  on  Vbbdict  of  Jubt. —  The  formal  entry  of  a  judg- 
ment by  a  Justice  of  the  Peace,  upon  the  verdict  of  a  jory,  la  a  mens 
clerical  duty,  which  he  may  be  compelled  to  perform ;  and  If  he  falls  to 
do  BO  a  motion  to  set  aside  an  execution  should  be  sustained;  but  an 
execution  issued  by  the  Justice,  wlileh  recites  a  judgment,  Is  not  void  1^ 
reason  of  his  failure  to  eater  the  judgOMnt. 

FOBunu  Jdpqmbnt  in  Bab. —  A  plea  of  former  judgment  as  a  bar  Is  ma- 
talned  by  proof  of  a  former  trial  before  a  Justice,  and  the  verdict  of  a 
jury  entered  on  his  docket,  without  any  formal  entry  of  jodgteent 

Appeai.  from  the  Difitriot  Court  of  the  Third  Jadioial  Ditr 
triot^  Santa  CUra  Ooimty. 

Ejectment  to  recover  the  land  sold  under  the  execution, 
and  described  in  the  Sheriff's  deed,  mentioned  in  the  opinion. 
The  Court  below  rendered  judgment  in  favor  of  the  defend- 
ant   The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

CoUvns  &  Silent  and  F.  E.  Spencer,  for  Appellant 
Bodley  &  Rankin,  for  Bespondent 

By  the  Court,  Wallace,  J. : 

Upon  the  trial  had  before  him,  the  Tustice  of  the  Peace 
entered  in  his  docket  the  verdict  of  tho  jury,  as  rendered, 
in  the  following  words :  ^'  We,  the  undersigned,  jurors  in  the 
case  of  JSoaa  Lynch  v.  William  Kelly,  find  for  the  plaintiff 
one  hundred  and  seventy-nine  dollars  in  gold  coin ;"  and  sub- 
sequently, upon  the  application  of  the  plaintiff,  issued  an  ex- 
ecution which  recited  that  a  judgment  had  been  rendered  by 
him  for  that  much  money,  and  costs  of  suit 
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Under  a  Sheriff's  sale  upon  the  execution,  the  plaintiff 
pnidiaaed  the  premises  and  leceived  a  SherifPs  deed  there- 
for. 

It  is  now  claimed  that  the  sale  was  void,  and  that  the  title 
did  not  paae  therehj,  because,  as  it  is  said,  no  judgpnent  was 
ever  entered  in  form  upon  this  verdict 

The  Justice,  upon  receiving  the  verdict,  was  required 
by  statute  to  "  immediately  render  judgment  accordingly.'' 
(Section  five  hundred  and  ninety-four.)  The  formal  entry 
of  the  judgment  was,  therefore,  a  mere  clerical  duty  im- 
posed upon  him  by  the  statute,  and  the  performance  of 
whidb  he  had  no  discretion  to  decline.  He  mi^t  have  been 
compelled  to  make  the  proper  entry  in  his  docket  by  judi- 
cial proceedings  instituted  against  him  for  that  purpose  by 
the  plaintiff,  and  it  may  be  conceded  that  to  issue  an  execu- 
tion before  judgment  entered  in  form  upon  the  verdict 
wonld  be  bad  practice,  and  that  a  timely  motion  by  the 
defendant  to  set  it  aside  for  that  reason  should  be  supported. 
That  would  be  so,  however,  not  because  such  an  execution 
would  be  void,  but  because  it  would  be  irregular,  merely. 
And  a  failure  to  make  the  objection  would,  of  course, 
amount  to  a  waiver  of  the  irregularity.  As  was  said  by 
the  Supreme  Court  of  the  State  of  New  York  in  FeUon  v. 
MuUiner,  2  Johns.  181:  "We  are  to  overlook  matters  of 
form,  and  to  regard  proceedings  before  Justices  of  the  Peace 
according  to  the  merits.'^  Accordingly,  in  that  case  a  plea 
of  former  judgment  in  favor  of  the  defendant  was  held  t<» 
be  supported  by  proof  of  a  verdict  in  his  favor,  upon  which 
the  Justice  of  the  Peace  ought  to  have  rendered  judgment, 
but  had  omitted  to  do  so.  In  the  case  of  Gaines  v.  Beits,  2 
Douglas,  99,  it  appeared  from  the  docket  of  the  Justice  of 
the  Peace  that  the  case  was  submitted  to  the  jury  on  proofs, 
and  that  ^  tfaa  jarj  letonied  with  a  verdict  for  the  plaintiff 
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of  ei^teen  dollars  damages,  and  costs  of  suit  taxed  at  five 
dollars.''  There  was  no  further  ^itry  upon  the  docket,  and 
no  formal  entry  of  judgment  on  the  verdict  Of  this  record 
the  Supreme  Court  of  the  State  of  Michigan  said:  '^The 
verdict  is  itself  the  judgment  of  the  law  in  the  case,  and 
the  Justice  is  simply  required  so  to  make  the  entry  on  his 
docket.  If  he  neglects  to  do  so,  still  the  verdict  must  be 
considered  the  final  determination  of  the  cause.''  (See  also, 
Overall  v.  Pero,  7  Mich.  316.) 

The  circumstance  that  by  the  statute  of  this  State  a  Jus- 
tice of  the  Peace  is  authorized  to  grant  new  trials  in  eases 
before  him  does  not,  in  my  opinion,  affect  the  question. 

The  judgment  and  order  denying  a  new  trial  are  revened, 
and  the  cause  remanded. 


IN*.  ^606.1 


THE  PEOPLE  OF  THE  STATE  OP  OALTFOBNIA  v. 
WILLIAM  HUGHES. 

iMM^TBBXAL  Tabiamcb. —  If  1Si«  fmrUnce  1ietw«eii  an  aU^atlmi  te  «i  !■- 

dictment  and  the  proof  be  immaterial.  It  tboald  be  diirepurded. 

Acquittal  vob  Vabukci  whxn  a  Bab  to  SuBaaQuaKT  Pbobbcutiov^— 
If  a  party  be  aeqaltted  on  the  sround  of  an  Immaterial  Tariance^  Im 
eannot  be  again  prosecnted  for  the  lame  offense.  The  error  of  the  Conrt 
•r  jntj,  in  regarding  aa  material  a  yarlance  between  the  allegationa  and 
proof,  will  not  render  the  acquittal  lees  arailable  and  conclnsiTe  as  a  bar 
to  a  subsequent  prosecution.  But  If  the  yarlanee  be  material,  the 
acqulttAl  will  not  bar  a  subsequent  prosecution. 

▲LLBGATioif  or  OwKnuisir  XH  iHincTicsiiT  VOB  liABcaHT. —  Aa  alietstloo 
of  the  bwnership  of  the  stolen  property  Is  essential  in  aa  Indletmant  for 
larceny,  unless  the  offense  Is  otherwise  sufficiently  deseribsd. 

Appbal  from  the  Municipal  Oriminal  Oourt  of  the  Oitj 
and  County  of  San  Franciaco. 

The  defendant  having  been  indicted  for  grand  laitMiy 
pleaded  not  guilty  and  previous  acquittal    A  verdict  of  guilty 
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was  returned  by  the  jury.    From  the  judgment  of  impris- 
onment and  from  an  order  oTerroling  a  motion  for  a  new 
trial  the  defendant  appealed. 
The  other  facta  are  stated  in  the  opinion. 

Oeorge  W.  Tyler,  for  the  Appellant,  argued  that  the  defend- 
ant had  been  once  put  in  jeopardy  by  the  trial,  in  which 
he  was  acquitted  for  a  variance  in  the  name  of  the  owner 
of  the  watch  alleged  to  have  been  stolen,  and  could  not  again 
be  tried  for  the  same  offense.  He  cited  People  v.  Webb,  88 
Cal.  467. 

If.  M^. Byrne,  tor  the  Bespondent,  argued  that  the  record 
of  the  former  acquittal  was  excluded  as  evidence  by  seotum 
three  hundred  and  five  of  the  Criminal  Practice  Act. 

By  the  Court,  RHonn,  C.  J.: 

The  defendant  was  indicted  for  stealing  ^  one  gold  watch 
of  the  value  of  two  hundred  dollars^  *  *  *  of  the  goods, 
chattels,  and  property  of  Stephen  F.  Merritt''  On  the  trial, 
in  support  of  his  plea  of  former  acquittal,  he  offered  in  evi- 
dence an  indictment  charging  him  with  the  larceny  of  ^'  one 
gold  watch  of  the  value  of  two  hundred  dollarsi  *  *  * 
of  the  goods,  chattels,  and  property  of  Samuel  F.  Herritt;  " 
and  offered  to  prove  by  the  records  of  the  County  Court  and 
oral  testimony,  that  he  was  charged  by  that  indictment  with 
stealing  the  identical  watch  mentioned  in  the  pending 
indictment;  that  he  was  placed  on  trial  upon  such  indict- 
ment; that  Stephen  F.  Merritt,  who,  in  this  case,  is  alleged 
to  be  the  owner  of  the  watch,  testified  that  his  true  name 
was  Stephen  F.  Merritt ;  that  because  of  the  variance  between 
the  allegation  and  the  proof,  as  to  the  ownership  of  the 
watch,  the  Court  instructed  the  jury  to  acquit  the  defendant 
en  the  ground  of  sudi  variance;  and  that  a  verdict  was 
rendered  by  the  jury  as  directed  by  the  Court,  and  the 
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cause  was  ordered  to  be  resubmitted  to  the  next  Grand 
Jury.    The  Court  excluded  the  evidence. 

It  ifl  provided  by  section  three  hundred  and  five,  Criminal 
Practice  Aoty  that ''If  the  defendant  were  formerly  acquitted 
on  the  ground  of  a  variance  between  the  indictment  and  the 
proof,  or  upon  an  objection  to  the  form  or  substance  of  the 
indictment,  it  shall  not  be  deemed  an  acquittal  of  the  same 
offense."  If  the  variance  be  immaterial  it  should  be  disre- 
garded; and  if  the  defendant  be  in  fact  acquitted,  on  the 
ground  of  an  immaterial  variance,  he  cannot  be  again  prose- 
cuted for  the  same  offense.  The  question  under  the  plea  of 
former  acquittal  is:  would  the  evidence  which  is  necessary 
to  support  the  second  indictment,  have  been  sufficient  to 
procure  a  legal  conviction  on  the  first?  The  error  of  the 
Court  or  jury,  in  regarding  as  material  a  variance  between 
the  allegations  and  proof,  will  not  render  the  acquittal  less 
available  and  conclusive  as  a  bar  to  a  subsequent  prosecu- 
tion. 

The  question,  therefore,  on  which  the  case  turns  is, 
whether  the  allegation  of  the  ownership  of  the  watch  is 
material  —  whether  the  averment  that  Samuel  F.  Merritt  is 
the  owner  of  the  watch  is  descriptive  of  the  offense,  and  must 
be  proven  as  laid.  There  can  be  no  doubt  that  at  common  law 
such  an  averment  was  both  material  and  essential.  The  cita- 
tion of  authorities  is  unnecessary,  for  that  is  the  doctrine  of 
all  the  text  books  and  the  cases  therein  cited.  But  the 
statute  of  this  State  provides  (Cr.  Prac.  Act,  Sec.  243)  that 
"  when  the  offense  involves  the  commission,  or  an  attempt  to 
commit  a  private  injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act,  an  erroneous  alle- 
gation as  to  the  person  injured,  or  intended  to  be  injured, 
shall  not  be  deemed  material."  It  is  unnecessary  for  the 
purposes  of  this  case  to  define  the  meaning  of  the  terms 
"  private  injury  "  and  "  person  injured; "  for  the  offense  is 
not  described  in  the  indictment  in  this  case  with  sufficient 
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eertainly,  without  the  averment  as  to  the  ownership  of  the 
watch,  to  identify  the  criminal  act,  as  required  by  that 
Becticm.  Omitting,  that  averment^  the  descriptioai.  of  the 
property  is:  '^one  gold  watch  of  ike  value  of  two  hundred 
dollars.**  That  description  is  manifestly  insufficient  to  dis- 
tipgnifih  the  watch  from  any  other  gold  watch  of  that  value. 

In  People  r.  Ah  Bing,  19^  Cal.  598,  which  was  an  indict- 
ment for  larceny,  the  coin  which  was  stolen,  was  stated  to  be 
the  property  of  Haaach  Eisner  &  Co. ;  and  it  was  held  that 
the  ownership  of  the  coin  was  sufficiently  alleged.  That  was 
the  only  point  discussed,  but  its  decision  would  ha^e  been 
quite  useless,  had  the  allegation  of  the  ownership  of  the  coin 
been  considered  immateriaL  It  was  held  in  People  v.  Myers, 
20  CaL  79,  that  the  allegation  of  the  ownership  of  the  build- 
ing which  waa  burned,  ^as  a  part  of  the  description  of  the 
offense  of  arson,  with  which  the  defendant  was  charged. 
(See  also,  People  v.  Vice,  21  Cal.  344.)  It  would  seem  that 
the  ownership  of  liie  stolen  property  is  equally  essential  in 
an  indictment  for  larceny.  The  Court,  therefore,  did  not 
err  in  excluding  the  evidence  offered  by  the  defendant. 

There  being  no  evidence  before  the  jury,  tending  to  show 
a  formal  acquittal  on  an  indictment  for  the  same  offense,  the 
Court  properly  refused  to  submit  that  issue  to  the  jury.' 

It  is  evident  that  the  question,  as  to  whether  the  Court 
committed  any  error  oil  the  trial  of  the  first  indictment,  can- 
not arise  in  this  case,  for  the  judgment,  if  not  void,  cannot 
be  collaterally  attached* 

Judgment  affinned* 
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THE  PEOPLE  OP  THE  STATE  OP  OALIFORNA  fu 
MARGARET  A.  MOORE, 

Kbw  TsxAXi— >lfisoo]fDuer  or  Jubt. —  The  rtttrement  «f  •  Jury  tor  « 
Decenary  purpote  for  a  few  momenta,  with  the  permlaalon  o(  the  Sheriff, 
<mt  of  hia  aiffht,  there  belnsr  no  eTidence  that  daring  saeh  retirement  they 
commonlcated  with  any  one,  or  with  each  other,  bat  poaitlve  proof  to  tiM 
contrary,  la  not  anfllelent  ground  upon  which  to  grant  a  new  trial. 

Afpibai.  from  the  Coimly  Court  of  Ban  Mateo  County. 

The  defendant  was  tried  for  grand  larceny  and  convicted. 
A  motion  for  new  trial,  on  the  ground  of  misconduct  of  the 
jury,  was  granted.  The  appeal  ,is  taken  from  the  order 
granting  a  new  trial 

Attorney  Oeneral,  Jo  Hanulton.  for  Appellant 

H,  Kincaid,  for  Eespondent 

By  the  Court,  Ceockett,  J.: 

The  motion  of  the  defendant  for  a  new  trial  was  improp- 
erly granted.  There  is  nothing  in  the  record  tending  in  the 
slightest  degree  to  show  any  misconduct  in  the  jury,  or  on 
the  part  of  the  officer  having  them  in  charge.  There  is  not 
only  no  evidence  that  the  several  jurors  who  retired  for  a 
few  moments,  with  the  permission  of  the  Sheriff,  out  of  his 
sight,  to  ohey  a  call  of  nature,  communicated  with  any  one, 
or  with  eadi  other,  during  their  temporary  absence,  but 
there  is  positive  proof  to  the  contrary. 

Order  reversed,  and  cause  remanded  for  further  proceed- 
ings, with  an  order  to  the  Coort  bebw  to  enter  judgment 
on  the  verdict. 
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KANOY  R  HUSSEY  #.  GEORGE  CASTLE. 

tusaoaiMtn  OamrwiMSKcm  ar  Hosband  to  Wxva. —  There  le  no  legal  pre- 
eemptiea  tbat  a  eoBTejance  of  land,  aade  tgr  the  haebaad  to  the  wife,  te 
fraodalcat  ae  againat  a  judgment  creditor  of  the  hoebeiidt  whooe  jads- 
ment  wea  recorered  after  the  conyeyanee. 

CoKunaCTT  PwrsBTT^ — There  la  ao  legal  presomptioB  that  lead,  the  eep- 
erate  pmpeitj  of  the  hniband,  convejed  hj  him  to  the  wife  in  eonsidera- 
tloii  of  money,  the  separate  property  of  the  wife,  hecomee,  after  eneh 
conveyance,  the  community  property  odf  the  hnaband  and  wife. 

Ajin-Nn]*TiAi.  CoNTaiCT. —  An  ante-nnptlal  Torhal  contract,  whl6b  la  eze- 
cated  by  the  ptrtica  after  marriage,  cannot  be  aaaailed  by  the  partiea 
ttcrete^  or  by  third  partiea,  on  the  groohd  that  it  waa  not  in  writing. 

Appeai.  f r<Hn  the  District  Court  of  ibe  Fifth  Judicial  Dis- 
trict^ San  Joaqmn  County. 

The  complaint  averred  that  the  plaintiff  was  the  wife  of 
J.  G.  Hussey,  with  whom  she  intermarried  in  the  State  of 
Iowa,  on  the  9th  daj  of  December,  1869,  while  tempo* 
rarily  aheent  from  California,  which  was  their  domicile; 
md  that  pursuant  to  an  ante-nuptial  contract  between  the 
parties,  and  in  consideration  of  marriage,  and  of  five  thou- 
land  dollars  in  ooin,  due  by  said  J.  C.  Hussey  to  the  plaintiff 
before  t^eir  marriage  (two  thousand  of  which  was  secured 
by  mortgage  on  the  land),  the  said  J.  C.  Hussey  conveyed 
to  her,  after  the  marriage,  a  tract  of  land  consisting  of  one 
hmdred  and  eighty  acres,  and  that  the  same,  by  the  con- 
veyance, became  her  separate  property;  that  said  convey- 
ance was  recorded  on  the  16th  day  of  February,  1870, 
and  on  tiia  2?th  day  of  May,  1870,  one  Geoi^  Loney, 
m  an  action  of  tort,  recovered  a  judgment  against  J.  C. 
Hussey  for  eight  hundred  and  eighty-five  and  forty-five  one 
bnndredths  dollars,  upon  which  an  execution  was  issued; 
and  that  the  defendant,  who  was  Sheriff  of  San  Joaquin 
Goimly,  had,  by  virtue  of  the  execution,  advertised  the  land 
for  aala    l^iece  was  a  pnyer  tiiat  the  sale  be  perpetually 


240  HussBT  V.  Oastliu  .    [Sup.  C5t 


Argiun«iit  (or  Resposdent. 


enjoined.  The  defendant  demurred  to  the  complaint^  and 
the  Court  below  sustained  the  demurrer;  and  the  plaintiff 
declining  to  amende  judgment  was  Mnderedf  for  ihe  defend- 
ant   The  plaintiff  appealed. 

Terry  dk  Carr,  for  AppeUanL 

The  marriage  vested  the  husband  with  no  legal  or  bene- 
ficial interest  in  the  wife's  separate  estate,  nor  did  it  affect 
her  right  of  action  for  the  recovery  of  the  debt,  but  slie 
could  proceed  by  suit  in  the  same  manner  as  if  the  marriage 
had  not  taken  place.  {Lewis  &  Chard  v.  Johnson,  24  Cal. 
98;  Wilson  v.  Wilson,  36  Cal.  447;  Power  v.  Lester,  23  K 
Y.  527.)  The  conveyance  from  J.  0.  Huasey  to  plaintiff  was 
not  a  volimtary  conveyance,  but  was  founded  upon  a  valu- 
able consideration,  and  is  valid  as  against  the  creditors  of  J. 
C.  Hussey.  (Babcock  v.  Eckler,  24  N.  Y.  623.)  The  mar- 
riage of  plaintiff  with  J.  0.  Hussey  was  a  valuable  consid- 
eration, sufficient  to  support  the  conveyance;  and  the  ante- 
nuptial promise,  though  within  the  statute  of  frauds,  is 
sufficient  to  support  an  executed  contract  {Dundas  v. 
Dutens,  1  Vesey,  196 ;  Simmons  v.  Simmons,  6  Hare,  352 ; 
Beverly  v.  Beverly,  2  Vernon,  131;  Hudson  v.  Cheynee,  3 
Vernon,  160 ;  DeBeil  v.  Thompson,  8  Beavan,  469 ;  Montdh 
cute  v.  Maxwell,  1  Strange,  236 ;  H&mersley  v.  DeBeil,  17 
Eng.  L.  &  E.  212.) 

B.  P.  Scaniher,  and  J.  H.  Budd,  for  Bespond^it 

The  plaintiff  could  make  no  contract  with  het  husband 
subsequent  to  marriage,  except  in  special  cases,  as  under 
the  sole  trader's  Act  {Snyder  v*  Webb,  8  Cal.  88 ;  Row6  v. 
Kohle,  4  Oal.  286 ;  Luning  v.  Brady,  10  Cal.  266 ;  Shaver 
V.  Bear  River  and  Auburn  Water  and  Mining  Company,  10 
Cal.  396;  Jackson  v.  Parks,  10  Cush.  650.)  In  this  State 
marriago  conti^acts  are  invalid  unless  in  writings  and  exeeuted 
and  acknowledged  in  like  manner  as  a  conveyance  of  land  ia 
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required' to  be  executed  and  aeknowledged.  (Session  laws 
1850,  p.  254,  Hittell,  Art  3,578.)  And  OTct  contracts  do 
sot  afiPect,  proper (>7^  except  as  between  tite  parties  thereto^ 
until  Jied  for  record  in  the  eojmty  whete  kach  property  is 
situate.  (Laws  of  1850,  p.  264;  Hittell,  Art.  3,581;  Taylor 
V.  Hericot,  4  Desau.  227 ;  Wilson  v.  Wilson,  1 1)esau.  401.) 
Sudi  .conveyance  will  not  be  lipfaSd'  as  against  the  ci^ditocs 
of  the  husband  of  plaintiff.  (Boiach  vl  Livingston,  3  Johns. 
Ch.  Eep;  481;  Borst  v.  Corey,  1&  Barb.  136;  Andrews  v. 
Jones,  10  Ala.  400;  Blow  v.  Maynard,  2  Leigh,  Va..  3d; 
Smith  V.  Greer,  Humph.  118 ;  Jackson  v.  Myers,  18  Johns. 
426;  Hittell,  3,164.) 

By  the  Court,  Spraoxtb,  J. : 

The  demurrer  to  the  complaint  should  have  been  ovesr- 
mled. 

Tfaexe  is  no  legal  presumption  that  the  conveyance  of  the 
premises  described  in  the  complaint,  by  J.  C.  Hussey,  the 
husband  of  the  plaintiff,  to*  her,  of  February  15th,  1870,  was 
fraudulent  as  against  the  party  npw  seeking  to  sell  the  same 
in  satisfaction  of  a  judgment  ag%iinst  the  husband  of  plaintiff, 
obtained  more  than  three  months  after  such  coveyance,  even 
though  the  husband  had  made  the  iisgne  as  a  voluntary  con- 
▼ejance  to,  or  settlemeint  upon,  h»  wife,  the  plaintiff ;  and 
clearly,  under  the  circumstances  attending  the  conveyance, 
and  the  substantial  money  considerations  therefor,  alleged  in 
the  complaint,  no  pi^tiniptioa  of  fraud,  as  against  subse- 
quent judgnx.ent  creditors  of  the  husband,  arises;  nor  does 
^e  proaumption  aijse»  .from,  a  conveyance  of  the  separate 
property  of  the  husband  to  the  wife,  in  <x>n8ideiratioii  of 
money  passing  from  the  wife,  jvhifjh  was  her  separate  prop- 
erty, that  the  property  thus  conveyed  becomes  the  common 
property  of  the  husband  and  wi£d» 
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The  rnxmey  alleged  to  have  been  the  oonsideratiiMi  for  the 
oonveyanoe  relieives  the  same  from  the  imputation  of  being  a 
Toluntaiy  ocmvejanoey  independent  of  the  ante-nuptial  ver- 
bal contract  And  further,  as  the  ante-nuptial  contract  is 
alleged  to  have  been  completely  executed,  the  same  is  not  as- 
sailable by  the  parties  thereto,  or  by  third  parties,  on  the 
ground  that  it  was  not  in  ^^riting,  as  prescribed  by  statute. 

Judgment  and  order  dissolving  the  injunction  reversed, 
with  directions  to  the  Court  below  to  overrule  the  demurrer 
to  the  complaint 

Neither  Mr.  Justice  Wai«laob  nor  Mr«  Justice  Obookbtt 
eoqpressed  an  opinion. 


(Mo.  2,456.1 

N.  W.  RANDALL  v.  GEORGE  PALKNER 

tuimoKs  IN  FoBCiBUB  Entbt  AMD  DiTAiNBB. —  l%e  onlj  poTpoee  of  a  aiui- 
mone  Is  to  bring  the  defendant  into  Court,  and  if  he  appears  and  answers, 
he  waives  any  defect  In  the  aammons: 

DanoNsa  in  Unlawful  Dbtainsb. —  The  facts,  that  the  land  In  dispute  ta 
a  part  o<  the  public  domain,  that  It  has  been  withdrawn  from  entry  and 
•ale,  and  that  the  defendant,  by  the  advice  of  his  attorney  and  the  United 
States  land  olSc^rs,  entered  upon  it  for  the  purpose  of  securing  a  prior 
right  to  a  homestead,  and  with  a  bona  fide  intention  to  acquire  aueh 
right  as  soon  as  the  land  mi^t  be  open  to  entry,  do  not  juatitj  an 
entry  upon  the  aetoal  occupancy  of  anothar,  and  ara  no  defense  In  an 
action  of  unlawful  detainer. 

tJiTLAwruL  DvTAiiraB. —  If  a  person  entera  unlawfully  upon  land  In  the 
possession  of  another,  during  his  absence,  and  vpon  demand  batag  made 
refuses  to  restore  the  possession,  he  may  be  proceeded  against  in  an 
action  of  unlawful  detainer. 

Vazation  or  Costs. —  A  party  to  an  actfon  Is  entitled  to  tax,  aa  costs, 
the  fees  of  witnesses  subpcenaed  by  hln  te  goad  faith,  althoai^  tliay 
were  not  sworn  on  the  trial. 

Appsai«  from  the  County  Oourt  of  Stanislaus  County. 

Action  commenced  in  the  County  Court    The  complaint 
alleged  that  the  defendant  entered  on  the  land  in  the  night- 
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time,  during  the  temporaiy  aboenoe  of  the  plaintiff,  and  that 
more  than  five  days  before  the  oc»nmenoement  of  the  action 
the  plaintiff  demanded  of  the  defendant  that  he  surrender  the 
knd  to  the  plaintiff. 

The  summons  stated  that  the  action  was  brought  for  the 
possession  and  restitution  of  the  land,  describing  it 

The  defendant  moved  to  dismiss  the  action,  because  the 
Court  had  no  jurisdiction  over  the  subject  matter,  as  it 
appeared  upon  the  face  of  the  summons  that  it  was  simply 
an  action  to  recover  possession  of  land,  and  that  the  District 
Court  only  could  exercise  jurisdiction. 

The  defendant  requested  the  Court  to  give  the  following 
instructions,  which  were  refused: 

"If  the  jury  should  find  from  the  evidence  that  defend- 
ant peaceably  entered  upon  the  land  in  controversy,  believ- 
ing he  had  a  right  to  do  so,  and  that  he  had  good  reasons 
to  believe  he  had  such  right,  then  they  must  find  for 
defendant.** 

"The  question  of  title  cannot  be  litigated  in  this  action; 
and  if  the  jury  find  from  the  evidence  that  defendant,  at  the 
time  of  his  peaceful  entry  upon  the  land,  had  a  bona  fide 
daim,  which  in  time  might  ripen  into  a  legal  title,  then  they 
cannot  consider  whether  plaintiff  had  any  better  right,  but 
they  must  find  for  the  defendant.** 

"  If  the  jury  should  find  from  the  evidence  that  the  defend- 
ant entered  upon  the  land  in  controversy  at  the  time  stated  in 
the  complaint,  without  using  force,  violence,  menaces,  or 
fraud,  under  a  bona  fide  claim  and  color  of  right,  then  the 
jury  cannot  inquire  whether  the  defendant's  title  to  the  land 
is  better  than  the  plaintiff's,  because  the  title  to  the  land  can- 
not be  litigated  in  this  action ;  but  in  such  case  the  jury  must 
find  for  the  defendant.*' 

The  defendant  inserted  in  his  bQl  of  costs  the  fees  of  three 
witnesses,  who  had  been  subpoenaed  by  him,  and  had  attended 
the  trial,  but  had  not  been  sworn* 
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The  plaintiff  moved  the  Court  to  strike  oat  these  oOBts^  be- 
eauBe  they  were  not  disbursements  neoessarillj  incurred  in  the 
action.  "So  affidavits  were  read  m  support  of  the  moti<Hi. 
The  Court  denied  the  motion. 

The  other  facts  are  stated  in  the  opinion. 

/•  H.  Budd,  and  aehell  do.  HeweU,  for  Appellant 

Section  six  of  the  Act  concerning  foiciUe  entry  and  de- 
tainer,  of  April  2dy  1866,  provides  that  among  other  things 
the  summons  shall  state  the  nature  of  the  action.  The  cause 
of  action  stated  in  the  summons  is  not  one  of  the  actions 
defined  bv  the  statute,  but  simply  an  action  in  ejectment, 
over  which  the  District  Court  alone  could  exercise  jurisdic- 
tion. The  court  erred  in  striking  out,  on  motion  of  plain- 
tiff, the  new  matter  set  up  as  a  defense  —  first  in  the  answer 
and  afterwards  in  the  amended  answer.  The  action  was  for 
an  unlawful  entry  under  the  third  section  of  the  statute. 
The  facts  set  up  in  the  answer  showed  conclusively  the  right 
of  defendant  to  enter  at  the  time  he  did.  Proof  of  these 
facts  would  have  entitled  him  to  a  judgment,  and  in  order 
to  enable  him  to  prove  these  facts,  he  was  required  to  plead 
them.  (Stats.  1865-6,  p.  769,  Sec.  7;  Moore  v.  Del  Valle, 
28  Cal.  172 ;  Burke  v.  Carruthers,  31  Cal.  468.) 

a.  p.  Scaniker,  and  Schell  &  Scrivner,  for  Respondent 

If  the  summons  was  insufficient,  the  appearance  of  the 
defendant  and  filing  his  answer  therein  was  a  waiver  of  any 
and  all  irregularities  that  might  appear  upon  the  face  of  the 
summons.  And  the  motion  made  after  such  appearance  was 
too  late,  and  properly  overruled  by  the  Court.  (6  How.  Prac. 
441 ;  Smith  v.  Carter,  7  Cal.  687 ;  Hays  v.  Shattuck,  21  Cal. 
51 ;  Deidesheimer  v.  Brown,  8  Cal.  339.)  The  unlawful  entry, 
having  been  alleged  in  the  complaint  and  already  specificaUy 
traversed  by  the  answer,  was  then  at  issue,  and  any  facts  or 
circumstances  tending  to  illustrate  the  character  of  the  entry 
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are  mere  snrplnsagey  and  will  be  stricken  put  on  motion. 
ll'or  did  the  circumBtances  set  up  tend  to  raise  any  issue  be- 
tween the  parties.  (Green  v.  Palmer j  15  Cal.  411,)  The 
mattor  stricken  from  defendant's  answer  constituted  no  de- 
fense to  the  action,  if  taken  as  true.  Section  nine  of  said  Act 
epecificallj  defines  what  may  be  set  up  by  defendant.  It  does 
not  in  terms  provide  for  but  one  defense,  to  wit :  the  quiet  and 
peaceable  possession  of  the  defendant,  or  those  through  whom 
he  claims,  for  the  space  of  one  whole  year  next  preceding  the 
eanmiencement  of  the  action. 


By  the  Court,  Ceockbtt,  J* : 

This  is  an  action  for  forcible  detainer,  under  the  third  sec- 
tion of  the  forcible  entry  and  detainer  Act  of  April  2d,  1866. 
(Stats.  1865-6,  p.  769.)  Judgment  was  entered  for  the  plain- 
tiff, and  the  defendant  appeals,  assigning  as  error  certain 
rulings  of  the  Coiirt  during  the  progress  of  the  trial,  as  shown 
by  bills  of  exception  brought  up  in  the  record. 

After  filing  his  ajawer  the  defendant  moved  to  quash  the 
summons  as  insufficAt;  but  the  motion  was  properly  denied. 
The  only  purpose  of  the  summons  is  to  bring  the  defendant 
into  Court ;  and  whai  he  appears  and  answers  he  waives  any 
defect  in  the  summons.  Whether  the  summons  be  good  or 
bad,  its  end  has  been  accomplished  when  the  defendant  ap- 
pears and  answers.  Nor  did  the  Court  err  in  striking  out  a 
portion  of  the  defendant's  answer  and  excluding  the  proof  of 
the  cverraents  so  stricken  out.  These  allegations  were,  in 
substance,  that  the  land  in  contest  is  a  portion  of  the  public 
domain  of  the  United  States;  but  is  at  present  withdrawn 
from  entry  and  sale ;  that  in  1867  the  defendant  erected  a 
cabin  on  it  with  the  intention  to  acquire  a  right  to  it  as  a 
homestead,  under  the  laws  of  the  United  States,  so  soon  as 
the  land  shanld  be  mibject  to  mtry  for  that  purpose ;  that  in 
the  following  year  one  Ewing,  against  the  will  of  the  defend- 
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ant,  and  without  rights  removed  the  cabin,  and  afterwards 
sold  whatever  right  he  had  to  the  land  to  plaintiff,  who  in 
November,  1869,  hauled  to  the  land  lumber  for  the  purpose 
of  erecting  a  house  upon  it,  and  plowed  the  greater  portion 
of  the  land  and  put'it  in  grain ;  that,  thereupon,  the  defend- 
ant consulted  an  attorney  as  to  his  rights,  and  the  attorney, 
together  with  the  land  officers  of  the  United  States  for  that 
district,  advised  him  to  enter  upon  the  land  and  erect  a  cabin, 
with  a  view  to  acquire  a  prior  right  to  a  homestead  claim 
as  soon  as  the  land  should  become  subject  to  entry  for  that 
purpose;  that  he  was  qualified  to  acquire  a  homestead  right; 
and  acting  under  the  advice  aforesaid,  and  with  a  bona 
fide  intention  to  acquire  such  right,  he  entered  in  February, 
1870,  peaceably  and  quietly  upon  the  land,  and  has  ever 
since  remained  in  possession.  These  facts,  if  proved,  would 
not  have  justified  the  entry  of  the  defendant  upon  land  in 
the  actual  occupancy  of  the  plaintiff.  It  is  not  pretended 
that  the  land  was  then  subject  to  entry  under  the  home- 
stead Act;  and  though  it  was  public  land,  non  constat,  that 
it  ever  will  be  subject  to  entry  as  a  homestead.  The  mere 
hope  or  expectation,  however  well  founded,  that  at  some 
future  time  the  land  might  become  subject  to  entry  for  that 
purpose,  could  afford  no  justification  for  an  invasion  of  the 
actual  possession  of  the  plaintiff.  However  honestly  the  de- 
fendant may  have  believed  that  he  had  a  right  to  enter,  his 
entry  was  unlawful;  and  having  been  made  in  the  absence 
of  the  plaintiff,  and  the  defendant  having  refused  to  sur- 
render the  possessicm,  after  a  proper  demand,  the  case  comes 
fully  within  the  third  section  of  the  Act.  Upon  these  facts 
proved,  the  Court  committed  no  error  in  the  giving  or  re- 
fusal of  instructions,  nor  in  denying  the  defendant's  motion 
to  retax  the  costs.  For  aught  that  appears  the  plaintiff  may 
have  had  every  reason  to  believe  that  the  witnesses  who 
were  summoned,  but  not  sworn,  would  be  essentially  neces- 
sary to  rebut  the  defendanfa  proofs;  and  their  testimony* 
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may  have  become  imnecessaiy  by  reason  of  a  modification 
«f  the  pleadinga,  and  the  exclusion  by  the  Court  of  the  tes* 
timony  offered  by  the  defendant.  There  is  certainly  nothing 
to  show  that  the  plaintiff  acted  in  bad  faith  in  summoning 
them,  and  that  their  testimony  may  not  have  been  necessary. 
except  for  the  rulings  of  the  Court  on  the  pleadings  and 
evidence. 

I  think  the  appellant  has  failed  to  show  any  error  in  the 
record,  and  that  the  judgment  ought  to  be  affirmed. 


(No.  2,878.] 


ARTHUR  QXJINN  ahd  JOHN  CARROLL  v.  SETH  H. 
WETHERBEE,  JOHN  REYNOLDS,  S.  F.  REY- 
NOLDS, AUD  HENRY  CO  WELL. 

IX  BgnxTT  AoAuwi  JoiKiicBim  at  Iaw. —  Conrti  9t  tqiilty  will 
not  grant  relief  axainet  jodgmenta  recoTered  at  law,  nnlees  the  party 
aoklag  for  relief  was  unable  to  arall  blmaelf  of  his  defense  In  the  action 
at  law,  or  was  prevented  frmn  doing  so  bj  fraud,  accident,  or  mistake, 
without  negligence  on  his  part. 

When  an  attorney  for  defendant,  on  the  trial  of  a  cause,  objects 
to  the  Introdaction  of  certain  testimony,  and  the  court  erroneously  orer- 
mles  the  objection,  and  an  exception  is  taken  to  the  ruling,  and  by 
reason  of  said  erroneous  mllng  the  plaintiff  recoyers  judgment,  and  tho 
testimony  la  taken  down  by  the  official  reporter,  who  falls  to  note  the 
•bjectlon  and  exception,  and  the  defendant  moTes  for  a  new  trial,  and 
adopts  as  his  statement  the  report  of  the  official  reporter,  without 
•baarrlng  the  error  In  the  report*  and  by  means  thereof  fails  to  obtain  a 
Mw  trial,  the  mistake  has  been  accompanied  by  suCh  negligence  of  d»- 
fSndant's  attorney  that  a  Court  of  equity  will  not  reUere  against  tha 
Judgment. 

Appbajl  from  the  District  Court  of  the  Fourth  Judicial 
District,  Cil^  and  County  of  San  Francisoo. 

The  Court  below  rendered  judgment  for  the  plaintiffs, 
and  the  defendants  appealed. 
The  other  facta  are  stated  in  the  opiniok 
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John  Reynolds,  for  Appellants. 

The  whole  scope  of  this  complaint  is  to  correct  an  alleged 
error  of  law  committed  by  a  Court  of  law.  Courts  of  equity 
^will  not  entertain  bills  for  such  a  purpose.  (14  Cal.  142; 
4  McLean,  12;  Merit  v.  Baldwin,  6  Wis.  439;  Shottenkirk 
V.  Wheeler,  3  Johns.  Oh.  279-81.)  No  fault  whatever  is 
charged  upon  the  defendants,  and  Courts  of  equity  will  only 
relieve  against  unjust  judgments,  where  some  fraud,  actual 
or  constructive,  has  been  practiced.  (Pinkham  v.  McFar- 
land,  5  Cal.  137;  3  Graham  &  Waterman  on  New  Trials, 
Sees.  1,489-1,491.)  Taking  the  cpmplaint  in  its  whole  scope, 
and  giving  it  the  most  liberal  construction,  it  cannot  be  sus- 
tained. It  is  destitute  of  equity-  Plaintiifs  seek  nothing 
nAV  xbut^  whftt  .they  have,  had  two  oppprtjini ties  ^  to .  avail 
themselves  of  at  law,  uj^^  ,tave  negi^te4  .tihem  both.  (Jff il- 
liard  on  New  Trials,  Sec.  3,  p.  451;  authorities  cited  by 
plaintiffs'  counsel ;  Colline  v.  Butler,  14  Cal.  226 ;  Borland 
V.  Thornton,  12  Cal.  443-447;  1  Graham  &  Waterman  on 
New  Trials,  467,  and  3  id,  1,468, 1,489,  1,491, 1,495 ;  iStrope 
V.  Sullivan,  1  Kelly,  136;  1  Johns.  Ch.  97.) 

If  for  no  other  reason,  this  bill  should  be  dismissed  on 
account  of  the  laches  of  the  plaintiffs,  and  they  are  charge- 
able with  the  knowledge  and  neglect  of  their  attorney;  and 
the  attorney  must  be  held  to  have  had  notice  and  knowledge 
of  what  occurred  under  his  own  exclusive  direction.  He 
was  not  justified  in  relying  on  the  reporter's  notes.  They 
form  no  part  of  a  statement;  and  if  it  was  intended  that 
they  might  be  so  used,  why  require  any  settlement  of  the 
statement?  (See  Prac  Act,  Sec  195;  3  Graham  &  W.  on 
N.  T.  1,520.) 

W.  H.  Patterson,  for  Respondents. 

The  assessment  was  void,  there  being  no  dollar  mark 
before   the   figures,  showing,  the   valuiitk«).    .  (Hurlbut    v. 
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Bidenop,  2Y  Cal.  50;  Bradley  v.  Seamm,  30  Cal.  619; 
People  V.  8(m  Francisco,  S.  N.,  31'  CaL  135 ;  People  v.  Hasr 
tings,  34  CaL  571.)  The  facts  are  suflScient  to  authorize 
the  relief  awarded.  (Wright  v.  Eaton,  7  Wis.  R.  607; 
Huebschman  v.  Baker,  7  id.  542;  Bacon  v.  Jones,  1  Gom- 
stock's  R  281 ;  Huggins  v.  King,  3  Barb.  R  619 ;  Truly  v. 
Wanzer,  5  How.  U.  S.  141 ;  Kent  v.  fiicards,  3  Md.  Oh.  397; 
Pollock  v.  Gilbert,  16  Georgia  R.  398;  Marine  Ins.  Go.  v. 
Hodgson,  7  Cranch,  332 ;  Lambro  v.  ilnderson,  1  Chandler, 
224;  Little  v.  Pwe,  1  Md.  Ch.  182;  Graham  &  Wat^rmap 
on  N.  T.,  Vol.  1,  pp.  572-4.)  If  the  attorney  could  not  he 
made  answerable  as  for  negligence  in  the  given  case,  the 
client,  having  no  knowledge,  and  trusting  to  hie  attorney, 
cannot  be  held  guilty  of  negligence.  (Patterson  ▼.  Matthews 
and  Wife,  3  Bibb,  Ky.  R.  80.)  As  it  is  only  through  the 
attorney  that  laches  can  be  imputed  to  the  client  (as  by 
proxy),  the  measure  of  the  attorney's  negligence  is  the 
criterion  by  which  the  conduct  of  the  client  will  be  deter- 
mined ;  and  if  the  attorney  is  not  chargeable,  the  client  will 
not  be  presumed  to  be.  We  are  content  to  state  the  rule  as 
it  obtains  in  most  of  the  United  States,  in  which  attorneys 
and  counsel  are  allowed  to  contract  for  fees  and  pay  for  their 
services,  which  are  held  to  be  "the  exercise  of  reasonable 
skill  and  diligence."  (Vamum  v.  Martin,  15  Peck,  440; 
Goodman  v.  Walker,  21  Ala.  [N.  S.]  647 ;  Ransom  v.  Ooth- 
ran,  6  Sanders  &  Marshall,  3  Mason,  405 ;  Pennington  v.  Yell, 
6  Eng.  Ark.  212 ;  Wilson  v.  Russ,  20  Maine,  421 ;  Lynch 
▼.  CommofUvealth,  16  Serg.  &  R.  368 ;  Otlbert  v.  Williams, 
8  Mass.  57.)  Was  it  culpable  negligence  in  the  attorney  to 
rely  on  the  certified  notes  of  the  reporter  as  being  a  faithful 
and  oorreet  transcript  of  the  evidence  taken  on  the  trial? 
The  statute  declares  they  shall  be  deemed  and  taken  to  be 
eorrect     We  argue  ihes,  that  the  accident  or  mistake  not 
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being  the  act  of  the  attorney^  or  of  hia  clerk  or  agent,  he  is 
not  diargeable  with  or  liable  for  the  eonaequenoes  of  it 


By  the  Courts  Txmplb,  J. : 

There  seems  to  be  no  conflict  in  tihe  anfhorities  as  to  the 
principles  upon  which  Courts  of  equity  interfere  to  grant 
relief  against  judgments  recovered  at  law.  It  must  appear 
that  the  party  could  not  avail  himself  of  his  defense  in  the 
action  at  law,  or  that  he  was  prevented  from  doing  so  by 
fraud,  accident,  or  mistake,  without  fault  or  negligence  on 
his  part  To  this  e£Fect  are  all  the  authorities  cit^;  and 
the  only  question  I  deem  it  necessary  to  discuss  is  whether 
the  defendants  in  the  action  sought  to  be  set  aside  were 
guilty  of  negligence. 

That  action  was  brought  to  recover  certain  premises  in 
San  Francisco,  and  the  plaintiff  in  that  suit  relied  entirely 
upon  a  tax  title.  The  assessment  roll  was  introduced,  show- 
ing the  assessment  upon  which  the  tax  sale  was  based,  and 
from  that  it  appeared  that  no  dollar  mark  was  prefixed 
to  the  valuation  of  the  properly  in  the  assessment  This 
assessment  has  in  several  cases  since  that  trial  been  declared 
void  by  this  Court  The  evidence  was  taken  down  by  the 
official  reporter;  and  judgment  having  been  rendered  for 
plaintiffs,  a  motion  for  a  new  trial  was  duly  made,  and  a 
statement  of  the  evidence  proposed  and  settled.  On  the 
trial  the  plaintiffs  in  this  action  —  defendants  in  that  —  had 
objected  to  the  assessment  roll  on  account  of  the  defect 
above  mentioned;  but  in  making  up  their  statement  on 
motion  for  a  new  trial  they  adopted  the  report  of  the  official 
reporter,  who  had  taken  down  the  statements  from  the 
assessment  roll  as  though  the  dollar  mark  had  been  added. 
This  error  was  not  observed  by  the  counsel  for  the  defend- 
ants in  that  action  until  twenty  days  after  the  judgment  had 
been  affirmed  by  this  Court     It  is  claimed  diat  the  judg- 
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ment  in  that  case  moat  inevitably  have  been  reversed  but 
for  this  mistake  on  the  part  of  the  official  reporter. 

It  urill  be  observed  that  these  plaintiffs  had  the  fiill 
benefit  of  all  the  facts  in  the  trial  of  the  farmer  action  in 
the  District  Court  The  assessmen*  was  correctly  read 
thera  And  yet,  in  the  present  action,  the  same  Court, 
elaiming  to  sit  as  a  Court  of  equity,  has  set  aside  its  former 
judgment^  rendered  before  upon  precisely  the  same  facts 
which  were  before  it  in  the  former  ease,  and  not  only  with- 
out proof  of  accident,  mistake,  or  fraud,  but  upon  positive 
proof  &at  there  was  neither.  It  is  not  claimed  that  the 
District  Court,  on  the  former  trial,  would  have  granted  a 
new  trial  if  the  evidence  had  been  correctly  stated.  The 
trae  evidence  was  before  that  Court,  and  neither  counsel 
nor  the  Court  seem  to  have  discovered  that  the  statement 
did  not  accord  with  the  facts.  The  reason  for  this  most 
likely  was  that  this  fact  was  not  regarded  as  very  essential 
until  after  the  decision  of  this  Court  declaring  the  defect 
fatal  to  the  assessment  The  only  effect  of  the  mistake  waa 
that  defendant  in  that  action  failed  to  obtain  a  review  of  his 
case  in  this  Court  To  obtain  the  benefit  of  such  a  review 
is  the  real  object  of  this  action* 

Ko  case  cited  raises  any  question  as  to  the  d^ree  of  n^- 
ligenoe  which  will  prevent  a  party  from  obtaining  relief  in 
tlds  foinL  I  think  it  clear,  however,  that  one  is  bound  to 
eserdse  at  least  ordinaiy  care  and  diligence  in  the  manage- 
ment of  his  defense  to  tibe  action  brought  against  him.  As 
I  think  the  complaint  in  this  case  shows  a  want  of  ordinary 
eare  and  diligence,  it  is  not  necessary  to  inquire  whether  a 
party  could  obtain  relief  in  this  way,  although  he  may  have 
been  guilty  of  some  degree  of  negligence. 

In  the  first  place,  the  evidence,  as  written  out  by  the 
Teporter,  is  not  the  statement  contemplated  in  section  one 
hundred  and  ninety-five  of  the  Practice  Act  No  prudent 
tttomey  would  adopt  it  as  a  statement  of  evidence  without 
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a  careful  examination  to  see  if  it  stated  the  evidence  and 
noted  his  exceptions  correctly.  The  reporter  is  not  required 
to  take  down  documentary  evidence;  and  if  he  were,  attor- 
neys would  scarcely  accept  his  copies  in  preference  to  the 
originals ;  and  if  they  did  it  would  be  very  negligent  not  to 
compare  them  when  the  case  turns  upon  so  slight  a  thing  as 
the  omission  of  a  letter  or  a  dollar  mark.  The  official 
reporter  cannot  be  expected  to  understand  the  importance 
of  such  things,  and  to  suppose  no  feuch  mistake  could  occur 
would  be  to  credit  him  with  greater  accuracy  than  is  often 
found. 

Amendments  were  then  proposed  to  this  statement,  and  it 
became  the  duty  of  the  attorney  for  these  plaintiffs,  in  that 
action,  as  the  moving  party,  to  have  it  correctly  engrossed. 
After  that,  the  motion  for  a  new  trial  was  submitted  to  the 
District  Court.  If  this  ruling  were  one  of  the  errors  assigned 
upon  that  motion,  it  is  strange  that  it  was  not  pointed  out, 
or  that  such  an  assignment  of  error  were  made  in  the  state- 
inent,  and  the  statement  itself  not  examined  to  see  if  the 
errors  appeared.  The  only  office  of  the  statement  is  to  show 
the  errors,  and  the  attorn^  ought  to  have  seen  that  only 
such  evidence  as  was  necessary  to  explain  the  points  taken 
was  inserted.  On  appeal  to  this  Court  the  same  statement 
was  used,  and  it  became  the  duty  of  the  appellants  in  that 
case  to  see  that  a  correct  transcript  was  prepared  and  cor- 
rectly printed,  and  then  point  out  the  errors  to  this  Court 

On  all  these  occasions  it  became  the  duty  of  the  attorney 
for  the  defendants  in  the  former  action  to  examine  his  state- 
ment and  to  see  that  it  was  correct  Attorneys  ought,  and 
generally  do,  examine  carefully  their  transcripts  before  they 
have  been  printed  for  use  here,  to  see  if  they  are  correct,  in 
order  that  prompt  measures  may  be  taken  to  supply  defects. 
If  the  eiTor  had  existed  only  in  Ae  transcript  used  here, 
it  certainly  would  have  been  culpable  negligence  to  allow  so 
material  an  error  to  pass  uunotie6d« 


Aprils  1871.]        CbpASS  v.  CmasxiANSOjf*  253 


8tKteme»t  <rf  Faeti. 


The  judgment  is  reversed  and  the  Court  directed  to  f  ustain 
tbe  demurrer* 

Mr.  Justice  WikiLL4C£>  having  been  of  counsel  below,  did 
not  dt  in  this  cause. 


[No.  2.494.] 


JAMES  B.  CHASE  and  THOMAS  De  VRIES  v.  CHRIS- 
TIAN H.  CHRISTIANSON  and  R.   MURDOCH 

£T  AI^ 

Omxatkbal  Attack  om  JumitxifT. —  If  tlie  C<mrt  has  Jnrliaictton  of  the 
SQbJect  matter,  and  acquires  Jorlsdlctlon  of  the  person  of  the  defendant, 
the  decision  of  all  other  questions  arising  In  the  cause  Is  but  the  exercise 
of  that  Jurisdiction,  and  an  erroneons  decision  of  any  of  these  other 
qnestions  cannot  Impair  tlM  Talidlty  and  tdndini  force  of  the  Judgment, 
when  brought  In  question  collaterally. 

■aaoNHOos  JtrDGMsnr  kot  Void. —  A  Judgment  rendered  by  the  Court  in  a 
cause  In  which  It  haa  Jurisdiction  of  the  subject  matter  and  of  the 
person  is  not  Totd,  even  though  It  may  exceed  the  measure  of  relief  de- 
manded in  the  complaint,  and  no  answer  may  have  been  filed. 

Stat  ov  ExBcuTioif . —  The  Court  will  not,  on .  motion,  order  a  perpetual 
stay  of  execution  on  an  •rroneons  Judgment,  If  It  had  Jurisdiction  of  the 
subject  matter  and  of  the  perwm  of  defendant. 

IKTION  Onb  Humdebd  AND  FOKR-SBTBH  OF  THS  Pbacticb  ACT. —  Section 
one  hundred  and  forty-seyen  of  the  Practice  Act,  which  provides  that 
tte  relief  granted  to  the  plalntHt  shall  not  exceed  that  asked  In  the 
complaint,  has  no  application  to  qnestlona  of  Jurisdiction. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  City  and  County  of  San  Francisco. 

In  the  action  to  recover  the  street  assessment,  the  com- 
plaint was  filed  December  30th,  1864.  The  plaintiff  in  his. 
complaint  asked  for  judgment  against  the  lot,  and  that  a 
decree  be  made  for  the  sale  of  the  lot,  and  that  all  persons 
claiming  subsequent  to  the  date  of  the  warrant  be  barred 
and  foreclosed  of  aH  equity  of  redemption.  There  was  no 
daim  for  a  personal  judgment  against  the  defendants.    Judg- 
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ment  was  rendered  December  23d,  1865,  and  it  oontained 
the  following  clause:  "And  it  is  further  ordered,  adjudged, 
and  decreed  that  if  the  moneys  arising  from  such  sale  shall 
be  insu£Gicient  to  paj  the  amount  due  to  plaintiffs,  with 
interest,  costs,  and  expenses  of  sale  as  aforesaid,  that  the 
Sheriff  specify  the  amount  of  such  deficiency  in  his  report 
of  said  sale,  and  thereupon  judgment  shall  be  docketed 
against  the  defendant,  R.  Murdoch,  who  is  personally  liable 
for  the  payment  of  the  debt,  for  the  amount  of  such  defi- 
ciency, with  interest  thereon  at  the  rate  of  tmi  per  cent  per 
aimum  from  the  date  of  said  report;  and  that  plaintiffs  have 
execution  therefor  against  said  R  Murdoch,  defendant  within 
named." 

An  order  of  sale  was  issued  on  the  judgment,  and  the  lot 
was  sold  by  the  Sheriff  on  the  30th  day  of  January,  1866. 
There  was  a  deficiency  of  one  thousand  three  hundred  and 
fifteen  and  sixty-two  one  hundredths  dollars  returned  by  the 
Sheriff.  An  execution  was  issued  against  the  property  of 
Murdoch  for  this  deficiency,  and  he  moved  the  Court  for  a 
perpetual  stay  of  the  execution  cm  the  personal  judgment. 
The  Court  below  denied  the  motion,  and  the  defendant^  Mur- 
doch, appealed  from  the  order  denying  the  motion. 

The  other  facts  are  stated  in  the  opinion. 

/.  M.  BeaweU,  for  Appellant 

G.  F.  &  W.  H.  Sharp,  and  James  Mee,  tot  Beepondent 

The  judgment  in  this  case  was  erroneous,  and  not  void,  and 
the  omission  to  appeal  within  statutory  time  rendered  it  valid. 
(Clarey  v.  Hoagland,  6  Cal.  688;  Ex  Parte  Cohen,  3  Cal. 
•494 ;  De  Castro  v.  Richards,  25  Cal.  52 ;  People  v.  Sheppard, 
28  Cal.  115 ;  Mayo  v.  Ah  Loy,  32  Cal.  480 ;  Langaneur  v. 
French,  34  CaL  99 ;  People  v.  Doe,  36  Cal.  220 ;  Blockman  v. 
Van  Inwagen,  6  How.  367;  1  Smith  Leading  Cases^  828- 
84« ;  HurU  v.  Loucks,  38  Cal.  372.) 
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By  the  Conrty  Walulob^  J. : 

The  motion  made  by  Mnrdoeh  to  set  aside  the  execution 
and  to  perpetually  stay  all  other  proceedings  upon  the  per- 
sonal judgment  against  him,  was  correctly  denied. 

The  motion  proceeded  upon  the  assumed  ground  that  the 
judgment  itself  was  not  merely  erroneous,  but  was  utterly 
void  —  so  much  waste  paper  —  and  to  be  treated  as  a  mere 
nullity  whenever  and  however  assailed. 

The  subject  matter  of  the  action  was  a  claim  assessed  by 
tbe  plaintifPs  for  street  work  in  San  Francisco,  and  which 
was  alleged  in  their  complaint  to  have  been  assessed  upon  a 
certain  city  lot,  of  which  Murdoch  was  averred  to  be  owner. 
Murdodi  appeared  in  the  action  and  made  defense.  Here, 
then,  was  jurisdiction  of  the  subject  matter  and  of  the  per- 
son, and,  these  conditions  conceded,  the  decision  of  all  other 
questions  arising  in  the  case  is  but  the  exercise  of  that  juris- 
diction, and  an  erroneous  decision  of  any  of  these  other  ques- 
tions could  not  impair  the  validity  and  binding  force  of  the 
judgment  when  brought  in  question  collaterally. 

One  of  the  questions,  and  the  first  one  in  natural  order, 
for  determination  at  the  trial  of  the  action  had  in  the  Court 
below,  was  as  to  whether  or  not  the  plaintiffs  had  any  claim 
to  be  paid.  That  being  determined  in  their  favor,  then  came 
the  question  of  its  amount  Upon  that  being  ascertained, 
the  quo  modo  of  its  enforcement  unavoidably  presented  itself 
for  the  judgment  of  the  Court  Murdoch  was  thereupon  ad- 
judged to  be  personally  liable  for  any  deficiency  which  might 
remain  after  the  proceeds  of  the  sale  of  the  lot  should  be 
exhausted,  and  execution  was  accordingly  directed  to  issue 
against  his  property  therefor. 

This  was  a  decision  upon  the  quo  modo.  The  judgment  of 
the  Court  might  have  disposed  of  the  question  in  some  other 
vny.  It  might  have  limited  the  plaintiffs  to  the  proceeds 
of  the  sale  of  the  lot,  a*  it  might  have  adjudged  Murdoch  t^ 
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of  the  Western  Pacific  The  property  of  respondent,  Seale, 
was  in  the  same  oonditioii,  with  reference  to  the  Western 
Pacific,  as  that  of  E.  P.  Beed;  but  the  Southern  Pacific 
took  a  portion  of  his  land  in  addition  to  that  taken  bj  the 
'Western  Pacific.  The  Commissioners  awarded  Scale  fifty 
dollars  damages  for  his  land  taken,  and  six  hundred  and 
fifty  dollars  for  damages  to  his  land  not  taken.  James  F. 
Reed  and  his  children  owned  one  hundred  and  fifty  acres, 
and  the  land  taken  for  -the  track  of  the  Southern  Pacific 
was  a  portion  of  this  track.  The  Commissioners  awarded 
them  one  lliousand  five  hundred  and  forty  dollars  for  their 
land  taken,  and  four  thousand  and  one  hundred  dollars  for 
damage  to  their  land  not  taken. 

The  other  facts  are  stated  in  the  opinion. 


Peckham  4k  Payne,  for  Appellants. 

The  ordinance  of  the  Mayor  and  Common  Council  of  San 
Jos6  was  passed  in  pursuance  of  authority  conferred  upon 
them  by  the  Legislature.  (See  Laws  of  1861,  p.  618,  Sec. 
21.)  This  ordinance  conferred  upon  the  railroad  company 
the  right  to  lay  their  track  upon  the  street,  and  to  pass  and 
"repass  over  it  with  their  trains,  without  making  any  compen- 
sation to  the  original  proprietor  of  the  soil.  .  The  mere  pos- 
sibility of  reverter  to  the  original  owner,  or  his  heirs  or 
gi*antees,  is  not  an  appreciable  interest  requiring  compensa- 
tion. (See  Wright  v.  Coster,  8  Dutcher,  76;  Plant  v.  Long 
Island  Railroad  Co.,  10  Barb.  26 ;  Adams  v.  The  Saratoga 
and  Washington  Railway,  11  Barb.  414;  Chapman  v.  Albany 
and  Schenectady  Railway,  10  Barb.  260 ;  Drake  v.  The  Hudr 
son  River  Railway,  7  Barb.  508 ;  Applegate  v.  Lexington  and 
Ohio  Railway,  8  Dana,  289 ;  Wolf  v.  The  Covington  and  Lex- 
tngton  Railway,  15  B.  Monroe,  404;  Williams  v.  The  New 
York  Central  Railway,  18  Barb.  222,  246 ;  Brainard  v.  (7on- 
necticiU  River  Railway,  7  Cushing,  606.) 
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8.  0.  Houghton,  for  Bespondenta. 

The  only  right  a  railway  company  can  acquire  to  a  street 
of  a  dty  is  the  same  easement  which  the  public  in  general 
enjoy.  The  grant  by  the  City  of  San  Jos6  only  gives  the 
appellants  the  public  property  in  the  street,  and  does  not  pre- 
sent E.  F.  Beed  from  recovering  any  damages  that  he  may 
sustain  by  reason  of  the  location  of  the  road  in  question. 
{Fletcher  ▼.  Auburn  and  Syracuse  Railroad  Co.,  25  Barb. 
463,  464.)  That  Beed  will  be  damaged  by  the  construction 
of  appellants'  road,  is  beyond  question.  His  property  will  be 
to  a  great  eiztent  inaccessible,  unless  he  gives  to  the  public  at 
least  ten  feet  off  of  the  front  of  his  property,  on  the  side 
upon  which  the  additional  track  is  laid.  ^'  The  owner  of  land 
adjacent  to  a  street  has  a  right,  as  an  essential  incident  to  his 
title,  to  certain  services  and  easements  in  the  street,  which 
are  as  inviolable  and  may  be  as  valuable  to  him  as  his  right 
to  Ae  land  itself;  among  these  is  the  right  to  free  and  unob- 
structed passage  into  and  upon  the  street  to  and  from  his  ad< 
jacent  land."  {Chapman  v.  The  Alban/y  and  Schenectady 
B.  R.  Co.,  10  Barb.  867.) 

By  the  Court,  Obookbtt,  J. : 

This  is  an  appeal  by  the  Southern  Pacific  Bailroad  Com- 
pany from  a  judgment  awarding  damages  to  each  of  the  re- 
spondents, severally,  for  lands  in  the  City  of  San  Jose,  taken 
by  the  appellant  for  the  use  of  its  railroad.  The  respondent, 
E.  P.  Beed,  was  the  owner  of  a  considerable  tract,  contain- 
ing about  thirty  acres,  within  the  corporate  limits  of  the 
city,  and  in  the  year  1862  laid  it  out  into  lots  and  blocks, 
fronting  on  a  street  called  Dame  street,  which  he  opened 
and  laid  out  through  the  property  with  a  view  to  enhance 
its  valua  Subsequently,  the  Western  Pacific  Baiboad  Com- 
pany obtained  the  right  of  way  for  its  road  through  said 
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street,  and  damages  to  the  amount  of  three  thousand  dollars 
were  awarded  to  said  Eeed  and  paid  to  him  by  said  company* ; 
and  thereupon  the  track  of  their  road  was  laid  in  the  center 
of  said  street,  and  has  ever  since  continued  to  be  used  for 
the  conveyance  of  freights  and  passengers.  In  1868  th6 
city  authorities,  hy  ordinance,  granted  to  the  Santa  Clara 
and  Pajaro  Valley  Railroad  Company  the  right  to  lay  their 
track  through  said  street;  but  the  right  was  not  exercised, 
and  the  company  assigned  to  the  Southern  Pacific  Railroad 
Company  what  rights  it  acquired  in  this  respect  under  the 
ordinanca  The  street  is  eighty  feet  wide,  and  the  Southern 
Pacific  Railroad  Company  has  laid  its  track  on  one  side 
of  the  Street,  as  near  to  the  track  of  th6  Western  Pacific 
Company  as  could  conveniently  be  done  to  permit  of  tffe 
safe  passage  of  trains  over  the  two  roads.  But  there  is  left 
a  very  narrow  space  between  the  track  of  the  Southern 
Pacific  Railroad  Company  and  the  sidewalk  —  too  narrow  to 
allow  the  safe  transit  of  teams  and  vehicles  when  trains  are 
passing  over  that  part  of  the  road.  In  the  present  action 
the  Commissioners  awarded  to  Reed  damages  to  the  amount 
of  two  thousand  dollars,  which  award  was  confirmed  by  the 
Court;  and  the  company  has  appealed.  The  award  is  re- 
sisted on  three  grounds,  to  wit:  Pirst — That  Reed  has  al- 
ready been  paid  by  the  Western  Pacific  Railroad  Com- 
pany all  the  damages  which  he  has  sustained  or  to  which 
he  is  entitled  by  reason  of  the  use  of  the  streets  for  railroad 
purposes.  Second  —  That,  as  assignee  of  the  Santa  Clara  and 
Pajaro  Valley  Railroad  Company,  the  Southern  Pacific  Rail- 
road Company  is  authorized,  by  ordinance  of  the  city,  to  lay 
its  track  through  the  street  without  the  payment  of  damages 
to  any  one.  Third  —  That  the  damages  awarded  are  exces- 
sive, and  not  justified  by  the  proofs.  But  neither  of  these 
grounds  is  tenable.  If  it  be  conceded  that  Reed  dedicated 
the  lands  included  in  the  street  to  public  use  as  a  highway 
for  ordinary  travel,  with  a  view  to  enhance  the  value  of  his 
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CQnterminoiis  lands  (aiid  the  evidence  shows'  that  it  had  that 
effect),  it  by  no  means  results  that  his  adjoining  lands  may 
not  be  greatly  depreciated  by  devoting  the  street  to  rail- 
road purposes  —  a  purpose  not  contemplated  by  him  when 
the  street  was  opened.  Taking  this  view  of  his  rights,  the 
Court  awarded  to  him  three  thousand  dollars  for  the  dam- 
ages which  he  sufiered  by  the  location  of  the  track  of  the 
Western  Pacific  Railroad  Company  through  the  street  But 
this  gave  to  that  company  no  title  to  the  land,  nor  any.  inter- 
est in  it,  except  a  mere  easenjient,  consisting  of  a  right  of 
way  over  the  street,  in  common  with  the  general  public.  If 
private  property  was  injured  by  the  use  and  enjoyment  of 
this  easement  by  the  company,  the  owners  of  it  were  enti- 
tled to  a  just  compensation.  But  the  damages  paid  to  Beed 
by  the  Western  Pacific  Eailroad  Company  were  only  those 
which  he  suffered  from  the  location  of  the  road  of  that  com- 
pany. But  it  by  no  means  follows  that  the  location  of 
another  railroad  in  the  same  street  may  not  inflict  addi- 
tional, and  periiaps  much  greater  damage.  A  single  rail- 
road track  in  the  center  of  a  wide  street  may  not  very 
seriously  obstruct  ordinary  travel;  but  another  railroad 
track,  by  the  side  of  the  first,  may  so  obstruct  the  street 
as  almost  to  exclude  it  from  use  by  teams  and  vehicles.  It 
is  too  plain  for  discussion,  that  each  succeeding  railroad 
track  laid  through  a  public  street  tends  to  obstruct,  in  an 
additional  degree,  ordinary  travel  throu^  it;  and  if  the 
whole  street  be  occupied  with  railroad  tracks  it  would  be 
comparatively  useless  as  a  highway  ic^  other  purposes.  If, 
therefore,  Beed  was  damaged  by  the  use  of  the  street  by 
the  Southern  Pacific  Railroad  Company,  he  was  entitled  to 
a  just  compensation.  Nor  can  the  company  escape  its  lia- 
bility for  the  damage  on  the  ground  that,  as  assignee  of  the 
Santa  Clara  and  Pajaro  Valley  Railroad  Company,  it  was 
authorized,  by  the  ordinance,  to  lay  its  track  through  this 
street    Without  the  consent  of  the  city  authorities  none  of 
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the  streets  of  the  city  could  be  used  for  that  purpose;  but 
this  consent,  when  obtained,  in  no  wise  touches  the  question 
of  damages  to  private  property  on  the  line  of  the  street. 
The  right  to  a  just  compensation  for  the  injuries  inflicted 
on  private  property  by  the  appropriation  of  the  street  to  a 
public  use  not  contemplated  when  it  was  opened  and  dedi- 
cated as  a  highway  for  ordinary  travel,  is  in  no  wise  affected 
by  the  question  whether  the  city  authorities  did  or  did  not 
consent  to  such  appropriation. 

The  two  propositi<ms  have  no  just  or  necessary  relation  to 
each  other;  and  the  right  to  a  just  compensation  in  no 
degree  depends  upon,  or  is  affected  by,  the  fact'  that  llie 
city  authorities  did  or  did  not  consent  to  such  use  of  the 
street.  Kor  can  we  disturb  the  award  on  the  ground  that 
the  damages  are  excessive,  and  not  justified  by  the  evi- 
dence. On  this  point  it  would  be  sufficient  to  say  that  there 
is  a  substantial  conflict  in  the  evidence ;  but,  giving  proper 
weight  to  the  judgment  of  the  Commissioners,  we  think  the 
preponderance  of  the  evidence  is  in  favor  of  the  award. 

The  views  already  expressed  are  decisive  of  the  case  of 
the  respondent.  Scale.  We  discover  no  error  in  the  award 
of  damages  to  him.  In  respect  to  the  case  of  the  respond- 
ent, James  F.  Heed,  and  his  children,  the  appeal  is  frivo- 
lous. No  plausible  ground  whatsoever  is  alleged  why  the 
award  should  be  set  aside,  or  is  unjust. 

Judgment  affiraied  as  to  the  respondents.  Scale  and  E.  P. 
Beed;  and  as  to  the  respondent,  James  F.  Beed,  and  his 
diildren,  it  ifl  a£Srmed  with  twenlgr  per  coat  damages. 
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tMo.  1,460.] 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
JOHN  Q.  KLUMPKE,  ELISHA  HIGGINS,  ALEX- 
ANDER BLANC,  WILLIAM  C.  HOFF,  A  A.  HAR- 
VEY, W.  J.  TURNER^  HERMAN  WOHLER,  aitd 
C.  K.  GARRISON. 

tnancm  zm  ■jacncBar  —  Duoxam  to  Bhow  Claim. —  In  an  action  of 
ejectment,  wben  tbo  qneatlon  in  eontroyerty  wan  the  position  of  the  red 
line,  or  water  front,  of  San  Francisco :  ktid,  that  a  diagram,  made  hy  the 
County  Snrreyor  and  belteTed  by  him  to  he  correct,  though  not  an  official 
Idat,  was  admissible  in  CTldenee  for  the  purpose  of  showing  wtiat  the 
parly  offering  It  claimed  to  be  the  troe  position  of  such  line. 

tkM  FuLNCisco  Waxsb  FnoNT — Hahbob  C0XMZ88I0NBB8'  MAT. —  In  an 
action  of  ejectment  by  the  State  for  land  in  San  Francisco  claimed  to  be 
ootside  of  the  red  line,  or  water  front :  held,  that  the  map  purporting  to 
hSTe  been  made  in  1864  by  order  of  the  State  Harbor  Commlsaionera,  but 
not  shown  to  hnTe  been  approved  or  adopted  by  them,  was  not  competent 
eridence  In  their  faror  to  show  the  true  location  of  the  red  line. 

%ux  PxAirciBCO  Waxbb  Fbont  —  Statb  Lamp  Commibsionbb8'  Map. —  The 
Board  of  State  Land  Commissioners,  appointed  under  the  Act  of  May 
18th,  18S3,  esUblishing  such  Board  (SUta.  1853,  p.  219),  was  authorized 
to  And  the  red  Use,  or  water  front,  of  Ban  Frandsoo^  aa  established  Iqr 
the  Act  of  March  26th,  1861  (SUta.  1861,  p.  807),  and  their  map  la  oom> 
petent  eyidence  tending  to  proye  the  position  of  thilt  line. 

Aur  FteAMCZsoo  Watbb  Fbomt^Dibds  of  Statb  Land  ComciBSiONnns 
AS  Byimiicn.—  In  an  action  of  ejectment  by  the  State  for  land  in  San 
Frandaeo  between  Jackson  and  Padflc  streets,  and  claimed  by  it  to  be 
entside  of  the  rsd  llne»  or  water  froAt:  JMd,  that  deeds  of  the  State 
Land  Commlasloners,  appointed  under  the  Act  of  May  18th,  1858  (Stats. 
1868,  p.  2a9),  fer  lands  to  the  south  of  Jackson  street,  were  not  ad- 
mlsslble  for  the  purpose  of  showing  the  position  of  the  red  line. 

ioCATiOR  OF  THM  Sam  FnANCisco  Bbd  Linb. —  The  question  of  the  location 
of  the  San  Francisco  red  line,  or  water  front,  established  by  the  Act  of 
March  26th,  1851  (Stats.  1851,  p.  807),  is  a  qaestion  of  fact;  and  the 
acts  of  official  suryeyors  and  Boarda  in  running  and  mapping  out  the 
line,  though  they  tend  to  ahow  its  position,  yet  aa  they  could  not  cbaoge, 
they  do  not  conclusively  fix  It 

Sobtbts  of  Sak  Francisco  Bed  LiNa.-^As  the  Act  of  March  26th,  1851, 
estabHshing  the  red  line,  or  water  front,  of*  San  Francisco  (Stats.  1851. 
p.  307).  mentioned  a  number  of  points  on  It  with  the  same  certainty  ns 
the  Initial  point,  the  true  position  of  the  line  between  any  two  of  such 
points  can  be  ascertained  by  drawing  a  line  between  them,  and  it  is  nn- 
accessary  for  a  snryey  to  commence  at  the  initial  point* 
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8an  Francisco  Red  Line  —  Acts  of  Statb  Land.  Commissioneiis  —  Es- 
toppel IN  Pais  —  If  the  State  Land  Commissioners,  appointed  under  the 
Act  of  May  IStU,  1853  (Stats.  1853,  p.  219).  cban^ed  the  red  line,  oi* 
water  front  of  San  PranciSco,  as  laid  down  by  the  Act  of  March  2^th, 
1851  (Stats.*  1861«  p.  307),  an  alleged  adoption  and  recognition  by  the 
State  of  the  acts  of  the  Commissioners  would  not  eftect  a  change  or 
create  an  estoppel  in  pais  as  against  the  State,  unless  it  should  be  shown 
that  the  Legislatifre  and  other  ofllclals,  while  adopting  mad  recognising 
snch  acts,  knew  that  they  had  changed  .the  line. 

■tidrncr  of  Saubs  of  San  Francisco  Lots.  Odtsidv  of  Rbd  Link.  Bx-- 
CLUDED. —  In  a  suit  by  the  State,  for  land  In  San  Pranelseo,  outside  oif 
the  red  line,  or  water  front,  olaimed  by  defendants  under  deeds  from  the 
Board  of  State  Land  Commissioners,  appointed  under  the  Act  of  May 
18th.  1853  (Stats.  185S,  p.  210)  :  h^d,  that,  as  the  Board  was  destitute 
■of  authority  to  sell  such  lots.  It  was  no  error  to  exclude  •defendants' 
proffered  eridenoe  of  the  reports  of  the  Board  to  the  IjCgisIature,  and 
the  Controller's  receipts  for  the  purchase  money  paid. 

Db&ds  of  State  Land  Co^imissionbbs.  Outstdb  of  San  Phancisco  Red 
LiN'B.  Void. —  Deeds  fi^om  the  State  Land  Commissioners,  appointed  under 
the  Act  of  May  18th,  1858  (Stats.  186S,  p.  219),  so  Car  as  they  biclude 
lands  in  San  BYandsco,  lying  outside  of  the  red  tine,  are  void. 

Mo     REVKBSAL     of     YBBDICT    as     AQAINST     B^?'1DBNC■»     WHBBB     CONFLICT. A 

▼erdict  and  Judgment  will  not  be  disturbed,  aa  being  against  evidence, 
where  there  is  a  conflict  In  the  eyidence. 

OiBD  Void  fob  UifcaaTAiNTT  or  Dbscriptiok. —  Wlitr*  a  deed  called  for  a 
lot  In  San  Francisco,  commencing  on  the  north  line  of  Jackson  street, 
seyenty-two  feet  from  the  Intersection  of  Jackson  and  Dnxmm  streets, 
mnnlng  thence  easterly  on  the  north  line  of  Jackson  street  fifty  fast; 
thence  north  on  ESast  street  forty  feet;  thence  at  right  angles  west  fifty 
f^t;  and  thence  to  the  place  of  beginning:  held,  that  if  Bast  street  did 
not  extend  north  of  Jackson  street,  or  was  so  understood  and  recognised. 
Bast  street  was  a  false  call,  and  most  be  rejected ;  and  the  dead,  as  the 
description  then  would  fit  equally  well  fonr  dlflerent  iiareels  of  land, 
would  be  Told  for  uncertainty. 

•CATOTB    OF    LZUITATIONS  —  ADTBBSB    POSSnSBION    OF    OnVS    QEANTOaS. — In 

an  ejectment  suit  by  the  State,  for  land  in  San  Prandsco  outside  of  the 
red  line,  where  a  defendant  claimed  title  under  the  statute  of  llmltntlons. 
and  relied  upon  the  adverse  posseeslon  of  his  grantors;  but  It  appeared 
that  his  deeds  either  called  for  land  different  from  that  sued  for,  or  were 
TOld  for  uncertainty  of  description :  held,  that  he  did  not  connect  him- 
self, by  means  of  soch  de«d%  with  the  possession  of  his  grantors. 


Appbal  fiom  the  District  Court  of  the  Fourth  Judicial 
District^  dtj  and  Counlgr  of  San  Francisco. 
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This  waa  an  acftion  brought  by  the  people  of  the  State, 

spon  the  relation  of  the  Board  of  State  Harbor  ConmiiB- 

rioners,  to  recover  posflesdion  of  certain  property  in  the  City 

and  County  of  San  Francisco,  two  hundred  and  eighty-eight 

feet  in  length  by  one  hundred  feet  in  width,  lying  north  of 

Jackson  street  and  east  of  what  was  alleged  to  be  the  water 

front  of  said  city  and  county,  as  established  by  law.    Of  this 

property  the  defendants  were  in  possession,  and  had  built 

piers  and  wharves  thereon,  from  which  they  collected  tolls 

and  rents.     The  answers  set  up  that  the  separate  portions  of 

the  land  held  by  defendants,  respectively,  were  within  antj 

to  the  westward  of  the  water  front  establislied  by  law ;  they 

also  allied  quiet,  peaceable,  notorious;  and  exclusive  po9- 

sessioiL  in  themselves  and  their  grantors  for  ten  years  and 

upwards,  and  set  up  the  statute  of  limitations. 

When  the  case  was  called  for  trial  in  the  Court  below,  the 
defendant,  William  C.  Hoff,  was  not  prepared,  on  account  of 
the  absence  of  his  counsel,  and  the  cause  proceeded,  under 
the  order  of  the  Judge,  as  against  the  other  defendants. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  motion 
for  new  trial  made  and  overruled,  and  this  appeal  by  the  de- 
fendants was  both  from  the  order  overruling  the  motion  for 
a  new  trial  and  from  the  judgment. 

On  the  trial  the  plaintiff  called  George  C.  Potter  as  a  wit- 
ness, who  testified  that  he  was  City  and  County  Surveyor ; 
that  he  was  acquainted  with  the  water  front  of  the  city  since 
1849;  that  he  was  employed  by  the  State  Harbor  Commis- 
isoners,  in  the  Spring  of  1864,  to  make  a  survey  and  map  of 
the  city  front,  in  accordance  with  the  Act  of  the  Legislature 
creating  the  Board  of  State  Harbor  Commissioners ;  that  he 
made  such  a  map,  which  was  produced  in  Court;  that  he 
did  not  think  the  red  line  (the  water  front  line)  was  laid 
down  on  the  map  where  it  crossed  Jackson  and  Pacific 
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fitreete;  that  a  diagram  had  been  made  in  his  ofBoe^  under 
his  directions^  which  he  had  examined^  and  believed  to  be 
correct. 

The  diagram  was  then  produced,  marked  ^'Exhibit  A" 
and  offered  in  evidence.  Defendants  objected  that  it  was 
irrelevant,  incompetent,  and  inadmissible,  as  being  a  mere 
diagram  or  sketch  made  in  the  office  of  the  witness,  without 
authority,  and  not  an  official  act;  and  that  none  of  the  partis 
could  be  affected  by  it.  The  Court  overruled  the  objections 
and  permitted  the  diagram  to  go  to  the  jury,  as  showing 
what  plaintiff  claimed  to  be  the  true  line.  Defendants  ex- 
cepted. 

The  plaintiff  also  offered  in  evidence  the  map  above  re- 
ferred to,  marked ''  Exhibit  B.''  Defendants  objected,  on  the 
ground  that  it  appeared  to  have  been  gotten  up  by  the  di- 
rection of  the  Harbor  CommissicMiers,  without  authority  of 
law ;  that  it  was  prepared  ex  parte  on  their  behalf,  for  their 
own  purposes,  and  could  not  affect  the  rights  of,  or  be  used 
as  evidence  against,  the  defendants.  The  Court  overruled 
the  objection  and  allowed  the  map  in  evidence,  and  defend- 
ants excepted. 

The  defendants,  among  other  testimony,  introduced  in  evi- 
dence "  An  act  to  provide  for  the  disposition  of  certain  prop- 
erty of  the  State  of  California,"  passed  March  26th,  1851, 
(Stats.  1851,  p.  307)  ;  also,  "  An  act  to  provide  for  the  sale  of 
the  interest  of  the  State  of  California  in  the  property  within 
the  water-line  front  of  the  City  of  San  Francisco,  as  defined 
in  and  by  the  Act  of  March  26th,  1851,"  approved  May 
18th,  1858  (Stats.  1858,  p.  219)  ;  also,  '^  An  act  supple^]0n^ 
ary  to  and  amendatory  of  the  Act  of  May  18th,  1858," 
passed  May  1st,  1855  (Stats.  1855,  p.  226).  They  called  as 
a  witness  Eichard  H.  Sinton,  who  testified  that  he  had 
resided  in  the  city  since  1848;  was  familiar  with  the  city 
front  property ;  was  connected  with  the  State  Land  Commis- 
sioners (who  had  been  appointed  by  and  under  the  above 
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mentioned  Act  of  May  18th,  1853) ;  had  sold  all  the  prop- 
erty sold  by  the  Land  Coxmuissioners,  as  auctioneer  for  the 
eit^  and  State;  and  had,  and  produced  in  Courts  the  original 
map,  according  to  which  the  sale  was  made  by  order  of  the 
Land  Conunissioners,  and  which  had  been  made  under  their 
supervision. 

Defendants  offered  the  map  in  evidence.  Plaintiff  objected 
Aat  it  was  immaterial  and  incompetent,  on  the  ground  that 
the  Land  Commissioners  had  no  authority  to  fix  the  red 
line,  fl^id  there  was  nothing  to  show  that  they  had  any 
knowledge  of  it  The  court  sustained  the  objeotion  and 
ruled  the  maps  out,  and  defendants  excepted. 

Defendants  also  offered  in  evidence,  deeds  from  the  State 
Land  Commissioners  for  all  the  lots  and  blocks  lying  between 
Drumm,  Jadoson,  and  Washington  streets,  and  between  Wash- 
ington, Clay,  and  Drunmi  streets,  for  the  purpose  of  showing 
the  location  of  the  red  line  of  1851,  as  fixed,  ascertained^ 
and  laid  down  by  the  State  Land  Conmiissioners,  under  the 
provisions  of  the  Act  of  May  18th,  1853,  and  that  the  State 
had  sold  and  disposed  of  its  property  in  the  same,  in  lots 
and  blocks,  according  to  such  location  of  said  Commissioners. 
The  plaintiff  objected,  on  the  ground  that  such  testimony 
was  irrelevant  and  immaterial.  The  Court  sustained  the 
objection,  and  defendants  excepted. 

Defendants  also  offered  in  evidence  the  reports  of  the 
State  Land  Commissioners  to  the  Legislature,  dated  January 
7th,  1854,  and  other  legislative  documents  relating  to  the 
Commission  and  its  proceedings,  and  also  receipts  of  the 
State  Controller  for  the  amounts  due  to  the  State  from  sale 
of  lots  between  Jackson,  Pacific,  and  Drumm  streets  and 
the  eastern  limits  of  Ihe  dly.  Plaintiff  objected,  on  the 
ground  that  they  were  immateriaL  The  objection  was  bus* 
tained,  the  testimony  ruled  out,  and  defendants  excepted. 

The  defendant  Alexander  Blanc,  in  his  answer,  claimed 
the  lot  commeDoing  on  the  north  side  of  Jackson  street, 
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8e\renty-two  feet  east  from  the  northeafit  comer  of  Jackson 
and  Drimmi  streets;  running  thence  east  fifty  feet;  thenoe  at 
a  right  angle  north  forty  feet;  thencef  west  fifty  feet;  and 
thence  south  forty  feet.  The  deeds  under  which  Blanc 
claimed  described  the  property  as  a  lot  beginning  on  the 
north  line  of  Jackson  street,  seventy-two  feet  from  the  inter- 
section of  Jackson  and  Drunun  streets ;  running  east  on  the 
north  line  of  Jackson  street  fifty  feet ;  thenoe  north  on  East 
street  forty  feet;  thence  at  right  angles  west  fifty  feet; 
thence  south  parallel  with  Drumm  street  to  the  place  of 
banning.  Plaintiff  objected  to  these  deeds^  on  the  grounds 
that  they  did  not  describe  the  property  claimed  by  Blanc, 
and  that  ihey  were  void  for  the  uncertainty  of  the  descrip- 
tion. 

/•  P.  Hoge,  for.Appell'antB. 

1.  The  diagram  ^* A"  was  a  mere  sketch,  mside  in  the 
oflSce  of  the  witness  Potter,  without  authority  —  not  an 
official  act  —  and  it  was  not  competent  as  evidence  to  affect 
the  rights  of  defendants. 

2.  The  map  "  B/'  purporting  to  be  made  by  order  of  the 
State  Harbor  Commissioners,  was  improperly  admitted  in 
evidence.  The  Commissioners,  under  the  statute  (Stats- 
1863-4,  p.  144),  were  simply  required,  by  an  accurate  plot, 
to  show  the  location  and  lines  of  the  streeta  along  the  water 
front.  The  evidence  did  not  show  that  this  map  had  ever 
been  filed,  or  acted  upon  or  adopted,  or  approved  in  any  way 
by  the  Commissioners.  The  true  location  of  the  so-called 
red  line  of  1851,  is  a  question  of  fact.  {Cook  v.  Bonnet,, 4: 
Cal.  398.)  Upon  what  principle  can  the  ex  parte  proceed- 
ings of  the  plaintiffs,  as  represented  by  the  Harbor  Coi^- 
missioners,  be  made  evidence  against  the  defendants?  The 
plaintiffs  themselves  locate  the  line  upon  which   depends 

.their  whole  right  as  against  these  defendants,  and  by  th^i^r 
own  act  make  it  evidence,  and  conclusive  evidence,  as  the 
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result  proved,  of  tbeir  G^wn  rights,  alid  of  the  adverse  rights 
of  the  defendaaitB.  Nothing  caai  he  found  in  the  Act^'of 
1864  to  sustain  ax^  stidi  action. 

3.  The  tme  location  of  the  red  line,  as  established  in 
1851,  could  only  be  ascertained  and  fb^ed  by  commencing  at 
the  initial  point  of  the  line,  as  established  by  the  Act  of  the 
26th  of  March,  1851,  and  then  running  out  the  whole  line 
according  to  the  calls  of  the  Act  itself.  The  only  point 
that  could  by  any  possibility  serve  to  determine  the  position 
of  the  line,  was  the  initial  point.  (Lay  v.  Neville,  25  Oal. 
553;  Wa^h  v.  Waugh,  28  N.  Y.  W.) 

4.  There  was  error  in  refusing  to  admit  the  map  of  the 
State  Laidd  Commissioners.  It  is  difficiilt  to  understand  the 
reasoning  by  which  the  Harbor  Oommissioners'  map  was 
admitted  and  the  State  Land  Commissioners'  map  excluded. 
The  latter  was  not  only  authorized  by  the  Acts  of  the  Leg- 
islature, but  it  was  intended  to  fix  definitely  and  penna- 
nently,  on  the  part  of  the  State,  the  line  of  water  front  in 
San  Francisco,  beyond  which  the  State  would  never  go.  This 
map  was,  therrfore,  not  only  admissible,  but  was  conclusive 
endence  against  tfie  State  of  the  true  location  of  the  re<l 
line.  It  was,  in  fact,  an  act  of  State,  locating  the  water 
front  boundary  as  delineated  thereon.  (People  v.  Frisbte, 
October  Term,  1866,  not  reported.) 

5.  The  Court  erred  in  refusing  to  admit  the  deeds  of  tho 
State  Land  Commissioners  fot  the  lots  and  blocks  lying  be- 
tween Jackson,  Washington,  and  Drumm  streets,  and  Wash- 
ington, Clay,  and  Drumm  streets.  They  were  offered  foi* 
the  purpose  of  showing  the  location  of  the  red  line  of  1851, 
as  fixed,  ascertained,  and  laid  down  by  the  State  Land  Com- 
missioners, under  the  provisions  of  the  Act  of  May  18th, 
1858,  and  that  the  State  sold  and  disposed  of  its  property  in 
&e  same,  in  lots  and  blocks,  according  to  such  location;  - 

'  6.  It  was  error  to  exdude  the  reports  of  the  State  Land 
Cmnmisaioners  and  the  legislative  proceedings  thereon,  and 
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Edward  Tomphina,  for  Bespondeat. 

L  The  State  owned  the  locus  in  quo^  by. virtue  of  its 
oovereigntyy  and  the  defenda^ta  whoUy  failed  to  connect 
tbemselyes  with  the  title  thereto.  The  premises  are  \i'holIy 
without  the  red  line  of  the  water  fronts  as  established  by 
the  Act  of  March  26th,  1861.  The  defendants  averred  that 
the  premises  they  claimed  were  within  that  line ;  and  hence 
the  real  issue  in  the  case  was  the  locution  of  the  red  line  of 
1851.  For  the  puxpoee  of  making  out  title  defendants  at- 
tempted to  show  that  they  had  acquired  it  under  deeds 
from  the  Board  of  State  Land  Commissionenk  But  to  this 
attempt  there  are  two  answers:  First,  that  the  deeds  do  not 
profess  to  go  beyond  the  red  line,  but,  om  the  contrary, 
bound  upon  it;  and  second,  the  Board  had  no  power  or 
authority  beyond  that  line,  and  the  purchasers  knew  it* 
The  Act  under  which  they  were  appointed  expressly  lim- 
ited them  to  land  ^^  within  the  line  fixed  by  the  Act  of 
March  20th,  1861."  It  could  be  claimed  with  equal  plausi- 
bility that  a  power  of  attorney  authorizing  tiie  sale  of  a 
particular  piece  of  property  only,  would  enable  the  attorney 
to  convey  everything  belonging  to  his  principal.  If  the 
Board  could  go  one  foot  beyond  die  red  line,  they  could 
convey  the  whole  Bay  of  San  Francisco.  The  several  offers 
to  prove  that  the  State  received  the  money  for  the  lots  sold 
was  immaterial  in  iti»lf ,  and  doubly  so,  because  not  aooom- 
panied  with  any  oflFer  to  show  that  it  was  received  with  knowl- 
edge that  the  Board  had  exceeded  its  powers.  The  offer  of 
the  map  of  the  Land  Commissioiiiers  of  the  property  within 
the  red  line,  it  is  not  supposed  would  have  been  material  to 
any  issue  in  this  case,  e^en  if  it  had  been  otherwise  suffi- 
ciently prov«a.  The  Commissioners  had  no  more  power  to 
affect  the  riglHs  of  the  State  eutaide  of  the  red  line,  by 
making  a  map,  than  they  had  by  giving  a  dsed^ 

2.  The  defendants  wholly  failed  to  establish  a  defense 
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under  the  statute  af  limitations.  It  is  noi  conoeded  that  the 
statute  of  limitations  has  any  application.  That  statute,  ^e 
sabmit,  applies  only  to  land  as  such^  held  by  th&  State  under 
grant  from  the  government,  or  otherwise  acquired,  to  be 
used  and  disposed  of  at  its  pleasure,  and  not  to  the  rights 
which  it  holds  by  virtue  of  its  sovereignty,  in  trust  for  the 
benefit  of  the  whole  people.  It  needs  neither  argument  nor 
authority  at  this  day  to  establish  that  the  Legislature  could 
not  grant  away  the  esolusive  use  of  the  entire  bay  to  indi- 
yiduals,  and  if  not  the  whole,  they  could  ixot  ajxy  part  that 
would  interfere  with  the  general  and  beneficial  use.  Surely 
they  cannot  do  by  neglect  what  they  could  not  by  express 
grant  It  is  further  insisted,  that  the  Act  of  April  24th, 
1853,  snbstantiany  repealed  the  statute  of  limit^ions,  if  it 
bad  before  applied  to  such  cases.  It  rendered  the  occupa- 
tion by  the  defendants  illegal,  and  made  it  a  misdemeanor 
for  the  defendants  to  collect  wharfage,  or  to  interfere  with 
the  Commissioners  in  the  use  and  occupation  of  the  prop- 
erty outside  of  the  red  line.  The  first  beach  and  water  Act 
made  the  red  line  the  pennaneat  line  of  the  water  front^ 
and  required  the  space  b^ond  it  to  be  kept  free  from  all  oV 
fltractions.  The  second  Aet  (Stats.  1861,  p.  311)  required 
the  spaces  between  the  wharves,  outside  of  the  red  line,  to 
be  kept  free  from  obstructions  fpr  public  slips.  Thus,  the 
entry  and  occupation  by  the  defendants  have  all  been  in  di- 
rect violation  of  the  statutes  of  the  State,  and  for  the  last 
year  have  been  a  continuous  misdemeanor,  upon  which  no 
ri^t  to  continue  to  violate  the  law  can  be  founded.  But  if 
the  statute  applied,  the  defendants  had  the  whole  benefit  of 
it,  and  the  jury  who  heard  the  evidence  found  directly  against 
them  upon  the  faets. 

3.   The   defendant  Blane  presents  his   case  separately 
from  the  other  defendants,  and  claims  the  benefit  of  alleged 
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errors,  that  affect  his  interests  only.  It  wiU  be  numif est  from 
an  ezajuination  of  the  transcript  that  he  ha4  no  interests  to 
be  prejudiced  On  his  title,  a^  exhibited  bj  himself,  no 
error  that  the  Court  could  have  conmiitted  would  have  been 
materiaL  It  is  only  those  that  are  prejudiced  that  can  com< 
plain  of  errors.  It  is  manifest  that  he  must  make  out  title 
or  show  an  adverse  possession  by  himself  and  his  grantors 
for  over  ten  years.  All  the  title  or  adverse  possession  for 
that  length  of  time,  which  he  even  attenipts  to  make  out,  is 
under  a  certain  quitclaim  deed  of  persons  who  are  not  shown 
ever  to  have  had  either  title  or  possession,  and  which,- in 
addition  to  other  objections,  is  void  for  uncertainly  of  de» 
seription.  It  calls  for  a  lot  on  the  north  line  of  Jackson 
street,  commencing  seventy-two  feet  from  tiie  intersection 
of  Jackson  and  Drumm  streets.  This  might  be  east  or 
west^  and  it  might  be  seventy-two  feet  from  the  northeast 
or  from  the  northwest  comer.  Thus,  there  would  be  four 
lots,  either  one  of  which  would  answer  that  call  in  the  deed. 
The  second  line  does  not  help  it,  but  the  third  runs  "  north 
on  East  street**  That,  it  will  be  remembered,  is  the  east 
line  of  the  lot,  and  the  utmost  the  defendant  can  claim  is, 
that  his  lot  is  thus  located  between  East  and  Drumm  streets, 
with  East  street  for  its  eastern  boundary.  But  by  ref erenoe 
to  the  map  it  will  be  seen  that  not  only  the  lot  as  thus  lo- 
cated, but  the  whole  of  East  street,  also,  is  within  the  red 
line  of  1851^  and  that  the  lot  by  no  possibility  can  be  a  part 
of  the  demanded  premises.  Beally,  East  street  only  extended 
to  Jackson  street,  and  hence  the  East  Una  is  an  impossible , 
call  in  the  deed. 

By  the  Court,  Bhodbs,  C.  J«: 

The  Court  did  not  err  in  admitting  in  evidenoe  tlie  diagrani 
marked  ^^A,"  offered  by  the  plaintiffs.  It  was  offered  as  a 
diagram,  and  waa  adodasible  aa  suich,  .in  oonnection  with, 
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asd  ezplanatoiy  of,  the  testiinony  of  the  Citj  and  Cotuity 
Snrvejor,  and  for  ike  purpose  of  showing  what  the  plaintiffs 
claimed  to  be  the  true  position  of  the  red  line — the  water 
front 

The  Ocmrt  emd  in  a^^i^^yftg  in  eridence  the  map  marked 
Exhibit  ^'B/'  axkd  pnrporthig  to  be  made  hj  the  Harbor 
CoTnmisHiopera  It  was  not  eompetent  evidence  of  the  true 
locatioQ  of  the  red  line,  as  it  was  not  shown  that  it  bad  been 
approved  or  adopted  l^  the  Harbor  Commissioners. 

The  Conrt  erred  in  refusing  to  admit  in  evidence  the  map 
made  by  the  State  Land  Commissioners.  The  Board,  in  the 
disehaige  of  its  dnties,  was  andioriced  to  find  the  red  line, 
but  it  was  not  anthorized  to  change  the  line,  or  to  establish 
a  new  line  in  the  place  of  that  which  was  established  by  the 
Act  of  March  26tb,  1851.  The  map  was  competent  evi- 
dence, tending  to  prove  the  position  of  that  line,  but  was 
not  oondusi^e  evidence  on  that  point 

The  deeds  of  the  State  Land  Commissioners,  offered  in 
evidence  by  the  defendants,  were  not  admissible  for  the  pur- 
pose of  showing  the  position  of  the  red  line;  bnt  they  would 
bave  been  admissible  for  the  purpose  of  showing  title  in 
SQch  of  the  defendants  as  claimed  through  those  deeds,  had 
the  Court  admitted  evidence  tending  to  show  —  as  do  the 
maps  made  by  the  State  Land  Commissioners — ^that  the  red 
line  was  to  the  east  of  the  lots  mentioned  in  the  deeds. 

The  question  of  the  location  of  the  red  line  is  a  question 
of  fact  The  line  was  established  and  fixed  by  the  Act  of 
1851.  The  acte  of  the  surveyors  and  of  the  different  Boards 
in  running  the  line,  and  making  maps  to  show  the  line,  do 
not  fix  the  line,  but  those  acts  tend  to  show  the  position  of 
the  line  as  established  by  the  Act  of  1851.  Those  officials 
were  authorized  to  find,  but  not  to  fix  the  line,  and  if  in 
running  the  line  on  the  ground  or  in  platting  it,  they  have 
varied  from  the  calls  of  the  Act,  their  proceedin^ps  did  not 
have  the  effeet  to  change  the  linei 
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A  number  of  points  in  the  red  fine  were  mentioned  in  the 
Act^  and  many  of  than  were  described  wifli  the  same  cer- 
tainty as  the  initial  point.  By  drawing  a  line  dinmgh  those 
points  which  are  near  the  premises  in  controversy,  the  posi- 
tion of  the  red  line,  between  J4U2k8on  and  Pacific  streets,  can 
be  ascertained.  It  was  nnneoeesaiy  for  the  surveyors,  who 
testified  in  the  case,  to  have  commenoed  their  aurvejs  at  the 
initial  point  of  the  red  line. 

If  the  red  line,  as  laid  down  by  the  Land  Comrnissioaers, 
was  the  red  line  as'  established  by  the  Act  of  1851,  then  any 
adoption  or  recognition  thereof  by  the  State,  through  the 
Legislature,  or  any  of  her  officials,  adds  nothing  to  the  title 
of  the  defendants,  who  claim  under  the  deeds  of  the  Land 
Commissioners.  If,  on  the  other  hand,  the  line  laid  down 
by  the  Land  Commissioners  varies  from  the  true  water  front 
line  established  by  the  Act  of  1851,  the  alleged  adoption 
and  recognition  by  the  State,  of  the  acts  of  the  Land  Com- 
missioners in  that  respect  will  not  aid  the  defendants,  unless 
it  be  shown  that  the  Legislature  and  the  other  officials,  while 
adopting  and  recognizing  the  acts  of  the  Land  Commission- 
ers, knew  that  they  had  changed  the  red  line.  That  fact  is 
not  shown.  The  estoppel  in  pais  asserted  by  the  defendants 
against  the  State  fails  for  the  same  reasons. 

The  State  is  neither  bound  nor  estopped  by  the  proceed- 
ings of  the  Land  Commissioners  in  selling  lots  outside  of 
the  water  front — if  they  sold  any  east  of  the  red  line  —  for 
they  were  as  destitute  of  authority  to  sell  lands  beyond  that 
line  as  beyond  the  State  lines.  The  Court,  therefore,  did 
not  err  in  excluding  the  reports  of  the  Land  Commissioners, 
and  other  legislative  documents,  and  the  ControUer^s  receipt 
for  the  purchase  money. 

The  Land  Commissioners  had  no  power  to  convey  lands 
lying  outside  of  the  red  line.  By  providing  that  the  space 
adjace&t  to  and  outside  of  that  line  should  be  kept  open  for 
the  benefit  of  commerce^  the  L^slatnre  prohibited  die  sale 


AprO^lSTl.]  PsoFUB  i;.  'Klvufjol  277 

Opinion  of  tbeCoort-^Bkodes,  C.  J. 

of  lands  lying  to  Hie  east  of  that  linei  and  along  the  eastern 
water  front  of  the  city.  The  deeda  of  the  Land  Commis* 
sioners,  to  the  persons  under  whom  certain  of  the  defendants 
daim  title,  so  far  as  they  include  lands  —  if  any — lying 
east  of  the  red  line,  are  void* 

The  title  derived  from  the  Land  Commissioners'  deeds 
may  be  assailed  in  an  action  of  ejectment,  by  showing  that 
the  land  purporting  to  be  conveyed  by  the  deeds,  is  beyond 
the  limits  of  the  lands  which  they  were  authorized  to  sell 
and  convey;  in  other  words,  by  showing  that  the  Oommis- 
sioners  had  no  authority  to  sell  and  convey  the  lands  de^ 
scribed  in  the  deeds.  The  description  of  the  lots  mentioned 
in  the  Land  Commissioners'  deeds  is  not  given  in  the  tran- 
script, but  we  imderstand  that  the  deeds  purport  to  convey 
beach  and  water  lots.  Beach  and  water  lots,  at  the  eastern 
front  of  the  city,  are  situated  west  of  the  red  line. 

If  it  be  found  that  the  lands  in  controversy  are  east  of  the 
red  line,  the  defendants  cannot  rely  on  the  Land  Commis- 
sioners' deeds  in  proof  of  title, 'because  the  Land  Commis- 
sioners had  no  power  to  sell  or  convey  such  lands ;  and  the 
defendants  cannot  maintain  their  defense  to  the  action,  unlesc: 
thev  can  show  adverse  possession  as  against  the  State.  The 
lands  lying  to  the  east  of  the  red  line  were  covered  by  the 
waters  of  the  bay;  the  State  held  the  title  for  the  benefit 
of  commerce  and  navigation,  and  had  provided  by  law,  that 
for  that  purpose,  they  should  be  kept  open  and  free  from 
obstructions.  The  question  whether  a  private  person  can 
acquire  a  title  by  adverse  possession,  to  lands  held  in  that 
manner  and  for  that  purpose,  will  not  be  discussed  or  decided 
at  this  time.  But  if  adverse  possession  of  such  lands  can 
be  maintained,  the  verdict  against  the  defendants,  other 
than  Blanc,  will  not  be  disturbed  as  contrary  to  the  evi- 
dence relative  to  that  issue,  for  the  evidence  is  manifestly 
conflicting. 

The  defendant  Blanc  claims  that  the  premises  for  which 
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he  defends  are  within  the  red  line,  and  that,  whether  they 
are  within  or  without  that  line,  he  has  shown  an  adverse  pos- 
session for  more  than  ten  years.  He  does  not  claim  title 
under  the  State.  All  die  deeds  through  which  he  claims,, 
down  to  and .  including  the  Sheriff's  deed  to  McGlensy,. 
describe  the  property  as  bounded  on  the  south  by  Jackson 
street,  and  on  die  east  by  East  street  If  East  street  did 
not  extend  north  of  the  north  line  of  Jackson  street,  or  if  it 
was  not  so  understood  and  recognized,  East  street  is  a  false 
call,  and  must  be  rejected ;  and  in  that  event  the  description 
of  the  premises  would  fit  equally  well  four  different  parcels 
of  land,  and  the  deeds  would  be  void  for  uncertainty. 
Should  East  street  not  be  rejected  as  a  false  description, 
then  the  premises  described  in  the  deed  would  not  extend 
to  the  east  of  the  red  line,  and  would  not  include  any  por- 
tion of  the  premises  in  controversy.  The  defendant  Blanc, 
therefore,  does  not  connect  himself,  by  means  of  the  deeds 
above  mentioned,  with  the  possession  of  the  respective 
grantors  named  in  the  deeds. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 

Spbagub,  J.,  concurring: 
I  concur  in  the  judgment 


WILLIAM  GREGORY  wrxLv.  JAMES  NELSON  bt 

Appbal. —  An  appeal  from  a  judgment  and  rabMqnent  order  of  the  Court 

denying  appellant!*  motion  to  modify  the  tame,  to  only  an  appeal  from 

the  Judgment. 
WtaiT  JuDaMBfT  SHOULD  Bb. —  A  Jodgment  ehonld  be  a  elmple  sentence 

of  the  law  upon  the  oltlmate  facts  admitted  hj  the  pleadings  or  found 

by  the  Conrt 
What  JuDOMsira  srould  hot  Cohtaxk.— A  Judgment  should  not  declare 

th%  existence  of  facts  whlsh  ars  not  withlii  the  Issues  made  or  tendered 
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^  tbe  pleadings,  nor  rtiooM  It  declare  the  jadgment  of  tlie  Court  apon 

raeh  facts. 
JmouKXT  ON   Facts   hot  in  Issub. —  If  the  Jadgment  decrees  the  exist- 

eaee  of  facts  not  arithtai  any  tssnes  made  or  t«idered  by  the  pleadings. 

and  then  pronounces  the  Judgment  of  tb^  Courts  upon  such  facts,  such 

part  of  the  judgment  is  superfluous  and  void. 
JVMMBNT   MUST   AccoBD   WITH    FACTS    ADMITTED. —  Any   finding  or   Judj;- 

ment  of  the  Court,  repugnant  to  facts  admitted  by  the  pleadings,   Is 

erroneous. 

ISDQMBNT    ON    PLaADINQB    WHBN    INJONCTION    IS    ASKID. —  If,    In    an    aCtlOD 

to  enjoin  the  destmctlon  of  a  ditch,  the  complaint  avers  the  ownership 
by  plaintiffs  of  the  ditch  for  the  conTsyance  of  water,  and  that  tho 
ground  oTcr  which  it  passes  was  vacant  and  unoccupied  when  It  was  du;^. 
and  that  plaintiffs  have  used  it  for  years  for  mining  (»urposes,  and  tlie 
answer  does  not  deny  these  allegations ;  nor  set  up  any  prior  right  of  tbe 
defendants  to  the  grooad  over  which  It  passes,  nor  any  claim  or  right  of 
defendants  to  destroy  It  by  reason  of  any  custom,  the  Court  should  not, 
by  its  Jndgmant,  limit  or  restrain  the  right  of  plalntiflki  In  the  use  of  ifs 
ditch,  but  on  the  pleadings  should  enjoin  the  defendants  from  destroying 
or  tatterfering  with  tho  same,  regardless  of  tho  testJinoay. 

BnmacB  xtrar  an  Psbtinxnt  to  thi  Issuss. —  Tho  appellate  Court  will 
■St  presume  that  the  Court  below  permitted  evidence  to  be  introduced  on 
the  trial  to  rebut  facts  admitted  by  the  answer,  nor  will  It  presume  that 
aay  evidence  was  received  except  such  as  was  pertinent  to  the  Issues. 

lODaxmr  in  Action  so  Bnjoin  Washinq  Away  Ditch. —  If  a  party 
owns  a  ditch  and  the  right  of  way  for  the  same  to  conduct  water  for  min- 
ing purposea,  and  has  acquired  such  right  by  priority  of  location,  the 
Court  should  not,  In  an  action  to  enjoin  another  party  from  washing  away 
the  ground  over  which  It  passes,  limit  the  plaintiff's  right,  by  allowing 
the  defendant  to  wash  away  the  ditch  If  hs  boUds  a  flume  or  other  aque- 
dact  In  place  of  the  ditch,  of  sufficient  capacity  to  carry  tiM  water,  and 
givea  bond  to  pay  the  damages  sustained  thereby. 

Facts  Found  mat  an  PaaauMaD  fbom  thi  Judomint.— U,  In  an  actloi« 
to  enjoin  a  defendant  from  washing  away  a  ditch,  tho  answer  admlta  the 
plaintiff's  ownership  of  the  ditch  and  right  of  way,  but  denies  that  the 
defendant  la  about  to  wash  It  away.  It  will  be  presumed  that  the  Court 
found,  aa  a  fact,  that  the  defendant  was  about  to  wash  the  ditch  away  If, 
in  Its  Judgment,  It  allows  him  to  wash  It  away  upon  the  condition  of  pro- 
rloualy  building  an  aqueduct  to  convey  the  water  In  place  of  the  ditch. 

^wn  or  Count  of  BSquitt. —  If  a  plaintiff  owns  a  ditch  and  rl^t  of 
way  for  sams^  hy  priority  of  location,  a  court  of  equity  baa  no  power,  by 
Hi  Judgment,  to  allow  the  same  to  be  waahed  away  for  mining  purposes, 
pmrided  an  aqueduct  of  sofllfieat  cayadty  to  eiarry  tbe  water  la  pre- 
ftoealy  hnttt  ta  Ita  j 
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GouBT  ow  BprxTT  flBOUU>  HOT  UciNSB  TRBSPAB8. —  A  Couft  of  equity 
should  not  license  a  trespass  upon  ditch  property  In  the  mining  regions, 
nor  compel  the  owner  to  exchange  the  same  for  another  means  of  con- 
veyance for  the  water  flowing  therein. 

Appeal  from  the  District  Court  of  the  Second  Judicial 
District,  County  of  Butte. 

There  were  no  findings  of  fact  or  conclusions  of  law  in 
the  Court  below^  except  such  as  were  included  in  the  judg- 
ment 

The  other  facts  are  stated  in  the  opinion. 

W.  0.  Belcher,  for  Appellants. 

This  judgment  only  requires  the  defendants  to  keep  up 
the  flume  or  pipe  until  the  plaintiffs  have  worked  out  their 
claims.  As  we  understand  the  law,  if  the  plaintiffs,  owning 
a  reservoir  for  the  collection  of  water,  had  acquired,  by  loca- 
tion or  adverse  possession,  a  right  of  way  for  a  ditch  to  con- 
vey the  water  from  the  reservoir  to  some  place  of  use  the 
Court  has  no  authority  or  power  to  limit  the  time,  or  restrict 
tiie  method  of  use.  They  may,  when  the  mining  claims  on 
which  they  now  use  it  are  worked  out,  or  before,  extend 
this  ditch  still  further  to  otlier  mining  gi'ound  of  their  own 
or  of  others,  or  may  use  the  water  flowing  through  it  for 
irrigation,  or  any  other  useful  purpose.  Their  right  of  way 
for  the  ditch,  and  the  right  of  use  of  the  ditch,  and  the 
water,  are  absolute;  and  Courts  should  protect  them  in  the 
enjoyment  of  their  rights.  When  the  Court  had  deter- 
mined that  the  plaintiffs  were  the  absolute  owners  jaf  the 
ditch,  and  that  the  defendants  were  about  to  destroy  it^  the 
conclusion  of  law  necessarily  followed  that  they  were  en- 
titled to  the  judgment  of  the  Court,  making  the  injunction 
perpetual.  The  duty  of  Courts  of  equity,  as  of  Courts  of 
law,  is  to  ascertain  and  protect  the  rights  of  parties;  and  it 
mver  was  competent  for  any  Court  to  oompd  the  owner  of 
htkj  specific  propertyi  real  or  personal,  to  give  it  up  for  the 
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convenienoe  of  anotheri  and  to  receive  acHnetlung  else  in  its 
stetd. 

Haymond  dk  Stratton,  for  RespcmdentBb 

The  findings  of  fact  are  one  thing,  and  the  judgment  of  a 
Conrt  another,  and  very  different  thing.  The  former  eon- 
tain  the  reaults  of  a  judicial  examination  or  inquiry  into 
some  matter  of  fact  (Pr.  Act,  Sec.  180),  whilst  the  latter 
cmbodiea  the  sentence  of  the  law  on  facts  found  (Pr.  Act, 
Sec  144).  The  language  used  by  the  learned  Judge  below, 
in  this  case,  is  not  the  language  in  which  facts  are  stated, 
but  that  in  which  rights  are  fixed.  It  is  ^*  adjudged  and 
decreed  ^  (not  found  as  facts),  that  plaintiffs  and  defendants 
have  certain  right  in  the 'premises.  To  treat  the  matters 
contained  in  this  judgment  as  findings  of  fact  would  be  to 
do  violence  to  the  language  used;  for  such,  evidently,  was 
not  the  purpose  of  the  Court  below,  or  it  would  have  used 
expressions  more  in  accord  with  that  purpose.  The  district 
is  a  mineral  one,  and  the  value  of  property  of  all  kinds  there 
situated  depends  solely  upon  a  development  of  its  mineral 
resources.  To  encourage  that  development  has  always  been 
the  policy  of  the  Gk>vemment,  and  the  end  of  the  law  is  the 
preservation  of  rights  acquired  under  that  policy.  Whilst 
the  miner's  right  to  mine  in  a  given  spot,  and  the  ditch 
owner's  right  of  way  is  treated  as  real  estate,  yet  neither 
has  any  fee  in  the  soil,  and  use  measures  the  extent  of  the 
ri^ts  of  either.  Both  may  use  the  same  pieoe  of  land  at 
the  same  time^  each  for  his  own  purpose,  and  whilst  they 
do  so,  neither  can  complain  of  the  other.  (O'Keiffe  v. 
Ctaminghckm,  9  CaL  591.)  The  right  of  the  former  is  to 
mine  the  land^  and  extract  the  precious  metals  from  the 
•oO ;  the  right  of  the  latter,  to  have  his  water  flow  uninter- 
raptedly;  and  whenever  a  Court  enforoea  ttther  right,  it 
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Beems  plain  that  the  complying  party  can  demand  nothing 
further.    (Clark  v.  WaieU,3&  CaL  648.) 

Bj  the  Oourty  Spsaoux,  J. : 

This  is  an  appeal  from  the  judgment  and  subsequent  order 
of  the  court  denying  appellant's  motion  to  modify  the  same. 
Substantially^  it  is  but  an  appeal  from  the  judgment  upon 
the  judgment  roll  alone. 

The  practice  adopted  by  the  learned  Judge  of  the  District 
Court  before  whom  the  case  was  tried  cannot  be  commended. 
What  is  termed  the  judgipent  in  the  case^  instead  of  being  a 
simple  sentence  of  the  law  upon  the  material  ultimate  f  acts, 
admitted  by  the  pleadings  or  found  by  the  court,  proceeds 
to  adjudge  and  decree  the  existence  of  ultimate  facts,  some 
of  which  are  not  within  the  issues  made  or  tendered  by  the 
pleadings,  and  then  declares  the  judgment  of  the  court  upon 
the  facts  previously  adjudged  to  ezist. 

The  action  was  for  the  purpose  of  obtaining  a  judgment 
and  decree  perpetually  restraining  defendants  from  a  destruc- 
tion of  plaintiff's  water  ditch,  and  from  the  further  prosecu- 
tion of  mining  operations,  in  which  they  were  engaged  in 
such  manner  as  to  endanger  the  stability  and  security  of 
plaintiff's  said  ditch. 

**  The  complaint  is  verified,  and  alleges  that  plaintiffs  are 
the  owners  of  certain  mining  claims  at  Cherokee  Flat,  and 
also  of  a  certain  reservoir  and  water  privileges  at  or  near 
said  point,  called  and  known  as  the  '  Tom  Jones  Eeservoir,' 
and  of  a  certain  ditch  leading  from  said  reservoir  to  said 
claims  and  certain  other  mining  claims  at  Cherokee  Flat,  to 
conduct  the  water  of  said  reservoir  to  said  claims  for  mining 
purposes."    This  allegation  is  not  denied  by  the  answer. 

The  complaint  further  alleges  that  said  ditch  and  ground 
in  which  the  same  is  constructed  was  located  for  said  ditch 
in  1856,  and  the  ditch  fully  constructed  and  completed  in 
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the  Fall  of  the  same  year.    This  allegation  it  not  denied  by 

the  answer. 

The  complaint  also  alleges  that  some  of  the  plaintiffs  were 
the  original  locators  of  said  ditch,  and  that  all  of  them  now 
own  the  same  by  good  and  sufficient  conveyances  from  the 
first  locators,  and  are  and  have  been  in  tiie  actual  and  peace- 
able possession  of  the  same  since  June  3d,  1862,  and  are  and 
have  been  using  the  same  for  the  purposes  aforesaid.  This 
sD^ticaL  is  not  denied  by  the  answer. 

It  is  further  alleged  that  at  the  time  said  ditch  was  located, 
in  1856,  and  when  said  ditch  was  constructed,  the  ground 
over  which  it  passed  was  vacant  and  unlocated,  and  that 
plaintiffs'  rights  in  the  premises  are  prior  and  paramount  to 
any  that  defendants  have  or  claim  to  have  in  the  ground  on 
the  line  of  said  ditch.  .This  all^^tion  is  not  traversed  so  as 
to  put  the  material  facts  therein  alleged  in  issue  as  between 
plaintiffs  and  defendants. 

These  averments,  not  denied  by  defendants,  and  hence,  for 
the  purposes  of  the  action,  admitted  by  them,  established  the 
plaintiffs'  rights  in  the  premises. 

The  subsequent  averments  of  the  complaint,  as  to  the  acta 
and  operatiops,  intentions  and  threats,  of  defendants,  as  to 
what  they  had  already  done  and  were  about  to  do  tending  to 
endanger  the  safety  and  stability  of  plaintiffs'  ditch,  and  its 
nldmate  destruction  by  defendants,  to  the  irr^arable  injury 
and  damage  of  plaintiffs,  were  substantially  denied  by 
the  answer. 

The  answer  does  not  set  up  any  prior  ri^t  in  defendants 
to  the  ground  over  wfaidi  plaintiffs'  ditch  was  constructed, 
or  any  part  thereof ;  neither  does  it  set  up  any  claim  or  right, 
derived  from  the  customs  or  usages  of  the  mining  district  or 
odierwise,  to  prosecute  their  mining  operations  in  such  man- 
ner as  to  endanger  the  safety  or  security  of  plaintiffs'  ditch, 
destroy  the  same  at  any  point,  or  in  any  manner  interfere 
with  the  same  against  the  wishes  of  plaintiffs.     Nor  does 
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the  answer  set  up  any  claim  or  right  of  defendants  to  any 
specified  mining  ground^  or  describe  saiy  mining  claims  what- 
ever as  belonging  to  defendants. 

What  by  respondents  is  termed  the  judgment  of  the  Oourt 
upon  the  issues  thus  made  and  tendered  by  the  pleadings, 
proceed  first  to  adjudge  and  decree  "that  the  defendants 
have  title  and  right  of  possession  to  the  mining  land  in 
action,  as  defined  in  defendants'  answer.*'  Whether  this  be 
regarded  as  the  finding  of  an  ultimate  fact,  conclusion  of 
law  or  judgment,  it  is  entirely  outside  of  any  issues  made  or 
tendered  by  the  pleadings;  hence,  as  a  finding  of  fact,  con- 
clusion of  law,  or  judgment  of  the  Court  upon  the  subject 
matter  embraced  therein,  is  superfluous  and  nugatory. 
(Burnett  v.  Steams,  88  Cal.  473,  474.) 

The  judgment  then  proceeds :  "  It  is  further  adjudged  and 
decreed  that  plaintiffs  have  a  right  ^f  way  for  the  purpose 
of  conveying  water  across  a  portion  of  said  mining  ground 
from  the  line  of  defendants'  claim  where  defendants'  ditch 
enters  upon  it  to  the  point  of  departure  of  plaintiffs'  ditch 
from  the  line  of  defendants'  claim,  and  that  the  same  has 
been  acquired  from  and  by  adverse  possession  for  more  than 
five  years  last  past  prior  to  the  bringing  of  this  action,  and 
.that  the  ditch,  the  right  of  way  for  which  was  thus  acquired 
from  adverse  possession,  was  of  the  capacity  of  one  hundred 
and  fifty  inches  of  water." 

Neither  the  complaint,  answer,  nor  any  other  portion  of 
the  record  before  us  defines  or  in  any  manner  describes  or 
indicates  any  specific  mining  ground  or  claims  of  defend- 
ants; hence  that  portion  of  the  judgment,  conclusion  of  law, 
or  finding  laat  quoted,  for  want  of  certainty  and  definiteness 
is  utterly  impotent  as  the  assertion  or  proteotion  of  a  ri^t 
of  way  for  plaintiffs'  ditdi  to  any  extent  The  allegations 
of  the  complaint  in  relation  to  the  acts  performed  and  con- 
templated by  defendants,  alleged  to  be  injurious  and  pro- 
q^tively  destructive  of  plaintiffs'  ri^ts  in  their  ditch,  and 
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that  defendants  have  entered  into  a  conspiracij  to  wash  down 
and  away  so  mnch  of  plaintifib'  ditch  as  is  on'  the  ground 
known  as  the  Welsh  Boys'  claims ;  that  in  pursuance  to  said 
ccmspiracy  defendants  had  already  washed  off  ground  abreast 
and  along  the  line  of  plaintiffs'  ditch  for  the  distance  of  about 
one  hundred  feet  to  the  depth  of  from  twenty  to  twenty-five 
feet,  and  for  the  space  of  about  one  hundred  feet  aforesaid 
had  washed  down  the  ground  to  within  sixteen  feet  of  said 
ditch,  and  threaten  and  declare  that  they  will  continue  to 
prosecute  their  operations  on  and  through  the  ground 
over  which  plaintiffs'  said  ditch  is  located,  and  wash  dowri 
and  away  said  ditch  to  the  extent  of  about  four  hundred  and 
fif^  fe^;  that  defendants  were  then  mining  towards  and 
near  said  ditch,  and  in  conducting  their  operations  use  a 
krge  head  of  water,  and  run  the  same  over  the  surf  ace  of 
the  ground  along  the  line  of  said  ditch,  thereby  softening 
the  ground  and  rendering  it  liable  to  break,  cave,  and  to 
pass  plaintiffs'  ditch ;  that  defendants  declare  that  they  will 
continue  to  run  water  on  and  over  said  grounds  there  known 
as  the  Welsh  Boys'  claims;  that  if  defendants  wash  off  the 
groands  upon  which  the  plaintiffs'  said  ditch  is  located 
within  the  limits  of  the  said  Welsh  Boys'  claims,  it  would 
be  a  great  and  irreparable  injury  to  plaintiffs,  etc  These 
allegations  are  simply  denied  by  Hie  answer.  Defendants, 
bjr  their  answer,  do  not  daim  to  own  or  to  have  any  right 
to  work  die  Welsh  Boys'  claims,  or  any  other  specified 
ground  or  claims. 

It  is  adjudged  that  the  plaintiffs  have  a  right  of  way  for 
their  ditch  within  80n:ie  indefinite,  undefined,  and  intangible 
limits,  and  that  suoh  right  was  acquired  from  and  by  an 
adverse  possession  of  more  than  five  years  next  preceding 
the  commencement  of  this  suit.  The  undenied  allegations 
of  die  complaint  are  that  plaintiffs'  ditch  was  located  and 
oonstmcted  in  die  year  1856;  that  some  of  the  plaintiffs 
.were  the  ociginal  loeetove  of  said  ditch^  and  that  all  of  them 
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now  own  the  same  by  good  and  sufficient  conveyances  from 
the  first  locators  as  aforesaid,  and  are  and  have  been  in  the 
actual  and  peaceable  possession  of  the  same  since  June  3d, 
1862  (the  suit  was  oonunenoed  December  12th,  1867)  ;  that 
at  the  time  said  ditch  was  located  and  constructed,  in  1856, 
the  ground  over  which  it  passed  was  vacant  and  unlocated, 
and  that  plaintiffs'  rights  in  the  premises  are  prior  and  para- 
mount to  any  that  defendants  or  any  of  them  have  or  claim 
to  have  in  the  ground  on  the  line  of  the  said  ditch.  For 
want  of  denial  these  averments  became  admitted  facts  in 
the  case,  and  any  finding  or  judgment  in  the  case  repugnant 
to  these  facts  u  erroneous. 

Whether  plaintiffs'  rights  in  ihe  premises  were  acquired  by 
prior  location,  grant,  or  prescripti<m  —  if  they  are  adjudged  to 
exist  —  the  law  protects  them  in  the  full  enjoyment  thereof. 

The  Court  next  proceeds  to  further  adjudge  and  decree 
**  that  plaintiffs  have  no  title,  or  ri^t  of  possession,  or  right 
of  working  the  mining  grounds  described,  save  and  except  the 
right  of  way  to  convey  the  said  one  hundred  and  fifty  inches 
of  water  across  a  portion  of  the  mining  ground  of  defendants 
to  claims  of  plaintiffs,  until  the  daims  of  plaintiffs  shall  have 
been  fully  worked  out,  according  to  mining  usages.'' 

In  view  of  the  pleadings  it  is  difficult  to  comprehend  the 
pertinency  or  utility  of  the  last  quoted  portion  of  the  judg- 
ment; no  issue  is  made  or  tendered  by  the  pleadings  as  to 
^e  right  of  plaintiffs  to  work  the  mining  grounds  over 
which  their  ditch  is  located  and  constructed,  and  no  '^min- 
ing ground  of  defendants"  is  specified  or  described  either 
in  the  complaint  or  answer.  Again:  the  ownership  of  the 
ditch  by  plaintiffs  and  their  right  of  way  for  the  same  from 
the  Tom  Jones  Beservoir  over  and  across  the  ground  known 
as  the  Welsh  'Boys'  claims  to  claims  of  plaintiffs  ^  and  cer- 
tain other  mining  daims  at  Cherokee  Flat"  being  estab- 
lished by  the  pleadings,  we  look  in  vain  for  any  issue  made 
or  tendered  by  the  pleadingB  to  justify  or  authorize  a  jndg^ 
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ment  limiting  or  restricting  tliie  right  of  property  in  the 
ditch,  and  the  right  of  way  for  the  same  to  such  time  as 
''the  claims  of  plaintiffs  shall  have  been  worked  out  accord- 
ing to  mining  usages.^' 

This  Court  cannot  presume  that  the  trial  Court  required 
or  permitted  evidence  to  be  introduced  on  the  trial  for  the 
purpose  of  establishing  or  rebutting  allegations  of  the  com- 
plaint not  denied  by  the  answer;  nor  can  it  be  presumed 
diat  any  evidence  was  received  by  the  trial  Court,  except 
Bnch  as  was  pertinent  to  the  issues  made  or  tendered  by  the 
pleadings,  and  evidence  tending  to  rebut  such  legitimate 
evidence. 

The  judgment  under  consideration,  after  having  adjudged 
and  decreed  as  hereinbefore  recited,  proceeds,  upon  the 
basis  of  such  adjudication,  to  modify  an  absolute  and  uncon- 
ditional order  theretofore  granted^  restraining  defendants 
"from  washing  down  or  damaging  in  any  manner  the  ditch 
of  plaintiffs  called  the  Tom  Jones  Ditch,  at  any  point  within 
or  without  the  ground  known  as  Cherokee  Flat,  ♦  ♦  *  as 
the  Welsh  claims,  and  also  from  washing  away  the  ground 
upou  which  said  ditch  is  located,  and  from  washing  or  work- 
ing in  any  manner  that  will  be  injurious  to  said  ditch,''  as 
follows:  ^  It  is  further  adjudged  and  decreed  that  the  injunc- 
ton  heretofore  issued  in  this  cause  be  hereby  [so]  modified 
is  to  p^^rmit  the  defendants  to  mine  the  ground  described  in 
defendants'  answer,  fully  and  freely,  and  as  of  right,  upon 
the  erection  of  a  flume  of  wood  or  metal  pipe  as  shall  be 
sufficient  to  conduct  and  convey  one  hundred  and  fifty  inches 
of  water  across  said  grounds,  for  the  use  and  benefit  of  plain- 
tiffs, ♦  *  ♦  and  that  said  flume  of  wood  or  metal  pipe 
Bhall  be  so  erected  or  constructed  as  to  delay  the  flow  of  the 
water  of  plaintiffs  for  the  least  practicable  or  reasonable 
time;  ♦  ♦  ♦  that  prior  to  the  washing  and  mining  away 
of  said  ditch  of  plaintiffs,  that  defendant  shall  file  in  this 
Court  a  bond  in  the  penal  sum  of  five  hundred  dollars,  pay^ 
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able  to  plaintiffs,  to  be  approved  by  the  County  Clerk,  con- 
ditioned to  pay  all  damagee  which  may  occur  to  plaintiffs 
by  the  failure  of  dafendanta  to  ke^  said  flume  or  metal 
pipe  in  repair,  until  the  claims  of  plaintiffs  shall  be  worked 
out  according  to  the  usage  of  miners,  *  *  *  and  that 
each  party  —  plaintiffs  and  defendants — pay  each  their  own 
costs  in  this  action." 

The  allegations  of  the  complaint  unquestionably  were  en- 
tirely sufficient  to  authorize  an  injunction  to  the  full  extent 
prayed  for,  and  as  tempprarily  granted  by  the  Judge.  These 
allegations,  so  fat  as  they  relate  to  the  rights  of  property  of 
plaintiffs  in  the  ditch  and  reservoir,  with  the  right  of  way 
for  their  ditch,  as  we  have  seen,  were  not  denied  by  the 
answer.  The  subsequent  allegations  as  to  acts  of  defendants 
already  performed  and  designed,  and  threatened  by  them  to 
be  continued,  and  the  consequences  of  such  acts  to  the  prop- 
erty and  rights  of  plaintiffs,  if  continued,  are  simply  denied 
by  the  answer.  The  answer  does  not  set  up  any  substantive 
matter  of  defense,  or  claim  any  legal  or  equitable  right  de- 
rived from  the  customs  or  usages  of  the  mining  district  or 
otherwise,  to  wash  away  or  in  any  manner  interfere  with  the . 
plaintiffs'  ditch.  There  is  nothing  in  the  pleadings  which 
esLiL  serve  as  a  legitimate  foundation  for,  or  authorize  that 
portion  of,  the  judgment  which  is  styled  a  modification  of 
the  injunction  theretofore  issued.  It  ia  but  a  license  to  the 
defendants,  upon  the  condition  precedent  of  their  filing  their 
bond  in  the  penal  sum  of  five  himdred  dollars,  payable  to 
plaintiffs,  to  enter  upon  and  destroy  the  plaintiffs'  property. 

If  the  acts  and  purposes  of  defendants^  with  the  resulting 
consequences  to  plaintiffs'  ditch,  as  alleged  in  the  oomplaint, 
were  established  by  the  evidence  on  the  trial,  most  clearly 
the  Court  should,  by  its  judgment,  have  made  its  prelimi- 
nary injunction  perpetual  On  the  contrary,  if  the  evidence 
failed  to  establish  that  plaintiffs'  rights  of  property  in  their 
ditch  were  jeopardized  by  the  contemplated  operationa  of 
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defendants,  the  injunction  shonld  have  been  dissolved  and 
bill  dismissed. 

In  support  of  the  judgment  modifying  the  previous  injunc- 
tion, it  must  be  presumed  that  the  evidence  fully  established 
the  allegations  of  the  complaint  as  to  the  designs  of  defend- 
ants in  reference  to  plaintiffs'  ditch,  for  the  judgment  author- 
izes the  precise  thing  which  plaintiffs  alleged  defandants 
designed  to  do,  and  which,  by  their  answer,  they-  denied  — : 
upon  condition  that  they  would  give  -their  bond  in  the  sum 
of  five  hundred  dollars,  conditioned  that  they  would  substi- 
tute for  a  limited  period,  for  the  use  of  plaintiffs,  a  flume  of 
wood  or  metal  pipe  in  place  of  plaintiffs'  ditch,  and  pay  sudi 
damages  as  plaintiffs  might  suffer  by  reason  of  defendants' 
failure  to  keep  such  flume  or  metal  pipe  in  repair.  But  thi& 
modification  or  license  to  defendants  to  invade  the  private 
property  and  admitted  vested  rights  of  plaintiffs  without 
their  consent,  is  entirely  beyond  and  outside  of  the  subject 
matter  submitted  to  the  Court  by  the  pleadings,  and  for  this 
reason  alone  the  judgment  should  be  reversed. 

But  even  had  the  defendants,  after  having  admitted  the 
property  rights  of  plaintiffs  in  their  ditch,  as  alleged  in  their 
complaint,  admitted  their  intention  to  wash  away  the  ground 
upon  which  it  was  constructed,  as  alleged  by  plaintiffs,  and 
alleged  in  justification  of  such  purpose  their  design  to  sub- 
BtitQte,  in  place  of  so  much  of  plaintiffs'  ditch  as  they  should 
wash  away,  a  flume  or  metal  pipe  for  conducting  the  water 
for  the  use  of  plaintiffs,  and  that  such  flume  or  pipe  would 
answer  plaintiffs'  purposes  as  well  as  the  ditch,  with  a  prayer 
that  the  Court,  by  its  judgment  and  decree,  authorize  them 
to  consummate  their  designs,  upon  Iheir  filing  a  bond,  pay- 
able io  plaintiffs,  conditioned  to  keep  such  flume  or  metal 
pipe  in  repair  until  plaintiffs'  claim  should  be  worked  out, 
I  know  of  no  principle  of  law  or  power  in  a  Court  of  equity 
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to  justify  or  authorize  such  an  invasion  of  the  property  righta 
of  one  private  party  to  serve  the  wishes,  convenience,  or 
necessities  of  another  private  parly.  Such  a  principle,  if 
once  adopted  by  judicial  tribunals,  upon  grounds  of  necee- 
sity,  in  view  of  the  peculiar  relations  and  character  of  pri- 
vate property  rights  of  miners  on  the  public  domain,  would 
readily  be  invoked  as  applicable  to  other  property  rights, 
and  its  practicable  application  would  result  in  a  system  of 
judicial  condemnation  of  the  property  of  one  citizen  to  answer 
an  assumed  paramount  necessity  or  oonvenienoe  of  another 
citizen. 

It  is  the  duty  of  Courts  to  protect  a  party  in  the  enjoy 
ment  of  his  private  property,  not  to  license  a  trespass  upon 
such  property,  or  to  compel  the  owner  to  exchange  the  same 
for  other  property  to  answer  private  purposes  or  necessities. 

Judgment  reversed,  with  costs,  and  cause  remanded,  with, 
directions  to  the  Court  below  to  render  judgment  enjoining 
defendants  substantially  in  the  terms  of  the  preliminary 
injunction,  with  costs. 


(Mo.  2,208.1 


ZAOHAEIAH  MONTGOMERY,  and  EILEN  MOOTV 
GOMERT,  HIS  Wife,  i;.  ROBERT  O.  STURDIVAKT. 

UmatM  WITHOUT  Wobds  09  Ikiobitancb. —  A  deed*  which  in  Ite  gnuttteis 
pert,  simply  grants,  bargahis,  end  sells  to  the  party  of  the  second  part, 
and  contains  no  words  of  inheritance,  under  our  statnte,  conveys  a  fee 
simple  title ;  hut  the  title  thos  eonveyed  may  be  limited,  in  the  habendum- 
elanse,  to  an  estate  for  life. 

IBBM. —  Such  limitation  in  the  habendum  clause  of  a  deed  Is  not  repugnant 
to  the  granting  clause. 

Babbnduic  CxJLUsa  in  ▲  Dvbd. —  The  office  of  the  haibendum  danse  In  • 
deed  Is  to  limit  and  define  the  estate  which  the  grantee  is  to  hare. In  th^ 
property  granted. 

OOMTBTANCS  OF  LiFB  BSTATV  WITH  Rbmaikobb  TO  Hbibs. —  A  conTeyane«« 
to  busbaad  and  wife,  for  their  Joint  liyes,  and  to  the  sorriTor  durlnx 
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Axtammt  tor  Appellant 

ftt  lite  of  tbe  MorwlfOT,  with  rmalnder  to  the  lame  and  heirs  of  their 
two  bodies,  and  the  heirs  of  such  Issue  foroTer,  rests  a  life  estate  In 
the  grantees,  and  a  fall  estate  In  their  children. 

Appxai.  from  the  District  Court  of  the  Fifteenth  Judicial 
IMfltriety  Oitj  and  County  of  San  Francisco. 

The  court  below  gave  judgment  for  the  plaintiff,  direct- 
ing the  defendant  to  perform  specifically  the  contract  men- 
tioned in  the  opinion.     The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

WUUams  A  TKomUm,  for  Appellant 

At  common  law  the  word  heirs^  or  words  of  a  similar 
import,  are  necessary  to  the  creation  of  a  fee.  (4  Kent,  6.) 
Our  statute  dispenses  with  the  necessity  of  such  terms  to 
ereate  a  fee.  In  applying,  then,  this  statute  to  a  deed  which 
omits  the  term  heirs,  and  aU  other  words  of  inheritance,  it  is 
necessary  to  inquire  whether  or  not  the  intent  to  pass  a  less 
estate  than  a  fee  appears  by  express  terms  in  the  instrument 
itself.  If  such  intent  appears,  the  act  has  no  application  to 
the  deed.  The  statute  does  not  proyide  that  this  express 
intent  must  appear  in  one  part  or  another  of  the  deed.  It 
matters  not  whether  it  appears  in  the  premises  or  the  hahenr 
dum,  BO  that  it  appears  on  the  face  cf  the  deed.  But  it  is 
said  that  the  clause  in  the  Jidbendum  is  repugnant  to  the 
premises.  We  do  not  see  in  what  the  repugnancy  consists. 
The  grant  is  to  Montgomery  and  wife,  without  stating  the 
quantity  of  the  estate.  It  may  be  for  life,  for  a  term  of 
years,  or  in  fee  It  is  the  very  object  of  the  habendum  ^^  to 
determine  the  interest  granted,  or  to  lessen,  enlarge,  explain, 
or  qualify  the  premises.  But  it  cannot  perf (mn  the  office  of 
divesting  the  estate  already  vested  by  the  deed;  for  it  is 
void  if  it  be  repugnant  to  Uie  estate  granted.  It  has  degen- 
erated into  a  mere  useless  form ;  and  the  premises  now  con- 
tain the  specification  of  the  estate  granted,  and  the  deed 
becomes  effectual  without  any  habendum.    If,  however,  the 
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premises  should  be  merely  descriptive,  and  no  estate!  be 
mentioned,  then  the  habendum  becomes  efficient  to  declare 
the  intention ;  and  it  will  rebut  any  implication  arising  from 
the  silence  of  the  premises.*^  (4  Kent,  519,  520;  vide,  also, 
Mitchell  V.  Wilson,  8  Cranch  C.  C«  242 ;  Jackson  y.  Ireland, 
3  Wend.  101.) 

The  language,  "  the  issue  and  heirs  of  their  two  bodies," 
etc,  is  clearly  intended  as  descriptio  personce;  for  the  deed 
provides  that  in  case  of  the  death  of  one  of  them,  the  share 
of  the  one  so  dying  shall  go  to  his  child,  if  he  leaves  any. 
(Wash.  Real.  Prop.  559;  Eecves'  Dom.  E^l.  619.)  The 
word  "  heirs "  may  sometimes  mean  the  same  as  child  or 
children,  which  are  words  of  purchase.  The  word  "  issue,*' 
in  a  deed,  is  always  taken  as  a  word  of  purchase,  and 
when  so  used  is  synonymous  and  coextensive  with  the 
term  descendants*  and  includes  all  persons  who  answer  that 
description.  (4  Kent,  240;  Reeves'  Dom.  Rel.  609  [465] ; 
Cooper  V.  Collis,  4  T.  R»  299.)  This  interpretation  comports 
with  our  statute.  (Laws  of  1855,  Sec.  5,  p.  171.)  In  Norris 
V.  Renaley,  27  CaL  445,  it  is  said :  "  The  first  thing,  there- 
fore, to  be  ascertained  is,  what  the  object  of  the  testator  is ; 
the  next,  whether  it  is  such  as  the  rules  of  law  and,  equity 
admit."  In  Perrin  v.  Blake,  4  Burr.  2,579,  Lord  Mansfikuj 
said,  the  rule  (in  Shelley's  Case  j  is  not  a  general  proposition, 
subject  to  no  control,  where  the  intention  is  on  the  other 
side,  and  where  the  objections  may  be  answered;  and  he 
agreed  with  Justices  Wilmot  and  Aston,  that  the  intention 
is  to  govern,  and  that  Shelley's  Case  does  not  constitute  a 
decisive  uncontrollable  rule.  (1  Preston  on  Estates,  275; 
Tanner  v.  LivingsUnij  12  Wend,  90.)  It  is  a  general  prin- 
ciple that  a  person  not  a  party  can  take  nothing  by  the 
deed;  but  remainders  are  exceptions  to  the  rule.  This  is 
admitted  in  the  case  of  Eldrid^e  v.  See  Yup  Co.,  17  Cal. 
52^  68. 
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8.  F.  &  L.  Beynolds,  for  Respondent. 

The  most  important  part  of  a  deed  is  the  premises.  A 
deed  may  be  good  with  the  premises  alone,  and  without 
my  habendum  clause.  The  premises  in  a  deed  embraces  the 
date,  the  parties,  names  and  description,  the  recitals,  con- 
sideration, the  grant,  and  the  thing  granted  and  conveyed. 
(1  Wood's  Conveyancing,  316;  2  Washb.  Real  Prop.  612, 
Sees.  6,  7;  372,  Sees.  60,  61;  4  Kent,  468,  [519] ;  2  Black- 
stone's  Com.  298.) 

A  deed  is  perfectly  good  without  a  habendum  clause.  A 
grant  cannot  be  included  in  the  habendum.  If  there  is  no 
grant,  nor  thing  granted,  before  the  habendum,  nothing 
passes.  If,  therefore,  anything  is  embraced  in  the  haben- 
dum which  is  not  granted,  it  does  not  pass,  (1  Wood's 
Con.  324;  2  Washb.  374.)  By  the  statute  of  this  State, 
the  word  "  heirs  "  is  not  necessary  to  create  an  inheritance. 

When  an  estate  in  fee  or  of  inheritance  passes  by  the 
premises,  and  the  habendum  clause  is  repugnant  to  the  grant, 
or  by  it  the  estate  is  limited  in  the  premises  or  granting 
part  of  the  deed,  then  the  habendum  must  yield  to  the 
grant,  and  is  void.  (2  Blackstone,  298;  2  Washb.  612,  613, 
642;  1  Wood's  Con.  314.)  The  words  of  the  habendum  are 
mere  words  of  limitation,  as  they  are  called,  in  distinction 
from  the  words  in  the  grant,  which  are  words  of  purchase 
and  conveyance.  (2  Washb.  373.)  It  is  a  principle  well 
settled,  that  a  limitation  of  the  freehold  to  one,  whether  by 
deed  or  will,  followed  by  a  limitation  in  the  same  convey- 
ance to  the  heirs,  or  heirs  of  the  body  of  the  grantee,  will 
vest  the  inheritance  in  the  grantee.  This  is  the  general 
role,  as  settled  in  the  case  known  as  ^^  Shelley's  Case."  It  is 
said  that  the  word  "issue"  is  a  word  of  purchase.  That 
may  be  so  in  certain  or  linuted  cases,  when  the  remainder 
is  to  the  issue  "then  living,"  or  any  other  words  annexed, 
ihowing  the  intent  to  confine  it  to  certain  persons^  as  a  par- 
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licular  designation  of  persons,  and  not  as  descendants  or  to 
an  indefinite  issue,  or  what  is  called  to  an  indefinite  failure 
of  issue,  then  it  may  be  a  word  of  purchase.     Whatever 
difference  of  opinion  and  views  may  have  arisen  in  certain 
cases  subsequent  to  Shelley's  Case,  it  will  be  found  that  that 
difference  arose  rather  from  the  application  to  the  particular 
case  considered,  and  the  facts  of  such  case,  than  upon  tho 
property  of  the  rule,  as  a  rule  of  property.     In  all  those 
cases  the  rule,  and  its  propriety  as  a  rule  of  property  and 
its  application,  were,  with  greater  learning  and  ability,  dis- 
cussed in  the  ca^  of  Perrin  v.  Blake,  4  Burr.  2,579,  than  in 
any  other  case.     See,  also,  Coulson  v.  Covlson,  2  Atk.  246 ; 
2  Strange,  1,123 ;  and  Haynes  v.  Lorde,  2  Wm.  Blackstone, 
698.)    The  rule  in  Shelley's  Case  would  apply  if  the  limita- 
tion is  accompanied  by  a  declaration  to  the  effect  that  the 
heirs  shall  take  as  purchasers,  or  is  made  to  the  heirs  of  the 
first  taker  and  their  heirs,  or  when  the  estate  is  to  A.  for  life, 
and  after  his  death  to  the  heirs  of  his  body,  to  share  as  ten- 
ants   in  common,  or  to  be  equally  divided  between    them. 
(Hargrave's  Law  Tracts,  562-574 ;  Taller  v.  Atwood,  15  Q. 
B.  929;  2  Wash.  272^  Sec.  14;  Kingsland  v.  Bapleye,  3  Ed- 
wards, 1.)    In  the  last  case,  the  words  "lawful  issue"  were 
held  to  have  as  extensive  a  significance  as  heirs  of  the  body. 
In  Tennessee,  in  the  case  of  Polk  v.  Favia,  9  Yerger,  209, 
the  rule,  with  all  its  force,  has  been  declared  as  a  rule  of 
property.    It  was  declared  by  Judge  Reeves  to  be  a  settled 
principle  of  the  common  law,  and  that  whatever  may  have 
been  the  original  poliqr  of  the  rule^  it  was  a  rule  of  property 
not  inconsistent  with  the  genius  of  our  institutions  or  with 
the  liberal  and  commercial  spirit  of  the  age.    It  checked  the 
disposition  to  lock  up  property  and  render  it  inalienable. 
(Dore  V.  FeaJthergtone,  1  Bam.  &  Adol.  944;  Franklin  v. 
Lay,  6  Madd.  258;  Leigh  v.  Norbvry,  13  Ves.  339;  Doc  v. 
Earvey,  4  Barn.  &  Oreis.  610;  Doe  r.  Cooper,  1  East,  229.) 
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By  the  CSourty  Tbicpije^  J. :    * 

On  the  12th  day  of  March,  1864,  Bridget  M.  Evoy,  for  an 
expressed  consideration  oi  one  thousand  dollars,  conveyed 
to  Z.  Montgomery,  and  Ellen,  his  wife  (the  said  Ellen  being 
the  daughter  of  the  grantor),  a  tract  of  land.  The  premises 
of  the  deed  contain  no  words  of  inheritance,  but  simply  grant, 
bargain,  convey,  and  confirm  to  parties  of  the  second  part  a 
q^ecific  tract  of  land*    The  habendum  is  as  follows : 

^  To  have  and  to  hold  all  and  singular  the  above  mentioned 
and  described  premises,  together  with  the  appurtenances, 
unto  the  said  parties  of  the  second  part,  and  to  the  longest 
liver  of  them,  for  and  during  their  natural  lives  and  the 
uatural  life  of  such  longest  liver,  remainder  thereafter  to  the 
issue  and  heins  of  their  two  bodies,  begottan  and  to  be 
batten,  and  the  heirs  of  such  issue  forover,  to  and  for  the 
Qse  and  benefit  of  such  longest  liver  of  thr^ni,  for  and  during 
the  life  of  such  longest  liver,  and  thereafter  to  and  for  the 
use  and  benefit  of  the  said  issue  and  heirs  of  their  two 
bodies,  begotten  and  to  be  begotten,  in  equal  shares,  as  ten- 
ants in  common,  the  issue,  if  any,  of  any  child  of  their  bodies 
who  may  die  before  the  deatii  of  the  longest  liver  of  said 
parties  of  tbe  second  part,  to  take  the  share  and  porfion  of 
such  deceased  child." 

In  November,  1869,  Montgomery  and  wife  made  a  valid 
contract,  by  which  they  agreed  to  sell  to  defendant  a  por- 
tion of  this  land.  In  pursuance  of  this  contract  they  after- 
wards tendered  a  deed  to  the  defendant,  and  demanded  a 
performance  on  his  part,  which  was  refused  on  the  ground 
that  plaintiffs  were  not  the  owners  of  the  land  in  fee  simple, 
the  deed  from  Mrs.  Evoy  conveying  to  them  a  life  estate  only. 
This  action  is  brought  to  compel  defendant  to  perform  the 
contract,  and  is  resisted  on  the  ground  above  stated. 
It  is  first  ooBtended  by  plaintiffs  that  under  our  statute  the 
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granting  part  of  the  deed  conveyed  to  them  an  estate  in  fee 
simple,  and  that  the  limitation  in  the  habendum  is  repugnant 
to  the  grant,  and  therefore,  void.  The  section  of  the  statute 
referred  to  is  as  follows: 

"  Section  2.  The  term  heirs,  or  other  words  of  inheritance, 
shall  not  he  necessary  to  create  or  convey  an  estate  in  fee 
simple;  and  every  conveyance  of  any  real  estate  hereafter 
executed  shall  pass  all  the  estate  of  the  grantor,  unless  the 
intent  to  pass  a  less  estate  shall  appear  hy  express  terms  or 
be  necessarily  implied  in  the  terms  of  the  grant'* 

If  the  habendum  were  entirely  omitted,  the  deed  in  ques* 
tion  would  undoubtedly  have  conveyed  an  estate  in  fee  sim- 
ple; and  it  is,  therefore,  oontended  that  the  language  of  the 
habendum,  which  attempts  to  limit  the  estate  granted  to  a 
life  estate,  is  repugnant.  Independently  of  the  statute,  the 
common  law  rule  was  that  a  deed  like  this,  without  the 
habendum,  would  convey  a  life  estate  only.  The  estate, 
though  different,  was  just  as  definite  as  that  under  the  rule 
of  the  statute.  If  the  argument  of  counselwere  correct,  the 
result  would  have  been  that  the  grant  could  not  have  been 
enlarged  by  the  habendum.  Yet  we  all  know  that  where  the 
formal  parts  of  a  deed  are  all  used  this  was  the  customary 
mode  of  oonveying,  and  is  still  often  foUov/ed. 

The  rule  of  common  law  was  only  intended  to  apply  to 
conveyances  in  which  the  extent  of  ownership  of  the  grantee 
in  the  thing  granted  was  not  defined  in  the  conveyance 
The  statute  rule  was  merely  intended  to  take  the  plaoe  of 
the  common  law  rule.  Neither  was  intended  to  override  the 
expressed  intention  of  the  parties.  The  office  of  the  haben- 
dum is  to  limit  and  define  the  estate  which  the  grantee  is  to 
have  in  the  property  granted.  It  is  not  an  essential  part  of 
a  deed,  but  has  generally  been  used,  and  in  some  States  the 
form  adopted  in  this  case  is  in  general  use.  No  estate  is 
limited  in  the  granting  part  of  the  deed^  but  this  is  done  in 
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the  habendiun.  The  Legislature  did  not  intend  to  prohibit 
this  form  of  conveyance,  but  merely  to  supply  a  rule  of  con- 
itmction  when  the  parties  failed  to  define  the  estate  con- 
veyed. The  word  grant,  in  the  last  part  of  the  section  of 
tiie  statute,  has  precisely  the  same  meaning  as  the  word 
conveyance  in  the  preceding  clause. 

Giving  full  effect  to  the  language  of  the  habendum  clause 
in  this  deed,  it  is  a  conveyance  to  the  grantees  for  their  joint 
Kves,  and  to  the  survivor  during  the  He  of  the  survivor, 
with  the  remainder  to  the  issue  aud  heirs  of  their  two  bodies 
and  the  heirs  of  such  issue  forever. 

It  is  contended  by  the  defendant^  and  I  thixik  oorreotly^ 
that  this  language  dearly  indicates  an  intention  of  limiting 
the  interest  of  the  grantees  named  in  the .  deed  to  a  life 
estate,  and  that  the  issue  or  children  of  the  grantees  named 
take  by  purchase  and  not  by  limitation ;  and  this  is  rendered 
more  evident  from  the  fact  that  the  deed  goes  further  and 
uses  apt  words  to  vest  an  estate  in  fee  simple  in  such  issue, 
BB  though  they  had  been  the  first  takers.  It  is  to  them  and 
their  heirs,  and  in  a  subsequent  clause  provision  is  made 
that  they  shall  take  as  tenants  in  common^  and  that  in  case 
of  the  death  of  one  of  them,  during  the  life  of  the  longer 
liver  of  the  grantees  named  in  the  deed,  the  issue  of  such 
deceased  child,  if  any,  shall  take  the  share  of  such  deceased 
child.  The  conveyance  is  to  the  grantees  and  to  the  heirs 
and  issues  of  their  bodies.  Had  it  stopped  there,  undoubt- 
edly, by  familiar  rules  of  construction,  it  would  have  vested 
in  Montgomery  and  wife  an  estate  in  fee  tail  general  The 
word  issue,  connected  as  it  is  with  the  word  heirs,  would  not . 
indicate  a  specific  designation  of  certain  individuals,  but  the 
phrase,  heirs  of  their  bodies,  would  clearly  be  a  nomen  col- 
lectivum,  indicating  a  class  of  heirs  who  would  take  in  perpet- 
ual succession*     It  would  include  all  the  posterity  of  the 
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grantees.  But  the  conveyance  vests  a  new  inheritance  in  the 
heirs  of  their  bodies.  They  take  an  estate  of  inheritance  gon- 
erally.  The  remainder  is  to  the  heirs  of  the  bodies  of  the 
grantees.  When  once  vested  in  them,  however,  it  is  inheritable 
generally,  and  may  go  to  those  who  are  not  descended  from 
the  first  grantees.  As  a  new  descent  commences  from  the  issue 
of  the  first  grantees,  it  is  necessary  that  the  estate  shall  vest 
in  them,  as  the  root  of  this  new  inheritance.  (2  Wash,  on 
Keal  Prop.  273 ;  4  Kent  Com.  221,  and  cases  there  cited.) 

This  language  clearly  indicates  an  intention  on  the  part  of 
the  grantor  to  limit  a  life  estate  in  Montgomery  and  wife, 
and  to  vest  a  full  estate  in  tiieir  children.  Otherwise,  by  the 
terms  of  the  oonveyanoe,  it  would  be  an  estate  tail  in  the 
first  grantees,  and  an  estate  in  fee  simple  in  their  heirs. 
This,  of  course,  could  not  be. 

Judgment  reversed,  and  cause  remanded  for  further  pn^ 
oeedingB  in  accordance  with  this  opinion. 


[No.  l^SM.] 

JOHN  MoOULLOUGH  v.  J.  B.  CLAKK. 

WmnwiCAmoK  of  Airawnu— «If  the  plaintiff  goes  to  trial  on  the  Boriti, 
witfaoat  dbjeetlon  to  the  yerifleatlon  of  an  answer,  he  will  not  be  allowed 
to  raiae  the  point  in  the  appellate  Court  that  it  was  not  properly  ▼erilled. 

FB0cm>ixi08  BuppLEKBiiTABT  TO  BxBCUTiON. —  ProcoedinsB  aapplement* 
ary  to  exeeatlon,.b7  whidi  a  judgment  debtor  ia  required  to  appear  1»> 
fOre  a  Ooart  or  referee  to  aaawer  eoneemlnc  hia  property,  are  but  a 
aabatitnte  for  a  creditor's  bill  at  common  law,  and  are  purely  Judicial; 
and  each  party  may  call  and  examine  witnesses. 

Oh>eb  on  PBOCUDnros  BvmMumHTAMt  to  Exbcutiok  av  Bmoffbl. — 
If  a  Judgment  debtor  is  examined  concerning  hia  property  before  a  Court 
or  referee,  on  proceedings  supplementary  to- execution,  the  order  made  by 
the  tribunal  before  which  the  examination  takes  place,  oonceming  the 
subject  matter,  is  binding,  and  estops  the  parties  from  again  litigating 
the  same  matter  in  another  form  of  action. 

IDBU  —  Such  Bstoppbl  Pbotbcts  tbm  Shsbipt. —  If  a  Court  or  reCOree,  im 
pcocesdingi  supplemsntaty  to  tsacntioa,  orders  proparty  oC  tlM  judgment 
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debtor  to  be  delivered  up  to  the  Sheriff  to  he  eold  on  the  exeentlon,  the 
Judgment  creditor  Is  estopped  by  the  order  from  maintaining  an  action 
against  the  Sheriff  for  selling  the  property. 

tmn^AiTEAL  xtox  SUCH  Obosb. —  If  s  party,  in  proceedings  supple- 
mentary to  execution,  is  dissatisfied  with  an  or^er  made  hy  the  Court 
or  referee,  his  only  remedy  is  by  appeal. 

AmAL. —  An  appeal  may  be  taken  from  an  order  made  by  a  Coort  or  referee 
on  proceedings  supplementary  to  execution. 

8PBCX7XCATZON  OF  BsBOB  IN  STATncBNT. —  When  a  motion  Is  made  for  a 
new  trial  on  the  ground  that  the  evidence  Is  Insufficient  to  justify  the 
verdlctt  a  apeeiflcatlon  of  such  Insufficiency  of  the  evidence  in  good  If 
It  direct  tbe  attention  of  the  adverse  party  to  the  particular  point  on 
which  It  Is  claimed  the  evidence  la  Insufficient 

Apfbai.  from  the  District  Ckmrt  of  the  Tenth  Judicial  Dis- 
trict,  Sutter  County. 

March  20thy  1868,  Alfred  Briggs  recovered  a  judgment 
m  the  District  Court  of  the  Sixth  District,  Sacramento 
Conntj,  for  three  thousand  six  hundred  and  twenty-eight 
dollars  and  twelve  cents.  On  the  15th  of  May,  1868,  the 
Judge  of  said  Court  made  an  order  for  said  McCuUough 
and  Enobland  to  appear  before  a  referee  to  answer  concern- 
ing their  property.  The  Sheriff,  the  defendant  here,  adver^ 
tised  the  policy  for  sale,  and  this  action  was  commenced  to 
obtain  judgment  for  a  return  of  the  poli(r^,  or,  if  return 
«»)uld  not  be  had,  for  its  value.  The  defendant,  in  his 
answer,  set  up  the  proceedings  supplementary  to  execution 
as  a  bar  to  ^e  action,  and  on  the  trial  they  were  intro- 
duced as  testimony.  The  Court  below  gave  judgment  for 
Ihe  plaintiff.  The  defendant  moved  for  a  new  trial,  and  in 
his  statement  inserted  all  the  said  proceedings.  His  specifi- 
fation  of  grounds  on  which  he  would  rely  for  a  new  trial,  so 
far  as  the  insufficiency  of  the  evidence  was  concerned,  was 
ttfoUows: 

Because  the  evidence  of  plaintiff  and  defendant  showed 
that  there  had  been  no  wrongful  seizure  or  detention  of  the 
poUqF  by  defendant;  that  the  policy  in  question  had  been 
delivered  l^  plaintiff  to  the  defendant  pursuant  to  a  judg- 
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ment  of  the  Sixth  Judicial  District  Court,  which  judgment 
was  afterwards  affirmed  by  the  SuprsEne  Court  Because 
the  documentary  evidence  in  this  case  established  defend- 
ant's plea  in  bar,  and  showed  that,  first,  the  referee,  second, 
the  District  Court  of  the  Sixth  Judicial  District,  and,  third, 
the  Supreme  Court,  had  each  determined  the  policy  in 
question  not  to  be  exempt  from  execution  under  thp  law  of 
March  28th,  1868,  entitled  ''An  Act  to  exempt  certain  prop- 
erty named  therein  from  execution,*'  or  any  other  law. 

The  Court  below  denied  a  new  trial,  and  the  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court^  and 
in  36  CaL,  referred  to  in  the  opinion. 


Oeorge  CaSwalad&r  and  J.  0.  Eastinan,  for  Appellant 

Defendant's  plea  in  bar  was  fiilly  sustained  by  the  evi- 
dence, and  should  have  been  allowed.  (Ex  Parte  McCuI- 
lough,  35  Cal.  9Y;  McCullough  v.  Briggs,  36  CaL  642.) 
This  last  case  was  a  judgment  upon  the  merits,  and  a  final 
determination  that  the  policy  was  not  exempt  from  execu- 
tion. The  judgment  of  the  Court  below  entirely  ignores  that 
section  of  our  Practice  Act  providing  for  proceedings  "  sup- 
plementary to  execution*^  According  to  its  theory,  our 
proceedings  before  the  referee,  District  Court,  and  this  tri- 
bunal were  judicial  farces.  Besides  Ex  Parte  McCullough 
and  Briggs  v.  McCullough,  there  was  for  the  information  of 
the  Court  below  the  case  of  Adams  v.  EacJcett,  7  Cal.  201, 
declaring: 

"  In  reference  to  the  chapter  prescribing  the  mode  of  pro- 
ceedings supplementary  to  execution,  it  seems  clear  that 
those  proceedings  were  intended  as  a  substitute  for  what 
was  called  a  creditor's  biD.  This  is  so  stated  by  the  Prac- 
'tice  Commissioners,  in  their  original  note  to  this  chapter  ic 
the  New  York  Code.    The  design  waa,  in  the  language  of 
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those  Commissioners,  to  furnish  a  cheap  and  easier  method. 
The  different  sections  of  the  ktatute,  T^hen  taken  tbgether, 
fonn  a  connected  and  harmonious  whole,  and  when  fairly 
and  literally  carried  out,  afford  a  cheaper  aiid  ea^er  method 
than  the  former  one  by  creditor's  bill.  *  ♦  ♦  It  would 
eeem  dear  that  so  soon  as  'liie  proceedings  supplementaxy 
to  execution  were  instituted  before  the  District  Courts  that 
Court  obtained  jurisdiction  over  the  case,  and  had  authority 
to  proceed  and  apply  the  property  of  the  judgment  debtors 
to  the  satisfaction  of  the  judgmenits  of  the  present  defend- 
•nts.'* 

Borland  ▼.  Thornton,  13  Oal.  440,  gives  the  same  effect  t6 
the  order  of  a  referee  as  if  made  by  a  Court;  and  Ex  Parte 
Bowe,  7  Cal.  175,  and  Wcare  ▼.  Rohimson,  9  Cal.  Ill,  estab- 
lishes the  right  to  a  civil  appeal  from  a  contempt  order.  Both 
the  orders  were  after  final  judgment,  and  the  last  aflSrmed 
the  former  —  in  fact,  embodied  it.  Both  were  appealed  from 
and  affirmed  on  the  merits  of  the  controversy. 

S.  J.  Stabler  and  Ffl»  Clief  d  McCann,  for  Respondent 

The  allied  former  adjudications  are  not  such  as  to  estop 
the  plaintiff  from  showing,  in  this  action,  that  his  i)olicy  of 
insurance  was  exempt  from  execution,  for  the  following 
reasons: 

The  proceeding,  supplementary  to  execution,  had  before 
the  referee,  was  not  an  action  or  proceeding  in  which  the 
orders  or  decisions  may  be  regarded  as  res  adjudicata,  (Boggs 
V.  Clark,  37  CaL  287;  Simpson  v.  Eart,  14  Johns.  73 ;  Van 
Rensselaer  v.  Sheriff  of  Albany,  1  Cow.  612.)  The  ques- 
tion as  to  which  plaintiff  is  alleged  td  be  concluded  arose 
and  was  decided,  if  at  all,  collaterally  to  the  main  issues  in 
the  former  proceedings,  and,  therefore,  the  decision  of  it  is 
not  conclusive.  (Harilow  v.  Fidton,  20  Oal.  450 ;  Caperton 
y.  Schmidt,  26  CaL  450 ;  Garwood  v.  QarHimd,  29  CaL  521 ; 
4  CcnuL  27&;  15  CaL  145, 182.) 
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By  the  Court,  Cbookbtt,  J. : 

If  the  anawer  of  the  defendant  was  not  properly  verified, 
the  plaintiff  should  have  mo^ed  in  the  Court  below,  either 
to  strike  out  the  answer,  or  for  judgment  as  for  want  of  an 
answer.     But  after  going  to  trial  on  the  merits,  without 
objection  to  the  verification,  he  will  not  be  allowed  to  raise 
the  point,  for  the  first  time,  in  this  Court    He  must  be  held 
to  have  waived  all  objection  U>  the  yerification  by  his  failure 
to  except  to  it  at  the  proper  time.     The  principal  question 
in  the  case  is  whether  or  not  the  adjudication  of  the  District 
Court  in  the  proceeding  supplementary  to  execution,  and  of 
this  Court  on  appeal  from  the  ord^  of  the  District  Court, 
are  res  adjudicata  in  such  form  as  to  estop  the  plaintiff  from 
maintaining  this  action.     Under  our  code,  proceedings  eup- 
pl/ementary  to  execution,  by  which  a  judgment  debtor  is  re- 
quired to  appear  before  the  Court  or  a  referee  to  answer 
concerning  his  property,  are  but  a  substitute  for  a  creditor's 
bill  at  common  law.    It  is  only  a  summary  method  of  purg- 
ing the  debtor's  conscience  and  compelling  the  disclosure  of 
any  properly  he  may  have  which  is  subject  to  the  execution. 
The  proceeding  was  intended  to  be  summary  and  effectual, 
and  affords  the  widest  scope  for  inquiry  concerning  the  prop- 
erty and  business  itffairs  of  the  judgment  debtor.    It  is  true 
there  are  no  formal  issues  framed ;  for  in  the  very  nature  of 
the  proceeding  it  would  generally  be  impossible  to  frame 
specific  issues  in  advance  of  the  examination  of  the  judg* 
ment  debtor.    The  very  object  of  the  proceeding  is  to  com- 
pel him  to  give  information  concerning  his  property;  and 
until  the  disclosure  is  made  there  is  nothing  upon  which  an 
issue   could  be   framed.     Nevertheless,   witnesses   may  be 
called  and  examined  on  either  side;  and  after  hearing  the 
case  the  Court  or  referee  is  to  decide  what  property,  if  any, 
the  judgment  debtor  has  which  is  subject  to  be  applied  to 
the  satisfaction  of  the  judgment,  and  to  direct  its  ajpplication 
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accordingly.  The  proceeding  is  purely  judicial,  involving 
an  examination  into  the  facts  upon  sworn  testimotiy,  and  the 
decision  of  questions  of  law  arising  on  the  facts  proved.  The 
judgment  creditor  and  debtor  are  parties  to  the  proceeding, 
and  each  is  at  liberty  to  call  and  examine  witnesses  in  respect 
to  any  ecmtested  fact  which  may  be  brought  in  issue  in  the 
course  of  the  proceeding.  If  the  parties  to  sUch*  a  proceed- 
ing^ as  between  themselves  and  privies,  are  ^ot  estopped 
from  again  litigating  the  same  matters  in  enotiher  form  of 
action,  the  whole  proceeding  would  be  but  a  ji^ioiidl  farce, 
accomplishii^  no  usefnl  end.  But  it  is  too  plain'  for  argu- 
ment that,  after  the  Court  or  referee  has  finally  decided  that 
a  specific  parcel  of  property  should  be  applied  to  the  satis* 
faction  of  the  judgment,  Ae  only  remedy  whidh  the  law 
affords  to  the  judgment  debtor  is  an  appeal  to  this  Court 
from  the  order  of  the  District  Court.  ' 

If  he  claims  that  the  property  was  exempt  from  execution, 
and  that  the  Court  erred  in  ordering  it  to  be  appliled  to  the 
satisfaction  of  the  judgment,  he  has  a  plain  and  adequate 
remedy  by  appeal  to  tiis  Court;  but  cannot  again  litigate 
the  same  matters  in  an  independent  action,  as  the  plaintiff 
has  attempted  to  do  in  this  case.  Before  the  referee  and  the 
District  Court  he  distinctly  made  the  point  that  the  policy  of 
insurance  was  exempt  from  execution  and  was  not  liable  to 
be  applied  toward  the  satisfaction  of  the  judgment  The 
referee  decided  against  him  and  ordered  him  jx>  deliver  the 
policy  to  the  Sheriff,  who  then  had  the  execution,  in  order 
tbat  he  might  apply  the  policy  toward  satisfying  the  judg- 
ment Befusing  to  obey  the  order,  the  Court  ordered  him 
to  comply  with  it,  on  pain  of  being  comitidtted  for  a  con- 
tempt Still  refusing,  and  after  being  oommitted  to  prison, 
he  sued  out  a  writ  of  habeas  corpus,  on  the  ground  that  the 
poli<7  was  exempt  from  execntion  and  that  he  was  iHegally 
committed  for  refusing  to  deliver  it  On  the  hcarinir  the 
Writ  was  dismisBed^  and  tbereup<»^  tiiiS' plaintiff  driivei^ed  the 
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policy  to  the  Sheriff  a(s  he  had  been  ordered  to  do,  but  prose- 
cuted an  appeal  to  this  Court  from  the  order  of  the  District 
Court.  On  the  hearing  of  the  appeal,  the  plaintiff  insisted 
in  this  Court  that  the  policy  was  ^empt  from  execution; 
but  on  the  facta,  aa  presented  on  the  appeal,  yv^  held  other- 
wise, and  that  the  referee  and  the  District  Court  properly 
ordered  it  to  be  applied  towards  the  satisfaction  of  the  judg- 
ment. '  (86  CaL  642.)  After  an  adjudication  by  the  referee, 
the  District  Court  and  this  Court  upon  the  precise  point,  that 
this  particular  policy  was  not  exempt  from  execution  and 
ought  to  be  applied  towards  the  satisfaction  of  Briggs'  judg- 
ment, it  it  qmte  evident,  that  as  between  Briggs  and  himself, 
the  plaintiff  is  estopped  from  again  litigating  the  same  ques- 
tion. And  as  between  them  the  estoppel  was  mutual.  If 
the  Court  had  decided  in  that  proceeding  that  the  policy  was 
exempt  from  execution,  Briggs  would  have  been ,  coucluded 
by  the  judgment,  in  like  manner,  and  for  the  same  reason, 
that  the  plaintiff  is  now  ocHicluded  by  it  'Not  can  the  plain- 
tiff assert  any  rights  as  against  the  Sheriff,  the  defendant 
in  this  action,  to  whom  he  delivered  the  policy,  other  than 
those  he  could  have  asserted  against  Briggs.  The  plaintiff 
being  estopped  to  deny  that  the  policy  was  properly  ordered 
to  be  applied  towards  the  satisfaction  of  the  judgment,  and 
the  Sheriff  having  received  it  and  now  holding  it,  in  obedience 
to  that  order,  which  has  been  affirmed  by  this  Court,  it  is 
clear  that  the  Sheriff,  in  seeking  to  apply  the  poli^^  toward 
the  payment  of  the  judgment,  is  only  performing  a  duty  en- 
joined  upon  him  by  law,  and,  therefore,  cannot  be  treated  as  a 
wrongdoer. 

I  think  tibe  defendant's  specifications  in  his  statement  of 
the  particulars  wherein  the  evidence  was  .insufficient  to 
justify  the  judgment  or  decision  of  the  Court,  were  suf- 
ficiently specific.  The  only  object  of  the  specification 
required  by  thie  statute  is,  clearly,  to  direct  the  attention  of 
the  adveitte  party  to  thi  particular  pomt  on  which  the  evi- 
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dence  is  laimed  to  be  insufficient ;  and  the  specifications  in 
this  case  were  sufficient  for  that  purpose. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


[No.  2,114.] 

MORRIS  LOCKE  and  WILLIAM  M.  MOKTAGTJE  r. 
THE  PORTER  GOLD  AKD  SILVER  MINING 
COMPANY,  N.  D.  RIDEOUT,  WILLIAM  Sl^nTH. 
G.  W.  PRESCOTT,  C.  W.  SCHEIDEL,  inb  GEORGE 
C.  PERKINS. 

iKUR  OV  A   PBB802r   KOT  A  PASTT  AS   BTIDBNCB. —  If   A.   OXOCVtM   A   moit- 

ftfe  to  B^  to  secure  lome  of  A.*s  crMltors,  and  B.  leckt  to  enforce  the 
mortgage,  and  a  contest  arlaee  between  him  and  other  creditors  of  A., 
who  claim  that  the  mortgage  Is  fraodnlent,  B.  may,  for  the  purpose  of 
showing  that  one  of  the  persons,  for  whose  benefit  the  mortgage  was 
giTen,  pnld  money  to  a  third  person  for  A.'s  benefit.  Introduce  in  evi- 
dence the  receipt  from  snch  third  person  to  the  one  paying  the  money. 
The  fact  that  A.  owed  the  person  to  whom  the  money  was  paid  must, 
howeTsr,  he  shown  I7  other  erldence. 

Appsax.  from  the  District  Court  of  the  Second  Judicial 
District,  Butte  County. 

The  Court  below  gave  judgment  in  favor  of  the  attaching 
ereditors,  and  the  plaintifFs  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Oeorge  Rowe  and  P.  L.  Hatch,  for  Appellanta^ 

CharU§  E.  Filkins,  for  Respondenta. 

By  the  Court,  Wai^lacx,  J. : 

The  controversy  is  between  the  creditors  of  the  company; 

and  the  principal  question  made  is  as  to  the  validity  of  a 

note  for  thirteen  thousand  dollarsy  given  by  tlie  eompany  to 
Tot.,  xuw— so 
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Locke  &  Montague,  with  a  mortgage  upon-  the  company's 
property  to  secure  its  payment,  and  which  they  seek  to 
foreclose  in  this  action.  The  other  creditors,  who  levied 
attachments  upon  the  mortgaged  property  suheequently  to 
the  recordation  of  the  mortgage,  allege,  and  gave  evidence 
tending  to  show,  that  the  thirteen  thousand  dollar  debt  was 
fictitious. 

Locke  &  Montague  do  not  claim  that  the  company  was. 
indebted  to  them  in  that  sum ;  but  it  is  claimed  that  the  note 
and  mortgage  were  executed  to  them  to  secure  sundry  credi- 
tors of  the  company  in  the  payment  of  divers  sums^  alleged  to 
be  severally  owing  to  them;  and,  among  others,  the  dauh  of 
one  J.  W.  Moore  (deceased  since  the  making  of  the  mort- 
gage) for  three  thousand  dollars. 

To  show  that  the  claim  of  Moore  was  actual  and  bona  fide, 
Locke  &  Montague  offered  the  genuine  receipt  of  Prescott  & 
Scheidel,  foimdrymen  of  MarysviUe,  acknowledging  the  pay- 
ment to  them  by  Mdore  of  the  sum  of  five  hundred  dolliu^ 
for  certain  machinery,  furnished  and  paid  for  by  Moore  for 
the  benefit  of  the  company,  and  used  in  the  construction  of 
the  company's  milL  The  receipt  was  objected  to  as  ^'ir- 
relevant, and  not  the  best  evidence  the  nature  of  the  easei 
would  admit  of."  The  Court  sustained  the  objection,  and  the 
plaintiffs  excepted. 

In  Prather  v.  Johnson,  8  Harris  &  Johns.  490,  the  Court 
of  Appeals  of  Maryland  say:  '^  If  A.,  as  surety  for  B.,  pays 
a  debt  due  to  C,  on  the  proof  of  the  payment,  A.  oould 
recover  of  B.  He  eould  recover  on'  C.'s  saying  A.  had 
paid ;  and,  of  course,  if  C.  wrote  that  A.  had  paid,  surely  it 
is  evidence  whether  the  writing  was  in  a  book  or  letter.^' 
This  decision  of  the  Court  of  Appeals  was  lately  cited  and 
approved  by  the  Supreme  Court  of  the  United  States.  (8 
WaHace  R  149.) 

In  HoBaday  r.  Littlepage,  8  Munf.,  806,  the  Supreme 
Court  of  Appeals  of  Virgmia  held  that  in  an  aetaon  of  aar 
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Bnmpeit^  in  which  the  plaintiff  sought  to  recover  for  passage 
money  paid  by  him  for  the  testator  of  the  defendant^  upon 
the  Toyage  of  the  testator  to  Europe,  the  statements  of  the 
Captain  of  the  ahip,  made  to  a  third  party,  in  which  he 
admitted  that  the  plaintiff  had  advanced  the  passage  money 
for  the  testator,  was  admissable.  The  District  Court  had 
admitted  the  evidence,  on  the  ground  that  the  Captain  was 
dead;  but  the  Court  of  Appeals  said  '^the  acknowledgment '' 
(of  the  Captain  of  the  ship)  ^^  having  been  made  at  or  about 
the  time  of  the  said  testator's  i^ailing  for  Europe;  and  being 
the  admissions  of  those  who  were  competent  to  charge 
themselves  with  the  receipt  of  the  passage  money,  by  an 
ordinary  receipt  or  acquittance,  the  Court  is  of  opinion 
that  the  said  testimony,  on  these  grounds,  and  not  on  that 
assigned  by  the  Court  below,  was  properly  received  by  that 
Court'*  (See  also,  Sherman  v.  Crosby,  11  JchnB,  70.) 
We  think  the  receipt  was  prima  facie  evidence  that  Moore 
did  make  the  payment  in  question — of  course  the  fact  of 
the  indebtedness  of  the  company  to  Prescott  &  Scheidel  mtist 
be  shown  by  other  evidence  than  the  receipt. 

As,  for  this  error,  the  case  must  go  back  for  a  new  trial; 
it  will  be  unnecessary  to  express  an  opinion  upon  the  ques* 
tions  of  practice  presented,  since  upon  the  new  trial  they 
viU  not  probably  arise. 

Judgment  reversed,  and  eause  remanded  for  a  new  trial 
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[No.  2319.] 

HAERIET  AITOERSON,  ARTHUR  B.  ROSS.  Executor 
OF  D.  L.  ROSS,  Deceased,  JOHN  D.  HOLLINGS- 
WORTH,  AND  HEZEKIAH  S.  HOLLINGSWORTH, 
JOSEPH  B.  HOLLINGSWORTH,  SARAH  E.  DUN- 
CAN,  Am>  WILLIAM  T.  HOLLINGSWORTH,  Mi- 
KoiEs,  BT  THEiB  GuAEDiAN  od  lUem^  J.  D.  HOLLINGS- 
WORTH i;.  JOHN  FISK,  S.  0.  HASTINGS,  WM.  J. 
DOBBINS,  MASON  WILSON,  WM.  R  DAVIS,  Ai>- 

MINISTEATOB  OF  WlUS.  DaVIS,  DECEASED,  E.  F,  GIL- 
LESPIE, P.  ABRAHAMSON,  W.  J.  GLENN,  BAS- 
COM  JEWETT,  MARION  JANES,  JACOB  BLUM, 
M.  BLUM,  JOHN  BLUM,  and  E.  LONG. 

lOBiSDicnov  or  Pbobatb  Goost— Baoov^aTAirCB  bt  BXBcnros  or  Land 
HiLO  AS  Sbcobitt.-—  A  Probate  Conrt  has  no  authority,  on  the  petition 
of  an  ezecator,  to  order  him,  on  the  receipt  of  money  loaned,  to  re- 
convey  real  estate,  conveyed  to  his  testator  by  deed  ahaolote  on  its 
face,  but  intended  only  as  security  for  the  repayment  of  nc 


Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Solano  County. 

This  was  an  action  of  ejectment,  to  recover  possession  o*f 
a  portion  of  the  Rancho  Los  Putos,  in  Solano  County.  There 
was  a  former  appeal  in  the  same  case,  which  will  be  found 
reported  in  36  Cal.  625.  It  appears  that  the  original  title 
\vas  a  Mexican  grant  to  Manuel  Cabeza  de  Vaca  and  Juan 
Felipe  Pena,  afterwards  confirmed  and  patented  by  the 
United  States  Government. 

The  plaintiffs  claimed  title  under  a  deed  executed  in  1848 
by  Vaca  to  Jacob  D.  Hoppe  and  Zimri  HoUingsworth.  This 
deed  was  not  recorded  until  December  31st,  1851;  previous 
to  which,  in  1850,  Vaca  executed  another  deed  of  the  same 
land,  recorded  August  22d,  1850,  to  William  McDaniel,  who 
had  also  become  the  purchaser  from  Pena.  In  1854  McDan- 
iel executed  a  deed,  absolute  on  its  face,  to  J.  Caleb  Smith, 
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•nd  George  T.  Marye,  of  the  land  purchased  bj  him  of  Vaca. 
Afterwards  J.  Caleb  Smith  died,  and  Austin  K  Smith  wa^ 
appdnted,  by  the  Probate  Court  of  the  City  and  County  of 
San  fVanciaea,  the  executor  of  his  laat  wiH  and  testament 

In  1858,  Austin  E.  Smith,  as  such  executor,  presented  a 
pedtion  to  the  Ptobate  Court  of  San  Francisco,  setting  forth; 
that  on  or  before  August  10th,  1854,  McDaniel  entered  into 
a  contract  mth  the  said  J.  Caleb  Smith  and  George  T.  Marye, 
whereby  said  Smith  and  Marye  agreed  to  advance^  and  did 
advanee  to  MoDaniel,  at  a  monthly  interest  of  two  per  cent, 
the  sum  of  five  thousand  dollars;  that  for  the  purpose  of 
securing  the  payment  of  the  said  sum  and  interest,  McDaniel 
conveyed  to  Smith  and  Marye,  by  deed  abaolute,  the  prop- 
erty mentioned;  that  there  was  then  due  and  owing,  on  th6 
iom  so  advanced,  the  amount  of  eight  thousand  eight  hun* 
died  and  fifty-three  dollars,  whidi  said  McDaniel  was  ready 
and  willing  to  pay  upon  the  proper  reconveyance  being  made 
to  him  of  the  property;  that  Maiye  had  sold  and  transferred 
all  his  interest  in  the  property  to  SL  Clay  Smith,  who  was 
ready  to  make  a  reconveyance  to  McDaniel  upon  the  receipt 
of  his  portion  of  said  money ;  that  the  only  obstacle  in  the 
way  of  a  full  and  final  settlement  of  the  matter  was  the 
inability  of  the  petitioner  to  execute  the  necessary  deed  as 
.  the  ezecutOT  of  said  J.  Caleb  Smith,  deceased,  without  the 
order  of  the  Court;  and  praying  to  be  allowed,  upon  receiv- 
ing the  portion  of  the  money  due  the  estate,  to  make,  exe- 
cute, and  deliver  the  necessary  conveyance  of  the  property 
to  McDaniel.  In  response  to  this  petition,  proceedings, 
analogous  to  those  usual  upon  a  petition  for  the  sale  of  real 
estate,  took  place  in  the  Probate  Court;  and  on  May  lOtfa^ 
1855,  an  order  and  decree  was  entered,  directing  the  execu- 
tor, by  deed  of  release  and  quitclaim,  to  reconvey  the 
property  to  McDaniel  upon  the  payment  of  the  amount 
found  due  the  estate;  and  a  deed  in  acoordanoe  with  that 
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order  was  soon  after  made,  executed,  and  delivered  bj  the 
said  executor. 

Upon  the  trial  of  the  cause  from  which  this  appeal  is 
prosecuted,  after  the  plaintiffs  had  introduced  their  proofs, 
the  defendants  offered  the  record  of  the  Probate  Court  of 
the  City  and  County  of  San  Francisco,  in  the  above  men- 
tioned matter,  for  the  purpose  of  showing  a  reconvejance  to 
McDaniel,  under  whom  they  claimed,  of  the  interest  pre- 
viously conveyed  by  him  to  J.  Caleb  Smith,  deceased.  The 
plaintiffs  objected  to  the  admission  of  the  record  and  evi* 
dence,  upon  the  grounds  that  the  same  were  irrelevant  and 
incompetent  to  show  any  transfer  of  title,  for  the  reason  that 
the  Probate  Court  had  no  jurisdiction  to  receive  the  peti- 
tion of  Austin  R  Smith,  or  to  act  upon  the  same  or  tlie 
subject  matter  thereof,  or  adjudicate  the  same^  or  to  enter 
the  order  and  decree  prayed  for  and  entered,  and  that  no 
authority  was  shown  in  Austin  E.  Smith  to  execute  the  deed 
80  as  to  make  it  operative  as  a  oonveyanoe  of  the  legal  title 
to  McDanieL  The  objections  were  overruled  and  the  record 
admitted  in  evidence,  to  which  rulings  plaintiffs  excepted. 

There  was  a  judgment  for  defendants ;  and  a  motion  for  a 
new  trial  having  been  denied,  the  plaintiffs  appealed. 

M.  A.  Wheaion  and  James  L.  English,  for  Appellants. 

The  petition  of  Austin  R  Smith  was  a  bill  in  equity,  and 
the  order  entered  thereon  was  a  regular  decree  in  equity, 
which  bill  and  decree  could  only  have  been  entertained  in 
the  District  Courts  of  the  State.  As  the  State  Constitution 
then  read,  the  District  Courts  had  "  original,  jurisdiction  in 
law  and  equity  in  all  civil  cases  where  the  amount  in  dis- 
pute exceeds  two  hundred  dollars,  exclusive  of  interest." 
(Const,  Art  VI.  Sec.  6.)  Austin  E.  Smith  did  not  believe, 
and  no  one  will  now  contend,  that  he  had  any  power  ns 
executor  to  convey  such  legal  title  to  McDaniel,  unless  ho 
oould  obtain  such   power   from    some    Court     Under  the 
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statates  the  only  power  which  the  Probate  Court  had  to 
Older  a  transfer  of  legal  title  was  in  cases  of  probate  sales, 
and  the  instances  in  which  decedents  were  bound  by  con- 
tracts  in  writing  to  convey  real  estate.  (Probate  Act,  Sees. 
205,  206.)  If  it  should  be  claimed  that  Austin  E.  Smith 
and  the  Court  were  intending  to  proceed  under  the  sections 
of  the  Probate  Act  last  quoted,  then  we  say  the  petition  was 
entirely  insufficient  to  confer  jurisdiction,  because  it  was  pre- 
sented by  the  executor,  and  not  ''by  any  person  claiming 
to  be  entitled  to  such  conveyance;''  nor  did  it  set  forth  any 
facts  upon  which  such  claim  could  be  predicated,  to  wit: 
that  J.  Caleb  Smith  was  bound  by  any  contract  in  writing 
to  make  such  conveyance,  nor,  indeed,  did  it  even  state 
that  McDaniel,  or  imy  one  else,  claimed  such  conveyance. 
The  petition  not  being  presented  by  one  having  a  right  to 
present  it,  and  not  stating  enough  to  confer  jurisdiction 
upon  the  Probate  Courts  its  entire  proceedings  in  the  matter 
were  a  nullify.  {Gregory  v.  MePherson,  18  CaL  576 ;  Hayes 
r.  Meehs,  20  CaL  314;  Tovmsend  v.  Oordon,  19  Cal.  207; 
Oregary  y.  Taher,  19  CaL  409 ;  4  Kent's  Com.  803 ;  1  Story's 
Eq.  Jut.  29;  BeUoe  v.  Rogers,  9  Cal.  128;  WiOie  v.  Farley, 
24  CaL  499 ;  FaOon  y.  Btdler,  21  OaL  32.)  The  question  is 
important,  because  our  deed  was  good  itga^nst  all  the  world, 
exoq^t  parties  holding  under  Vaca's  second  deed;  and  any 
interest  in  the  land  which  they  do  not  hold  under  that  con- 
veyance we  are  entitled  to  recover,  because  we  have  the 
k^  title  to  it,  and  the  defendants  have  no  title  whatever 
to  it  It  is  only  subsequent  bona  fide  purchasers,  for  a  val- 
uable consideration  of  the  same  interest,  conveyed  by  the 
first  deed,  which  are  protected.  (Becording  Act,  Sees.  26, 
41;  Hunter  y.  Watson,  12  Cal.  878.) 

WHUams  d  Thornton,  William  8.  WeOs,  and  T.  M.  Swan, 
lor  SespondentSto 
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By  the  Court,  Rhodes,  C.  J, : 

The  Court  erred  in  admitting  in  evidence  the  record  of  the 
Probate  Court  in  the  estate  of  J.  Caleb  Smith,  deceased. 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Neither  Mr.  Justice  Ceockett  nor  Mr.  Justice  Temple 
participated  in  the  foregoing  decision. 


INo.  2,187.] 

JAMES  REILLT  m  au  v.  GEORGE  RUDDOCB:  et  ai^ 

8VTTZNO  JUUDM  DBTAOtA. —  WliOTe  the  Court  makes  an  order  requiring  the 
plaintiff  to  appear  at  a  time  speclfledt  and  show  cause  why  a  default  of 
the  defendant  for  failure  to  answer  should  not  be  set  aside,  and  there  is 
no  service  of  the  moring  papers,  hut  the  application  Is  heard  and  de- 
cided in  the  absence  of  plaintiff's  attorney,  and  where  there  Is  no 
reasonable  excuse  for  the  failure  to  answer  within  the  proper  time,  it  is 
error  for  the  Court  to  set  aside  the  default 

Showing  or  Diliobncb. —  It  Is  not  a  sufficient  showing  of  diligence  to 
excuse  a  failure  to  answer,  for  an  attoniey  who  has  interposed  a  de- 
murrer, which  is  afterwards  struck  out,  and  default  for  failure  to 
answer  entered,  to  make  an  affldayit  that  he  was  present  in  Court  at  the 
calling  of  the  law  calendar,  on  law  day,  and  answered,  **  Ready,"  when 
the  demurrer  was  called  for  argument,  but  did  not  then  argue  it,  be- 
cause the  opposing  attorney  was  not  present  in  Court;  and  that  he  did 
not  know  that  the  Court  would  entertain  a  motion  concerning  a  de- 
murrer, except  on  a  regular  law  day,  without  stating  that  he  had  no 
notice  of  the  motion  to  strike  out  the  demurrer,  nor  when  he  was  in- 
formed, for  the  first  time,  that  it  had  been  struck  out,  nor  that  he 
supposed  the  demurrer  to  be  still  pending  until  after  the  time  for 
answering  had  expired. 

Appeal  from  the  District  Conrt  of  the  Fifteenth  Judicial 
Distrioty  City  and  County  of  San  Francisco. 

This  was  an  action  upon  a  promissory  note.  The  defend- 
ants demurred  to  the  complaint;  the  demurrer  was  struck 
out,  and  a  default  for  failure  to  answer  was  entered  against 
them.     Afterwards,  on  motion  of  defendants,  the  default 


April,  1871.]  Bsii^LT  v.  Ruddock.  81S 

Opinion  of  tbe  Court  —  Crockett,  J. 

was  set  aside,  and  an  answer  was  filed.    The  case  was  tried 
by  a  jury,  and  a  verdict  was  rendered  for  the  defendants. 
Plainti£fs  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court 

Thomas  H.  Brents,  for  Appellants. 

FlaintifPs  counsel  had  no  sufficiesit  or  any  notice  of  de- 
fendant's motion  to  set  aside  the  default.  (  Vallejo  v.  Oreen, 
16  CaL)  The  affidavit  upon  which  the  motion  for  leave  to 
answer  was  based  was  insufficient,  because  it  failed  either 
to  excuse  the  default  or  to  present  a  meritorious  defense^ 
{Bailey  v.  Taaffe,  29  Cal.  423 ;  Johnson  v.  Clarke,  6  Wend. 
517;  King  v.  Merchants^  Exchange  Co.,  5  Sand.  697 ;  Slover 
T.  Forbes,  22  How.  477;  EUioii  v.  Shaw,  16  CaL  377.) 

F.  H.  Tompkins,  for  Beapondeiitk 


By  Ae  Court,  Cbookbtt,  J.: 

The  default  of  the  defendants  for  a  failure  to  answer  was 
improperly  set  aside:  First — ^Because  there  was  no  servioe 
of  the  moving  papers,  and  the  application  was  heard  and 
decided  in  the  absence  of  the  plaintiff's  attorney,  who  had 
no  notice  of  the  motion.  This  was  error.  (  Vallejo  v.  Oreen, 
16  CaL  160.)  Second — No  reasonable  ezcose  was  given  for 
the  failure  to  answer  within  the  proper  time.  Hie  defend- 
ants had  interposed  a  demurrer  to  the  complaint,  and  the 
defendants'  attorney  states  in  his  affidavit  that  he  was  pres- 
«Dt  in  Court  at  the  calling  of  the  law  calendar  on  the  last 
preceding  '*  steamer  day,"  and  answered  "  Ready  "  when  the 
demurrer  was  called  for  argument,  but  did  not  then  argue 
h,  because  the  plaintiff's  attorney  was  not  present  in  Court ; 
and  that  he  did  not  know  that  the  Court  would  entertain  a 
aotioa  eonoeming  a  demurrer  except  on  the  regular  law 
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days.  The  Courts  in  the  meantime^  had  stricken  out  the 
demurrer,  because,  as  we  infer,  it  was  deemed  to  be  f rivo- 
louB.  But  the  attorney  does  not  state  that  he  had  no  notice 
of  the  motion  to  strike  out  the  demurrer,  nor  when  he  was 
informed,  for  the  first  time,  that  it  had  been  stricken  out^ 
nor  that  he  supposed  the  demurrer  to  be  still  pending,  until 
after  the  time  for  answering  had  expired.  This  was  the  on]y 
showing  of  diligence,  and  the  only  excuse  offered  for  failure 
to  answer,  and  it  was  clearly  insufficient. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Court  below  to  vacate  the  order  setting  aside  the  default 
of  the  defendants,  and  with  a  further  order  that  the  answer 
of  the  defendants  be  striekea  out. 

Wali^ob,  J.y  oononrring: 

I  ooncar  in  the  judgment  upon  the  first  point 


[No.  S,110.] 

CORNELIUS  EINO  v.  JOSEPH  K  BLOOD  Aim  ISAAO 
HABTMAN. 

OoMFLAxtn  nr  Bun  o«  JoDommw— In  a  complmlat»  In  an  aetlon  broaiht 
on  a  jodgment,  tt  la  imneeeMary  to  arer.  that  an  execution  hat  been 
tieued  on  the  Judgment,  and  an  aniaceessfQl  effort  made  to  collect  It 

8B4nMaMT  nr  8nifKoys«— A  itattmeBt  In  a  nimmioika,  that  "the  laM 
aetlon  !■  brought  to  recoyer  Judgment  agalnit  the  defendants  for  the 
■om  of  fire  thousand  three  hundred  and  serenty-one  dollars  and  twelTO 
cents,  and  Interest  at  three  per  cent  per  month  from  November  14tii« 
1808,  and  the  farther  som  of  eleyen  dollars  and  twenty  cents,  and 
the  costs  of  this  aetlon,'*  Is  sufficient  to  answer  the  twenty-fourth  sec- 
tion of  the  Practice  Act  aa  a  copy  of  the  complaint  Is  served  with  the 
summons. 

Bbticb  of  Summons  axd  Oopt  ov  Comfulint.^- When  there  are  several 
defendants,  and  all  are  served  with  summons  In 'one  county,  the  pre- 
■umpdon  Is  that  all  resided  In  the  county  where  served,  and  a  service 
«f  a  copy  of  the  eooiplaUit  on  one  la  deemed  a  service  oa  alL 
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Appxal  from  the  District  Court  of  the  Fourth  Judicial 
DiBtrict)  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court. 

Jf.  A,  Gobb,  for  Appellants. 

The  Practice  Act  (section  twenty-four)  requires  that  the 
nmmions  shall  state^  among  other  things,  '^the  cause  and 
general  nature  of  the  action."  A  statement  that  the  action 
is  brought  to  recover  a  judgment  for  so  many  dollars,  with- 
out anything  further,  is  not  stating  the  cause  or  general 
nature  of  the  action.  (PolacJc  v.  Huntj  2  Cal  193 ;  People  v. 
WoadUef,  2  CaL  241 ;  Porter  v.  Herrmarm,  8  CaL  619 ;  Joyce 
T.  Joyce,  5  CaL  449.)  If  the  siunmons  contains  no  cause  of 
action,  but  refers  to  the  complaint  for  a  further  statement  of 
a  cause  of  action,  it  is  sufficient.  No  such  reference  is  made 
to  the  complaint,  in  the  summons  under  consideration,  for  a 
fuller  statement  of  the  cause  of  action.  It  is  a  good  defense 
to  an  action  on  a  judgm^it  to  show  that  execution  is  still 
available  on  the  former  judgment  {White  v.  Hadnot,  1 
Port  419;  WMes  v.  Dexter,  1  Eoot^  268.) 

Whiting  &  Naphtdly,  for  Respondent 

As  the  statute  required  a  certified  copy  of  the  complaint 
to  be  annexed  to  the  summons,  the  most  general  statement 
is  sufficient;  a  detailed  one  would  be  surplusage.  The  cases 
cited  by  appellant  in  this  connection  all  arose  on  motion  to 
Btrike  out  the  summons^  which  is  the  only  way  to  take 
advantage  of  any  defect  that  might  exist  in  it.  We  have 
not  been  able  to  obtain  access  to  1  Port  It  may  have  been 
under  a  local  statute,  or  it  may  have  arisen  on  issue  joined. 
At  all  events,  it  is  sufficiently  answered  by  the  fact  that  our 
State  has  adopted  the  oommon  law  rule,  which  treated  a 
judgment  like  any  other  contract  And  from  the  next  case 
q[Doted  by  appellant  it  would  seem  that  the  fact  of  a  remedy^ 
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to  be  available  on  execution^  must  be  affirmativelj  shown  to 
constitiife  a  defense. 


By  the  Court,  Spragtte,  J,: 

This  action  was  conunenced  in  the  Fourth  District  Court, 
City  and  County  of  San  Francisco,  by  filing  a  complaint 
and  causing  summons  to  be  issued  thereon  on  the  15th  day. 
of  November,  1867,  to  recover  the  amount  of  a  former  judg- 
ment against  defendants. 

The  summons  states  that  **the  said  action  is  brought  to 
recover  judgment  against  the  defendants  for  the  sum  of  five 
thousand  three  hundred  and  seventy-one  dollars  and  twelve 
cents,  and  interest  at  three  per  cent  per  month  from  Novem- 
ber 14th,  1863 ;  and  the  further  sum  of  eleven  dollars  and 
twenty  cents,  and  the  costs  of  this  action;"  and  further  noti- 
fied defendants  that  if  they  failed  to  appear  and  answer  the 
said  complaint  within  the  time  specified  in  the  summons, 
plaintiff  would  take  judgment  against  them  by  default  for 
the  said  sum  of  five  thousand  three  himdred  and  seventy- 
one  dollars  and  twelve  cents,  and  interest  from  November 
14:th,  1863,  at  three  per  cent  per  month,  and  for  the  further 
sum  of  eleven  dollars  and  twenty  cents,  and  the  costs  of  this 
action. 

The  summons,  together  with  a  certified  copy  of  the  com- 
plaint, was  duly  served  upon  def«adant  Blood,  in  the  City 
and  County  of  San  Francisco,  on  the  23d  day  of  May,  1 868  ; 
and  the  summons  was  duly  served  on  defendant  Hartman,  in 
the  same  city  and  county,  on  the  1st  day  of  June,  1868. 
The  defendants  having  failed  to  appear,  answer,  or  demur, 
judgment  by  default  was  entered  against  them  by  the  Clerk 
of  said  Court,  on  the  25th  day  of  June,  1868.  From  this 
judgment  defendants  appeal  to  this  Court,  having  filed  their 
notice  of  appeal  June  1st,  1869;  and  now  insist  that  the 
judgment  is  erroneoiis  «nd  must  be  zeversedi  because  the 
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summoiis,  as  appears  from  the  record,  does  not  state  ^^the 
cause  and  general  nature  of  the  action,"  as  required  by  the 
twenty-fourth  section  of  the  Practice  Ad.  And  it  is  furflier 
contended  that  the  complaint  fails  to  state  a  good  cause  of 
action  upon  a  judgment,  because  it  does  not  allege  that  an 
execution  had  been  issued  upon  the  judgment  and  an  effort 
made  to  collect  the  same,  without  success. 

The  last  point  is  untenable.  There  is  no  more  necessity 
for  alleging  an  unsuccessful  effort  by  execution  to  collect 
the  judgment,  upon  aption  brought  thereon^  t^an  there  is 
for  alleging  an  unsuccessful  demand  upion  defendant  for  the 
payment  of  an  overdue  promissory  note  made  by  hint 

Upon  the  first  point  I  think  tiie  statement  in  the  sum- 
mons a  substantial  compliance  with  section  twenty-four  of 
the  Practice  Act.  Again,  a  certified  copy  of  the  complaint 
was  served  with  the  summons  personally'  upon  one  of  the 
defendants,  and  as  both  of  defendants  were  served  with  the 
smmnons  in  that  eounty,  they  are,  therefore,  presumed  to 
have  been  residents  of  said  city  and  county,  and  service  of 
such  copy  is  deemed  to  have  been  made  upon  both.  (Col- 
denvood  v.  Brooks,  28  CaL  188.) 

By  the  summons  and  copy  of  complaint  thus  served  the 
defendants  were  fully  and  particularly  notified  of  the  cause, 
general  nature  and  object  of  the  action,  the  relief  sought, 
the  time  within  which  they  were  required  to  appear  and 
answer,  and  the  consequence  of  a  failure  to  appear. 

The  error  or  defect  claimed  to  exist  in  the  summons  is 
more  technical  than  real,  and  I  am  unable  to  discover  that 
any  substantial  right  of  defendants  could  be  affected  thereby, 
or  that  the  judgment  should  be  reversed  on  account  thereof. 
(Prac  Act,  Sees.  71  and  188;  Page  v.  O'Neil,  12  Cal.  493; 
Englufi  V.  Johnson,  17  id.  107.) 

Judgment  affirmed. 
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Opinion  of  Temple,  J.,  tpedally  ooncvrrlns. 

Tbmpub,  J«y  concorriBg  specially, 

I  ccmeur  in  the  judgment        % 

Mr.  Justioe  Obookstt^  being  disqualified,  took  no  part  in 
the  decision. 


[Mo.  2,SS2.] 

HORiOE  ALLEN  t;.  JOHN  CUKKET. 

BOiL  or  Barinw  ion  Niw  Tbial. —  A  bill  of  review  tor  a  new  trial  must 
be  filed  within  tbe  time  allowed  by  law  for  the  proiecation  of  an  appeal, 
or  writ  of  error,  in  the  original  cause,  a  review  of  which  ia  eonght. 

Bill  to  Sbt  Aszob  a  Judombnt  as  Fbaudulint. —  A  bill  of  rerlew  to  set 
aaide  a  Judgment  aa  fraudulent  will  not  be  sustained  on  the  ground  that 
the  opposing  party  was  sworn  as  a  witness  in  the  ease  in  which  the 
Jodgment  was  rendered,  and  knew  of  a  fact  which,  if  proved,  would  have 
given  Judgment  to  the  other  party,  and  failed  to  disclose  it,  and  wit- 
Besses  have  since  been  diseovered  who  will  testify  to  such  fact 

Appeal  from  the  District  Oourt  of  the  Fifteenth  Judicial 
District,  Contra  Ciosta  Counly. 

The  facts  out  of  whidi  this  case  arose  are  stated  in  Cur- 
rey  v.  AUen,  34  Oal.  254.  The  complaint  in  this  case 
averred  that  Currey  recovered  a  judgment  against  Joaquin 
Y.  Castro  on  the  24th  day  of  October,  1856 ;  that  an  execu- 
tion was  issued  October  26th,  1856 ;  and  the  Sheriff,  on  the 
29th  day  of  November,  1855,  sold  the  land,  and  that  plain- 
tiff became  the  purchaser,  and  received  the  Sheriff's  cer- 
tificate of  sale;  and  that  the  Sheriff,  on  the  25th  of  April, 
1863,  gave  him  a  deed;  that  on  the  24th  of  August,  1865, 
Currey  brought  suit  to  have  him  declared  a  trustee,  and  to 
compel  him  to  convey  to  him  (Currey) ;  and  that  Currey 
was  a  witness  on  the  trial,  and  testified  that  Allen  bought 
as  his  agent,  and  for  him ;  and  that  Allen  was  a  witness,  and 
testified  that  he  did  not  buy  as  Currey's  agent,  and  that  no 
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other  witneeses  were  Bwom.  The  oomplaint  then  recited 
the  judgment  in  the  former  eause^  and  the  affirmation  of 
the  same  in  the  Supreme  Court;  and  that  Allen  had  ^noe 
discoyered  new  eyidenoe^  to  wit^  that  of  Joseph  Emeria 
This  suit  was  oommenoed  in  Jnne^  1869. 
The  other  facts  are  state  in  the  opinion* 

A.  W.  Sweet,  for  Appellant. 

The  suppression  of  facts  material  to  an  issue,  where  the 
party  is  in  oonscienoe  hound  to  reveal  them,  is  fraud.  (See 
1  Stoiy  Eq.  Jur.,  Sec  187 ;  1  Story  Eq.  Jur.,  Sees,  204r-207 ; 
Page's  Ep.  B.  390,  See.  2;  Page's  Eq.  B.  894,  Sec  4.) 
Praud  taints,  and  when  shown,  will  set  aside  and  annul  all 
contract  and  judgments  and  decrees,  either  in  law  or  in 
equity ;  and  equity  Courts  h%ve,  from  time  immemorial,  had 
unlimited  jurisdiction  over  all  cases  of  fraud,  whether  the 
fraud  consists  in  contract,  or  in  obtaining  a  judgment  in  a 
Court  of  last  resort 

H.  Allen,  also  for  himself. 

A  bill  of  review  will  be  entertained  in  equity  when  it 
appears  on  the  face  of  the  pleadings  that  the  former  decree 
is  against  law,  or  when  there  is  newly  discovered  evidence 
that  oonld  not  have  been  brought  before  the  Court  in  any 
mannei,  before  the  final  determination  of  the  case.  (8  Bar- 
boo^ii  OL  Prac  90-93.)    • 

3.  F.  &  L.  Reynolds,  for  Bespondent 

The  proposed  evidence,  if  proven  by  Emeric^  would  be 
only  cumulative  to  that  of  Allen,  tending  only  to  discredit 
that  of  Currey,  and  to  corroborate  that  of  Alien.  It  has 
been  long  established  as  a  just  and  reasonable  practice  not 
to  grant  a  new  trial  to  introduce  new  witnesses  or  new  evi- 
dence to  points  before  in  controversy.  There  would  be  no 
safety  in  trials  upon  any  other  doctrine.     And  in  no  case 
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will  a  new  trial  be  granted  on  the  ground  of  newly  discov- 
ered evidence,  which  do0s  not  relate  to  new  facts  but  goes 
only^  to  corroborate  the  testimony  given  at  the  former  trial ; 
or  which  consists  merely  of  cumulative  facts  or  circum- 
stances, relative  to  the  same  matters  controverted  at  the 
former  triaL  (Smith  v.  Bush,  8  John-  84 ;  Pike  v.  Evans,,  15 
John.  210;  Steinbach  v.  Columbian  Co.,  2  Caines,  129; 
Taylor  v.  Stage  Company,  6  Cal.  228--230';  Blockenhwum  v. 
Pierson,  22  Cal.  160-163 ;  Live  Yankee  v.  Oregon  Co.,  7  Cal. 
46^2.)  If  the  bin  in  this  cause  shall  be  considered  as  of 
review  then  it  should  have  been  filed  within  one  year  after  the 
decree  in  the  former  case  was  entered.  The  well  settled  rule 
of  England  id,  that  such  a  bill  will  not  lie  after  the  time 
when  a  writ  of  error  to  a  judgment  at  law  could  be  brought. 
That  time  there  was  twenty  years.  (Story's  Eq.  Pleadings, 
Sec.  410;  Smith  v.  Clay,  Ambl.  R.  645;  Cooper  Eq.  Plead- 
ings, 91.)  Here  the  time  for  an  appeal  or  writ  of  review  is 
one  year. 


By  the  Court,  Cbookbtt,  J.: 

In  the  action  oi  Cvrrey  v.  Allen  the  precise  poixit  in  iasne 
was  whether  or  not  Currey  had  authorized  Allen  to  bid  in 
the  land  in  contest,  at  the  execution  sale,  in  Allen's  name 
and  for  his  own  benefit;  or  whether,  in  bidding  it  in,  Allen 
was  acting  only  as  the  agent  and  attorney  of  Currey.  This 
was  the  only  point  in  contest ;  and  each  of  the  parties  testi- 
fied in  his  own  behalf,  and  there  was  no  other  evidence  in 
the  cause.  The  judgment  was  in  favor  of  Currey;  and  after 
a  motion  for  a  new  trial,  which  was  denied,  Allen  appealed 
to  this  Court  On  the  hearing  of  the  appeal  the  judgment 
wits  affirmed  (34  OaL  254),  and  thereupon  Allen  conveyed  to 
Ourrey  the  title  he  had  acquired  at  the  execution  sale,  as  he 
was  required  tb  do  by  the  judgment 

The  preieot  adooii  is  in  the  nature  of  a  bill  of  renew,  or 
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for  fr  new  trial,  on  the  ground  of  newly  discovered  evidence, 
to  the  effect  that  Currey,  many  months  prior  to  the  former 
scUon,  had  admitted,  in  a  conversation  with  one  Emerici 
that  he  had  authorized  Allen  to  bid  in  the  land  in  his  own 
name  and  for  his  own  benefit,  and  that  he  (Currey)  had  no 
interest  whatever  in  the  land.  The  District  Court  sustained 
a  demurrer  to  the  complaint^  and  entered  a  final  judgment 
{or  the  defendant  from  whidi  judgment  the  plaintiff  has 
appealed. 

If  the  complaint  be  treated  as  a  bill  of  review,  the  appli- 
cation for  r^ef  came  too  late.  Nearly  three  years  had 
elapsed  after  final  judgment  of  the  District  Court  in  the 
former  action  before  the  complaint  in  this  case  was  filed; 
and  it  is  well  settled  that  courts  of  equity  will  not  entertain 
a  bill  of  review  after  the  time  within  which  an  appeal  or 
writ  of  error  may  be  prosecuted.  The  repose  of  society 
demands  that  when,  a  controversy  has  been  ended  by  the 
final  judgment  of  a  Court,  it  shall  not  be  reopened  except 
within  a  reasonable  time;  and  in  respect  to  bills  -of  review 
Courts  of  equity  have  adopted,  as  a  reasonable  period  within 
which  they  may  be  prosecuted,  the  time  allowed  by  law  for 
the  prosecution  of  an  appeal  or  writ  of  error.  (Story  Eq. 
PL  Sec  410;  Smith  v.  Clay  Ambler  R  646 ;  Cooper  Eq.  PL 
W ;  Thatnas  v.  Harrie,  10  Wheaton  R  146.) 

Tested  by  this  rule,  and  treating  the  complaint  as  a  bill  of 
review,  the  Court  below  properly  refused  to  entertain  it, 
because  it  came  too  late.  But  the  plaintiff  claims  that  the 
judgment  in  the  former  action  was  obtained  by  means  of  a 
fraudulent  suppression,  by  the  present  defendant,  of  the  facts 
of  the  transaction,  and  ought,  therefore,  to  be  set  aside  on 
the  ground  <d  fra^d.  The  fraud  imputed  to  the  defendant  is 
his  alleged  failure  to  disclose  at  the  trial  the  fact  that  he  had 
authorised  the  plaintiff  to  bid  in  the  laind  in  his  own  name 


in  Qmr  V.  BtBum.  [Sup.  Ot. 


FOlllta  dMidtd. 


and  for  his  own  benefit;  but  it  is  said  that  instead  of  admit- 
ting this  fact)  as  he  ou^t  to  have  done,  the  defendant  denied 
it,  when  testifying  in  his  own  behalf;  and  it  is  proposed  to 
prove  the  truth  of  this  allegation  by  the  testimony  of  Erne- 
ric,  in  addition  to  that  of  the  plaintiff  himself.  It  is  not 
pretended  that  any  new  fact  has  occurred  since  the  former 
trial,  to  vary  the  rights  of  the  parties,  nor  that  the  plaintiff 
was  then  ignorant  of  the  facts  of  the  transaction.  All  that 
he  has  since  discovered  is  some  additional  testimony  tend- 
ing to  sustain  the  theory  of  the  facts,  and  to  rebut  that  of 
the  defendant  But  it  is  quite  evident  that  if  a  judgment 
could  be  set  aside  as  fraudulent  on  such  a  showing  as  this, 
litigation  would  be  interminable*  If,  on  another  trial,  the 
plaintiff  should  still  fail  to  maintain  his  case,  he  migl|t,  on 
the  same  theory,  thereafter  institute  a  new  action  on  the 
discovery  of  additional  evidence,  and  so  on  ad  infinUum. 
If  the  losing  party  were  permitted  to  assail  the  judgment  a& 
fraudulent,  on  the  ground  that  his  adversary  knew  the  facts 
to  be  as  he  claimed  them  to  be  at  the  trial  and  failed  to  dis- 
close them,  and  that  he  has  since  discovered  some  additional 
evidence  tending  to  prove  them,  a  judgment,  instead  of  being 
a  '^  final  determination  of  the  rights  of  the  parties,"  as  defined 
by  the  statute,  would  be  little  else,  in  its  legal  effect,  than 
an  ordei-  to  show  cause  why  it  shotdd  not  be  set  aside. 
Judgment  affirmed. 


INo.  2,256.] 

ABEL  GTTT  v.  OHAELES  BIBEND. 

HiFBNsa  IN  Suit  ok  Nots.— Tbe  fact  that  oontemporaneooalsr  wtCk  a 
promlsBory  note,  a  parol  a^eenwent  waa  made,  that  the  note  ihonld  be 
payable  only  ont  of  the  anrplui  artslng  from  the  tale  of  gooda  aaetgned 
to  the  payor,  aa  security  for  a  debt  dae  him,  it  appearing  bo  aveh 
■orplua  haa  arisen,  la  no  defense  In  a  suit  on  the  notSb 
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OncsnuBATioii  vott  Notb. — A  ptomlae  1)^  A.  to  B.  to  glTO  B.  foitlieB  Umo  to 
pttjr  a  debt  be  owes  to  ▲.  lo  a  good  consideration  for  a  promissory  note^ 
flvai  bgr  C  to  A^  for  tbe  amount  of  B.'s  debt  to  him. 

Appsai.  from  the  District  Cotirt  of  the  Fifteenth  Judicial 
District^  Oitj  and  Cbxinty  of  San  Franciaco. 

The  plaintiff  demtiiTed  tathe  answer^  and  the  Oourt  below 
Bostained  the  demurrer.  The  defendant  declined  to  amend 
the  answer,  and  the  plaintiff  had  judgment  by  default  The 
defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Whiting  <S  Naphtaly,  for  Appellant. 

While  we  admits  as  of  course,  that  this  note  in  the  hands 
of  a  bona  fide  purchaser  for  value  could  not  be  disputed,  we 
are  at  a  loss  to  see  how  the  holder,  a  party  to  the  note,  receiv- 
ing it  with  the  understanding  that  it  was  to  be  paid  to  him 
only  upon  the  happening  of  a  oontingenc^ — that  is,  the 
realization  by  Bibend  of  the  amount  of  the  note  in  excess 
of  his  own  claim — can  possibly  claim  that  he  has 
any  ri^t  to  enforce  the  payment  of  the  note.  The  contin- 
gency upon  which  the  note  was  to  become  payable  has  not 
occurred,  and  no  consideration  has  been  received  by  the 
maker. 

PringU  A  Pringle,  for  Bespondent 

The  defense  is  an  attempt  to  vary  by  parol  the  written 
instrument  It  seeks  to  convert  an  absolute  promise  into  a 
promise  to  pay  out  of  a  certain  fund,  or,  on  the  happening 
of  a  certain  event  (Cowen  &  Hill's  Notes  to  Phillips  £v. 
691.)  The  pleader  evidently  hopes  to  rely  upon  the  general 
rule  that  in  commercial  paper  between  the  original  parties 
he  may  prove  the  want  or  failure  of  consideration,  although 
a  consideration  be  expressed.  Certainly,  if  he  leaves  the  in- 
strument to  say  what  it  purports  to  say,  he  may  prove  that 
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it  is  void  for  misrepresentatioh  or  for  want  of  ooiisideration: 
But  in  this  case  he  cannot  reach  his  defense  without  first 
changing  the  character  of  the  instrument.  This  note,  if  it 
did  not  take  awa^p-  the  respondent's  right  of  action  against 
Wegener  &  Schoenbar^  at  least  suspended  his  remedies  againjst 
them,  and  this  delay  was  a  sufficient  consideration  for  the 
note.  (MiUer  v.  Cook,  23  N.  Y.  495 ;  Moschery,  Hotchbiss, 
40  N.  Y.  161.) 


By  the  Court,  Tbmpub,  J. :  : 

The  plaintiff  sues  upon  a  promissory  note,  and  the  answer 
sets  up  as  a  defense, that  the  note  was  obtained  under  these 
circumstances :  The  firm  of  Wegener  &  Schoenbar  were  in- 
debted to  defendant  in  the  sum  of  thirty-three  thousand 
dollars,  and  in  payment  of  such  indebtednesa  conveyed  to 
defendant  personal  property  estimated  to  be  worth  more 
than  eighty  thousand  dollars;  that  after  the  oonveyanoe  of 
this  property  to  defendant,  plaintiff's  agent,  and  also  Wege- 
ner &  Schoenbar,  requested  defendant  to  give  plaintiff  his 
promissory  note  for  some  two  thousand  four  hundred  dollars, 
representing,  as  an  inducement  to  defendant,  that  he  would 
realize  out  of  the  assets  assigned  to  him  twenty  thousand 
dollars  or  thirty  thousand  dollars  more  than  his  claim.  That 
defendant  thereupon  agreed  to  give  his  note,  payable  only 
out  of  such  surplus,  and  then  did  execute  and  deliver  to 
plaintiff  his  note,  payable  in  four  months.  At  the  expira- 
tion of  this  time,  not  having  realized  the  assets  assigned  to 
him,  he  gave  plaintiff  a  new  note,  with  the  understanding 
that  it  should  be  paid  only  out  of  such  surplus.  When  this 
second  note  became  due,  defendant  paid  nearly  one-half  the 
sum  due,  and  gave  a  new  note  for  tiie  residue,  which  is  the 
note  sued  upon.  This  note  is  alleged  to  have  been  given 
with  the  express  understanding  that  it  was  payable  only  out 
of  the  anrpluB  arising  from  the  assets  received  from  Wege- 
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ner  &  Scboenbar^  and  that  there  was  no  other  consideration 
for  the  note  than  the  expectation  created  by  the  representa- 
ticxi  that  there  would  be  «  large  surplus  iirising  from  sucli 
assets.  The  property  received  from  Wegener  &  Schoenbar 
has  been  sold^  and  there  is  no  surplus  whatever;  that  .the 
sum  realized  did  not  equal  one  third  of  the  indebtedness  of 
Wegener  &  Schoenbar  to  him. 

The  facts  averred  in  the  answer  show  a  contract  or  under- 
standing, made  contemporaneously  with  the  note,  that  it 
should  be  payable  only  out  of  a  particular  fund,  tib  wit:  the 
surplus  arising  from  the  assets  received  from  W(  gener  & 
Schoenbar,  alter  paying  the  debt  due  to  def^idant.  Thi3 
defense  cannot  be  maintained.  To  do  so  would  be  to  vary 
or  add  to  the  terms  of  the  written  contract  by  paroL  It 
deea  not  go  to  the  consideration  of  the  note.  The  answer 
shows  a  su£Seient  consideration  for  the  note  in  the  credit 
given  by  plaintiff  for  the  indebtedness  of  Wegener  &  Schoen- 
bar to  hinL  The  first  note  was  payable  four  months  from 
its  date,  and  was  acc^ted  in  lieu  of  the  claim  of  plaintiff 
against  Wegener  &  Schoenbar.  The  note  sued  upon  is  pay- 
able thirty  days  after  data  The  demurrer^  therefore,  was 
properly  sustained. 

Judgment  affirmed* 

Mr.  Justice  Obockstt,  having  been  ooimsel  in  the  cause, 
did  not  participate  in  this  decision. 


(No.  2440.] 

DAVID  KENTON  v.  JOHN  QUINN. 

Pn-nfTTioii  CLAm.^— The  qneetlon  wlietlier  a  pre-emption  claim  «  €li« 
public  landa  it  fubject  to  seizure  aa4  tale,  onder  an  execution  against 
the  pre-'emptloner,  not  decided. 

WBat  Shebifp  iCAT  Seizb  AMD  Sblx«. —  A  Sheriff,  nnder  an  ezecntlon  Is- 
raad  oa  a  Judsmtntv  wlilcii  la  not  a  Ilea,  eaa  anlj  ietse  and  itU  sacb 
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title  and  Interett  m  ttM  Judgment  debtor  had  in  tiie  land  at  the  time 
oi  the  levy,  and  raeh  aa  he  acquired  between  the  time  of  the  levy  and 
the  sale. 

thnxBD  States  CnrxncAin  Coiytbxb  an  Equitabu  Titub  oin.T. —  A 
I»re-emptioner  on  pnhlle  lands,  by  iwying  for  the  aame  and  obtaining  * 
certificate  of  porchaae,  aequirea  only  an  eqnltable  title  to  the  land,  which 
entitles  him  to  a  conToyance  of  the  legal  title  by  a  patent  from  the 
Ooyemment. 

Whbn  8HXRinr*8  Salb  gortbtb  an  BQOiTABLa  TXTLN. —  If;  after  the  ICTy 
of  an  execution  by  the  SheriflF  on  public  land,  and  before  the  sale,  the 
Judgment  debtor,  being  a  pre-emptioner,  pays  for  the  land  levied  on,  and 
obtains  a  certificate  of  purchase,  the  purchaser  at  the  SherilTs  sale  suc- 
ceeds only  to  the  eqoitable  title  of  the  Judgment  debtor,  who^  when  he 
obtains  the  legal  title  by  means  of  the  patent,  holds  It  In  trost  fOr  the 
pnrchaser  at  the  Sheriff's  sale. 

A  Shebift^s  Dbbd. —  The  thirty-third  sectloa  of  the  Act  eonoeming  convey- 
ances which  provides  that  a  conveyance  of  land  in  fee  simple  abaolute 
shall  convey  the  legal  estate  afterwards  acquired  by  the  grantor,  has  no 
application  to  a  SherilTs  deed,  made  under  execution  sale. 

■quxtable  Title  ab  DBnorsa  so  bb  Plbaobd. —  If  a  defendant  In  eject- 
ment desires  to  avail  hloMdf  of  an  equitable  title,  as  a  defense,  he  mnat 
plead  it,  and  ask  for  the  appropriate  relief. 

aviDENCB  OF  A  Tbubt. —  If  the  plaintiff  In  ejectment  holda  the  legal  title 
In  trust  for  the  defendant,  the  deftodant  cannot,  on  the  trial,  introduce 
evidence  of  that  fEc^  bbIms  he  sets  it  np  hi  hlB  anawer,  and  asks  for  the 
appropriate  rellel 

Appibai.  from  the  Distriot  Ooort  of  tbe  Fifth  Judicial  Dis- 
tricty  San  Joaquin  County. 

Ejectment  to  recover  one  hundred  and  sizly  acres  of  land. 
For  several  years  prior  to  January  Ist,  1867,  a  contest  had 
been  going  on  in  the  United  States  Land  Office  between 
Breonud  Eenyon,  a  brother  of  the  plaintiff,  and  the  defend- 
ant^ relative  to  the  demanded  premises,  the  same  being  a 
part  of  the  public  domain  of  the  United  States.  Said  Bren- 
nus  claimed  the  land  as  a  pre-emptioner,  under  the  laws  of 
the  United  States;  and  the  defendant  claimed  it  by  a  loca- 
tion made  through  him  by  the  State  of  California,  as  a  part 
of  the  five  hundred  thousand  acres  granted  by  Act  of  Con^ 
gross  to  the  State  of  Califomia  for  school  purpoQes.  This 
contest  was  decided  by  the  Secretary  of  the  Interior  in  favor 
of  said  Kremiusy  (m  the  S9th  day  of  January,  1867.    On  the 
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SSd  day  of  Januaiy,  1863,  the  defendant  obtained  a  jndg- 
mmt  against  said  Brennns  for  thirteen  hundred  and  fif ty- 
ei^  dollars.  On  the  19th  of  March,  1867,  the  defendant 
caused  an  execution  to  be  issued  on  the  judgment;  and  the 
Sheriff,  on  that  day,  levied  on  the  interest  of  said  Brennus  in 
the  land.  On  the  third  day  of  April  following  said  Brennus 
paid  the  United  States  for  the  land,  and  received  a  certifi- 
cate of  purchasa  On  the  twenty-ninth  day  of  April  there- 
after, the  Sheriff,  after  legal  notice,  sold  the  land  to  satisfy 
the  execution,  and  the  defendant  became  the  purchaser.  On 
the  Ist  day  of  October,  1867,  a  patent  was  issued  by  the 
United  States  to  said  Brennus  for  the  land.  On  the  29th 
day  of  October,  1867,  the  Sheriff  executed  a  deed  to  the 
defendant  On  the  30th  day  of  April,  1867,  said  Brennus 
conveyed  the  land  to  the  plaintiff,  and  again,  in  1868,  made 
another  conveyance  to  the  plaintiff. 

On  the  trial  of  this  action  the  defendant  offered  in  evi- 
ieace  the  said  judgment,  execution,  Sheriff's  certificate  of 
sale^  and  deed.  The  plaintiff  objected  to  the  same,  and  the 
Goort  overruled  the  objection.  The  defendant  had  judg- 
ment, and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opini<»u  - 

7.  H.  Budd,  ior  Appellant 

The  Court  erred  in  overruling  the  objection  of  plaintiff  to 
the  judgment,  execution,  Sheriff's  sale,  and  Sheriff's  deed, 
offered  in  evidence  by  d^endant  Such  evidence  was  clearly 
irrelevant  under  the  pleadings.  The  legal  title  was  derived 
from  the  United  States  under  the  patent  The  most  that 
could  be  daimed  from  such  evidence  was  to  show  that  the 
defendant  had  acquired  the  equitable  title  of  plaintiff's 
grantor  to  the  land,  arising  from  payment  of  the  purchase 
monqr  to  the  United  States;  but  the  answer  sets  up  no  sudi 
equitable  titie.  In  ejectment,  unless  an  equitable  defense  is 
mt  wp,  the  legal  titie  must  prevaiL    {Clatk  ▼•  Loehewood,  21 
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Cal.  220.)     All  equitable  defense  cannot  avail  a  defendant 
unless  it  be  pleaded,     (Cadiz  v.  Majors,  38  CaL  288.) 

The  Sheriff  could  not  have  levied  on  the  equitable  interest 
of  plaintiff's  grantor  arising  from  payment  of  the  purchase 
money^  since  such  equitable  interest  did  not  exist  at  the  time 
of  the  levy.  The  levy  controlled  all  subsequent  proceedings. 
(Steaper  v.  Fisher,  1  EawL  155.)  Plaintiff's  grantor  ac- 
quired his  right  to  the  land  under  the  preemption  lav^s  of 
the  United  States.  This  right  could  not  be  assigned  or  trans- 
ferred prior  to  the  issuing  of  the  patent  (Preemption  Act 
of  1841,  Sec  12.)  There  is  no  ambiguity  in  the  preemption 
law  on  this  point.  It  provides  that  ^'all  assigoments  and 
transfers  of  the  right  hereby  secured  prior  to  the  issuing 
of  the  patent  shall  be  null  and  void." 

Oeorge  W.  Tyler,  for  Bespondentt 

At  the  time  of  the  levy  and  sale,  Brennus  Kenyon  had  an 
equitable  title  to  the  land,  a  preemption  claim  being  an 
equitable  interest  that  can  be  sold  on  execution.  At  any 
rate,  the  right  acquired  by  him  upon  payment  for  the  land, 
and  taking  a  certificate  of  purchase,  may  be  sold,  as  well  as 
taxed.  (Pr.  Act,  Sec  217 ;  People  v.  Shearer,  30  Oal.  645 ; 
Bludworth  v.  Lake,  33  Cal.  255.)  The  Sheriff  levied  on  all 
the  right,  l^al  and  equitable,  Kenyon  haxl,  and  that  right 
passed  by  the  Sheriff's  deed.  At  conmion  law,  whatever 
title  the  debtor  had  at  the  levy  and  sale  passed  by  the  deed, 
because  the  title  passed  by  the  sale,  .and  the  deed  could  be 
executed  at  once.  The  same  rule  prevails  in  States  where 
no  redemption  is  allowed  by  statute.  {Storks  v.  Harrison, 
6  Bich.  7;  Emstine  v.  Sawyer,  2  Wend.  607;  see,  also,  9 
Cowen,  182.)  But  under  our  statute  the  purchaser  at  Sher- 
iff's sale  gets  no  title  till  the  Sheriff's  deed  is  executed.  (9 
OaL  103;  18  Cal.  128;  26  CaL  655.) 

It  seems  somewhat  absurd  to  hold  that  when  a  man  pays 
for  the  land  and  gets  a  certificate  of  entr j,  and  thai  his 
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lightB  are  divested  by  a  SherifP's  sale,  that,  if  the  naked 
legal  title  comes  into  the  debtor  before  the  time  for  redemp- 
tion expires,  the  same  would  not  pass  by  the  deed. 

By  the  Court,  Cbockstt,  J.: 

ABsoming  that  the  preemption  claim  of  Brennns  Kenyon 
was  subject  to  seizure  and  sale  under  the  defendant's  execu- 
tion (a  point  not  now  necessary  to  be  decided),  all  that  the 
Sheriff  could  have  done,  and  all  that  he  attempted  to  do, 
was  to  seize  andi  sell  such  right,  title,  and  interest  as  Kenyon 
had  in  the  premises  at  the  time  of  the  levy,  and  such  as  he 
acquired  between  the  time  of  the  levy  and  sale.  At  the 
date  of  the  levy  Kenyon  had  no  title  to  the  land,  either  legal 
or  equitable,  not  then  having  paid  the  purchase  money  or 
obtained  a  certificate  of  purchase.  {Hviton  v«  Friable^  37 
Cal.  475.)  But  after  the  levy,  and  before  the  sale,  he  paid 
the  purchase  money  and  obtained  a  certificate  of  purchase, 
which  vested  in  him  an  equitable  title,  and  which  entitled 
him  to  a  conveyance  of  the  legal  titie  by  a  patent  from  the 
Government.  Assuming  that  this  equitable  title  was  and 
could  be  sold  to  the  defendant  under  the  execution,  when  he 
obtained  the  Sheriff's  deed  he  thereby  became  invested  with 
the  equitable  title  of  Kenyon,  and  nothing  more,  this  being 
all  that  the  Sheriff  sold,  or  had  the  power  to  sell.  But  the 
Sheriff  had  no  power,  and  did  not  attempt,  to  bind  Kenyon 
by  any  covenant  of  warranty,  seizin,  or  for  further  assurance, 
nor  are  any  such  covenants  implied  by  law  in  the  Sheriff's 
deed.  The  defendant,  by  his  purchase  and  the  Sheriff's 
deed,  had  simply  guoceeded  to  the  equitable  title  of  Kenyon; 
and  when  the  latter  afterwards  obtained  the  legal  title  by 
means  of  the  patent^  he  held  it  in  trust  for  the  defendant, 
and  could  have  been  compelled  to  convey  it  upon  a  proper 
application  to  a  Court  of  equity  for  that  purpose.     The 


880  EsirroN  V.  Quiznf.  .  [Snp.Ot 


Opinion  of  the  Gonrt  —  Crockett^  J. 


def endanty  however^  claims  that  under  section  thirty-three  of 
the  Act  concerning  conyejances^  the  legal  title  conveyed 
by  the  patent  inured  to  his  benefit,  and  vested  in  him  by 
operation  of  law.  But  that  section  has  no  application  to  a 
Sheriff's  deed  made  under  an  execution  sale.  This  section 
provides  that  "  if  any  person  shall  convey  any  real  estate, 
by  conveyance  purporting  to  convey  the  sapie  in  fee  simple 
absolute,  and  shall  not  at  the  time  of  such  conveyance  have 
the  legal  estate  in  such  real  estate,  but  shall  afterwarda 
acquire  the  same,  the  legal  estate  subsequently  acquired 
shall  immediately  pass  to  the  grantee,  and  such  conveyance 
shall  be  valid  as  if  such  legal  estate  had  been  in  the  grantor 
at  the  time  of  the  conveyance."  To  bring  a  conveyance 
mthin  this  section,  it  must  have  been  made  by  the  party 
by  himself  or  his  duly  authorized  attorney;  but  a  Sheriff's 
deed  is  not  made  by  the  judgment  debtor,  nor  does  it  pur- 
port to  be  a  conveyance  by  him.  On  the  contrary,  it  is 
made  by  an  officer  of  the  law  having  authority  to  convey 
the  title  of  the  judgment  debtor  in  invitum,  and  does  not,  on 
its  face,  purport  to  convey  the  fee,  but  only  such  right,  tide, 
or  interest  as  the  judgment  debtor  had.  The  section  above 
qnoted  has  no  application  to  such  a  conveyance.  It  results, 
from  these  views,  that  the  defendant  acquired,  if  anything, 
only  sn  equity  in  the  land  by  the  Sherd's  deed,  and  that 
the  legal  title  conveyed  by  the  patent  did  not  pass  to  the 
defendant;  and  if  he  desired  to  avail  himself  of  his  equitable 
title  as  a  defense  to  this  action,  he  should  have  pleaded 
it,  and  asked  the  appropriate  relief.  Not  having  done  so, 
he  was  not  entitled  to  give  it  in  evidence,  under  the  answer  as 
it  now  stands. 

I  deem  it  unnecessary  to  express  an  opinion  on  the  other 
points  presented  on  the  appeal. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial, 
with  leave  to  the  defendant  to  amend  his  answer  if  he  shaU 
elect  to  do  sOb 
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Wujjuom,  J^  ooooamng  specially: 
I  axncar  in  the  judgment. 


[No.  2,078.] 

JiLOOB  MOBKIS  KT  ax.  v.  ETJLOGIO  F.  db  OELIS. 

Pamuo  am  Motioh  fob  a  Nbw  Tbui« — Tho  Gourt  thould  not  decide  a 

motion  for  a  new  trial  before  the  etatementt  ae  settled,  has  been  en- 

iressed  and  certified  as  correct 
IHB^— Bf«D  tt  the  statement  hta  been  settled,  engrossed,  and  oertlfled, 

and  died  as  correct,  the  Court  shonld  not  pass  on  the  motion  for  a  new 

trial,  nntll  It  has  been  submitted  for  decision,  and  the  parties  afforded  an 

opportmlty  to  be  heard  if  desired. 
I  Wamaa  Anns  Qisas  xann  on  Monoir  sob  Mbw  Tbial^— If  a  motion 

I  for  a  asw  trial  Is  decided  by  the  Court,  before  It  has  been  submitted,  the 

order  denying  or  granting  the  new  trial  should  be  set  aside  as  ImproY- 

Usntly  nmde^  If  appIlcatloB  Is  auide  therefor. 

Appxai.  from  the  IMstrict  Ctonrt  of  the  I^rst  Jndidal  Dis- 
tiiety  Los  Angeles  Coimty. 

The  statement  on  motion  for  a  new  trial  had  no  certificate 
of  the  Jndge  attached  to  it,  nor  did  it  appear  by  the  record, 
BxoEfpt  as  stated  in  the  order  denying  the  motion  to  set  aside 
die  order  granting  a  new  trial,  that  it  had  been  settled.  The 
appellant  made  a  statement  on  appeal  from  this  order,  redt^ 
ing  the  motion  to  set  aside  the  order,  and  containing  an 
iffidayit  that  llie  motion  for  a  new  trial  had  not  been  sub- 
mitted, and  appellant's  comisel  had  no  notice  of  submis- 
aon  nntil  after  the  order  was  made  granting  a  new  trial,  and 
leeiting  the  order  granting  a  new  trial,  and  the  following 
order  made  by  the  Coort:  **  Statement  on  motion  for  new 
trial  submitted  for  settlement  by  the  Court,  who  took  the 
sune  under  advisement."  This  statement  the  attorneys  on 
sach  side  stipulated  to  be  the  statement  on  appeal 

The  other  facts  are  stated  in  the  opinion. 
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Olassel,  Chapman  <£  Smith,  and  James  H.  Lander,  for 

Appellants. 

There  was,  therefore,  no  basis  to  support  an  order  setting 
aside  the  verdict  of  the  jury,  and  the  judgment  l2iereon, 
and  granting  a  new  trial  herein.  (Cosgrove  v.  Johnson,  80 
Cal.  609 ;  Kimball  v.  Semple,  31  Gal.  667 ;  Lirni  v.  Twist,  8 
Cal.  89 ;  Baldwin  v.  Frere,  23  Cal.  461 ;  Vilkac  v.  Bvoen,  28 
Cal.  409 ;  Marlow  v.  Marsh,  9  CaL  269 ;  Quivey  y.  Oambert, 
82  Cal.  304.) 

Thorn  &  Boss,  and  V.  B.  4t  P.  Howard,  for  Bespondent. 

The  purported  statement  on  motion  for  n^w  trial  cannot 
be  reviewed  bj  this  Court  for  anj  purpose,  for  the  obvious 
reason  that  it  is  not  authenticated,  either  by  stipulation  of 
the  respective  parties,  nor  by  a  certificate  of  the  Judge^  nor 
in  any  manner  whatever.  (Practice  Act,  Sec  195 ;  Cosgrove 
V.  Johnson,  80  Cal.  609 ;  Marlow  v.  Marsh,  9  CaL  269 ; 
Baldwin  v.  Frere,  23  Cal.  461.) 

It  does  not  appear  that  appellant's  attorney  ever  applied 
to  be  heard,  and  if  he  had,  it  was  a  matter  4i8cretionary 
with  the  Judge.  The  Judge  had  a  right  to  set  aside  the 
verdict  and  order  a  new  trial  the  moment  it  had  been 
placed  upon  the  reoord. 

By  the  Court,  Waixa.ox^  J.: 

A  verdict  and  judgment  for  defendant  having  been  ren- 
dered, the  plaintiffs  gave  notice  of  their  intention  to  move 
for  a  new  triaL 

The  statement  in  support  of  the  motion,  and  the  amend- 
ments proposed  thereto,  were  submitted  for  settlement  ou 
May  9th,  1870.  On  July  seventh  following  an  order  was 
•  entered  granting  the  motion  for  a  new  triaL  Neither  party 
appears  to  have  been  notified  in  anywise,  in  the  meantime, 
that  the  statemenc  had  been,  in  fact,  settled.    No  opportunity 
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for  engrossment  was  afForded,  nor  was  it  ev^i  known,  with 
certainty,  what  matters  would  be  contained  in  the  statement 
when  it  should  be  thereafter  finally  engrossed  and  certified, 
so  as  to  be  used  on  the  hearing  of  the  motion  for  ,a  new 
trial.  On  August  fifteenth  following  a  motion  was  made  by 
the  defendant  to  set  aside  the  order  granting  a  new  trials  on 
the  ground  thjat  it  was  improvidently  made,  that  the  motion 
for  a  new  trial  had  never  been  submitted,  etc.  This  motion 
came  on  to  be  heard  on  August  twenty-second,  and  was 
supported  by  affidavit  of  the  counsel  for  defendant  and  the 
records  of  the  Court^  and  was  then  heard  and  taken  under 
advisement  until  September  Sth,  1870,  wh^i  an  order  was 
entered  denying  the  motion.  This  last  order  is  as  follows: 

^This  cause  having  been  heretofore  submitted  on  motion 
to  vacate  and  set  aside  the  order  granting  a  new  trial  herein, 
the  same  having  been  well  considered  by  the  Courts  it  is 
ordered  that  the  statement  on  motion  for  new  trial,  as  sub- 
mitted by  the  plaintiffs,  together  with  such  of  defendant's 
amendments  as  are  marked  ^Allowed,'  and  the  testimony  of 
0.  W.  Childs  and  Matthew  Keller,  be,  and  the  same  is,  the 
statement  as  settled  by  the  Court,  and  is  allowed  as  the  true 
statement  in  the  case.  It  is  further  ordered  that  said  state- 
ment, 80  settled,  be  considered  now  as  having  been  engrossed 
at  the  time  of  its  settlement  And  whereas,  the  said  state- 
ment was  settled  before  the  motion  for  new  trial  was  passed 
npon  by  the  Court,  but  was  not  certified  or  engrossed,  by 
reason  of  an  inadvertence  growing  out  of  the  multiplicity  of 
duties  devolving  upon  the  Court  at  that  time,  it  is  further 
ordered  that  said  statement,  so  settled,  be  and  the  same  is 
hereby  settled  and  considered  engrossed,  now  for  them.  It 
is  further  ordered  that  defendant's  motion  to  vacate  and  set 
aside  the  order  granting  a  new  trial  herein  is  hereby  denied, 
and  that  the  said  order,  heretofore  made,  granting  a  new 
trial,  be  and  is  hereby  affirmed. 

^Qf  oBBiBOir,  Judge* 
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^1m  Angeles,  AugUBt  Slsl,  1870. 
« riled  September  6th,  1870.*^ 


I  think  that  the  Oourt  below  should  have  sustained  the 
motion  of  the  defendant  to  set  aside  the  order  granting  the 
motion  for  a  new  trial.  Even  in  view  of  what  is  recited  in 
the  order  of  September  5th,  it  is  dear  enough  that  the 
motion  for  a  new  trial  itself  had  never  been  submitted  to 
the  Court  for  decision;  and  even  if  the  Oourt  had  in  the 
meantime  not  only  settled  the  statement,  but  had  engrossed 
it,  and  certified  and  filed  it  as  a  correct  statement,  it  should 
not  have  undertaken  to  determine  the  motion  until  that 
motion  had  been  first  submitted  for  decision,  and  the  parties 
afforded  an  opportunity  to  be  heard  on  the  motion,  if  desired. 

The  practice  here  pursued  operated  as  a  complete  surprise 
upon  the  defendant,  and  if  countenanced  would  be  utterly 
subversive  of  the  rights  of  parties  litigant 

It  is  ordered  that  the  order  of  the  Court  below,  denying 
the  motion  of  the  defendants  to  set  aside  the  order  granting 
a  new  trial,  be  reversed,  and  that  the  cause  be  remanded^ 
with  instructions  to  sustain  said  motion  of  the  defendant,  and 
for  further  proceedings  for  the  orderly  determination  of 
plaintiff's  motion  for  a  new  triaL 

Ehodes,  0.  J.,  dissenting: 

The  appeal  is  taken  from  an  order  granting  a  new  trials 
and  from  an  order  refusing  to  vacate  the  order  granting  the 
new  trial.  The  foregoing  opinion  proceeds  on  the  latter 
order  alone.  I  would  be  content  with  merely  expressing  my 
dissent,  were  it  not  that  die  opinion  establishes  a  new  rule 
of  practice,  and  in  doing  so  overrules,  without  mentioning 
Quivey  v.  Oanibert,  82  OaL  304,  and  the  authorities  on  whidi 
tiie  decision  in  that  case  was  based,  and  the  large  number  of 
oases  following  Quivey  v.  Oambert.    Indeed,  so  oonatant  and 
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uniform  have  been  the  decisions  since  that  ease,  that  hj  far 
tbe  hxgest  number  have  been  rendered  orally  from  the  bench. 
The  appeal  in  that  case  was  dismssed  because  the  order  was 
Dot  a  special  order  made  after  final  judglnent  Nor  is  the 
Qnder  in  this  case  a  special  order  after  final[  judgment  in  the 
sense  of  the  statute.  I  do  not  propose,  at  this  time,  to  re- 
(fpen  the  discussion  of  tiie  question  involved  in  those  cases. 

I  concur  with  my  associates  in.  tbe  opinion  that  the  action 
of  the  Court  in  passing  on  the  motion  for  a  new  trial^. before 
it  was  submitted,  was  erroneous;  but  I  have  no  manner  of 
doabt  that  the;  error  can  be  oon^eeted  on  an  appeal  from  the 
Older  granting  a  new  triaL 


[No.   1J8S.] 

DICK  GERDES  v.  CHAELES  MOODY  et  ax. 

OoRSTBucnoif  OF  Dbbd. —  PoweA  save  a  power  of  attornoy  to  Nolel^h,' 
utliorlsliic  him  to  coa^ear  certain  lots  la  San  Jove,  confirming  by  this 
tenaa  of  tlia  Inatrmneat  any  aalea  he  might  make.  Soon  after  reeelvlng 
Ibe  power  of  attorney,  Nelelgh  aold  the  property  to  Naglee  for  a  fair 
eontlderatlon,  and  conveyed  It  to  him  by  bis  oWn  deed,  In  which  there 
Is  no  referenca  to  Powell ;  hot  abovt  a  year  thereafter,  and  whUa  the 
power  of  attorney  remained  In  fnll  force,  Meleigh  indorsed  on  the  deed 
a  writing  to  the  effect  that  the  lots  were  Intended  to  be  sold  to  Naglee 
nnder  the  power  of  attorney,  and  that  he  executed  the  deed  only  as  th9 
attorney  for  FoweH,  adding:  ''and  as  each  attorney  I  do  hereby  Msd 
John  W.  Powell,  hia  helra  and  assigns,  to  the  within  agreement,  having 
received  tbe  conaldaration  as  within  specified.  (Signed) :  Rob^  B. 
NiunoH,  Attorney."  Stm,  that  In  order  to  aseertak  the  Intention  of 
tbe  parties,  these  two  papers  most  be  construed  together,  and  that  un- 
der the  drenmstaaees  they  constitnte  an  attempt  by  Nelelgh  to  convey 
to  Naglee  under  the  power  of  attorney. 

Iblikp  roB  DKrEcnvB  BxacunoK  or  Powbr  or  Attoenbt.— «8uch  a  ease 
is  the  ordinary  one  of  a  defective  ezeeutioii  of  a  power,  and  a  Ooort  of 
equity  will  afford  the  appropriate  relief. 

I — Whv  iHVOKBDi — It  la  only  when  there  has  been  an  unsuecess- 
fal  attempt  to  execute  a  power  in  proper  form  tliat  tha  Interpoaltion  of 
a  OMirt  ar  e««llr  ia  9ro»«rly  lavofead. 
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BgniTzsB  OF  OCCUPANT  wiTRouT  Lbqal  Titul — Neither  tike  tact  that 
the  party  In  possession  first  entered  as  an  Intruder  wlthoat  title,  and 
•abseqnently  obtained  from  Naglee  all  bis  title  to  the  premises,  nor  the 
fact  that  Maglee  rocoovejed  one  of  the  lota  to  Nelei^  soon  after  the 
malting  of  the  second  writing,  would  impair  the  equitlts  of  the  party 
In  possession. 

8TATUTB  ov  LiuiTATxoNa  Bab  TO  Bquitabui  DmNSB.-^  Ill  an  action  b> 
the  vendor  of  lands  holding  the  naked  legal  title  agahist  his  vendee  to 
recover  the  possession,  the  vendee  having  paid  the  purchase  money  anC 
being  rightfully  in  possession  under  his  contract  of  purchase,  the  statute 
of  limitations  is  not  a  bar  to  the  equitable  defense  oi  the  vendee  aad  to 
his  right  to  affinnatlva  rellel 

Appbal  from  the  District  Court  of  the  Third  Judicial  Di** 
tricty  Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

S.  O.  Houghton,  for  Appellants 

1.  In  equity  Powell  is  bound  by  the  contract  of  sale  made 
by  his  duly  authorized  agent  The  instrument  attached  to 
the  deed  made  by  Neleigh  to  Kaglee  declares  fully  the  inten- 
tion of  the  agent  to  bind  his  principal;  and  the  fact  that 
that  instrument  is  not  signed  with  the  name  of  the  principal 
by  the  agent,  does  not  make  the  instrument  inoperative. 
It  was  an  attempt  to  execute  the  power,  but  it  was  defect- 
ively executed.  While  equity  will  not  compel  the  execution 
of  a  power  of  this  character,  it  will  relieve  in  the  case  of  a 
defective  execution  of  it  in  favor  of  a  purchaser  for  a  valu- 
able consideration.  ( Willard's  Eq.  Juris.  88 ;  Salmon  v.  Hoff- 
man, 2  Cal.  142;  Beatty  v.  ClarJc,  20  CaL  36;  Stor/s  Eq. 
Juris.,  Vol.  1,  Sees.  169,  170;  Love  v.  The  Sierra  Nevada 
Water  and  Mining  Co.,  82  Cal.  652.) 

Neleigh,  at  the  time  he  executed  the  second  instrument, 
was  still  the  attorney  in  fact  of  Powell,  and  yet  had  power 
to  bind  him,  for  there  is  no  proof  that  his  power  ever  was 
revoked ;  and  if  he  had  the  power  to  bind  Powell  in  the  first 
instrument,  but  failed  to  do  it  through  ignorance  o^  by  mia- 
take,  he  could  yet  remedy  the  defect 
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A  power  over  a  legal  estate  defectively  executed  at  first 
may  be  executed  over  again,  and  the  last  execution  shall 
stand,  the  first  being  a  nullity.  (Hervey  v.  Hervey,  Bema- 
diston's  Chan.  B.  111.) 

The  testimony  of  Neleigh  shows  that  the  lots  in  question 
were  reaUy  the  property  of  Neleigh,  and  when  he  made  the 
deed  to  Naglee  he  may  have  acted  upon  the  belief  that  his 
own  deed  would  pass  the  legal  title;  but,  subsequently,  it  la 
evident  he  learned  that  such  was  not  its  effect,  and  to  remedy 
the  defect  he  executed  the  second  instrument  Neleigh 
testifies  that  he  applied  for  the  grant  of  these  lots,  and  that 
he  paid  for  them  with  his  own  money  —  fourteen  dollars  each. 

2.  In  a  contract  for  the  sale  of  real  estate,  when  the  con- 
sideration is  paid  and  the  purchaser  goes  into  possession,  the 
vendor  holds  the  legal  title  in  trust  for  the  vendee.  The 
trnst  which  arises  from  such  a  transaction  is  a  presumptive 
or  resulting  trust  {Taft  v.  Stephenson,  7  Hare,  1 ;  Qreen  v. 
Smith,  1  Aik.  672.) 

The  general  rule  in  relation  to  the  enforcement  of  trusts 
is,  that  so  long  as  the  trust  subsists  or  is  recognized,  no  lapse 
of  time  will  bar  the  beneficiary  from  asserting  his  rights  to 
the  trust  property  as  against  the  trustee,  whether  the  trust 
be  express  or  implied.  But  it  is  conceived  that  the  principle 
upon  which  the  statute  of  limitations  is  set  in  motion  in  all 
cases  of  trust  is  the  same  —  that  is  to  say,  it  begins  to 
mn  from  the  time  that  the  claims  of  the  cestui  que  trust  and 
the  trustee  become  adverse.  It  has  been  stated  in  some 
cases  in  general  terms,  that  as  between  the  trustee  and  cestui 
que  trust  an  express  trust  will  not  be  barred  by  any  length 
of  time.  That  rule,  however,  is  subject  to  the  qualification 
that  the  relation  of  trustee  and  cestui  que  trust  still  subsists. 
{Cholmondeley  v.  Clinton,  2  Merivale,  360 ;  Wedderhum  v. 
yftdderhum,  4  Mylne  &  0.  68.)    The  statute  begins  to  run 
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from  the  open  disavowal  of  the  troat  and  what  amounts  to 
an  adverse  possession  by  the  trustee.  (Kane  v.  Bloodgoad, 
7  John.  Ch.  R. ;  Oliver  v.  Piatt,  3  How.  S.  0.  E.  411.)  In 
this  respect,  express  and  resulting  trusts  stand  substantially 
upon  the  same  footing.  The  general  rule  is,  that  after  the 
sale  of  landy  and  before  a  conveyance  of  the  legal  title,  the 
vendor  is  the  trustee  of  the  vendee,  and  the  Act  of  limita- 
tions will  have  no  operation.     {Piper  ei  al.  v.  Lodge,  4  Serg. 

6  R.  310.)  Whenever  the  legal  title  is  in  one  person  and 
the  real  interest  in  another,  they,  form  but  one  title,  and  the 
statute  of  limitations  does  not  run  between  the  holders  of 
such  title  until  the  trustee  disclaims  and  acts  adversely  to 
the  cestui  que  trust.  (Bush  v,  Barr,  1  Watts,  Penn.  110 ; 
Lyon  V.  Marclay,  1  Watts,  Penn.  271 ;  Murdoch  v.  Hughes,, 

7  S.  &  M.  219;  Werner  v.  Bamett,  4  Wash.  €•  C.  631;  » 
Story's  Eq.  Juris.,  Sec.  1,620.) 

The  general  rule  seems  to  be,  that  the  time  when  the 
trustee  disavows  the  trust  or  sets  up  a  claim  adverse  to  the 
cestui  que  trust  is  the  terminus  a  quo  -=—  the  statute  of  limita- 
tions begins  to  run. 

The  appellants  have  been  in  the  actual  possession  of  the 
premises  for  many  years,  and  have  made  extensive  and  valu- 
able improvements  thereon,  without  any  claim  having  ever 
been  set  up  by  Powell  adverse  to  them,  although  he  lived 
in  and  about  San  Jos6  until  1864  —  was  a  policeman  there; 
and  in  1866  was  informed  by  a  lawyer  that  the  lots  were 
granted  in  his  name. 

It  does  not  appear,  then,  lliat  Powell  ever  disavowed  the 
trust  or  denied  the  right  of  appellants  to  the  property,  or  that 
he  ever  did  any  act  which  placed  him  in  a  position  adverse 
to  the  right  daimed  by  appellants  until  he  executed  the 
deed  to  respondent,  even  if  that  act,  under  the  cireumstances, 
could  be  so  considered.  Under  these  circumstances  he  must 
be  considered  as  recognizing  the  trust  as  still  subsisting,  at 
least  until  he  made  the  deed  to  respondent,  for  a  disavowal 
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must  be  by  positive  acts,  and  not  bj  mere  silence.  If ,  then^ 
oar  view  is  correct,  that  the  statute  did  not  commence  to  run 
•0  long  as  the  trust  was  a  recognised  and  subsisting  one,  it 
certainly  did  not  b^in  to  run  before  appellants  filed  their 
bi]]  against  Powell  for  a  specific  performance,  August  7th, 
1866,  which  was  a  few  days  before  the  deed  was  made  to 
isspondent,  if  the  filing  of  that  complaint  be  deemed  a  suf- 
ficient demand;  which  it  doubtless  was  according  to  the  rules 
of  practice  of  Courts  of  Chancery.  (Bruce  v.  Tilson,  25  "N". 
T.  203;  Orey  r.  Dougherty,  26  Cal.  282;  Jones  v,  Oity  of 
Petahma,  36  CaL  233.) 

Powell  answered  in  ^at  action,  and  denied  the  right  of 
&e  plaintiffs  therein  to  a  specific  performance;  and  Gerdes, 
the  respondent,  filed  his  petition  to  intervene  therein,  after 
he  obtained  the  deed  from  Powell,  and  demanded  judgment 
against  plaintiffs  for  the  possession  of  the  premises.  That 
action  was  subsequently  dismissed  by  plaintiffs,  a^  doubts 
were  entertained  whether  such  an  action  cotdd  be  maintained 
under  our  code  without  a  demand  for  and  a  refusal  to  exe- 
cute a  deed  before  suit  brou^t,  where  there  had  been  no 
act  done  by  the  trustee  amounting  to  a  disavowal  of  the 
trust 

If  either  the  institution  of  that  action,  or  the  denial  of  the 
tnist  by  the  answer  filed  therein,  or  ihe  execution  of  the 
deed  by  Powell  to  Qerdes,  first  set  the  statute  in  motion,  the 
ri^t  of  appellants  to  compel  a  specific  performance  was  not 
barred  by  lapse  of  time  when  this  action  was  commenced,  as 
less  than  two  months  had  passed  after  the  happening  of 
either  of  those  events.  Lapse  of  time  will  not  bar  an  action 
hj  the  vendee  for  a  specific  performance  of  a  contract  of  sale 
where  there  has  been  no  adverse  possession  by  the  vendor. 
(Tiffany  &  Bullard  on  Trusts  and  Trustees,  720;  Hill  on 
Trustees,  268 ;  Grey  v.  Dougherty,  25  Cal.  279 ;  Bruee  v.  TU- 
ton,  25  N.  T.  202;  Dodge  v.  Clarke,  17  Cal.  588;  MUler  v. 
Bear,  8  Paige^  467 ;  Barifour  ▼.  Whitlack,  4  Monroe^  187. ) 
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A.  J.  MovMrie  and  William  Matthews,  for  Bespondent. 

The  position  of  appellants,  that  there  was  a  defective 
execution  of  a  power  to  sell,  is  unsupported  hy  any  aver- 
ment in  the  cross  complaint,  or  any  testimony  in  the  record. 
The  averment  in  the  cross  complaint  is,  that  on  the  27th  of 
December,  1847,  Neleigfa,  "being  thereunto  duly  authorized 
and  empowered  by  John  W.  Powell,  and  acting  for  him  and 
in  his  behalf,  sold  the  said  lots  to  Henry  M.  Naglee."  This 
is  an  averment  of  a  valid,  not  an  invalid,  execution  of  a 
power;  and  to  siipport  it  the  defendants  offered  upon  the 
trial  an  instrument  appearing  to  be  a  deed  or  conveyance, 
in  which  "  Robert  B.  Neleigh  "  is  the  grantor,  and  purport- 
ing to  cpnvey  "  Neleigh's  right,  title,  and  interest "  in<  the 
lots  described  in  the  pleadings  to  "  Henry  M.  Ifaglee." 
Powell's  name  is  not  mentioned  in  the  instrument,  and  no 
refereftce,  however  remote,  is  made  to  any  power  from  him 
to  Neleigh.  This  deed  bears  date  on  the  27th  of  December, 
1847.  Three  hundred  and  sixty-three  days  afterwards  Mr. 
!Neleigh  writes  upon  the  record,  underneath  his  deed,  to 
Naglee  that  he  "  acknowledges,'*  and  states  "  that  the  fore- 
going deed  was  executed  by  him  as  the  attorney  of  John 
W.  Powell,  and  that  thereby  binds  John  W.  Powell,  his 
heirs  and  assigns,  to  the  within  agreement;"  and  he  signs 
it,  "  In  witness  whereof,  I  have  hereunto  set  my  hand  and 
seal.  EoBBKT  B.  Neleigh,  Attorney."  So  far  as  Neleigh, 
in  this  instrument,  attempts  to  "  bind  "  Powell  by  any  agree- 
ment, his  act  was  void.  The  letter  of  his  authority  limited 
his  power  to  the  making  of  the  deeds  and  conveyances.  He 
was  not  empowered  to  make  any  contracts  or  agreements 
for  Powell. 

But  we  submit  that  this  instrument  is  nothing  more  than 
the  legal  opinion  of  Mr.  Neleigh,  as  to  the  effect  of  his  own 
deed,  the  value  of  which  is  somewhat  diminished  by  the 
fact  that  four  days  after  the  making  of  this  last  instrument^ . 
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viz:  on  the  26th  of  December^  1848,  Naglee,  in  considera- 
tion of  the  sum  of  one  dollar,  reconveyed  one  of  the  lots  to 
Neleigh.  Conrts  of  equity  never  aid  the  non-execution  of 
a  power.  (1  Story's  Eq.  Jur.,  Sec.  169;  ToUet  t.  Toilet,  2 
P.  W.  490.) 

But  independent  of  these  considerations,  the  defendants 
do  not  stand,  in  the  position  of  parties  in  whose  favor  Courts 
of  equity  will  reform  a  deed  defectively  executed.  Such 
reformation  will  be  directed  only  upon  a  valuable  and  meri- 
torious consideration.  (1  Story's  Eq.  Sea  169;  Beatie  v. 
Clark,  20  Cal.  13.)  The  defendants  do  not  so  stand  in  Court 
With  the  record  evidence  of  Powell's  rights  before  them, 
they  have  succeeded  to  Hansom  G.  Moody,  who  entered 
upon  the  premises  without  pretense  of  title ;  and  they  stand 
in  the  shoes  of  Bobert  B.  Keleigh,  who  declares  that  he  has 
attempted  to  convey  the  lands  of  his  constituent,  and  four 
days  thereafter  receives  from  the  person  to  whom  he  con- 
veys, for  the  nominal  consideration  of  one  dollar,  one  half 
of  his  constituent's  estate.  No  such  transaction  as  this  was, 
we  submit,  ever  aided  by  a  Court  of  equity.  Nor  does  the 
eircumstance  that  Powell  was  ignorant  of  his  title  to  these 
lots,  until  Mr.  Byland  informed  him  of  the  fact  in  1865, 
assist  the  defendants.  The  ignorance  of  his  rights  was  pro- 
duced by  the  false  statement  of  Neleigh,  that  his  four  lots 
were  situate  in  block  four  and  range  four.  A  statement 
which  the  circumstances  of  the  case  would  lead  to  the  sus- 
picion was  deliberately  untrue. 

The  consent  of  Powell  that  Neleigh  might  use  his  name 
in  acquiring  lots  for  Neleigh's  benefit  —  the  granting  officer 
being  ignorant  of  this  private  arrangement  —  created  neither 
an  express  or  implied  trust  in  Neleigh's  favor,  or  constituted 
an  agreement  which  a  Court  will  enforce.  (Hill  on  Trustees, 
Kote  3,  marginal,  93 ;  Leggett  v.  Dubois,  5  Paige,  114;  Hub- 
lard  V.  Ooodrvin,  3  Leigh,  514 ;  Fuller  v.  Dalce,  18  Pick.  481 ; 
MonhaU  v.  BaU.  &  0.  B.  B.  Co.,  16  How.  334;  Cooth  v. 


342  OsuKBB  V.  Moody.  [Sup.  Ct. 

OplniOD  o£  the  Ooort  •— Crockett,  J. 

Jackson,  6  Ves.  31 ;  Chitty  on  Contracts,  marginal,  580,  et 
seq.;  1  Story  Eq.  Juris.  Sec.  294.) 

"So  trust  resulted  by  the  payment  of  the  fees  incident  to 
the  grant  of  the  lot.  (Noe  v.  Card,  14  OaL  607 ;  Scott  v. 
Ward,  18  Cal.  458 ;  Donner  v.  Palmer,  81  Cal.  500 ;  Hood  v. 
Hamilton,  38  Cal.  708 ;  2  Story  Eq.  Juris.  1,201  a.) 

Trusts  arising  by  implication  of  law  are  barr.ed  after  the 
lapse  of  four  years.  (Kane  v.  Bloodgood,  7  Johns.  Ch.  89 ; 
Elmerdorf  v.  Taylor,  10  Wheat. ;  Fumam  v.  Brooks,  9  Pick. ; 
Angell  &  Ames  on  Lim.,  Ch.  55 ;  Cvnningham  v.  Hawkins, 
24  Cal.  410.) 

In  the  present  case,  the  right  to  file  a  bill  to  reform  the 
defective  execution  of  the  power  by  Nelei^  existed,  if  at 
all,  in  Kaglee,  on  the  17th  of  April,  1850,  when  the  statute  of 
limitations  was  passed. 

The  cause  of  action,  therefore^  became  barred  on  the  18th 
of  April,  1854.  The  defendants  in  this  case  did  not  connect 
themselves,  in  any  manner,  with  the  supposed  rights  of 
iN'aglee,  until  the  3d  of  September,  1858.  Eight  years  and 
four  months  had  thus  passed,  more  than  double  the  period, 
upon  the  lapse  of  which  the  action  became  barred. 


By  the  Court,  Cbookbtt,  J. : 

This  is  an  action  in  the  usual  form,  to  recover  the  posses- 
sion of  two  lots  in  the  City  of  San  Jose.  Among  other 
defenses  the  answer  avers,  in  substance,  that  in  July,  1847, 
at  the  request  of  one  lITeleigh,  the  Alcalde  of  San  Jos6 
granted  and  conveyed  the  lots  to  one  Powell;  that  the  pur- 
chase money  therefor  was  paid  by  Neleigh,  and  was  never 
refunded  by  Powell ;  that  Powell  never  applied  for  the  grant ; 
that  soon  after  the  grant  was  made  Neleigh  entered  into  pos- 
session, and  erected  a  house  thereon,  which  he  occupied  with 
his  family;  that  in  October,  1847,  Powell  executed  and 
delivered   to   Nelei^  a  power  of   attorney,   whereby  he^ 
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tnthorized  the  latter  to  sell  and  convey  the  lots  for  such 
price  and  to  such  person  as  he  should  ^eem  meet;  that  in 
December,  1847,  Keleigh,  whilst  in  possession,  ^'  and  being 
hereunto  duly  authorized  and  empowered  by  the  said 
Powell,  and  acting  for  him  and  on  his  behalf,  sold  the  said 
lots  to  Henry  M.  Naglee  for  the  price  or  sum  of  forty  dol- 
lars, which  was  at  the  time  the  full  value  thereof;"  that 
Xaglee  paid  the  said  sum  to  Keleigh,  and  the  defendants,  by 
proper  mesne  conveyances  and  for  a  valuable  consideration, 
have  succeeded  to  all  the  rights  of  Naglee  in  the  premises ; 
that  by  virtue  of  the  rights  so  acquired,  the  defendants 
entered  into  possession,  and  for  more  than  eight  years  past 
have  been  and  yet  are  in  possession;  that  relying  on  the 
beJief  that  Powell  would  fulfill  and  perform  said  contract  of 
Bale^  and  convey  said  premises  to  them,  the  defendants  have 
ereded  thereon  valuable  improvements,  consisting  of  a 
steam  flouring  mill,  sawmill,  brick  warehouse,  etc,  of  the 
value  of  fifte^i  thousand  dollars ;  that  in  August,  1866,  while 
the  defendants  were  so  in  possession,  Powell  conveyed  said 
premises  by  quitclaim  deed  to  the  plaintiff,  for  the  considera- 
ti<HL  of  three  hundred  dollars,  thai  paid  in  cash,  and  the 
farther  sum  of  five  hundred  dollars,  to  be  thereafter  paid,  in 
Ae  event  that  the  plaintiff  recovered  the  property ;  that  the 
plaintiff  purchased  with  full  and  actual  notice  of  the  defend* 
ints' equities ;  that  in  September,  1866,  the  defendants 
demanded  of  Powell  a  proper  conveyance  of  the  premises, 
which  he  refused  to  make;  that  the  plaintiff  has  no  other 
title  than  that  derived  from  the  deed  from  Powell. 

As  a  separate  defense,  the  answer  sets  up  the  statute  of 
limitations,  and  prays,  as  affirmative  relief,  that  the  defend- 
ants be  adjudged  to  be  the  owners  of  the  property,  and  that 
the  plaintiff  release  to  them  the  l^al  title.  To  this  new 
matter  an  answer  was  filed  by  the  plaintiff,  which  denies  all 
the  material  all^ations  of  the  defendants  in  that  behalf. 

The  equitable  defense  thus  aet  up  in  the  answer  was  first 
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tried,  and  after  hearing  the  evidence,  the  Court  finds,  in  sub- 
stance^  that  Powell  and  Neleigh  came  together  across  the 
Plains  to  California  in  1846 ;  that  while  Powell  was  working 
at  San  Francisco,  Neleigh  obtained  his  permission  to  use  his 
name  in  procuring  a  grant  to  town  lots  in  San  Jose  from  the 
Alcalde  for  Keleigh's  use  and  benefit,  on  the  pretext  that 
Keleigh  had  already  obtained  a  grant  for  four  lots  in  his  own 
name^  and  the  law  permitted  only  four  lots  to  be  granted  to 
one  person ;  that  Neleigh,  in  fact,  had  no  grant  of  lots  at 
that  time  in  San  JosS;  but  there  was,  in  1847,  a  regulation 
of  the  Ayuntamiento  of  San  Josfi  which  fixed  the  size  of 
lots  to  be  granted  at  fifty  yaras  square,  and  prescribed  that 
not  more  than  four  lots  should  be  granted  to  any  one  person ; 
that  this  regulation,  however,  was  not  observed  by  the 
Alcalde,  because  it  appears  from  the  records  of  the  Alcalde 
that  on  the  16th  of  July,  1847,  four  lots  were  granted  to 
Neleigh,  and  on  the  20th  of  July,  1847,  four  other  lots  were 
also  granted  to  him;  that  on  the  16th  of  July,  1847,  four 
lots  were  granted  to  Powell,  and  in  the  year  1848  five  other 
lots  were  granted  to  him;  that  after  Powell  had  consented 
to  the  use  of  his  name  by  ^N'eleigh,  for  obtaining  a  grant  for 
the  benefit  of  the  latter,  Neleigh  solicited  the  Alcalde  for  a 
grant  of  four  lots  to  himself  and  of  four  lots  to  Powell ;  and 
on  the  16th  of  July,  1847,  the  Alcalde  granted  four  lots  to 
Neleigh  and  four  to  Powell,  for  all  of  which  Neleigh  paid 
the  municipal  fees;  that  the  lots  in  controversy  are  two 
of  those  which  were  thus  granted  to  Powell ;  that  in  October, 
1847,  Powell  executed  and  delivered  to  Neleigh  a  power  of 
attorney,  authorizing  him  for  Powell,  and  in  his  name,  "  to 
make  and  execute,  sign,  seal,  and  deliver  any  and  all  deeds 
or  other  instruments  of  writing  which  may  be  necessary  to 
convey  and  assure  title  to  any  and  all  my  real  and  personal 
estate  in  said  Pueblo  San  Jose,  for  the  absolute  disposal 
thereof  or  any  part  of  it;"  that  in  December,  1847,  Ndeigh 
sold  the  lots  in  controven^  to  Naglee  for  forty  doUan,  which 
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was  a  fair  price  for  them;  that  IN^aglee  paid  the  purohaae 
manej  to  Nelei^,  and  thereupon  Neleigh,  in  his  own  name, 
and  not  in  the  name  of  Powell,  made,  executed,  and  delivered 
to  Naglee  his  deed  of  bargain  and  sale  for  the  lots,  whereby 
he,  for  himself,  conveyed  to  Naglee  "  all  his  right,  title, 
and  interest  in  and  to  said  lots;"  that  afterwards  Neleigh 
made  and  delivered  to  Naglee  an  instrument  in  writings  in* 
dorsed  on  said  deed  in  the  following  words: 

''In  connection  with  the  foregoing,  I,  the  undersigned, 
Robert  B.  Neleigh,  attorney  for  John  W.  Powell,  this  25th 
day  of  December,  1848,  in  the  Pueblo  de  San  Jose,  hereby 
acknowledge  and  state  that  the  lots,  seven  and  eight,  deeded 
by  the  Alcalde  to  John  W.  Powell,  and  which  lots  were  sold 

by to  Henry  M.  Naglee,  under  a  power  of  attorney  of 

said  Powell,  which  power  is  recorded,  and  as  such  attorney 
only  was  the  above  deed  executed ;  and  as  such  attorney,  I 
do  hereby  bind  John  W.  Powell,  his  heirs  and  assigns,  to 
the  within  agreement,  having  received  the  consideration  as 
within  specified. 

^  In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal. 
(Signed:)  ''Bobxbt  B.  Nxusioh^  Attorney*'' 

That  neither  Neleigh,  nor  Naglee,  nor  any  one  claiming 
under  them,  or  either  of  them,  occupied  or  improved  said 
lots,  but  the  lots  remained  open  and  uninclosed  until  18S6, 
when  the  father  of  defendants  entered  into  possession,  with- 
out right  or  title,  and  erected  a  mill  on  one  of  the  lots;  that 
he  remained  in  possession  a  few  years,  when  he  delivered 
the  exclusive  possession  to  his  sons,  Charles  and  David  B. 
Moody,  and  on  8d  September,  1858,  he  and  his  said  two 
tons  acquired,  by  mesne  conveyances  from  Naglee,  all  the 
ri|^t^  title  and  interest  of  Naglee  in  the  premises,  for  the 
lom  of  seven  hundred  and  Mtj  dollars,  which  was  a  fair 
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price;  that  in  1859  the  other  defendant^  Yolney  D.  Moody, 
acquired  an  interest  under  one  of  the  ol^er  defendants,  and 
the  defendants  have  been  continuously  in  possession  from 
the  time  of  their  entry,  during  which  period  they  hare 
erected  valuable  improvements  on  the  premises,  worth  from 
eight  to  fifteen  thousand  dollars,  and  at  the  commencement 
of  thiB  action  they  were,  and  yet  are,  in  possession,  claiming 
title  under  Kaglee  adversely  to  the  plaintiff;  that  in  1866 
the  defendants  commenced  an  action  against  Powell,  to  quiet 
title  to  said  premisesi  which  action  was  pending  when  the 
plaintiff  purchased  from  Powell,  and  he  had  full  notice  of  it 
at  the  time  of  his  purchase;  that  Powell  never  had  the 
grant  in  his  possession,  but  it  was  recorded  in  the  Alcalde's 
book  of  grants;  that  Powell  did  not  know  until  1865  that 
the  lots  had  been  granted  to  him;  and  when  the  plaintiff 
applied  to  him  to  purchase,  he  refused  to  make  any  other 
conveyance  than  a  release  of  whatever  right,  title,  or  interest 
he  might  have  in  them;  that  in  August,  1866,  Powell  sold 
the  lots  to  the  plaintiff  for  eight  hundred  dollars,  of  whicli 
three  hundred  dollars  was  paid  in  cash,  and  the  balance  was 
to  be  paid  when  the  plaintiff  recovered  the  lots. 

As  conclusions  of  law,  the  Court  finds : 

First — That  the  plaintiff  does  not  hold  the  legal  title  in 
trust  for  the  defendants,  because,  first,  a  resulting  trust  in 
favor  of  ITeleigh  did  not  arise  at  the  time  of  the  grant  to 
Powell,  by  reason  of  the  previous  consent  of  Powell  to  take 
a  grant  for  iNTeleigh's  benefit;  second,  the  grant  is  a  gift, 
and  not  a  purchase. 

Second — ^That  the  plaintiff  cannot,  in  equity,  be  compelled 
to  convey  the  legal  title  to  the  defendants,  on  the  groimd  of 
perfecting  a  supposed  parol  contract  for  llie  purchase  of  the 
premises,  between  Naglee  and  !N'eleigh,  or  his  principal, 
because: 

1st  There  was  no  parol  contract  between  them  in  relation 
to  the  land  under  which  Naglee  paid  the  pnrohaae  money. 
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and  entered  into  the  lands,  ajid  made  improvements  on 
them;  and  Trithout  possession  taken  and  maintained,  under 
such  contract,  there  can  be  no  pretense  of  part  performance. 

2<L  The  purchase  by  Naglee  was  fully  performed  by  the 
payment  of  the  puidbase  money  by  him,  and  the  execution 
and  delivery  of  a  deed  of  bargain  and  sale  by  Neleigh. 

3d.  The  deed  was  ineffectual  to  pass  the  title  of  Powell 
tolTaglee. 

4th.  The  defendants  did  not  enter  under  any  parol  con- 
tract with  Powell,  or  Kelei^,  as  his  agent,  on  the  faith  of 
which  they  made  improvements.  They  took  possession  un- 
der their  father,  and,  being  in  possession,  they  acquired 
whatever  title  Naglee  had;  but  as  Naglee  had  neitheir  title 
nor  possession  under  any  contract  with  the  owner,  they  did 
not  acquire  from  him,  or  by  their  own  possession,  any  equity 
which  ean  be  enforced  against  the  legal  title  of  the  plaintifP. 

Third  —  But  if  any  equities  did  arise  in  favor  of  Nagke, 
or  the  defendants  claiming  imder  him,  out  of  the  transaction 
between  If aglee  and  Neleigh,  the  same  have  become  barred 
by  the  statute  of  limitations. 

The  Court  thereupon  entered  judgment  against  the  de- 
fendants osk  their  equitable  defense;  and  after  a  motion  for 
a  new  trial,  which  was  denied,  the  defendants  have  appealed. 
We  have  stated  thus  minutely  the  pretensions  of  the  parties 
and  the  findings  of  the  Court,  because,  in  oij^r  opinicm,  if  it 
he  assumed  that  all  the  facts  are  correctly  embodied  in  the 
findings,  the  Court  erred  in  the  conclusions  of  law  which  it 
deduced  from  the  facts  found. 

It  is  found  as  a  fact  that  Powell  made  a  power  of  attorney 
to  Neleigh,  whereby  he  authorized  him  "to  make,  execute, 
aign,  seal,  and  deliver  any  and  all  deeds  or  other  instruments 
of  writing  which  may  be  necessary  to  convey  and  assure 
title  to  any  and  all  my  real  and  personal  estate  in  said 
Pueblo  San  Joe6,  for  the  absolute  disposal  thereof,  or  any 
part  of  it»^'    It  also  appeara  froan  the  power  itself ^  a  oopy  of 
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which  was  put  in  evidence^  that  it  contained  an  additional 
clause,  as  follows:  "Hereby,  ratifying  and  confinning  all 
such  deeds,  conveyances,  sales,  etc.,  which  shall  at  any  time 
hereafter  be  made  by  my  said  attorney  touching  or  concern- 
ing the  premises."  It  further  appears  that  very  shortly  after 
the  execution  and  delivery  of  the  power  of  attorney,  Neleigh 
sold  the  lots  to  Naglee  for  a  full,  fair  price,  and  conveyed 
them  to  him  by  his  own  deed,  in  which  no  reference  is 
made  to  Powell;  but  about  one  year  thereafter,  and  while 
the  power  of  attorney  remained  in  full  forc^  he  indorsed  on 
the  deed  a  writing  to  the  effect  that  the  lots  were  intended 
to  be  sold  to  Naglee  under  the  power  of  attorney,  and  that 
he  executed  the  deed  only  as  the  attorney  for  Powell :  ^*  and 
as  such  attorney  I  do  hereby  bind  John  W.  Powell,  his  heirs 
and  assigns,  to  the  within  agreement,  having  received  the 
consideration  as  within  specified."  Signed:  ^^Bobebt  B. 
Nelkoh,  Attorney." 

In  order  to  ascertain  the  intention  of  the  parties,  these 
two  papers  must  be  construed  together;  and  when  thus  con- 
sidered, and  in  view  of  the  surrounding  circumstances,  it  is 
obvious  that  however  inartificially  the  papers  were  worded, 
the  two,  taken  together,  constitute  an  attempt  by  Neleigh 
to  make  a  conveyance  to  Naglee  under  the  power  of  attor- 
ney. It  is  but  ihe  ordinary  case  of  the  defective  execution 
of  a  power,  and  in  such  cases  Courts  of  equity  always  afford 
the  appropriate  relief.  In  arriving  at  the  intention  of  the 
parties  in  making  these  instruments,  we  interpret  them,  as 
all  other  writings  ought  to  be  interpreted,  in  the  light  of  the 
surrounding  circumstances.  In  view  of  the  fact  that  Powell 
claimed  no  interest  in  these  lots,  and  held  only  the  naked 
legal  title  for  the  benefit  of  Neleigh,  who  had  a  power  of 
attorney  from  Powell,  authorizing  him  to  convey  them,  it 
would  not  be  a  forced  or  unnatural  interpretation  of  the 
transaction  to  hold,  that,  by  his  own  deed  to  Naglee,  Neleigh 
intended  to  convey  his  own  supposed  interest  in  the  lots,  and 
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b;  the  subsequent  'writing,  indorsed  on  the  deed,  to  release 
the  legal  title  held  by  Powell.  It  may  be  that  the  writing 
is  80  unskillf  ully  drawn  as  not  to  have  that  effect ;  but  if  it 
was  operative  in  law  to  convey  the  title,  it  would  not  need 
the  aid  of  a  Court  of  equity  to  give  it  vitality.  It  is  only 
where  there  has  been  an  unsuccessful  attempt  to  execute  a 
power  in  proper  form  that  the  interposition  of  the  Court  is 
properly  invoked.  We  are  satisfied  that  this  is  a  case  of 
that  character.  {Beatty  v.  Clourh,  20  Cal..36 ;  Love  v.  Sierra 
Nevada  L.  W.  &  M.  Co.,  82  Cal.  654 ;  Story's  Eq,  Sees.  169, 
170;  Boar  v.  Haich,  3  Ham.  529-) 

But  it  is  urged  that  the  defendants  do  not  occupy  such  a 
position  as  entitles  them  to  demand  the  interposition  of  a 
Court  of  equity^  because,  as  it  is  said,  they  originally  entered 
under  their  father,  who  was  a  mere  intruder,  without  title ; 
and  because  Neleigh,  under  whom  they  claim,  very  soo^ 
after  the  conveyance  to  Naglee,  took  back  from  him  a  con- 
veyance of  one  of  the  lots  for  a  nominal  consideration.  This 
latter  fact  does  not  appear  in  the  findings;  but  if  it  did, 
neither  that  nor  the  other  fact  relied  upon  could  impair  the 
defendants'  equities.  When  they  succeeded  to  Naglee' s 
rights,  they  became  entitled  to  enforce  them  as  he  might 
haTe  done,  without  reference  to  the  manner  in  which  they 
had  acquired  the  possession;  and  if  Neleigh  practiced  any 
fraud  on  Powell  in  taking  the  conveyance  from  Naglee,  there 
is  no  proof  that  the  defendants  were  privy  to  it  or  had  notice 
of  it  But  the  fact  that  Naglee  reconveyed  one  of  the  lots 
to  ITeleigh,  under  the  facts  proved,  does  not  establish  or  tend 
to  establish  any  fraud  in  Neleigh. 

The  only  point  remaining  to  be  considered  is  whether  or 
not  the  defendants'  right  of  action  is  barred  by  the  statute 
of  limitations.  We  are  satisfied  it  is  not.  After  the  sale 
and  attempted  conveyance  to  Naglee,  Powell  held  the  legal 
title  in  trust  for  Naglee  and  his  assigns;  and  the  defendants' 
eauae  of  acti<Hi  did  not  aocrue,  in  a  legal  sense^  until  after  a 
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refusal  by  Powell  or  the  plaintiff,  his  vendee,  to  convey  the 
title.  There  is  no  proof  of  any  refusal  by  Powell  until  after 
he  conveyed  to  the  plaintiff  in  1866,  and  the  only  proof  that 
the  plaintiff  refuses  is  the  fact  that  he  denies  the  defendants' 
right  to  a  conveyance  in  the  pleadings  in  this  cause. 

Our  conclusion  is  that  the  defendants  were  entitled  to  a 
judgment,  as  prayed  for,  on  the  findings. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded, with  an  order  to  the  District  Court  to  enter  judg- 
ment on  the  findings  for  the  defendants,  with  the  relief 
which  they  demand  in  their  answer. 

[The  foregoing  opinion  was  delivered  at  the  January 
Term,  1869 ;  and  after  a  reargument  of  the  questicHi,  as  to 
the  operation  of  the  statute  of  limitations,  the  following 
opinion  was  given  at  the  April  Term,  1871. — Rbfobtsb.] 

By  the  Court,  Cbookett,  J.: 

In  this  case  a  reargument  was  ordered  of  the  question 
arising  under  the  statute  of  limitations;  and  since  the  re- 
argument we  have  had  occasion,  in  the  case  of  Love  v.  Wat- 
kins,  decided  at  the  last  January  Term,  to  consider  carefully 
whether  in  an  action  by  the  vendor  of  lands,  holding  the 
naked  legal  title^  against  his  vendee  to  recover  the  possession, 
the  vendee  having  paid  the  purchase  money,  and  being  right- 
fully in  possession  under  his  contract  of  purchase,  the  statute 
of  limitation  is  a  bar  to  the  equitable  defense  of  the  vendee, 
and  to  his  right  to  afiSrmative  relief.  We  decided  this  propo- 
sition in  the  negative,  and  held  that  the  rights  of  the 
defendant  in  such  a  case  were  not  barred  by  the 
statute.  The  present  case  comes  fully  within  that  de- 
cision, which  we  are  satisfied  is  a  correct  exposition  of 
the  law.  The  opinion  heretofore  delivered  in  this  case  will, 
therefore^  stand  as  the  opinion  of  the  Court,  except  in  lo  far 
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u  that  portion  thereof  which  relates  to  the  statute  of  limita- 
tions  is  inconsistent  with  the  decision  in  Love  v.  Watkina 
and  with  this  opinion ;  and  on  that  branch  of  the  ease  we 
adopt  the  views  expressed  herein  and  in  Love  v.  Waikins, 
in  hen  of  those  contained  in  the  original  opinion. 

Judgment  reversed,  and  cause  remanded,  with  an  order  to 
the  Court  below  to  enter  a  judgment  for  the  defendants  on 
Ihe  findingBy  with  the  relief  demanded  in  their  answer. 


CNo.  2,810.] 


THE  PEOPLE  OP  THE  STATE  OF  OALIFORNTA  v. 
EDWARD  WHYLER  and  CERTAIN  REAL  ESTATE. 

Six  avd  Assassicnrr^ — A  charge  Imposed  on  all  the  property  of  a  dis- 
trict, to  he  used  la  constructing  leyees  to  protect  the  district  from  oyer- 
tow.  Is  a  tax,  and  not  an  assessment 

ijnQDALRT  OF  TAXATION. —  The  fact  that  lereea  hnllt  to  protect  the  land 
eC  a  district  from  overflow,  Injure  some  of  the  land  Instead  of  benefiting 
It;  does  not  render  the  tax  nnequal  or  void  for  want  of  nnlformlty. 

UmoaifXTT  OF  Taxation. —  If  the  propertj  of  a  district  is  taxed  to 
hnlld  Icrees  to  protect  It  from  overflow,  the  fact  that  land  which  Is  in- 
Jnred  by  the  levee  is  assessed  at  its  former  value,  and  land  benefited  by 
the  levee  Is  also  assessed  at  its  former  valae,  do  not  render  the  tax 
liable  to  the  objection  of  want  of  eqiullty  and  uniformity. 

BvisTtMO  Patmxnt  of  Tax. —  The  payment  of  a  tax  cannot  be  resisted 
en  the  ground  that  the  property  on  which  it  was  levied  was  not  assessed 
at  Its  true  value.  One  whose  property  Is  not  assessed  according  to  its 
true  value,  must  apply  to  the  Board  of  Equalization. 

fAZ  MUST  BB  Lbvixo  ON  ALL  Pbivati  Pbopsbtt. —  An  Act  taxing  the 
property  of  a  district  for  a  local  improvement,  which  exempts  personal 
property  from  its  operation.  Is  unconstitutional,  because  not  levied  on 
all  the  property  In  the  district. 

fiXATioN  FOB  Local  Ikpbovkmxnt. —  A  tax  levied  on  the  property  of 
a  given  district^  to  pay  tor  a  local  improvement,  which  is  assessed  npon 
the  parcels  of  property  In  the  district,  in  proportion  to  the  benefits  each 
parcel  derives  from  the  work,  la  unconstltutlonaL  Such  tax  most  be 
levied  on  all  property  according  to  Its  valnt. 
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REMISSION  ov  Tax. —  A  clause.  In  an  Act  Imposing  a  tax,  which  allows, 
the  Board  of  Supervisors  to  remit  the  tax  upon  such  property  as  they 
may  deem  Just,  does  not  render  the  whole  Act  uneonstitntionaL 

Appeax  from  the  District  Court  of  the  Tenth  Judicial 
District,  County  of  Sutter. 

The  plaintiflF  recovered  judgment  in  the  Court  below,  and 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

/.  0.  Goodwin,  for  Appellant. 

First  —  The  Act  under  which  this  suit  is  brought  is  un- 
constitutionaL 

1.  It  provides  for  a  local  improvement  and  prescribes  the 
mode  in  which  moneys  shall  be  raised  to  make  such  im- 
provement Now,  if  the  mode  prescribed  is  a  tax,,  then  the 
law  is  obnoxious  to  the  tenth  section  of  the  first  Article  of 
the  Constitution,  which  provides  that  "  all  laws  of  a  general 
nature  shall  have  a  uniform .  operation ; "  and,  also,  to  the 
thirteenth  section  of  Article  XI,  which  provides  that  "  tax- 
ation shall  be  equal  and  uniform.^'  If  the  Act  is  to  be  con- 
strued as  similar  in  principle  to  that  authorizing  the  widen- 
ing of  Kearny  street,  in  San  Francisco  (Stats.  1863-4,  p. 
847),  then,  under  the  decision  of  this  Court  construing  the 
latter,  the  former  cannot  stand.  {Appeal  of  N.  B.  &  M.  B. 
B.  Co.,  32  Cal.  504.) 

2.  On  the  other  hand,  if  it  is  not  a  tax,  but  an  assessment, 
as  the  latter  has  been  defined,  and  contradistinguished  from 
the  former  by  this  Court,  then  the  only  basis  on  which  an 
assessment  for  the  purpose  this  one  was  authorized  to  be 
levied  for  can  constitutionanj'  rest  and  be  apportioned,  is  one 
of  benefits  received,    (Taylor  v.  Palmer,  31  Cal.  254.) 

8.  J.  Stabler,  and  Beaity  &  Denson,  for  Respondent 

The  demand  is  a  special  tax,  and  not  an  assessment.  The 
Act  provides  for  the  taxation  of  all  tha  pxopertgr  in  the  dis- 
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trict  to  be  benefited  at  a  irate  the  limit  of  which  is  fixed  bj 
the  Act,  and  not  according  to  the  benefit  to  be  derived  to 
each  piece  of  properly  to  be  taxed.  The  chief  distinction 
between  a  tax  and  an  assessment  is  in  this,  that  an  ^^  assess- 
ment  '^  is  a  duty  or  fine  laid  upon  particular  property  to  raise 
money  with  which  to  accomplish  some  work  that  will  add 
to  the  value  of  the  property  itself,  while  a  "  tax  "  is  levied 
upon  the  citizen  according  to  the  value  of  his  property — or. 
what  is  the  same  thing,  his  ability  to  pay  —  without  ref  er^koe 
to  any  increase  of  value  upon  the  particular  property  taxed. 
{Peoph  V.  Goleman,  4  Cal.  46;  Smith  ▼.  Jtidge  of  Twelfth 
District  Court,  17  Cfal.  5470 

If  an  unconstitutional  provision  is  contained  in  section 
twenty,  it  is  not  so  interwoven  with  the-,  balance  of  the  Act 
as  to  mar  the  meaning,  defeat  the  objects,  or  in  any  way 
impair  the  act  by  striking  it  out.  The  Court  will  not  in 
such  case  declare  the  whole  Act  unconstitutional,  but  will 
strike  out  the  obnoxious  provisions  and  sustain  the  balance. 
(See  People  v.  Hill,  7  CaL  108 ;  Reed  v.  Omnibue  B.  B.  Go., 
33  CaL  219;  State  of  Nevada  v.  Easterbrooh,  Z  Nev.  180.) 


By  the  Oonrt^  Bhodes^  d  J. : 

The  Act  of  March  25th,  1868  (Stats.  1867-8,  p.  816),  set 
off  a  certain  portion  of  Sutter  County,  as  Levee  District  No. 
1,  and  provided  for  the  levying  of  a  tax  on  all  the  property 
within  the  district,  to  provide  the  means  for  the  construction 
of  levees,  etc,  to  protect  the  district  from  overflow.  This 
action  was  brought  for  the  collection  of  the  tax  assessed  for 
that  purpose,  on  the  property  of  the  defendant  The  action 
is  defended  on  two  grounds.  It  is  insisted  that  the  charge 
is  not  a  tax,  but  an  assessment;  and,  also,  that  if  it  is  a 
tax,  the  Act  is  unconstitutional,  because  it  is  not  equal  and 

Vol.  Xlil.— 28 
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uniform,  vdthin  the  meaning  of  section  thirteen,  of  Article 
Xly  of  tiie  Constitution. 

The  principal  reason  urged  in  support  of  the  position  that 
the  charge  is  an  assessment,  is  that  it  is  levied  for  the  pur- 
pose of  making  a  local  improvement.  Acts  almost  innumer- 
able have  been  passed^  levying  taxes  for  such  purposes,  and 
no  cases  are  called  to  our  attention  which  hold,  that  by 
reason  of  the  purpose  for  which  they  were  levied,  they 
became  assessments.  Taxes  for  the  construction  of  roads, 
bridges,  and  school  houses  are  familiar  instances.  The  funds 
to  pay  for  the  grading  of  a  street,  may  be  raised  by  taxes 
levied  upon  all  the  property  of  a  town,  should  the  law  so 
direct;  but  the  tax  does  not  become  an  assessment,  because 
the  latter  is  the  mode  usually  adopted  to  raise  the  funds  for 
that  purpose.  There  is  no  sufficieiit  reason  for  holding  that 
the  diarge  is  not,  what  the  Legislature  declared  it  to  be  —  a 
tax. 

I  see  no  valid  objection  to  the  tax^  on  the  alleged  ground 
of  a  wont  of  equality  and  uniformity.  In  this  connection 
the  answer  may  be  noticed,  as  the  alleged  inequality  of  the 
tax  is  there  relied  on,  as  a  defense  to  the  action.  It  is 
alleged  that  by  the  construction  of  the  levee,  the  defend- 
ant's property,  instead  of  being  benefited,  is  greatly  dam- 
aged. It  is  scarcely  possible  that  any  work  of  public  im- 
provement of  considerable  magnitude  can  be  constructed,  that 
will  not  affect  injuriously  the  property  of  some  one;  and 
the  fact  that  such  a  result  has  accrued,  is  not  a  valid  objec- 
tion to  the  tax. 

It  is  also  alleged,  that  while  the  properly  of  other  persons, 
which  was  greatly  benefited  by  the  construction  of  the  levee, 
was  assessed  at  its  former  value,  that  of  the  defendant 
was  assessed  at  its  former  value,  without  regard  to  the  injury 
occasioned  by  the  construction  of  the  levee.  Those  were 
matters  to  be  regulated  by  the  Board  of  Equalization;  but 
if,  on  application  to  the  Board  of  Equalization,  the  defendant 
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failed  to  obtain  the  prop^  relief,  he  is  not,  on  that  ground, 
enabled  to  resist  the  payment  of  the  tax,  nor  for  that  reason 
can  he  allege  that  the  tax  is  not  equal  and  uniform. 

It  is  also  alleged,  that  this  tax  was  also  levied  on  his  per- 
wnal  property.  Had  personal  property  been  exempted  by 
the  Act  from  taxation,  that  provision  (if  valid)  would  have 
furnished  an  unanswerable  objection  to  the  Act  —  that  it 
did  not  impose  the  tax  on  aU  the  property  within  the  dis- 
trict 

It  is  further  allied,  that  the  tax  was  levied  to  pay  for  a 
local  improvement,  and  was  not  assessed  upon  property  in 
proportion  to  the  benefits  derived  from  the  work.  If  the 
Le^slature  intended  that  a  tax  should  be  levied,  and  if  it 
may  be  levied,  to  pay  for  a  local  improvement,  it  is  not  only 
BO  objection  to  the  Act,  or  the  proceedings  that  were  had 
under  it,  that  it  is  not  levied  upon  property  in  proportion  to 
the  benefits  received  by  means  of  the  improvements ;  but  if 
a  tax  should  be  levied  on  that  principle,  it  would  be  fatally 
defective,  because  lacking  the  constitutional  qualities  of 
equality  and  uniformity.  A  tax  is  eqnal  and  uniform,  which 
reaches  and  bears  with  the  like  burden  upon  all  the  prop- 
erty within  the  given  district,  county,  etc  It  bears  the  like 
burden,  when  the  valuation  of  each  parcel  is  ascertained  in 
the  same  mode — ^the  mode  prescribed  by  law — and  when  it 
is  subject  to  the  same  rate  of  taxation  as  other  property 
within  the  district,  county,  etc.  Absolute  equality  is  unat* 
tainable,  and  the  benefits  derived,  or  to  be  derived,  from  the 
expenditure  of  the  tax,  cannot  be  taken  into  the  account. 

It  is  further  objected,  that  the  twentieth  section  of  the 
Act  authorizes  the  Board  of  Supervisors  to  remit  the  taxes 
upon  such  property  as  they  may  deem  just  and  proper.  It 
is  not  alleged  that  they  have  remitted  such  taxes.  When  a 
ease  of  that  character  is  presented,  it  will  be  a  question 
wh^er  the  action  of  the  Board  in  that  respect  is  not  un- 
authorised and  void  —  whether  the  section  alluded  to  is 
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not  unconfititutional — but  that  provision  does  not  render  the 
whole  Act  void. 
Judgment  affirmed. 
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THE  OALIFOianA  PACIFIC  RAILROAD  COMPANY 
V.  L.  C.  FRISBIE  BT  AJ-. 

Aaeaasionnr  or  DAUAOsn  in  TAKI^-o  Land  for  Bailboaa. —  If  Com- 
mlnlonera  appointed  to  asseas  damages  and  benefits  In  an  application  to 
condemn  land  for  a  railroad  assess  the  cost  of  fencing  separately  from 
the  estimate  of  damage  to  land  not  taken»  there  is  no  substantial  error, 
al though'  the  directions  of  the  statute  are  not  technically  compiled  with  ; 
and,  In  such  case,  the  Court  may  enter  judgment  for  the  yaloe  of  the 
land  taken  and  the  cost  of  fencing,  and  the  excess  of  damages  oyer 
benefits  to  land  not  taken,  if  there  are  any. 

IDBU. —  If  such  Commissioners,  in  a  case  where  the  damages  exceed  tbe^ 
benefit  to  land  not  taken,  assess  the  value  of  the  land  taken,  and  then 
the  gross  amount  of  damages  to  land  not  taken  over  the  benefits  to  land 
not  taken,  It  Is  a  mibstantial  compifance  with  the  atatnte  requiring  them 
to  ascertain  and  aaaesa  the  damage*  to  land  not  taken*  and  the  heneflts 
to  land  not  taken. 

ApPBAii  from  the  District  Court  of  the  Seventh  Judicial 
District^  Solano  County. 

This  was  a  petition  filed  by  the  plaintiff  in  the  District 
Court,  to  condemn  the  land  of  Frisbie  and  some  fifty  others 
for  the  track  of  a  railroad,  from  the  Straits  of  Carquinez  to 
Sacramento. 

The  Commissioners,  in  their  report  to  the  Court,  included 
the  testimony  taken  before  them.  On  the  filing  of  the 
report  of  the  Commissioners,  the  plaintiffs  attorney  ex- 
cepted to  the  same,  and  filed  a  bill  of  exceptions,  which  was 
settled  by  the  Court  The  Court  confirmed  the  report,  and 
entered  judgment  The  plaintiff  appealed,  without  moving 
for  a  new  trial. 

The  other  facta  are  stated  in  the  opinion. 
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Wm.  5.  Wells,  for  Appellant. 

The  authority  given  to  Commissioners  is  in  derogation  of 
the  common  law.  All  the  requirements  of  the  statute  author- 
izing its  exercise  must  be  strictly  pursued.  {Adams  v.  Sara- 
h^a  and  Washington  Railroad  Company,  6  Selden,  328; 
Sharp  V.  Spier,  4  Hill,  76^  Striker  v.  Kelley,  2  Denio,  323 ; 
Dychman  v.  The  Mayor  of  New  York,  1  Selden,  489 ;  Central 
Pacific  Railroad  Company  v.  Pearson,  86  Cal.  257.) 

L,  C.  Hays,  and  Pendegast  £  Stoney,  for  Respondents. 

Appellant's  points  are  all  confined  to  alleged  omissions  and 
informalities  in  the  report,  and  errors  in  the  mode  of  ascer- 
taining the  damages.  There  was  no  error  in  not  making, 
under  .the  head  of  damages,  a  lumping  assessment  of  th& 
damages  proper  and  the  cost  of  fences.  The  meaning  of 
the  statute  is  that  the  cost  of  fences  is  to  be  included  in  the 
smn  of  damages  from  which  the  benefits  are  to  be  sub- 
tracted, and  not  that  such  costs  must  be  assessed  under  the 
name  of  damages.  In  all  cases  the  damages  and  the  cost  of 
fencing,  being  distinct  and  unlike  things,  must  be  separately 
estimated;  and  when  the  benefits  equal  the  damages,  why 
go  through  the  form  of  adding  them  before  subtracting  the 
benefits! 

By  the  Court,  Cbockbtt,  T.  : 

We  deem  it  unnecessary  to  decide  whether  the  exceptions 
of  the  appellant  to  the  report  of  the  Commissioners  were  made 
in  such  form  that  we  could  consider  them  on  this  appeal. 
Bnt  we  think  the  exceptions  to  the  report  are  purely  techni- 
cal, and  that  the  appeal  is  devoid  of  merit  It  is  not  alleged 
that  any  injuMice  has  been  done  to  the  appellant,  but  only 
that  the  Commissioners  have  not  strictly  pursued  the  statute 
in  the  mode  of  stating  the  result  at  which  they  arrived.    It 
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18  objected^  in  respect  to  several  of  the  respondents^  ikst  the 
Commissioners  ascertained  and  assessed :  First,  the  value  of 
the  land  taken ;  second,  the  cost  of  the  fencing  which  would 
be  necessary;  third,  that  the  benefits  to  the  land  not  taken 
were  equal  to  the  damages  to  the  land  not  taken;  and,  in 
one  case,  that  the  damages  exceeded  the  benefits  two  hun- 
dred dollars;  whereas  the  appellant  contends  that  the  cost 
of  fencing  ought  to  have  been  included  in  the  estimate  of 
damage  to  the  land  not  taken.  The  Court  understood  the 
report  to  mean,  in  the  cases  first  referred  to,  that  the  dam- 
age, exclusive  of  fencing,  was  equal  to  the  benefits  to  the 
land  not  taken;  and  in  the  last  case  that  the  damage 
exceeded  the  benefits  by  two  hundred  dollars.  In  accord- 
ance with  this  view  of  the  report,  the  Court  entered  judg- 
ment'in  the  first  class  of  cases  for  the  value  of  the  land  taken 
^and  the  cost  of  the  fencing;  and  in  the  other  case,  in  addi- 
tion thereto,  for  two  hundred  dollars,  being  the  excess  of  dam- 
age over  benefits  to  the  land  not  taken.  Wo  think  the  Court 
correctly  construed  the  report,  and  entered  the  prpper  judg- 
ment. The  statute,  it  is  true,  requires  the  Commissioners, 
in  assessing  the  damage  to  the  land  not  taken,  to  include 
therein,  as  part  of  the  damage,  the  cost  of  necessary  fencing, 
and  to  deduct  from  the  aggregate  amount  of  damage  the 
benefits  to  the  land  not  taken,  if  the  former  shall  exceed  the 
latter.  But  there  is  no  substantial  error  in  stating  the  cost 
of  fencing  separately  from  the  other  damage,  as  was  done  in 
this  case.  The  result,  practically,  is  precisely  the  same  as 
if  the  cost  of  fencing  had  been  included  as  part  of  the  dam- 
age, and  the  benefits  had  been  deducted  therefrom.  In  the 
case  of  two  of  Ihe  respondents  the  Commissioners  reported, 
first,  the  value  of  the  land  taken;  and  second,  that  the 
damage  to  the  remainder  of  the  tract  exceeded  the  benefits 
by  a  specified  sum ;  and  it  is  claimed  that  they  erred  in  not 
stating  separately  the  gross  amount  of  damages  and  benefits 
and  then  subtracting  the  one  from  the  other.    Sut  the  stat^ 
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ute  apparently  contemplatee  that  the  report  need  state  only 
the  results  at  which  the  Commissioners  arrived,  and  not  the 
details  by  which  the  result  was  reached.  It  requires  them 
to  ascertain  and  assess,  first,  the  value  of  the  land  taken; 
second,  the  damages  to  the  land  not  taken,  including  the  cost 
of  fencing;  third,  the  benefits  to  the  land  not  taken  (Stats. 
1867-8,  p.  705) ;  and  provides  that  if  the  benefits  are  equal 
to  the  damages  no  damages  shall  be  awarded ;  but  if  less  than 
the  damages,  then  damages  shall  be  awarded  only  for  the 
excess.  The  Commissioners  in  this  case  must  of  necessity 
have  assessed  the  damages  and  benefits  separately;  otherwise 
they  could  not  have  ascertained  that  the  former  exceeded  the 
latter  by  a  specified  sum. 

The  statute  requires  them  to  append  to  their  report  all  the 
evidence,  together  with  their  rulings  and  the  exceptions 
hereto,  in  order  that  the  Court  may  be  enabled  to  review 
their  proceedings,  and  to  determine  whether  their  conclu- 
sions were  justified  by  the  facts. 

In  respect  to  damages  and  benefits,  the  only  question  of 
interest  to  the  railroad  company  and  to  the  land  owner  is, 
whether  the  benefits  are  equal  to  the  damages;  and,  if  not, 
by  how  much  do  the  latter  exceed  the  former.  The  Com- 
missioners have  answered  this  by  stating  the  exact  amount 
of  the  excess,  which  is  a  substantial  compliance  with  the 
statute.  If  they  erred  in  the  amount,  the  Court,  with  all 
the  evidence  before  it,  had  the  means  of  detecting  the  error. 

Judgment  affirmed,  with  twenty  per  cent  damages. 

Mr.  Justice  Tsmpivb,  being  disqualified,  did  not  partici- 
pate in  the  decision. 
jllr.  Justice  Bhodjbs  did  not  express  an  opinion. 
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[No.  2,068.] 

O.  L.  EOUSSEL  V.  MICHAEL  KELLY  and  JANUS 

FEIST. 

Unlawful  DBTAiirm  Against  Tenant. —  If  a  tenant  falls  to  pay  rent 
when  it  falls  dne,  and  for  three  days  after  a  demand  thereof,  and  for 
possession  of  the  premises  by  the  landlord,  his  subsequent  tender  thereof, 
with  interest  and  costs,  is  no  defense  in  an  action  of  unlawful  detainer. 

Appeai*  from  the  County  Court  of  the  City  and  County  of 
San  Francisco, 

On  the  first  day  of  July,  1867,  the  plaintiff  leased  to  the 
defendant  Kelly,  a  lot  in  San  Francisco,  for  the  term  of  five 
years,  at  a  monthly  rent  of  thirty-five  dollars  for  the  first 
two  years,  and  forty-five  dollars  for  the  remaining  three 
years.  Kelly  afterwards  sublet  to  defendant  Frist.  The 
rent  for  the  months  of  January,  February,  and  March,  1870, 
amounting  to  one  hundred  and  thirty-five  dollars,  was  not 
paid ;  and  on  the  8th  day  of  March,  1870,  the  plaintiff  served 
a  written  demand  on  the  defendants  to  pay  the  rent,  and  to 
deliver  up  possession  of  the  premises.  Defendants  having 
failed  to  pay  the  rent,  this  action  was  commenced  on  the 
12th  day  of  March,  1870. 

The  defendants,  in  their  answer,  admitted  that  the  rent 
was  due,  and  the  demand  made;  but  averred  that  four  or 
five  days  before  the  summons  was  served  on  them  they 
tendered  to  the  plaintiff  one  hundred  and  thirty-five  dollars, 
and  that  he  refused  to  receive  the  same;  and  that,  on  the 
Ist  day  of  April,  1870,  they  tendered  to  the  plaintiff  the 
rent  and  interest,  and  all  cost  which  he  also  refused,  and 
that  they  now  brought  into  Court  the  same.  The  answer 
further  alleged  that  the  lot  was  unimproved  when  the  lease 
was  made;  but  they  had  since  erected  buildings  thereon,  at 
an  expense  of  two  thousand  and  five  hundred  dollars;  and 
that,  by  the  terms  of  the  lease,  the  improvements  oould  not 
be  removed  during  the  term  of  the  leasa 
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On  the  trial  the  defendants  offered  to  pay  all  rent  then 
due,  and  interest,  and  all  cost  and  expenses;  but  the  plaintiff 
refused  to  receive  it  The  plaintiff  then  moved  for  judg- 
ment on  the  pleadings.  The  defendants  offered  to  prove 
the  matters  set  up  in  the  answer;  but  the  Court  refused  to 
receive  the  evidence,  and  sustained  the  plaintiff's  motion. 
'     The  defendants  appealed. 

Quint  <£  Hardy,  for  Appellants. 

Sidney  T.  Smith  £  Son,  for  Respondent 

By  the  Court,  Spsague,  J.: 

The  record  in  this  case  presents  t}ie  question  whether,  in 
an  action  under  the  Act  of  April  27th,  1863,  "  concerning 
forcible  entries  and  unlawful  detainers*'  (Stats.  1863,  p. 
662),  for  the  recovery  of  possession  of  leased  premises,  with 
rents  due,  by  the  landlord  against  the  tenant,  on  the  ground 
of  failure  by  the  tenant  to  comply  with  the  covenant  of  his 
lease,  as  to  payment  of  rent,  and  his  further  failure  to  pay 
the  rent  due  within  three  days  after  demand  thereof,  and 
for  possession  of  the  premises  by  the  landlord,  a  subsequent 
tender  by  the  tenant  to  the  landlord  of  the  full  amount  of 
rent  due,  with  interest  and  costs  and  expenses  of  suit,  set  up 
m  the  answer,  is  any  valid  or  permissible  defense  to  such 
action. 

It  may  be  admitted  that,  at  common  law,  in  an  action  by 
the  landlord  to  iccover  from  his  lessee  the  possession  of  the 
leased  premises,  and  enforce  a  forfeiture  of  the  tenant's 
estate  therein,  by  reason  of  his  breach  of  a  covenant  in  his 
lease  to  pay  rent,  a  defense  of  the  character  here  set  up 
would  be  good  and  valid.  But  the  remedy  sought  to  be 
enforced  in  the  present  action  is  provided  by  statute,  which 
defiiutely  fixes  and  prescribes  the  rights  and  responsibilities 
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of  the  parties  in  the  premises  and  it  is  not  within  the 
legitimate  province  of  a  Court  to  limit  or  enlarge  the 
remedy,  or  to  restrict  or  extend  the  rights  of  parties  dearlj 
within  its  provisions. 

The  third  section  of  the  statute  declares  that  **  it  shall  be 
unlawful  for  any  person  to  hold  over  any  lands,  tenements, 
or  other  possessions  *  *  *  contrary  to  the  covenants  of 
the  lease  or  agreement  under  which  he  or  she  holds,  or  after 
any  rent  shall  become  due  according  to  the  terms  of  such 
lease  or  agreement,  and  shall  remain  unpaid  for  the  space  of 
three  days  after  the  same  shall  become  due  as  aforesaid." 

Section  four  provides  that  ^^  in  all  cases  specified  in  the 
preceding  section,  the  landlord  may,  at  any  time  within  one 
year  after  such  rent  shall  become  due  and  remain  unpaid, 
^  *  *  make  demand,  in  writing,  of  such  tenant  or 
tenants,  that  he,  she,  or  they  deliver  the  possession  of  the 
premises  held  as  aforesaid;  and  if  such  tenant  or  tenants 
shall  refuse  or  neglect,  for  the  space  of  three  days  after  such 
demand,  to  quit  the  possession  of  such  lands  or  tenements, 
*  *  *  or  to  pay  the  rent,  in  case  the  term  has  not 
expired,  but  rent  remains  unpaid,  then  such  tenant  or  ten- 
ants shall  be  deemed  guilty  of  an  unlawful  detainer.'^ 

Thus,  it  will  be  seen,  by  the  third  section  of  the  Act  it 
is  declared  unlawful  for  the  tenant  to  hold  the  possession  of 
the  leased  premises  for  more  than  three  days  after  rent  shall 
become  due  from  him  by  the  terms  of  his  lease  and  remain 
unpaid.  And  the  fourth  section  declares  that  if  the  tenant 
shall,  after  rent  is  due  from  him  and  remains  unpaid,  refuse 
or  neglect,  for  the  space  of  three  days  after  demand  by  his 
landlord,  in  writing,  that  he  deliver  possession  of  the  prem- 
ises to  quit  such  possession,  or  to  pay  the  rent  due,  in  case 
his  term  has  not  expired,  he  '^  shall  be  deemed  guilty  of  an 
unlawful  detainer.*' 

The  allegations  of  the  complaint  in  the  present  case  are 
dearly  suffident^  if  admitted,  to  place  defendant  in  the  poai- 
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tiox  denonnced  by  the  statute  as  guiltj  of  unlawful  detainer. 
The  answer  of  defendant  Kelly,  admits  the  material  allega- 
tions of  the  complaint^  and  asks  the  Court  to  withhold  the 
sentence  of  the  law  upon  his  admitted  guilt,  and  condone 
his  offense,  upon  the  grounds  that,  subsequent  to  the  com- 
mencement of  the  suit,  he  had  tendered  to  the.plaintiff,  and 
brings  into  Court,  with  his  answer,  to  be  paid  to  plaintiff,  a' 
Bam  oi  money  sufficient  to  satisfy  the  full  amount  due  plain- 
tiff for  rent,  with  interest  thereon,  and  plaintiff's  oosts  and 
expenses  of  suit,  and  that  he  is  now  willing  to  pay  such 
fnrth^  sum  to  plaintiff  as  the  Court  may  adjudge  him  enti- 
tled ta 

The  sentence  of  the  law  upon  the  admitted  facts  of  this 
ease  is  defined  and  fixed  by  the  thirteenth  section  of  the 
Act,  and  no  provision  is  made  by  this  or  any  other  statute 
which  would  authorize  the  Court  to  render  or  pronounce  any 
other  or  different  judgment  in  ihia  action^ 

11  the  law  is  harsh^  and  in  its  practical  application  in  some 
instances  may  seem  to  be  used  as  an  instrument  of  oppres* 
sion  and  injustice,  a  means  of  escape  from  or  modification  of 
its  rigors  should  be  sought  at  the  hands  of  the  LegisUtursu 

Judgment  affirmed* 
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arOHN  DOWNS  WILSON  V.  GEORGE  K  TTTCH, 
JAMES  NISBET,  JAMES  W.  SIMONTON,  Ain> 
FEIANKLIN  TUTHILL. 

AmcLB  laamMvm  ov  its  Pacb. —  When  an  artlde  In  a  newipapw  Im- 
pvtas  to  a  p«raon  gniTa  oflbiiMt  and  dlihoneat  practices,  wblch,  ff 
aatabUahtdt  wonld  bring  him  Into  gonaral  contempt  and  dlagrace,  It  li 
aetlonaMo  on  iti  face. 

OF  OolAOQOiirM. —  Whan  an  allaged  llboi  la  aetlonaMo  par  aa,  and 
ottn  a  coUoqvlaB  la  Inavttd  In  tha  aamplalnt,  It  hi  t 
tha  eoUoqnlnm. 
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Whsk  Colloquium  not  NECBsauiT. —  A  ieoIloQuinm  1b  not  necessary, 
except  when  the  libel  Is  not  actionable  on  its  face,  but  has  a  covert 
IlbeloQs  meaning. 

Btidisncb  or  BELiBr  IN  Action  vob  Libbl. —  In  an  action  for  damages 
for  publishing  a  libel,  in  which  It  la  stated  that  the  owners  of  a  mine 
believe  that  they  have  been  swindled  by  the  plaintiff,  testimony  that  such 
owners,  at  the  date  of  the  publication,  believed  that  they  had  been 
swindled,  la  not  admissible,  either  in  Justification  or  mitigation  of 
damages. 

IDBM. —  If  the  libel  assert  the  defamatory  matter,  not  as  a  fact,  bnt  only 
a«  the  belief  of  the  author,  or  as  a  rumor,  or  general  suspicion,  the  libel 
cannot  be  Justified  by  proof  that  the  author  believed  it  to  be  true,  or  that 
there  was  such  a  rumor,  or  general  suspicion. 

IDBM. —  In  order  to  Justify  such  publications  of  the  belief  of  the  author 
or  of  others,  the  defendant  must  prove  the  truth  of  the  matter  pub- 
lished. 

Pbivilbobd  Communication. —  Pboop  or  Malicb. —  The  trustee  of  a  pri- 
vate corporation  is  not  a  public  ofllcer  in  such  a  sense  as  to  enable  the 
publishers  of  a  newspaper  to  claim  an  article  published  concerning  him 
^and  criticising  his  conduct  as  trustee,  as  a  privileged  communication, 
and  therefore  compel  saeh  trostee^  in  an  action  tar  libel,  to  prove 
express  malice. 

DierAHATOBT  Publication  not  Pbivilbgbd. —  A  defamatory  publication 
in  a  public  Journal,  concerning  a  private  person,  is  not  privileged,  so  as 
to  require  proof  of  express  malice  on  the  part  of  the  plaintiff,  simply 
because  it  relates  to  a  subject  of  public  interest,  and  was  published  in 
good  faith,  without  malice,  and  from  laudable  motives. 

IDBM. —  In  such  case  the  publisher,  ii|  order  to  rebut  the  presumption  of 
express  malice,  should  be  allowed  the  fullest  opportunity  to  show  ths 
circumstances  under  which  the  publication  was  made. 

■noBNCB  or  DarsKDANT  IN  Action  roB  Libbu — In  an  action  for  libel, 
the  defendant  cannot  Introduce  in  evidence  libelous  artldea,  published 
by  other  persons,  before  the  publication  of  the  alleged  libelous  article, 
whether  they  refer  to  the  same  transactions  q^kcn  of  In  the  article 
published  by  the  defendant,  or  to  other  matters. 

IDBM. —  In  an  action  of  libel,  the  defendant  cannot  introduce  evidence 
to  show  that  prior  to  and  up  to  the  time  of  the  publication  by  defendant, 
the  plaintiff  had  been  generally  reported  and  suspected  to  have  beem 
guilty  of  the  acts  imputed  to  him  in  the  libel. 

Vbbdict  Against  Wbiqht  or  Bvidence. —  The  appellate  Court  will  not 
disturb  the  verdict  of  a  Jury  on  the  ground  that  It  was  not  Justified  by 
the  evidence,  when  there  was  a  substantial  conflict  in  the  testimony, 
even  though  it  Is  greatly  against  the  weight  of  evidence. 

.VteDiCT  FOB  BxcBssiVB  Damagbs. —  In  an  action  for  a  libel,  If  there  is 
no  proof  of  malice  or  ill-will  toward  plaintiff,  and  the  publication  is 
made  in  the  usual  course  of  defendants*  business  as  public  Journalists,  in 
the  full  belief  that  the  artlds  was  tms,  after  a  careful  Inquiry  from  an 
•pparantly  nllBUs  MOBSi^  ths  ttalatlC  !•  Mt  Mtltlsd  to  puitlvs 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
I>istriet,  City  and  County  of  San  Francisco. 

The  defendant*  were  the  editors  and  proprietors  of  the 
Evemng  Btdletin,  published  in  San  Francisco.  The  plaintiff 
and  several  others  owned  a  silver  mine  in  the  Stafe  of 
Nevada,  and  were  incorporated  under  the  name  of  the 
Santiago  Mining  Company^  and  the  plaintiff  became  one  of 
the  trustees  of  the  corporation.  The  plaintiff  owned  and 
sold  stock  in  the  corporation.  On  the  3d  day  of  November, 
1868y  the  following  article  was  published  in  the  Btdletin: 

*^  Th£  Stoby  ov  ▲  Pboiosino  Mute. 

**  A  year  ago,  or  more  or  less,  a  Mr.  Wilson  came  to  town 
from  Washoe,  bringing  some  beautiful  specimen  bricks  and 
rocks,  and  a  straight  story,  as  to  a  mining  claim  (the  Zouave) 
that  he  owned,  convenient  to  the  Carson  Eiver.  He  was  not 
anxious  to  sell,  though  he  had  some  two  thousand  eight  hun- 
dred feet  in  his  claim,  and  it  was  imdoubtedly  rich.  He  had 
no  objeetion,  however,  to  impart  to  a  few  friends  the  intelli- 
gence of  the  brilliancy  of  his  own  prospects.  He  told  his 
story  to  Mr.  Peachy,  of  the  firm  of  Halleck,  Peachy  &  Bil- 
lings,  who  induced  him  to  let  him  have,  for  a  short  time,  the 
refusal  of  some  four  hundred  and  fifty  feet,  at  sixty-five 
dollars  a  foot  Mr.  Peachy  got  the  foreman  of  the  Califor- 
nia Mine  (Virginia  City)  to  take  a  look  at  the  ground,  who 
reported  that  the  prospect  was  good,  and  at  that  price 
the  investmait  would  probably  be  safe.  Mr.  Peachy  then 
called  upon  Lafayette  Maynard,  telling  him  that  if  he  would 
take  half  of  the  shares  at  the  price  named,  he  would  close 
the  bargain  with  Wilson.  Mr.  Maynard  consented,  and  the 
bargain  was  completed.  A  corporation  was  formed,  and  the 
new  company,  under  the  name  of  the  Santiago,  elected  Mr. 
Maynard  its  President,  who  at  the  time  was  at  Washoe,  and, 
if  we  are  not  mistaken,  in  company  with  some  of  the  partners, 
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visited  the  old  2^uave^  now  the  Santiago  Mine,  descended 
its  incline,  entered  its  galleries  already  excavated,  and  saw 
the  gray  rock  which  was  alleged  to  be  full  of  silver.  Cer- 
tainly they  saw  nothing  to  make  them  doubt  that  everything 
was  as  promising  as  had  been  represented  f  for,  say  what  you 
will,  except  to  experts  in  rock,  the  barren  and  the  rich  look 
exceedingly  alike,  when  underground,  by  the  flickering  light 
of  a  candle,  and  even  experts  speak  cautiously  on  sucli 
points  when  any  great  responsibility  attaches  to  their  word. 
The  company  was  soon  under  full  headway,  with,  as  he 
deserved  to  be,  Mr.  Wilson  one  of  its  trustees. 

"Measures  were  taken  at  once  to  develop  the  mine;  Mr. 
Wilson  knew  of  an  admirable  man  for  Superintendent  The 
others  had  no  men  to  name,  and  Mr.  Wilson's  man  was 
chosen.  He  was  instructed  to  push  work  with  vigor  —  no  cap- 
ital should  be  lacking  —  but  to  practice  economy  in  all  his 
operations,  and  faithfully  report  all  that  he  did  or  learned. 
He  was  to  write  frequently  to  the  company,  and  his  letters 
the  Secretary  was  ordered  to  keep  in  an  open  drawer,  where 
every  stockholder  could  see  them  all.  Other  San  Francisco 
capitalists  heard  of  the  good  thing,  and  induced  Wilson  to 
let  them  in.  Pioche  &  Bayerque  bought  some.  The  Bar- 
rons,  who  have  been  for  years  in  mines,  got  not  a  little. 
Men  connected  with  their  house,  the  Barrens,  Mr.  BeD,  and 
Mr.  Young,  the  Superintendent  of  the  !N'ew  Almaden,  took 
among  them  some  eight  hundred  shares,  buying  generally 
at  a  much  higher  figure  —  from  one  hundred  dollars  up  to 
one  hundred  and  seventy-five  dollars  a  share.  Hall  McAllis- 
ter got  some  shares,  but  his  were  paid  for  in  legal  services. 
Judge  Lake  got  some  to  the  extent  of  the  value  of  his  hand- 
some house  on  Lombard  street.  Judge  Hoffman  bought 
some.  Other  men  of  smaller  means,  seeing  what  kind  of 
citizens  were  putting  their  money  in,  bought  Santiago,  some- 
times with  all  their  earnings.  The  richer  owners  could  not 
keep  them  out.      When  inquired  of,  they  gave  the  usual 
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adyice:  '  Don't  touch  anything  in  the  way  of  mines,  unles:^ 
yon  can  afford  to  lose  all  you  invest ;  it  is  a  lottery/  But 
they  had  not  the  heart  to  keep  a  good  man  poor  because 
he  was  poor,  and,  being  pressed,  they  confessed  that  they 
believed  in  Santiago  fully,  and  so  the  poor  men  invested, 
saying  example  was  more  cogent  than  precept,  bought  a.^ 
deeply  as  they  could,  always  of  Wilson,  but  not  generally  at 
the  highest  rates,  for  Wilson  seemed  to  have  a  heart  under 
his  ribsy  and  was  willing  to  favor  a  friend  who  was  strug- 
gling. One  worthy  bookkeeper  put  in  thirteen  thousand  del- 
lars  that  he  had  saved  at  the  desk.  The  Superintendent's  re- 
ports were  always  favorable.  He  generally  obeyed  orders, 
and  left  the  adjectives  out  of  his  dispatches.  He  gave  ^  bare 
facts,'  but  the  bare  facts  were  heavy  with  silver  and  weighted 
with  gold;  some  six  hundred  feet  of  the  mine  had  been 
developed;  none  of  the  rock  was  poorer  —  most  of  it  richer 
— than  had  been  anticipated.  The  company,  determined 
not  to  be  nusled,  ordered  him  to  take  seven  hundred  tons 
of  the  rock  from  the  open  galleries  and  have  it  crushed  at 
various  mills;  let  lliere  be  no  picking — let  every  poimd 
that  went  to  the  surface  be  ground;  they  would  have  an 
assay  on  a  grand  scale  that  would  faithfully  show  the  aver- 
age yield  of  their  rock.  The  Superintendent  soon  reported 
that  he  had  obeyed  orders,  and  the  result  was  forty  dollars  to 
the  ton  t  That  was  magnificent  The  buyers  at  the  highest 
figure  wished  they  had  more  stock.  'No  one  but  Wilson 
would  sell  an  inch,  and  he  was  rather  yielding,  in  the  good- 
ness of  his  heart,  to  the  importunities  of  friends,  than  sell- 
ing of  his  own  wish,  or  in  accordance  with  the  dictates  of  his 
judgment  Mr.  Peachy  bought  more  shares,  paying  at  a 
higher  figure  this  time,  and  giving  for  it  the  house  on  Rin- 
eon  Hill  which  he  had  purchased  of  Mr.  Tucker,  the  jeweler, 
giving  him  Wide  West  Stock.  The  owners  thou^t  if  cus- 
tom mills  give  us  forty  dollars  a  ton,  with  a  mill  of  our  own 
we  can  get  bettor  than  that;  for  such  is  the  faith  concerning 


868  WiMON  V.  Pitch.  [Sup.  Ot 

8tatflm«Bt  of  Facts. 

custom  mills  the  whole  land  over.  They  cheerf tiUy  agreed 
to  bujy  and  soon  negotiated  for  a  mill  on  the  Carson  Biver, 
owned  by  Baymond  &  Thompson  —  a  mill  of  fine  facilities^ 
convenient  to  their  mine,  and  of  abundant  water-power.  In 
the  mine  was  an  engineer  formerly  of  the  California  Mine, 
and  the  old  and  trusted  acquaintance  of  some  of  the  heaviest 
owners.  This  gentleman  wrote  down  to  the  President  that 
he  had  taken  the  responsibility  of  shading  a  ton  of  the 
average  rock  to  the  Mexican  Mill,  which,  since  the  Mexican 
Mine  had  caved  in,  was  crushing  some  for  customers.  This 
announcement  was  not  welc<nned  by  Wilson.  He  said  the 
Mexican  Mill,  holding  its  head  very  high,  refused  the  pxivi* 
lege,  accorded  by  all  others,  of  allowing  a  representativa 
from  the  mine  whose  ore  it  crushed  to^  stand  by  and  see  that 
a  fair  return  of  the  silver  and  gold  was  madcw  He  prophe- 
sied that  if  the  order  was  not  countermanded,  the  rock  would 
be  reported  to  yield  less  than  its  true  measure.  He  pro- 
tested against  exposing  the  credit  of  the  mine  by  any  such 
experiment  The  company  decided  otherwise,  however. 
They  knew  the  Mexican  Mill  owners;  they  believed  they 
would  deal  honorably  with  their  customers;  if  the  rock 
would  not  stand  its  test  they  wanted  to  know  it  Thev 
could  pay  their  debts;  they  could  meet  their  notes;  the 
stock  was  not  on  'change ;  they  wanted  no  more  credit  than 
the  rock  entitled  them  to  have.  The  Mexican  crushed  its 
ton,  and  reported  a  yield  of  only  thirteen  dollars  to  the  ton ! 
This  was  an  eye-opener.  "The  mills  charge  twenty-five  dol- 
lars a  ton  for  crushing,  and  it  is  said  to  cost  full  thirteen 
dollars  a  ton  for  a  mill  to  run  out  a  ton.  Unless  there  was 
some  mistake,  their  mine  would  ruin  them.  Investigations 
followed.  It  came  out  that  Wilson  had  sold  his  shares  so  far 
down  that,  of  his  original  twenty-eight  htmdred  feet,  he  had 
but  nineteen  left  I  Either  he  must  have  lacked  the  ambition 
of  his  fellow  owners,  or  he  was  trying  to  get  out  of  a  con- 
eem  which  he  had  all  along  represented  as  the  richest  thing 
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east  of  the  Sierras.  Fturther  examination  ^owed  that  the 
Superintendent  and  Director  Wilson  had  been  in  diiily  confi- 
dential correepondenoeL  Wilson  said  thej  owned  together 
many  other  interests,  and  had  a  right  to  correspond  freely 
omoeming  theni.  The  other  Directors  thought  it  a  suspi- 
cions circumstance,  a  breach  of  faith^  if  this  corre^ondence 
concerned  Santiago;  a  reason  for  the  Superintendent's  re- 
moYal  if  he  was  dividing  his  time  with  other  enterprises, 
when  the  company  thought  ihey  had  the  monopoly  of  his 
services.  Still  further  investigations  revealed  that  llie  seven 
hundred  tons  of  rook  which  yielded  the  forty  dollars  a  ton 
were  not,  as  was  specifically  ordered^  taken  from  the  whole 
exposed  face  of  the  mine,  hat  picked  from  one  rich  spot,  if 
not  absolutely  salted  at  the  mills.  The  investigations  are 
not  yet  ended,  but  the  chief  owners  believe  that  they  have 
been  outrageously  swindled. 

''Meanwhile  the  assessments  were  thickening  to  p^ay 
thiiiy-five  thousand  dollars  every  sixty  days,  towards  the 
mill  purchase.  Some  of  the  heavier  owners  proposed  to  ease 
the  burden  of  the  lighter  shareholders,  and  sav^  their  own 
credit,  by  buying  the  mill,  at  the  cost  to  the  company,  for 
the  use  of  another  company  in  which  they  were  interested. 
But  this  alarmed  the  small  holders.  *  A  freeze  out ! '  they 
exclaimed;  'none  of  that;  we  want  the  mill;  we  believe  in 
the  mine!'  So,  the  heavy  men,  to  keep  the  peace,  and  save 
their  honor,  vote  to  keep  the  mill,  and  the  assessments  go  on. 
How  they  are  borne  may  be  guessed  by  the  following  ad- 
vertisement which  appears  in  a  morning  newspaper,  and 
which  we  insert  free,  as  a  part  of  the  story.  Wilson's  num- 
ber of  shares  is  set  down  as  greater  than  is  stated  above. 
The  explanation  of  that,  howeveri  is  not  difficult;  it  is  small 
as  here  given: 
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**  *  SABnAoo  Homro  Coicpavt.  ) 

**  *  Omos:  Bait  Ebanoisoo,  November  2d,  1863.  > 
"*  Notice  is  hereby  given  that,  in  aocoidanoe  mth  the 
laws  of  die  State  of  California,  and  pursoant  to  an  order  of 
the  Board  of  Trastees  of  said  Company,  there  will  be  sold 
at  pnblic  anction,  at  the  salesroom  of  Jerome  Bioe  &  Co., 
No.  327  Montgomeiy  street,  San  Franoisoo,  on  Saturday, 
the  fifth  day  of  December  next,  at  twelve  o'clock,  noon,  to 
Ihe  hi^est  bidder,  for  cash,  in  .United  States  gold  coin,  so 
many  shares  of  the  capital  stock  of  the  company  standing 
in  the  names  of  the  foUowing  shareholders  as  will  be  neces- 
saiy  for  the  payment  of  an  assessment  levied  October  3d, 
1868,  together  witii  ezpenae*  of  advertising  and  sale^  to 
wit: 


KAMSa. 


Sbaiw. 


Ameont. 


J.  B.  Bayerque 

A.  C.  Peachy 

S.  Heydenf  eldt 

L.  Maynard  

Eng.  Celle 

E.  A.  Breed 

J.  E.  Whittaker 

O.  T.  Enoz 

W.  E.  Barron 

Barron  &  Co. ■ 

Hall  McAllister 

B.  Bayerqne 

A.  Borel 

C.  H.  Reynolds  

J.  0.  Badarous 

N.  Larco 

C.  Bonner 

T.  Bonacina 

R  J.  Morit* I 

J.  Young I 

Thos.  Bftl'       


89 
400 
176 
220 

60 

60 

40 

60 

10 
405 

37 

24 

20 

10 
4 

10 

80 

10 

u 

80 
19.3 


$890 

4,000 

1,750 

2,200 

600 

1,000 

800 

1,000 

100 

4>000 

740 

840 

200 

200 

80 

100 

600 

100 

140 

800 

1.930 
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VAXsa. 


Amount. 


Jnh.  IfeAIlister 

Ogden  Hoffman 

D.  Lake 

E.  B&rron •« 

J.  B.  Sbaw ; 

J.D.Wilson 

F.  L.  A.  Pioche 

Clias.  Hosmer 

P,  W.  McKay  (assessments  Nos,  1  to  10 

included) •  •  •  • . 


$48D 
650 

1,400 

1,120 
100 
890 

1,000 
200 

2,650 


** '  By  order  of  the  Board  of  Trustees. 

**  *  Edwabd  a.  BssiED,  Secretary/ 

'^  There  may  be  some  who,  having  no  faith  in  mankind, 
win  insist  that  this  is  a  gigantic  game  of  freeze  out.  Citizens 
generally  will  believe  it  to  be  one  instance  out  of  many 
that  seldom  come  to  light,  where  the  shrewdest  and  most 
earefol  and  honorable  business  men  are  led  into  operaticms 
whose  results  are  more  regretted  by  them  on  account  of  the 
mortification  they  must  feel  at  seeing  poor  men  ruined  by 
being  drawn  into  enterprises  on  the  strength  of  their  names, 
than  for  the  thousands  of  dollars  that  are  taken  out  of  their 
ofwn  coffers  and  sunk.  If  that  is  the  case,  society  is  indebted 
to  the  capitalists  in  the  ^Santiago '  who  allow  the  story  to  be 
told  for  the  warning  of  a  mining-mad  community. 

"Every  honest  exposure  of  the  operations  of  a  mining 
company  or  its.  agents,  helps  to  break  up  the  schemes, of 
mndlers,  which  are  doing  more  than  anything  else  to  pre- 
▼ent  the  development  of  the  resources  of  tiie  mineral  States. 
Let  the  honest  men  who  are  diddled,  thoroughly  sift  th:' 
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method  of  the  deceit  that  makes  them  suffer,  and  with  all 
the  appliances  of  the  law  prosecute  those  who  deceive  them, 
and  prospecting  will  be  put  on  a  firm  basis,  and  California 
and  the  territories  adjacent  will  continue  every  year  to 
astonish  the  world  with  the  bounty  of  their  newly  developed 
treasures.  Meanwhile^  every  citizen  finds  a  lesson  in  the 
atoiy  of  the  Santiago.  Whether  it  was  only  a  mistake  or 
something  worse^  it  is  clear  that  it  is  not  safe  for  any  man  to 
invest  his  all  in  any  one  mining  speculation,  however  promis- 
ing it  may  be,  nor  though  the  ablest  business  men  in  the 
community  believe  in  it  Let  the  prospecting  go  on,  but 
let  no  man  stake  his  all  on  the  realization  of  any  one  pros- 
pect that  is  not  absolutely  in  the  line  of  his  own  business.'' 

This  action  was  commenced  to  recover  damages  for  the 
fibeL 

The  defendants  in  the  answer  set  up,  among  other  defenses, 
the  truth  of  the  alleged  libel.  They  also  averred  in  the 
answer,  that  at  the  time  of,  and  before  the  publication,  the 
matters  therein  contained  were  commonly  reported  and  gen- 
erally believed,  and  that  they  published  the  same  believing 
it  to  be  true,  after  careful  inquiry,  and  without  malice,  and 
that  it  referred  to  transactions  and  conditions  of  a  public  or 
general  corporation,  of  which  the  plaintiff  was  a  trustee  and 
member,  and  that  he  was  referred  to  in  that  capacity  only, 
and  that  the  publication  was  made  in  the  usual  course  of 
defendant's  business  as  public  journalist,  without  ill-will  or 
intent  to  defame  the  plaintiff. 

On  the  trial  one  McCuUpch  was  called  as  a  witness  for 
defendants,  and  he  testified  that  he  was  a  chemist  and  had 
obtained  a  patent  for  a  process  for  reducing  silver  ore ;  that 
Wilson  had  obtained  the  right  to  use  it  in  1861  in  Nevada. 
The  counsel  for  defendants  then  offered  in  evidence  a 
pamphlet,  published  by  McCulloch  in  1862,  in  which  he 
had  spoken  of  the  plaintiff^  and  accused  him  of  having  tried 
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to  induce  the  witness  to  make  ezperinients  with  the  process^ 
and  falsely  represent  it  as  a  failure,  so  that  the  plaintiff  might 
profit  by  a  depreciation  in  mining  stocks  caused  thereby. 
The  plaintiffs  attorney  objected,  and  the  Court  ruled  out 
the  pamphlet  There  was  a  daily  paper  published  in  San 
Francisco  called  the  Daily  Morning  Call.  On  the  Slst  of 
October,  1863,  the  Call  published  an  article  in  relation  to  the 
plaintiffs  connection  with  the  Santiago  Mine,  reflecting  se- 
verely upon  him.  The  defendants'  attorney  offered  this 
article  in  evidence,  and  the  plaintiff's  attorney  objected,  and 
the  Court  ruled  out  the  article.  The  jury  found  a  verdict  in 
favor  of  the  plaintiff  for  seven  thousand  five  hundred  dollars, 
and  the  Court  rendered  judgment  for  that  amount.  The  de- 
fendants appealed  from  the  judgment  and  from  an  order  de- 
nying a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

J.  W.  Winans,  for  Appellants. 

The  Court  erred  in  refusing  to  allow  defendants  to  prove 
their  assertion  that:  ^'The  investigations  are  not  yet  ended; 
but  the  chief  owners  believe  that  they  have  been  outrage- 
ously swindled."  The  evidence  was  competent  in  justifica- 
tion. The  charge  complained  of  was  a  distinct  part  of  the 
alleged  libel,  and  divisible  from  the  rest.  It  could,  there- 
fore,  be  separately  justified.  (2  Selwyn's  Nisi  Prius,  1053 ; 
Mowbray  v.  Walton^  2  Bam.  &  Aid.  673.)  Section  thirteen 
of  the  Practice  Act  provides  that :  "  The  defendant  may,  in 
his  answer,  all^e  both  the  truth  of  the  matter  charged  as 
defamatory,  and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages;  and  whether  he  prove  the  justification 
or  not,  he  may  give  in  evidence  the  mitigating  circum- 
Btances^."  But  this  doctrine  of  justification,  by  proving  the 
truth  of  the  charge,  is  sustained  fully  by  the  authorities. 
{Commonwealth  v.  Snelling,  15  Pic*.  341 ;  Bisbey  v.  Shaw,  2 
Kernan,  72;  Stow  v.  Converse,  4  Conn.  33;  Thrall  v.  Sml- 
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ley,  9  Cal.  536;  Vanwych  v.  Guthrie,  4  Dner,  274;  True  v* 
PlumUy,  86  Maine^  466,  481;  1  Eilliard  (m  Torts,  840;  1 
Starkie  on  Slander,  233 ;  Steele  v.  Bouthwick,  1  Am.  Lead. 
Cases,  notes,  116 ;  Vodrhees'  New  York  Code,  Sec.  165,  and 
notes.)  Again,  if  the  evidence  of  the  truth  of  the  charge, 
that  the  chief  owners  believed  themselves  to  be  outrageously 
swindled,  did  not  constitute  a  justification,  it  was  clearly 
admissible  in  miligation  of  damages,  yet  the  Court  ruled 
it  out  on  this  ground  also,  although  the  point  was  ex* 
pressly  presented.  (1  Maule  &  Selw.  284;  Earl  of  Leices- 
ter  V.  Walter,  2  Campbell,  251;  Anthon's  Nisi  Prius,  notea, 
38-40 ;  Gilman  v.  Lowell,  8  Wraid.  582 ;  Hanson  v.  Veateh, 
1  Black.  371;  Deivitt  v.  Greenfield,  5  Ohio,  226;  Jenks  v. 
Backhouse,  1  Binney,  92 ;  Bailey  v.  Hyde,  8  Conn.  466 ;  Bush 
V.  Prosser,  1  Kernan  [11  N.  Y.],  855 ;  Heaton  v.  Wright,  10 
How.  Pr.  83.)  And  in  Stanley  v.  Webb,  21  Barb.  148,  a  case 
very  similar  in  principle  to  that  we  are  considering,  the 
court  say :  "  The  rule  of  law  allowed  the  defendant  to  prove 
anything,  under  the  general  issue,  which  does  not  tend  to 
a  justification,  but  which  falls  short  of  that."  That  was  an 
action  for  libel,  and  the  attention  of  this  court  is  invoked 
to  it  as  being  strongly  similar  in  its  facts,  as  well  as  in  its 
principles,  to  that  imder  review.  {Remington  v.  Congdon,  2 
Pick.  315 ;  Bisbey  v.  Shaw,  2  Kernan,  72,  73;  Weed  v.  Bib- 
bins,  32  Barb.  321 ;  Mapes  v.  Weeks,  4  Wend.  662 ;  Starkie 
on  Slander,  vol.  2,  p.  95,  note  2;  Root  v.  King,  7  Cowan, 
616,  617 ;  Chalmers  v.  Shackell,  6  Carr.  &  P.  475 ;  Kennedy 
V.  Gregory,  1  Binney,  85.)  The  alleged  libel  constitutes  a 
privileged  communication.  Its  publishers,  the  defendants, 
were  not,  therefore,  liable  without  proof  of  express  malice. 
For  a  clear  statement  of  the  doctrine  of  privileged  com- 
munications we  refer  to  the  opinion  of  an  eminent  jurist, 
Judge  Parkee,  of  New  Hampshire.  {State  v.  Burnham,  9 
N.  H.  41 ;  Bradbury  v.  Heath,  12  Pick.  165 ;  Perhine  v.  Mii' 
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eheU,  81  Barb.  467;  Keny  v.  Tingling,  1  Queen's  Bench, 
699;  Garrett  v.  OUbert,  6  Gray,  97.) 

The  words  complained  of  are  not  libelous,  per  w,  as  (in 
themselves)  they  cannot  be  said  to  import  anything  of  a 
defamatory  character  concerning  the  plaintiff.  They  make 
no  direct  charge  against  him  of  any  kind  whatever.  It  fol- 
lows that  what  the  defendants  intended  and  understood  them 
to  mean,  and  what  they  were  understood  by  those  to  whom 
fliey  were  published  to  mean,  must  be  a  matter  of  averment 
and  proof.  {Oilman  v.  Williams,  4  Wend.  320;  Andrews 
▼.  Woodmansee,  15  Wend.  232;  Woolnpth  t.  Meadows,  5 
East,  463 ;  Dexter  v.  Taber,  12  Johns.  239.) 

Evidence  of  previous  publication  in  other  newspapers  or 
journals,  containing  the  same  charges,  was  admissible  to  dis- 
prove malice,  and  in  mitigation  of  damages.  The  Court  erred 
in  excluding  the  article  in  the  Daily  Morning  Call,  and  that 
in  McOuUoch's  pamphlet.  (Wyatt  v.  Oore,  1  Holt's  Nisi 
Prius,  299 ;  Romayne  v.  Duane,  3  Wash.  C.  C.  K^.  246 ; 
Morris  v.  DtLonCj  1  Binney,  90;  Bums  v.  McCarhle,  2 
Browne,  80;  Wilson  v.  Apple,  3  Ohio,  270.) 

In  Morris  v.  BarJeer,  4  Harrington,  521,  the  Court  says  it 
18  reasonable  ^^that  although  a  man  may  not  justify  the 
nttering  of  a  slander,  nor  attempt  to  prove  its  truth  upon  a 
plea  of  not  guilty,  yet  with  a  view  to  mitigate  the  damages, 
and  disprove  malice,  he  might  show  that  before  the  utter- 
ing of  the  slander  by  the  defendant  it  was  generally  reported 
and  spoken  of  by  others."  In  the  case  of  Bailey  v.  Hyde, 
S  Conn.  463,  the  Court  thus  declares:  "  Or  if  the  fame  of 
a  person  is  disparaged  by  there  having  been  reports  in  the 
nei^borhood  that  he  had  been  guilty  of  practices  similar  to 
those  imputed  to  him,  it  is  admissible."  (Treat  v.  Brownr 
ing,  4  Conn.  408 ;  Earl  of  Leicester  v.  Walter,  2  Gamp.  257 ; 
Wyatt  V.  Gore,  1  Holt's  N.  P.  299.) 
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The  charge  contained  in  the  artide  w^s  virtually  one  of 
swindling.  The  mere  form  of  expression,  "  I  believe  he  is  a 
swindler,"  or  "  it  is  believed  he  is  a  swindler,"  does  not  alter 
the  character  of  the  libel.  It  would  be  remarkable  if  ia 
actions  of  libel  in  the  above  instances,  a  man  could  either 
justify  or  mitigate  the  wrong  of  such  publication  in  a  news- 
paper, by  himself  taking  the  stand  and  swearing  that  he  did 
believe  it,  or  calling  Smith  or  others  to  swear  that  they 
believed  it.  Private  character  is  afforded  a  weak  protection 
if  such  is  the  law.  A  sure  mode  of  contumely  and  degra- 
dation is  presented ;  easy  of  infliction,  easy  of  justification, 
and  impossible  of  refutation.  The  belief  of  a  man's  enemy 
concerning  his  conduct  and  principles  would  at  once  furnish 
the  sword  with  which  to  assault,  and  the  shield  to  avoid  pun- 
ishment in  return.  The  charge,  though  made  under  the 
form  of  the  belief  of  other  persons,  is  in  the  eye  of  the  law 
a  direct  charge  of  swindling,  and  therefore  the  only  proof 
admissible  in  justification  would  be  proof  of  the  fact  of 
swindling,  and  not  merely  the  belief  of  others.  (Heard  on 
Libel,  Sec.  176 ;  Waters  v.  Jones,  8  Porter's  Ala.  E.  448 ; 
Logan  v.  Steele,  1  Bibb.  593 ;  Brooks  v.  Bemis,  8  Johns.  465 ; 
Boot  V.  King,  7  Oowen,  S.  O.,  15 ;  4  Wend.  113 ;  SJcinner  v. 
Powers,  1  Wend.  451 ;  Miller  v.  Miller,  8  John.  74;  Stick  v. 
Wisdome,  Oo.  Eliz.  348 ;  Broion  v.  Lamberton,  2  Binn.  34 ; 
Nye  V.  Otis,  8  Moss,  122;  Kennedy. y.  Clifford,  19  Wend- 
301 ;  Inman  v.  Foster,  8  Wend.  603.) 

It  is  now  the  established  rule  that  to  publish  a  libel,  giv- 
ing the  name  of  the  author,  is  as  actionable  as  if  no  author's 
name  was  mentioned.  And  the  proof  that  the  person  named 
told  the  publisher  of  the  fact  published  is  not  even  admissible 
in  mitigation  of  damages. 

The  very  clear  and  able  opinion  of  Kent,  Ch.  J.,  in  Dole 
v.  Lyons  (10  Johns.  449,  et  seq.)^  settles  these  questions  on 
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principle  forever,  and  has  remained  the  settled  law  of  New 
York,  and  we  believe  of  the  United  States,  ever  since. 

Evidence  that  a  defendant  had  been  told  by  another  what 
he  nttered  against  the  plaintiff  is  as  inadmissible  in  mitiga- 
tion of  damages  as  it  is  in  justification,  whether  the  author's 
name  was  given  at  the  time  of  publication  or  not  {Mapes  v. 
Weeks,  4  Wend.  659;  Inman  v.  Foster,  8  id.  602;  Kennedy 
▼.  Gifford,  19  Wend.  301 ;  Austin  v.  Hanchette,  2  Hoot,  148 ; 
Treat  v.  Brovming  et  al.,  4  Conn.  408.) 

It  is  well  settled  that  neither  particular  reports  nor  public 
reputation  of  the  truth  of  the  slander,  nor  of  kindred  charges 
against  the  plaintiff,  are  admissible.     {Inman  v.  Foster,  8 
Wend.  608 ;  Kennedy  v.  Oifford,  19  Id.  801 ;  Watson  v.  Buck, 
5  Cow.  499 ;  Boot  v.  King,  7  id.  613 ;  Fry  v.  Bennett,  8  Bosw. 
201 ;  Sheckel  v.  Jackson,  10  CusL  26.)     This  is  not  a  privi- 
I^ed  communication.     A  private  person  complains  of  a 
libel  published  in  a  newspaper,  concerning  him  as  a  man. 
The  authorities  cited  are  utterly  inapplicable.     Mining  is 
aaid  to  be  a  matter  of  great  public  interest    True,  but  not 
more  so  than  agriculture,  or  commerce,  or  transactions  in 
city  property.     Is  a  newspaper  privileged  to  charge  a  man 
with  being  a  swindler  in  town  lots,  because  the  sale  of  town 
lots  is  now  a  matter  of  great  public  attention  t    (Littlejohn 
v.  Greeley,  13  Abb.  Pr.  E.  48,  49 ;  Boot  v.  King,  4  Wend. 
122 ;  Sheckel  v.  Jackson,  10  Cush.  26.)    In  the  libel  in  the 
Bulletin  no  reference  is  made  to  the  article  in  the  Call.    As 
was  said  in  Bond  v.  Kendall,  36  Vt  743,  ^*  it  lacks  the  salvo 
which  has  characterized  all  the  cases  in  which  it  has  been 
permitted  to  show  tiiat  the  defendant  was  reporting  what 
had  been  told  him  by  another,  viz. :  the  giving  the  name  of 
the  author.''    Evidenoe  that  the  defendant  had  been  previ- 
ously told  of  the  slander  by  another,  was  rejected  when 
offered  in  mitigation  of  damages  in  the  following  cases,  also: 
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(Mapes  V.  WeeJes,  4  Wend,  659 ;  Oilman  v*  Jjowell,  8  id.  581 ; 
Walcot  V.  Edl,  6  Mass.  514;  Clark  v.  Munsel,  6  Mete.  389 ; 
Anthony  v.  Stevens,  1  Mo.  256;  Moberly  v.  Preston,  8  id. 
462 ;  Thompson  v.  Bowers,  1  Doug.,  Mich.  827 ;  Sheckel  v. 
Jackson,  10  Cush.  25 ;  Leister  v.  Smith,  2  Boot,  24 ;  Lewis 
7.  Niles,  1  id.  346;  Jackson  v.  Stetson,  16  Mass.  57;. -Bond  v* 
WendeZ,  36  Vt.  743;  TaZtw/f  v.  CZarfc,  2  M.  &  Rob.  312.) 

Were  the  damages  excessive,  or  given  under  the  influence 
of  passion  or  prejudice?  On  this  subject  the  code  of  civil 
practice  in  this  State  is  very  plain.  It  is  not  merely  "  ex- 
cessive damages''  which  afford  a  sufficient  ground  of  new 
trial,  but  they  must  be  6o  excessive  as  to  appear  '^  to  have 
been  given  under  the  influence  of  passion  or  prejudice." 
(Prac.  Act,  Sec.  198,  d.  6.) 

The  Court  below,  in  the  broad  discretion  which  it  exer- 
cised in  determining  the  motion  for  a  new  trial,  did  not  see 
any  evidence  of  this  passion  or  prejudice.  {HaU  ▼.  Bark 
ErnOy  Banning,  88  Cal.  525.) 


By  the  Court,  Cbockbtt,  J,: 

If  the  alleged  libel  was  actionable  per  se,  it  was  mmeoech 
sary  to  prove  the  colloquium  in  order  to  make  out  a  prima 
facie  case  for  the  plaintiff.  When  a  libel  is  not  actionable 
on  its  face,  but  has  a  covert,  libelous  meaning,  a  colloquium 
is  necessary  to  explain  the  subject  matter,  and  to  bring  to 
light  the  true  interpretation  of  the  libelous  words.  In  such 
cases  the  colloquium  must  be  proved.  But  in  the  present 
case  the  alleged  libel  is  actionable  on  its  face,  and  it  was 
unnecessary  to  prove  the  colloquium.  No  unprejudiced 
person  of  ordinary  intelligence  can  read  tiie  publication 
eomplained  of,  and  avoid  the  conclusion  that  it  imputes  to 
the  plaintiff  grave  offenses  and  dishonest  practices,  which, 
if  established,  would  justly  bring  him  into  general  contempt 
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and  disgrace.     The  motion  for  a  nonsuit  was  therefore 
properly  denied . 

The  alleged  libel- contains  a  paragraph  in  these  words: 
^  The  investigations  are  not  yet  ended^  but  the  chief  owners 
believe  they  have  been  outrageously  swindled.''  The  de- 
fendants offered  to  call  the  chief  owners  of  the  mine^  to 
prove  by  them  that  at  the  date  of  the  publication  they 
believed  they  had  been  outrageously  swindled.  The  Court 
excluded  this  proof,  but  decided  that  defendants  were 
entitled  to  prove  all  the  facts  and  circumstances  tending  to 
flhow  that  the  owners,  or  any  of  them,  had  been  swindled, 
tnd  all  facts  and  circumstances  tending  to  create  such  belief. 
The  defendants  excepted,  and  assign  this  ruling  as  error. 
They  claim  that  the  proof  was  admissible,  both  in  justification 
of  that  portion  of  the  alleged  libel  and  in  mitigation  of 
damages.  But  it  was  clearly  inadmissible  for  either  purpose. 
It  cannot  be  denied,  and  the  counsel  for  the  defendants 
concedes  to  the  fullest  extent  that  it  is  well  established,  both 
on  reason  and  authority,  that  if  a  libel  assert  the  defamatory 
matter,  not  as  a  fact,  but  only  on  the  belief  of  the  author,  or 
as  a  rumor  or  general  suspicion,  the  libel  cannot  be  justified 
hy  proof  that  the  author  believed  it  to  be  true,  or  that  there 
was  such  a  rumor  or  geneiral  suspicion. 

In  order  to  justify  a  publication,  purporting  to  be  made 
on  the  belief  of  the  author  that  the  fact  was  true,  the 
defendant  must  prove  the  truth  of  the  fact,  and  not  merely 
that  he  believed  it  to  be  true.  If  one  publish  of  another 
that  he  believes  he  was  guilty  of  murder  or  arson,  it  is  no 
jnstification  to  prove  that  he  did  in  good  faith  believe  it; 
bat  to  make  good  the  justification  he  must  prove  that  the 
{daintiff  was,  in  fact,  guilty  of  murder  or  arson.  This  is 
conceded  on  all  sides  to  be  the  law;  and  it  results  necessarily 
that  if  the  publication  complained  of  here  had  asserted  that 
the  author  of  it  believed  the  chief  owners  of  the  mine  had 
been  swindled,  it  would  not  have  been  a  justification  to 
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prove  that  he  did  so  believe.  To  justify  the  publication  he 
must  have  proved  that  they  had,  in  fact,  been  swindled. 
But  how  can  it  vary  the  principle  which  underlies  this  rule 
of  law,  that  the  charge  is  made,  not  as  a  matter  of  belief  on 
the  part  of  the  author,  but  as  the  belief  of  other  persons  I 
If  there  be  any  difference  in  principle  between  the  two 
propositions,  more  plausible  reasons  can  be  adduced  why 
proof  of  the  belief  should  be  held  to  be  a  justification  in 
the  former  case  rather  than  in  the  latter.  When  the  author 
publishes  his  own  belief  that  a  fact  exists,  he  knows  the 
sources  of  his  information,  and  whether  they  are  apparently 
reliable,  and  whether  the  conclusion  drawn  from  the  facts  is 
reasonable.  But  these  elements  may  all  be  lacking  in 
respect  to  the  belief  of  another.  He  may  have  had  no 
plausible  grounds  whatever  for  the  belief;  and  to  permit  a 
defamatory  charge  published  as  the  belief  of  some  other 
person,  to  be  justified  by  proof  that  such  person  did  believe 
the  fact  to  be  as  stated,  would  subvert  one  of  the  most 
thoroughly  well  e&tablished  rules  of  the  law  of  libel,  and 
break  dovm  one  of  the  chief  safeguards  of  private  reputation. 
The  proof  which  was  offered  and  excluded  was  obviously 
inadmissible  as  a  justification.  Nor  was  it  competent  evi- 
dence in  mitigation  of  damages.  The  "mitigating  circumr 
stances  '^  which  are  permitted  by  section  sixty-three  of  the 
code  to  be  pleaded  and  proved,  must  be  such  as  tend  to 
rebut  the  presumption  of  malice,  or  to  reduce  its  degree. 
All  libels  are  conclusively  presumed  to  be,  in  some  degree, 
malicious;  but  there  are  different  degrees  and  phases  of 
malice;  and  some  actionable  defamatory  publications  (all  of 
which  the  law  deems  to  be  malicious,  except  privileged 
communications),  are  in  fact  published  without  actual  malice. 
It  is  eminently  just,  therefore,  that  the  defendants,  with  a 
view  to  reduce  the  damages,  should  be  allowed  to  rebut  the 
presumption  of  malice  by  the  proof  of  what  the  statute 
terms  '^mitigating  GircumstanceB} ''  that  k  to  say^  the  cir* 
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enmstances  under  which  the  publication  was  made,  and  the 
real  motives  which  induced  it 

In  this  case  the  defendants  were  permitted  to  show  the 
sources  of  their  information  as  to  the  alleged  facts,  the 
circumstances  under  which  the  publication  was  made,  and  the 
real  motives  which  led  to  it;  and  they  did,  in  fact,  prove  by 
the  witness,  Nisbet,  that  Maynard,  one  of  the  chief  owners' 
of  the  mine,  stated  to  the  defendants,  or  one  of  them,  that 
he  and  the  other  principal  owners  believed  they  had  been 
swindled.  They  were'  further  permitted  to  show  that  they 
believed  this  information  to  be  perfectly  reliable,  and  pub- 
lished the  facts  as  related  to  them  by  Maynard,  in  the  full 
beUef  that  they  were  true,  and  not  from  any  malice  or  ill 
will  toward  the  plaintiff,  but  only  as  a  matter  of  general 
public  interest.  Could  it,  in  any  possible  view  of  the  sub- 
ject, have  tended  further  to  extenuate  the  publication,  if  it 
had  been  proved  that  the  chief  owners  did,  in  fact,  then 
believe  they  had  been  swindled?  It  cannot,  I  think,  be 
doubted  that,  so  far  as  the  conduct  and  motives  of  the 
defendants  are  concerned,  the  actual  belief  of  the  owners 
that  they  had  been  swindled  is  a  wholly  immaterial  circum- 
stance. The  defendants  were  informed,  from  an  apparently 
reliable  source,  that  they  did  so  believe;  and  they  acted 
in  good  faith  on  this  information,  believing  it  to  be  true. 
Would  it  render  the  conduct  of  the  defendants  either  more 
or  less  reprehensible  if  it  afterwards  appeared  that  the  chief 
owners  did  or  did  not  believe  they  had  been  swindled?  In 
deciding  on  the  conduct  or  motives  of  the  defendants,  the 
belief  of  the  owners  of  the  mine  that  thej  had  been  swindled 
was  a  false  quantity.  It  in  no  respect  touched  the  question 
at  issue,  to  wit:  the  conduct  and  motives  of  the  defendants 
m  making  the  publication.  If  the  defendants  were  credibly 
informed,  from  an  apparently  reliable  source,  that  Che 
owners  did  so  believe,  tfnd  if  they  acted  <m  this  information, 
believing  it  to  be  taruei  the  eittenuation  was  none  the  more 
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complete  from  the  fact  that  the  owners  did  so  believe,  nor 
would  have  been  any  less  complete  if  they  had  not  so  be- 
lieved. The  fact  of  their  belief  was  wholly  immaterial,  and 
could  have  no  effect  either  the  one  way  or  the  other  toward 
elucidating  the  conduct  or  motives  of  the  defendants.  The 
proof  was,  therefore,  properly  excluded. 

Another  point  made  by  the  defendants  is  that  the  publi- 
cation was  privileged,  and  that  the  defendants  could  not  be 
held  liable,  except  on  the  proof  of  express  malice,  of  which, 
it  is  claimed,  there  was  no  evidence  whatever.  It  is  said 
to  be  privileged,  because  it  was  published  by  public  journalists 
as  a  matter  of  general  and  peculiar  public  interest,  and 
related  to  the  conduct  of  the  plaintiff  in  his  capacity  of 
trustee  of  a  mining  corporation.  But  this  was  a  private  and 
not  a  public  corporation.  The  plaintiff  was  in  no  sense  a 
public  officer,  and  was  responsible  only  to  the  stockholders 
and  creditors  of  the  corporation  for  the  fidelity  of  his 
conduct  as  a  trustee.  His  office  was  no  more  a  public  office 
than  that  of  a  trustee  of  a  private  corporation  to  build  a 
bridge  or  construct  a  wagon  road.  Officers  of  this  character 
have  never  been  deemed  public  officers  in  such  sense  as  to 
render  them  amenable  to  criticism,  as  in  case  of  person? 
filling  public  offices  of  trust  and  confidence,  in  the  proper 
administration  of  which  the  whole  community  has  an  in- 
terest. In  the  latter  class  of  officers  public  policy  demands 
that  their  official  conduct  should  be  open  to  unrestricted 
criticism,  in  which  no  malice  is  implied  by  law;  and  express 
malice  must  be  proved  to  render  the  author  liable.  No 
case  has  been  cited,  nor  am  I  aware  of  any,  which  holds 
that  a  trustee  of  a  private  corporation  is  a  public  officer 
in  the  sense  claimed  by  the  defendants.  Nor  can  a  defama- 
tory publication  in  a  public  journal  be  said  to  be  privileged 
simply  because  it  relates  to  a  subject  of  public  interest,  and 
was  published  in  good  faith,  without  malice,  and  from  laud- 
able motives.    No  adjudicated  case,  that  I  am  aware  of,  has 
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ever  gone  so  far.  But  whilst  such  publications  cannot  be 
deemed  privileged,  so  as  to  require  proof  of  express  malice, 
the  publisher,  in  order  to  rebut  the  presumption  of  malice, 
should  be  allowed  the  fullest  opportunity  to  show  the  cir- 
eumstances  under  which  the  publication  was  made,  the 
80ur<%9  of  his  information,  and  the  motives  which  induced 
the  publication.  The  public  interest,  and  a  due  regard  to 
the  freedom  of  the  press,  demands  that  its  conductors  should 
not  be  mulcted  in  punitive  damages  for  publications  on  sub- 
jects of  public  interest,  made  from  laudable  motives,  after 
due  inquiry  as  to  the  truth  of  the  facts  stated,  and  in  the 
honest  belief  that  they  were  true.  On  die  other  hand,  if 
the  rule  were  further  relaxed,  so  that  such  publications  in 
respect  to  private  persons  would  be  deemed  privileged, 
thereby  shifting  the  burdoi  of  proof  from  the  defendant  to 
the  plaintiff,  in  respect  to  malice,  there  would  be  but  little 
security  for  private  character. 

It  is  easy  for  the  publisher  to  show  the  circumstances  imder 
which  the  publication  was  made,  the  sources  of  his  informa- 
tion, and  the  motives  for  the  publication,  and  thus  to  rebut 
the  presumption  of  malice.  But  if  the  burden  of  proof  was 
on  the  plaintiff,  it  would  often,  and  perhaps  generally,  be 
very  di£Bcult,  if  not  impossible,  to  prove  express  malice.  I 
think  the  present  rule,  which  allows  to  the  publisher  the 
fullest  opportunity  to  rebut  the  presumption  of  malice, 
secures  to  him  all  the  protection  which  is  consistent  with  a 
due  regard  to  the  safely  of  private  character. 

There  was  no  error  in  excluding  from  the  jury  the  article 
from  McOullough's  pamphlet,  or  the  publication  in  the  Morn- 
ing Call.  The  former  had  no  reference  whatever  to  the 
transactions  referred  to  in  the  present  case,  and  must  be 
deemed  libelous,  inasmuch  as  the  Court  had  no  means  of 
determining  its  truth  or  falsity  by  a  judicial  investigation. 
A  former  distinct  libel  on  the  plaintiff  by  another  person 
ought  not,  on  any  principle  of  reason  or  justice,  to  be  held 
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to  be  an  extenuation  of  the  second  libel.  If  the  rule  were 
otherwise,  the  more  frequently  an  innocent  person  was 
libeled,  the  less  would  be  his  cha^^'^e  for  redress  against  each 
successive  libeler;  and  the  more  flagrant  his  wrongs,  the 
less  remedy  would  the  law  afford  him.  It  has  often  been 
decided  that  it  is  not  admissible  to  prove  in  mitigation  that 
prior  and  up  to  the  time  of  the  publicatipn  the  plaintiff  had 
been  generally  reported  and  suspected  to  have  been  guilty 
of  the  acts  imputed  to  him  in  the  libel.  Some  of  the  earlier 
cases  hold  such  proof  to  be  admissible.  (Earl  of  Leicester 
V.  Walter,  2  Camp.  251 ;  1  Maule  &  Selw.  284 ;  Anthon's  Nisi 
Prius,  38-40,  and  notes;  Noble  v.  Fuller^  Peak's  Add.  Cases. 
139.)  But  the  current  of  modern  authorities  is  to  the  con 
trary.  {Treat  v.  Browning,  4  Conn.  415;  Jones  v.  Stevens y 
11  Price,  82 ;  Mills  et  al.  v.  Spencer  et  al.,  1  Holt,  53 ;  3  Engl. 
C.  L.  R.  177;  Inman  v.  Foster,  8  Wend.  606;  Saunders  v. 
Mills,  6  Bing.  215,  220 ;  19  Engl.  C.  L.  K  104,  106 ;  Hare  & 
Wallace  Notes,  1  Am.  Leading  Cases^  201,  et  seq.;  Townsend 
on  Slander  and  Libel,  504,  et  seq.) 

These  decisions  proceed  on  the  theory  that  public  policy, 
the  good  order  and  repose  of  society,  and  a  due  regard  for 
the  protection  of  private  character^  demand  that  no  one 
should  be  permitted  to  excuse  or  palliate  the  offense  of 
defaming  the  reputation  of  another  on  so  slight  a  ground  as 
public  rumor  or  general  suspicion,  which  are  often  wholly 
unfounded,  and  the  result  either  of  malice  or  misapprehen- 
sion. If  the  defendants  had  offered  to  prove,  in  mitigation, 
that  the  plaintiff  was  commonly  reported  and  generally  sus- 
pected to  have  been  guilty  of  the  acts  imputed  to  him  in  the 
alleged  libel,  I  think  the  proof  would  not  have  been  admis- 
sible in  mitigation  of  damages,  under  the  rule  established 
by  the  almost  unbroken  current  of  modem  decisions. 

Assuming  that  the  article  in  the  Morning  Call  related  to 
the  same  transactions  referred  to  in  the  publication  in  the 
Bulletin,  it  must  be  deemed  libelous,  for  the  reasons  already 
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stated  in  respect  to  the  article  ifrom  McCuUough's  pampUet ; 
and  it  is  not  pretended  that  the  publication  in  the  Bulletin 
was  founded  in  any  degree  on  the  information  derived  from 
the  Morning  CdU,  or  any  one  connected  with  it  On  the 
contrary,  the  defendant,  Nisbet,  testifies  that  he  made  an 
unsuccessful  effort  to  obtain  information  from  that  source 
before  the  article  in  the  Bulletin  was  written,  and,  failing  to 
obtain  it  in  that  quarter,  the  publication  was  based  on  the 
information  derived  from  Maynard,  which  was  deemed 
entirely  accurate  and  thoroughly  reliable.  The  article  in  the 
CaU  performed  no  other  oflSce  than  to  direct  his  attention  to 
the  subject,  and  to  stimulate  further  inquiry.  A  general 
rnmor  on  the  street  would  have  led  to  the  same  result,  and 
proof  of  the  rumor  would  have  been  as  admissible  in  miti- 
gation as  the  publication  in  die  CaU,  which,  as  here  pre- 
sented, can  be  treated  in  no  other  or  more  favorable  light 
than  as  a  printed  rumor;  and,  as  already  stated,  proof  of 
rumors  or  general  suspicion  is  not*  admissible  in  mitigation 
of  damages. 

It  is  also  assigned  as  error  that  the  evidence  did  not  justify 
a  verdict  for  the  plaintiff;  but  there  was  some  evidence 
tending  to  support  the  plaintiff's  case,  and  it  was  the  province 
of  the  jury  to  weigh  the  testimony.  We  never  disturb  the 
verdict  on  the  ground  that  it  was  not  justified  by  the  evidence 
when  there  was  a  substantial  conflict  in  the  testimony,  even 
though  we  may  consider  it  to  be  greatly  against  the  weight 
of  evidence. 

We  are  alao  urged  to  reverse  the  judgment  on  the  ground 
that  the  damages  are  so  grossly  excessive  as  to  raise  a  reason- 
able presumption  that  the  verdict  was  rendered  under  the 
influence  of  passion  or  prejudice  in  the  jury.  After  a  care- 
ful examination  of  the  evidence,  it  is  impossible,  I  think,  to 
resist  the  conclusion  that  the  damages  are  for  a  larger  sum 
than  the  facts  justified. 

Tot..  ZLL— as 
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There  was  no  proof  of  Bpecial  damage^  and  it  was  satis- 
factorily established  that  the  publication  was  made  after 
careful  inquiry  from  an  apparently  reliable  source  as  to  the 
truth  of  the  f acts^  and  in  the  full  belief  that  the  publication 
was  true.  And  there  was  not  only  no  proof  of  express 
malice,  but  it  was  clearly  shown  that  the  defendants  had  no 
malice  or  ill  will  toward  the  plaintiff,  and  made  the  publica- 
tion in  the  usual  course  of  their  business  as  public  journal- 
ists, believing  the  matter  to  be  one  of  special  interest  to  the 
public  at  that  time.  It  was,  therefore,  not  a  case  calling  for 
punitive  damages.  Nevertheless,  the  law  implies  that  every 
libelous  publication  causes  some  damage  to  the  injured  party, 
and  it  is  the  peculiar  province  of  the  jury  to  estimate  the 
amount.  The  Court  will  not  interfere  in  such  cases  unless 
the  amount  awarded  is  so  grossly  excessive  as  to  shock  the 
moral  sense,  and  raise  a  reasonable  presumption  that  the 
jury  was  under  the  influence  of  passion  or  prejudice.  In 
this  case,  whilst  the  sum  Awarded  appears  to  be  much  larger 
than  the  facts  demanded,  the  amount  cannot  be  said  to  be 
so  grossly  excessive  as  to  be  reasonably  imputed  only  to 
passion  or  prejudice  in  the  jury.  In  such  cases  there  is  no 
accurate  standard  by  which  to  compute  the  injury,  and  the 
jury  must,  necessarily,  be  left  to  the  exercise  of  a  wide 
discretion;  to  be  restricted  by  the  Court  only  when  the  sum 
awarded  is  so  large  that  the  verdict  shocks  the  moral  sense, 
and  raises  a  presumption  that  it  must  have  proceeded  from 
passion  or  prejudice.  As  already  stated,  the  verdict  in  this 
case  is  not  so  grossly  excessive  as  to  raise  that  presumption. 

Judgment  affirmed* 
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E.  H.  HILDEBRAND  v.  C.  E.  STEWART. 

LKJffiov  or  SiXTKSMTB  0B  Tbutt^sixth  S9CTZ0N. —  A  location  tad  «iitrjf 
d  any  portion  of  a  alzteenth  or  thirty-slzth  section,  made  under  the 
Act  of  April  27th,  1868,  ta  Invalid,  and  falls  to  rest  any  title  In  the  loca- 
tor, proTfded  there  waa  a  settlement,  hf  oocnpatioii  or  ImproToment,  on 
anjr  part  oC  the  section,  owned  by  another,  who  had  aeqoired  no  preemp- 
tion right  to  a  apedfle  part  of  the  section,  and  the  locating  agent  did  not 
glTc  the  occupant  or  claimant  of  such  improvement  the  notice  of  sixty 
days  required  by  tlie  fifth  section  of  said  Act. 

iHii^ —  A  hoose  and  corral  are  Improvementa  of  the  character  contemplated 
bf  tho  fifth  section  of  the  Act  of  April  27th,  1868,  providing  for  the  sale 
of  certain  lands  belonging  to  the  State. 

IBBM. —  The  location  and  entry  of  any  portion  of  a  sIztMBth  or  thirty- 
alzth  section  Is  invalid,  If  the  aflldavlt  of  the  locator,  or  hla  application 
to  locate  and  purchase,  does  not  state  that  he  is  desirous  to  purchase 
the  land,  and  does  not  give  a  description  thereof  by  legal  subdivisions. 
A  statement,  signed  by  the  applicant  and  not  sworn  to^  containing  the 
same  matters  required  in  the  affidavit,  and  accompanying  the  affidavit, 
does  not  render  the  entry  valid. 

BiQBT  ID  PuBCBASi  PUBLIC  LAN D8.^  MThon  the  law,  under  which  public 
landa  are  sold,  requires  certain  acts  to  be  performed  aa  a  prerequisite  to 
the  right  to  purchase,  the  Courts  cannot  dispense  with  the  performance 
of  those  acta  by  legallaing  an  en^  made  without  complying  with  them. 

Appeal  from  the  District  Court  of  the  Tenth  Judicial  t)i8- 
trict,  Colusa  County. 

The  following  is  the  application  made  by  defendant, 
November  20thy  1867^  and  the  affidavit  accompanying  the 
same: 


^  Mastbvillb  Land  Dibtxiot, 


.( 


NoTember  20th,  1867 

«  Location  No.  491. 

*^  To  Stats  Locatuvo^  Aoxkt:  I,  Charles  E.  Stewart,  of 
Colusa  County,  State  of  California,  do  hereby  apply  under 
flie  provisions  of  an  Act  entitled  ^  An  Act  to  provide  for  the 
sale  of  certain  lands  belonging  to  the  State,'  approved  27th 
Aprily  1868.  to  purchase  and  locate  the  foUowing  described 
land  in  Oolnsa  County:  the  sou&west  quarter  and  north we^t 
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quarter,  and  the  nortbeast  quarter  of  tlie  southwest  quarter 
of  sectiooL  sixteen,  township  fourteen  north,  range  three  west. 
Mount  Diablo  base  and  meridian,  containing  one  hundred 
and  twenty  acres  according  to  the  returns  of  the  IT.  S.  Sur- 
veyor General,  and  which  I  agree  to  accept  in  lieu  of  the  fuD 
amount  of  one  hundred  and  twenty  acres,  for  which  I  agree 
to  pay  to  the  State  of  California  «ne  dollar  and  twenty^five 
cents  per  acre,  in  the  following  manner,  viz. :  twenty  per  cent 
of  the  purchase  money,  together  with  interest  on  the  balance 
at  the  rate  of  ten  per  cent,  per  annum  in  advance,  from  the 
date  of  location  in  the  Locating  Agent's  office. 
^  This  location  has  been  made  by  me  in  lieu  of 

*'  Ohaeles  E.  Stbwabt.'' 

"  Afpibavit  of  Location* 

'*  Location  No.  491.        \     Statb  of  Caufobnia, 
1£a.rysvii,lb  Land  Distbict,/  County  of  Colusa. 

"  I,  Charles  E.  Stewart,  of  Colusa  County,  State  of  Cali- 
fornia, being  duly  sworn,  depose  and  say,  that  I  am  a  citizen 
of  the  United  States,  and  resident  of  the  State  of  California, 
of  lawful  age;  that  I  am  an  applicant  for  the  purchase  and 
location  of  the  above  described  lands ;  that  the  same  are  un- 
occupied by  any  person  other  than  myself ;  and  that,  to  the 
best  of  my  knowledge  and  belief,  there  is  no  valid  dajm 
existing  upon  the  lands  so  described  adverse  to  the  claim  I 
hold  and  apply  to  be  located ;  and  that  there  is  no  improve- 
ment of  any  description  upon  said  land  other  than  my  own. 

"  Witness  my  hand,  Charlbb  E.  Stbwabt. 

**  Sworn  and  subscribed  to  before  me  this  nineteenth  day 
of  November,  A.  D.  1867. 

"  J.  O.  Tbeadway,  Notary  Publie.'' 

The  fifth  section  of  the  Act  of  April  27th,  1868,  provides 
that  ^whenever  a  settlement  is  or  has  been  made  by  oood- 
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pation  or  improvement  upon  any  portion  of  a  sixteentii  or 
thirty-sixth  section  of  any  of  the  public  lands  in  this  State, 
the  locating  agent  of  the  district  in  which  such  land  is  eit- 
\iated  shall,  if  such  occupant  has  not  acquired  a  preemption 
right  to  such  land,  notify  such  occupant  or  claimant  of  the 
fact  that  he  is  upon  lands  belonging  to  the  State,  and  that 
he  must  make  application  to  purchase  the  same  of  the  State 
within  sixty  days,  or  forfeit  all  rights  to  the  land.  If  such 
occupant  or  claimant  shall  neglect  or  refuse  to  make  such 
application  to  purchase  within  sixty  days  above  named,  said 
land  shall  be  subject  to  location  and  sale  in  the  manner  pro- 
vided for  the  sale  of  other  sixteenth  and  thirty-sixth  sections, 
with  the  exception  that  the  affidavits  in  regard  to  occupancy 
and  improvement  may  be  omitted." 
The  other  facts  are  stated  in  the  opinion. 

W.  C.  Belcher  and  W.  F.  Good,  for  defendant  Stewart 
0.  D.  Semple,  for  plaintiff  Hildebrand* 
By  the  Court,  Spkaoub,  J. : 

This  was  a  contest  arising  before  the  Surveyor  General, 
between  two  conflicting  applicants  for  the  location  and  pur- 
chase of  the  west  half  of  section  sixteen  of  the  school  lands 
of  this  State,  situate  in  Colusa  County,  which  was,  under  the 
statute  of  the  State,  transferred  for  adjudication  to  the  Tenth 
District  Court,  where  the  questions'  were  litigated  between 
Ae  applicants  —  Hildebrand  as  plaintiff,  and  Stewart  as  de- 
fendant—  and  judgment  was  rendered  in  favor  of  plaintiff 
for  the  southeast  quarter  of  the  southwest  quarter  of  said 
flection,  and  in  favor  of  defendant  for  the  residue  of  the  half 
section  in  controversy,  from  which  judgment  both  parties 
appeal 

From  the  findings  of  the  Court  contained  in  the  record,  it 
appears  that  defendant  endeavored,  by  two  separate  applica- 
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tions,  to  locate  the  southwest  quarts  of  said  section,  under 
the  act  of  April  27th,  1863,  entitled  "  An  Act  to  provide  for 
the  sale  of  certain  lands  belonging  to  the  State."  (Statutes 
of  1863,  p.  591.)  The  first  application  by  defendant  was 
made  November  20th,  1867,  for  the  location  of  the  south- 
west quarter  and  northwest  quarter*  and  the  northeast  quar- 
ter of  the  southwest  quarter,  of  said  section  sixteen,  which 
application  was  accepted  by  the  State  Locating  Agent  on 
the  17th  of  December,  1867,  approved  by  the  State  Sur- 
veyor General  April  8th,  1868,  and  a  certificate  of  purchase 
issued  by  the  State  Hester  to  defendant  therefor  July  20th, 
1868. 

The  second  application  of  defendant  was  made  May  6th, 
1868,  for  the  southeast  quarter  of  the  southwest  quarter  of 
said  section,  which  application  was  approved  by  the  Sur- 
veyor General  on  the  5di  day  of  January,  1869. 

That  defendant,  on  the  9th  day  of  June,  1863,  made  appli- 
cation to  locate  and  purchase  Uie  northwest  quarter  of  the 
same  section^  under  tiie  Act  of  March  28th,  1868,  entitled 
"  An  Act  to  provide  for  the  management  and  sale  of  the 
lands  belonging  to  the  State"  (Statutes  of  1867-8,  p.  507), 
which  application  was  accepted  by  the  Surveyor  General  on 
the  12th  day  of  June,  1868 ;  and  thereafter,  in  December, 
1868,  a  certificate  of  purchase  was  duly  issued  therefor,  to 
defendant,  by  the  State  Begister.  These  several  locations 
of  defendant  embraced  the  entire  west  half  of  said  section 
sixteen. 

That  on  the  6th  day  of  February,  1869,  plaintiff  made  ap- 
plication to  locate  and  purchase  the  same  half  section,  under 
said  Act  of  March  28th,  1868,  which  application  was  duly  ac- 
cepted by  the  Surveyor  General  of  the  State,  upon  condition 
that  applicant  comply  with  all  the  provisions  of  said  Act  of 
March  28th,  1868. 

It  further  appears  that,  as  early  as  1860,  a  house  and  corral 
were  built  upon  said  half  sectiaDy  being  upon  the  southeast 
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quarter  of  the  fiouthwest  quarter  thereof,  but  by  whom  they 
were  built  does  not  appear;  that  said  house  was  occupied, 
at  various  times,  by  sheep  shearers  and  other  lessees  of  an 
adjoining  tract  of  land,  owned  by  a  company  known  as  the 
"  French  Company;  "  that  about  the  l&t  of  November,  1868, 
the  plaintiff  leased  the  adjoining  tract  of  land,  owned  by  the 
French  Company,  and  thereupon  entered  into  the  possession 
of  said  house,  which  was  then  vacant,  and  continued  to 
occupy  it  until  the  6th  day  of  February,  1869,  when  he 
bought  of  W.  H.  Good,  who  claimed,  in  selling  it,  to  be 
acting  for  one  Chamin,  who  had  succeeded  to  the  title  of  the 
French  Company  to  said  adjoining  tract  of  land;  that  Good 
supposed  the  house  was  on  the  land  of  the  Frendi  Company 
until  after  December  Ist,  1868. 

It  fiurther  appears  that  no  notice  was  given  by  the  State 
Locating  Agent,  as  provided  by  the  fifth  section  of  the  Act 
of  April  27th,  1863,  above  referred  to. 

From  the  foregoing,  facts,  it  seems  very  clear  that  the 
locations  of  the  southwest  quarter  of  section  sixteen, 
attempted  by  defendant  in  his  separate  applications  of  the 
20th  of  November,  1867,  and  6th  of  May,  1868,  under  the 
said  Act  of  April  27th,  1863,  were  both  invalid  and 
ineffectual  to  vest  in  him  any  right  to  the  lands  described  in 
his  applications,  by  reason  of  the  absence  of  the  notice  to  the 
occupant  or  claimant  of  the  house  and  corral  then  located 
upon  said  section  sixteen,  as  required  by  section  five  of  said 
Act  of  1863.  That  a  house  and  corral  are  improvements  of 
the  character  contemplated  by  the  statute,  requiring  such 
notice,  we  have  no  doubt;  and  under. this  statute,  during  the 
existence  of  such  improvements  upon  any  portions  of  a  six- 
teenth or  thirty-sixth  section  of  the  public  lands,  unless  the 
party  occupying  or  claiming  such  improvements  has  acquired 
a  preemption  right  to  some  specified  part  of  such  section,  no 
valid  location  of  any  portion  of  such  section  can  be  made  by 
a  stranger  to  such  improvements  until  sixty  days  shall  have 


892  HlUDXBBAND  v^  Stswas1!»  [Slip.  Ct 


opinion  of  the  Coort —  Spngot^  1. 


elapeed  after  the  notice  required  by  section  five  has  been 
given,  and  the  evidence  of  such  notice  having  been  given 
must  accompany  the  application. 

The  statute  of  March  28th,  1868,  above  ref^red  to,  in 
direct  terms  repeals  the  said  Act  of  April  27th,  1863,  but 
protects  parties  who  were  in  the  occupancy  of  any  portions 
of  sections  sixteen  or  thirty-six  at  the  date  of  the  passage  of 
the  Act^  by  giving  them  six  months  from  the  date  of  its 
passage  within  which  to  make  location  and  purchase  under 
the  new  Act.     (Statutes  of  1867-8,  p.  522,  Sec.  23.) 

This  Act  took  effect  May  28th,  1868,  sixty  days  after  its 
passage. 

Defendant's  application  to  locate  and  purchase  the  north- 
west quarter  of  said  section  sixteen  is  defective  and  invalid, 
by  reason  of  the  affidavit  upon  which  the  application  was 
made  failing  to  state  the  facts  required  by  section  fifty-two 
of  the  Act. 

The  statute  requires  the  applicant  .who  desires  to  purchase 
any  portion,  not  less  than  the  smallest  legal  subdivision,  of  a 
sixteenth  or  thirty-sixth  section,  to  make  affidavit  stating 
certain  facts,  among  which  are,  ^^  that  he  or  she  is  desiroua 
to  purchase  said  lands  (giving  a  description  thereof  by  l^gal 
subdivisions)  under  the  provisions  of  this  Act'' 

The  affidavit  of  defendant  of  June  9th,  1868,  for  the 
northwest  quarter,  fails  to  state  that  he  desired  to  purchase 
tlie  land  under  the  Act  of  March  28th,  1868,  and  fails  to 
describe  the  land  by  legal  subdivision,  or  otherwise.  This 
positive  requirement  of  the  statute  being  omitted,  or  not 
complied  with,  the  application  was  invalid  and  nugatory. 

The  Legislature  has  thought  proper  to  require  the  above 
facts  to  be  embodied  in  an  affidavit  of  the  applicant,  and  it 
is  not  for  the  Court  to  determine  that  the  same  items  may 
MB  well  be  embodied  in  a  statement  of  the  applicant  not 
Terified  by  his  oath,  or  to  sanction  a  different  form  or  mode  of 
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proceeding  in  the  purchase  of  these  lands  from  that  pre* 
scribed  by  the  legislative  department 

The  second  application  of  defendant  for  the  pnrchase  of 
the  southeast  quarter  of  the  southwest  quarter  of  said  seo- 
tion  sixteen,  made  January  11th,  1869,  the  Court  below 
finds  to  be  ^' the  same  in  form  and  substance''  as  the  one  of 
June  9th,  1868,  just  commented  upon;  hence,  as  appears  by 
the  record,  the  defendant  has  never  made  application  for  the 
purchase  of  any  portion  of  the  lands  in  controversy  in  oon* 
formity  with  the  law  in  force  at  the  time  such  application 
was  made,  and  is  not  entitled  to  purchase  any  portion  thereof 
b;  virtue  of  such  application. 

The  application  of  plaintiff  of  the  tiaoth  of  February  seems 
to  have  been  strictly  in  conformity  with  the  Act  of  March 
28th,  1868,  and  entitles  him  to  purchase  the  entire  west  half 
of  section  sixteen,  in  township  fourteen  north,  of  range  three 
west,  Mount  Diablo  base  and  meridian. 

The  judgment  of  the  District  Court  is  therefore  reversed, 
and  said  Court  is  directed  to  enter  judgment  for  plaintifl 
Hildebrand  in  accordance  with  this  opinioiL 

Mr.  Justice  Tsmplb  did  not  express  an  opinlom 
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JAMES  P.  HAEEIS,  Ai>minibtratob  of  thb  Estate  of 
N.  Chatee,  Deceased,  v.  THE  SAN  FRANCISCO 
SUGAR  REFINING  COMPANY,  GEORGE  GOR- 
DON, ATO  JAMES  B.  BOND. 

riAcncB  nr  I«aw  ahd  IhiniTT. —  The  mode  of  reTlewtng  the  action  of  the 
Ooort  vpoB  WM  iMoe  of  fuX  Is  the  omie,  whether  the  eaee  !■  at  law  or  In 
eqnltj. 

Imaw  OF  QuBBTioir  ov  Fact. —  In  order  to  review  n  qneatton  of  fact,  there 
most  be  a  notion  for  a  new  trlaL 
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Bwixw  oy  Acnox  of  RarsBBC.-^  If  a  refers  trfes  a  Qoestlon  of  fact 

raised  by  the  pleadings,  the  Court  cannot  review  his  action  on  aach 

issues,  unless  a  motion  is  made  for  a  new  trial. 
lOBM. —  If  a  referee  tarles  a  collateral  (question,  not  made  an  tssne  of  fact 

by  the  pleadings,  his  action  thereon  may  be  reviewed  by  the  Coart,  by 

exceptions  to  the  report,  without  a  motion  far  a  new  trial,  and  his  report 

is  not  binding  on  the  court  until  adopted  by  It 
QuasTiON  DiscnssBO. —  la  not  the  manner  of  bringing  the  testimony  before 

the  court  In  case  of  such  exceptions  to  be  regulated  by  roles  to  be 

adopted  by  the  Court? 

Bbpobt  or  Rbfbbei  oir  ▲  Oollatsbal  QuasnoH.*— When  a  collateral 
question,  not  made  an  issoe  by  the  pleadings.  Is  referred  to  a  referee, 
hit  finding  of  the  facte  does  not  take  the  place  of  a  special  verdict,  as 
provided  in  section  one  hundred  and  eighty-seven  of  the  code,  and  Is 
not  binding  on  the  Court  until  adopted  by  It. 

BvpoBT  or  RarsBBB. —  When  a  referee  reports  his  deeialoB  upon  the  whole 
case,  his  report  stands  as  the  decision  of  the  Court ;  when  he  reports  the 
facts  only,  his  report  is  a  special  verdictJt 

MoncB  or  Motion  roB  Naw  Tbial. —  If,  in  an  action  to  obtain  the  apo- 
cific  performance  of  a  contract,  and  to  have  as  account  tsken,  the 
principles  upon  which  the  acconat  la  to  be  taken  are  not  raised,  as  Issues 
in  the  pleadings,  bat  an  Issue  Is  made  only  on  the  plaintiff's  right  to 
have  the  account  taken,  and  the  court  enters  an  interlocutory  Judgment, 
that  the  plaintiff  Is  entitled  to  a  spedfle  performance,  and  to  have  an 
account  taken,  and  orders  a  reference  to  take  the  account  on  principles 
fixed  in  the  order,  a  notice  of  motion  for  a  new  trial  need  not  be  given 
nntii  ten  days  after  the  confirmation  of  the  report  of  the  referee. 

A  Final  Judombnt. —  The  confirmation  of  the  report  of  a  referee,  and  an 
order  that  Judgment  be  entered  for  the  plaintiff,  without  annunciation  of 
Judgment  upon  the  facts  found,  and  a  determination  of  the  particular 
relief  to  which  the  plaintiff  is  entitled,  Is  not  the  rendition  «<  the 
Judgment  from  which  an  appeal  may  be  taken. 

Ukdividbd  PBoriTS  or  a  Cobpobation. —  In  an  action  against  a  coiporm- 
tlon  and  the  ofllcers  controlling  the  same,  to  compel  the  specific  perform- 
ance of  a  contract  to  Issue  a  portion  of  the  stock  to  the  plaintiff,  and  for 
an  account  of  the  dlvidenda  and  profits  on  the  stock.  It  Is  erroneous  to 
give  the  plaintiff  his  share  of  the  stock,  and  also  the  same  proiwrtlon 
of  the  undivided  profits  of  the  company. 

Stock  of  Cobpobation  —  Undiviobd  PBoriTS.-— The  stock  ot  a  corpora- 
tion represents  its  undivided  profits,  and  one  who  recelvea  his  share  of 
the  stock,  acquires  by  virtue  of  the  stock,  his  due  Interest  bi  the  ondl- 
vlded  profits. 

Dividend  or  Cobpobation  Patablb  in  Stock. —  In  an  action  againat  a 
corporation  and  Its  offlcer:i,  to  recover  or  have  Issued  to  the  plaintiff  a 
certain  proportion  of  the  stock  of  the  corporation*  and  to  have  an  aa- 
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eom&t  taken  <rf  the  profltg  and  dMdends  on  tbe  ttock.  If  a  dividend  of 
the  company  has  heen  yald  to  the  atockholdera,  by  an  Incraase  in  the 
capital  stock,  and  an  Issuance  of  new  shares  to  those  to  whom  the 
dividend  was  dae,  tke  plaintiff  cannot.  In  taking  the  account,  recOTor, 
In  money,  tbe  dividend  tbns  declared,  especially.  If  he  also  racovera  bla 
proportion  of  the  stock  tbns  divided. 


Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  action  was  conmienoed  by  Nathaniel  Chater,  in  May, 
1858^  who  died  during  the  pendency  of  the  action^  and  the 
administrator  of  his  estate  was  stibstituted  as  plaintiff. 

The  agreement  between  Chater  and  defendants  Gordon 
and  Bond  was  dated  New  York,  April  4th,  1856*  the 
agreement  prorided  that  the  parties  should  form  a  corporation 
in  San  Francisco,  to  be  called  the  San  Francisco  Sugar 
Befining  Ca  'Die  corporation  was  formed  the  last  of  May, 
1856,  in  San  Francisco,  with,  a  Board  of  three  trusteees, 
and  the  trustees  named  to  manage  the  affairs  of  the  corpora- 
tion the  first  three  months  were,  Chater,  Gordon,  and  Bond. 
The  plaintiff,  for  several  months  after  the  corporation  was 
formed,  was  actively  employed  in  its  business,  but  became 
paralyzed  in  October. 

The  complaint  averred  that  the  plaintiff  believed  that  one 
third  of  the  stock  was  issued  to  him  on  the  books  of  the 
company,  but  was  not  delivered  to  him,  and  that  he  demanded 
one  third  of  the  stock  from  the  company,  and  an  account 
of  his  portion  of  the  profits  or  dividends  therefrom.  There 
were  further  averments,  that  Gordon  and  Bond,  owning 
two  thirds  of  the  stock,  controlled  all  the  proceedings  of 
the  company,  and  were  seeking  to  become  the  exclusive 
owners  of  all  the  property  and  effects  of  the  company,  and^ 
to  exclude  plaintiff  from  all  his  interest  therein.  That  in 
December,  1866,  without  the  plaintiff's  knowledge,  they  had 
declared  his  tnisteeship  vacant,  and  that  the  defendants 
refused  to  account  to  hhn,  or  deliver  him  his  stock,  and  that 
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the  profits  or  dividends  of  the  company  had  exceeded  one 
hundred  and  fifty  thousand  dollars^  and  that  the  plaintiff's 
share  thereof  exceeded  the  principal  and  interest  on  the 
notes  given  by  him.  The  prayer  asked  for  judgment  that 
the  plaintiff  ovmed  one  third  of  the  stock,  property,  and 
effects  of  the  company,  and  that  the  defendants  be  com- 
pelled to  issue,  transfer,  and  deliver  the  same  to  him,  and 
that  they  be  compelled  to  state  an  account  of  all  the  profits 
or  dividends  made  or  received  by  the  defendants,  or  either 
of  them,  upon  one  third  of  the  stock,  and  that  defendants 
be  compelled  to  pay  the  same,  less  the  principal  and  interest 
of  the  promissory  notes. 

On  the  26th  of  May,  1859,  the  capital  stock  of  the  com- 
pany was  increased  to  three  thousand  shares,  of  one  hundred 
dollars  each,  being  an  addition  of  two  thousand  shares.  The 
referee  took  the  account  up  to  February  18th,  1860,  the  date 
of  the  interlocutory  decree.  He  found  that  one  third  of  the 
profits  of  the  company  were  twenty-eight  thousand  four 
hundred  and  sixty-five  doUajrs  and  seventy-five  cents ;  and  that 
after  deducting  the  note  and  interest,  there  was  due  the 
plaintiff  eight  thousand  seven  hundred  and  eighty-five  dollars 
and  fifty  cents.  In  this  account  of  profits  he  included  a 
dividend  of  one  himdred  and  three  thousand  six  hundred  and 
seventy-six  dollars  and  fifty-four  cents,  which  had  been  de- 
clared by  the  following  resolution,  passed  August  18th,  1859 : 

'^  Resolved,  That  these  profits  be  divided  amongst  the 
shareholders  of  the  company,  as  follows:  three  thousand  six 
hundred  and  seventy-six  dollars  and  fifty-four  cents  in  cash, 
and  one  hundred  thousand  dollars  in  the  increased  capital 
stock  of  the  company." 

A  preceding  resolution,  adopted  at  same  meeting,  set  forth 
^his  to  be  the  condition  of  the  company,  as  af^eared  from 
the  balance  sheet  of  l£ay  81st,  1869: 
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Afisetfl  of  the  oompanj. $321^577  88 

Oonsisting  of  good  debts  and  mer^ 
chandise $119,889  68 

Buildings,  machinery,  and   equip- 
ment of  refinery,  at  cost. ... . . .   202,137  75 

$821,577  88 

Liabilities  amounting  to $117,900  79 

Made  up  of  amount  due  to  credit- 
ors   100,396  60 

Amount  due  stockholders  for  loans.     17,504  19 

$117,900  79 


$203,676  64 


Showing  a  sniplus  of  two  htmdred  and  three  thousand  aiz 
hundred  and  seventy-six  doUars  and  fif t^-foar  cents,  viz :  the 
original  capital  stock  subscribed,  one  hundred  thousand  dol- 
lars, and  one  hundred  and  three  thousand  six  hundred  and 
seventy-six  dollars  and  fifty-four  cents  of  profits. 

The  Court  gave  judgment  against  the  defendants  for  eight 
thousand  seven  hundred  and  eighty-five  dollars  and  fifty 
cents,  on  the  report  of  the  referee.  The  first  part  of  the 
interlocutory  decree  read  as  follows : 

'^  It  is  ordered,  adjudged,  and  decreed  that  plaintiff  owns 
and  is  entitled  to  one  third,  or  three  hundred  and  thirty- 
three  and  one  third  original  shares,  of  the  capital  stock  of 
the  San  Francisco  Sugar  Befining  Company,  and  all  dupli- 
cations, increase,  profits,  and  dividends  made  or  accrued 
upon  said  one  third  since  the  organization  of  said  compapy ; 
and  said  San  Francisco  Sugar  Refining  Company  is  ordered 
and  directed  to  issue  said  stock  to  said  plaintiff,  subject  to 
the  restriction  that  he  is  not  allowed  to  sell  the  said  stock 
prior  to  the  4th  day  of  April,  1861. 

^^And  it  is  further  ordered,  adjudged,  and  decreed  that 
said  San  Francisco  Sugar  Refining  Company  is  entitled  to 
have  and  receive  from  said  plaintiff,  for  his  said  one  third, 
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the  STiin  of  twelve  thousand  and  five  hundred  dollars^  with 
interest  from  the  Ist  day  of  September,  1856,  at  the  rate  of 
two  per  cent  per  month,  subject  to  the  accounting  between 
the  said  plaintifiF  and  said  company,  as  hereinafter  ordered." 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Doyle  &  Baarher,  aad  /.  P.  Hoge,  for  Appellants. 

The  decree  is  simply  a  decree  of  specific  performance  of 
the  contract  of  April  4th,  1856,  making  the  company  liable, 
in  the  place  of  Gordon  and  Bond,  who  contracted  for  it. 
That  was  the  whole  object  of  the  complaint,  and  is  the  whole 
scope  of  the  decree. 

The  respective  rights  of  the  parties  being  thus  dedared 
by  the  interlocutory  decree,  the  taking  of  two  accounts  be- 
came necessary,  viz.:  an  account  of  what  dividends,  profits, 
gains,  or  advantages  of  any  kind  the  stockholders  in  the 
company  had  derived  from  the  ownership  of  their  shares,  in 
order  that  the  like  might  be  decreed  to  the  plaintiff  or  his 
stock;  and  second^  a  debtor  and  credit  account  between  the 
plaintiff  and  the  company,  in  order  that  the  balance  due  by 
the  one  to  the  other,  whichever  way  it  was,  might  be  decreed. 
So  far  all  seems  plain  enough,  and  the  decree  provided  ac- 
cordingly. It  is  clear  enough,  too,  that  so  far  as  the  divi- 
dends due  the  plaintiff  on  his  shares  of  stock  consisted  of 
cash,  they  were  to  be  credited  to  him  in  the  second  account 
above  mentioned,  because  such  application  of  th^n  had  been 
expressly  contracted  for,  and  was  provided  in  the  decree. 

iNTow,  on  carrying  this  decree  into  the  master's  office,  what 
account  was  he  required  first  to  take?  In  other  words,  what 
were  the  profits,  increase,  and  dividends  on  the  three  hun- 
dred and  thirty-three  and  one  third  original  shares  of  stock 
belonging  to  the  plaintiff,  whereof  he  was  to  take  an  account  ? 
Obviously,  the  dividends  declared  by  the  company  from  .time 
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to  time  <Hi  that  niunber  of  flhares,  and  which  he  would  have 
received  had  they  beea  issaed  to  him  at  first,  as  contracted 
for.  The  only  share  of  profits  which  a  atockholder  is  enti- 
tled to  receive  from  a  corporation  is  the  dividends  deeiared 
from  time  to  time  on  the  stock  he  holds.  All  shares  in  the 
same  company  are  of  equal  rank  and  rig^t  Whatever  ad- 
vintage  or  profit  the  holder  of  one  share  derives  from  its 
ownership^  the  holder  of  another  is  entitled  to  the  like ;  and 
neither  is  entitled  to  participate  in  the  company's  profits^ 
except  to  the  extent  of  .the  dividends  declared  on  the  stock. 
For  snch  dividends  he  can  maintain  assumpsit  against  the 
company,  and,  of  course,  they  form  the  subject  of  set-off 
against  any  money  demand  the  company  may  seek  to  enforce 
against  him. 

It  was  suggested  to  the  Court,  however  (and  truly),  at  the 
time  of  pronouncing  the  interlocutory  decree,  that  this  com- 
pany had,  pending  the  suit,  enlarged  its  capital  stock,  aug- 
mented the  number  of  its  shares,  and  declared  a  stod:  divi- 
dend; and  that  suggestion,  or  even  the  possibility  that  profits 
or  advantages  might  have  been  divided  to  its  stockholders 
in  stock,  or  in  some  form  other  than  cash,  led  the  parties  in 
drawing  their  decree,  and  the  Court  in  adopting  it,  to  intro- 
duce in  it  the  words  "  profits,"  "  increase,^'  "  duplications,'' 
"dividends,*'  etc,  in  order  to  express  in  the  fullest  manner 
that  the  plaintiff  being  entitled  to  have  his  stock,  as  of  the 
date  of  its  original  creation,  was  entitled  to  have  with  it  all 
the  fruits,  of  every  kind,  it  would  have  borne  him  had  it 
been  issued  and  delivered  to  him  at  that  time.  Such  is  the 
^hole  meaning  of  those  pleonasms  in  the  decree. 

The  master  or  referee,  however,  on  considering  the  decree, 
fell  into  the  error  of  attributing  to  these  words  of  amplifica- 
tion— ^*  profits,''  "  duplications,"  etc. — a  significance  entirely 
beyond  their  import,  or  the  sense  intended  to  be  given  them. 
He  construed  them  to  mean  that  he  was  to  take  an  account 
of  the  profits  which  the  company  had  gained  in  the  course 
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of  its  buatneas^  and  credit  the  plaintiff  with  one  third  thereof, 
just  aa  if  he  had  been  a  copartner  instead  of  a  stockholder. 
The  interlocutory  decree  established  the  plaintiff's  right  to 
the  stock  and  its  profits,  on  paying  for  it  the  agreed  purchase 
money  and  interest  The  dividends  due  the  plaintiff  on  the 
stock  were  to  be  applied  on  the  sums  due  by  him  on  the 
purchase  money,  and  the  balance,  whatever  it  might  be,  was 
to  be  paid  by  the  one  party  to  the  other.  This  operation 
involved  a  debtor  and  creditor  account  between  the  parties, 
the  result  of  which  was  necessary  for  the  information  of  the 
Ck>urt,  to  enable  it  to  render  its  final  judgment. 

The  reference  to  Mr.  Thornton,  directed  in  the  decree, 
was  under  the  second  subdivision  of  section  one  hiundred  and 
eighty-three  of  the  Practice  Act  It  was  to  take  an  account 
which  was  necessary  for  the  information  of  the  Court  before 
judgment 

The  report  on  such  a  reference  is  strictly  anal<^in  to  a 
master's  report  on  a  reference  to  take  an  account ;  when  filed 
it  is  open  to  objection  by  either  party,  and  before  further 
proceedings  can  be  founded  on  it,  requires  the  assent  or  con- 
firmation of  the  Court  In  this  case,  all  further  directions 
were  expressly  reserved  in  the  interlocutory  decree  till  the 
coming  in  of  the  report. 

The  proper  mode  of  objecting  to  a  report  on  sudb  a  refer- 
ence is,  and  always  has  been,  not  by  motion  for  a  new  trial, 
but  by  exceptions  to  the  report.  On  the  argument  of  those 
exceptions,  the  Court  examines  the  proceedings  of  the  referee, 
and  corrects  any  errors  into^  which  he  may  have  fallal.  It 
may  confirm  or  overrule  the  report,  in  whole  or  in  part; 
send  it  back  to  the  referee  for  further  evidence;  or  if  that  be 
unnecessary,  make  the  necessary  corrections  in  it,  and  con- 
firm it  as  corrected.  For  the  purpose  of  examining  the  ref- 
eree's conclusions,  the  Court  must  have  the  same  light  in  all 
respects  that  he  had.  The  evidence  taken  before  him  is 
deemed  to  be  taken  before  the  Court  itself  for  that  purpose^ 
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The  precise  manner  of  bringing  the  testinionj  taken  before 
the  referee,  in  saoh  cases,  to  the  knowledge  of  the  Chaiicel- 
lor,  in  ocxinection  with  exceptions  to  the  report,  is  matter 
of  practice,  and  discretionarj;  it  is  nsuallj  regalated  by 
general  rale.  There  being  no  general  role  for  0uch  cases  in 
the  Court  below,  it  properly  adopted  the  practice  which  the 
drcomstances  of  the  case  suggested  as  moat  convenient,  by 
its  order  of  December  19th,  1864,  under  which  the  referee 
reported  the  Bubetanee  of  all  the  testimony  taken  before 

hlBL 

0.  P.  A  W.  H.  Sharp,  for  Respondent 

The  statute  not  only  fails  to  countenance  the  theory 
adopted  by  the  appellant  as  to  the  effect  of  a  reference, 
but  the  decisions  of  the  Court  upon  this  subject  have  been 
uniformly  against  this  theory.  As  early  as  1852  the  Su- 
preme Court  of  this  State  said:  "Upon  the  report  of  a 
leferee  under  the  statute,  if  it  contain  sufficient  on  which  to 
base  a  judgment,  it  is  the  duty  of  the  Court  to  enter  judg- 
ment; and  it  has  no  right  to  entertain  any  objections  what- 
ever. After  the  rendition  of  the  judgment  the  Court  may 
order  a  new  trial,  and  set  aside  the  report  {Eeadley  v. 
Heed,  2  Cal.  825.)  Here  the  referee  reported  that  Chater 
was  entitled  to  a  certain  sum  of  money.  Manifestly,  upon 
its  face  it  contained  sufficient  matter  whereon  to  base  a 
judgment^  and  was,  therefore,  directly  within  the  spirit  and 
text  of  the  foregoing  decision.  In  Orayson  v.  OuUd,  4  Cal. 
125,  the  doctrine  of  HeadUy  v.  Reed  was  affirmed,  the  Court 
holding  in  that  case,  which  was  a  bill  in  equity  for  an  ac- 
counting, that  when  an  action  is  referred  to  a  referee,  who 
filed  a  report  upon  the  face  of  which  there  is  either  no  error 
of  law  or  fact,  or,  if  any,  no  exceptions  taken  before  him, 
it  was  error  to  grant  a  new  trial  in  the  Oburt  below. 
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(Tyson  v.  Wells,  3  CaL  131.)  The  report  of  the  referee 
upon  the  facts  must  he  considered  like  the  verdict  of  a  jury. 
(Walton  V.  Minium,  1  Oal.  862.)  And,  like  a  verdict,  where 
Ihe  testimony  is  conflicting,  will  not  be  disturbed.  (Ritchie 
V.  Bradshaw,  6  Cal.  228 ;  Peci?  v.  Yanderberg,  80  CaL  11.) 
The  presumption  is  in  favor  of  the  findings.  .  (Donahue  v. 
OromarUe,  21  Oal.  80.) 

To  adopt  the  remedy  of  exceptions  in  equity  cases  is  to 
hopeletisly  unsettle  this  system  of  practice,  and  in  effect 
bring  us  back  to  the  old  chancery  rules.  From  the  able 
and  ingenious  argument  of  the  appellants'  counsel,  one 
would  suppose  that  our  code  not  only  sanctions  this  result, 
but  adopts  the  practice  laid  down  by  Mitford,  Tidd,  Daniel, 
and  Norbury.  (Allen  v.  Hill,  16  Oal.  113 ;  Ehdchinson  v. 
Bours,  13  CaL  50;  Casement  v.  Ringgold,  28  CaL  340;  and 
Hihn  V.  Peck,  30  CaL  287-) 


By  the  Court,  Tbkfle^  J.: 

This  is  a  bill  to  obtain  specific  performance  of  a  contract 
between  Chater,  Bond,  and  Gtordon,  whereby  they  agreed  to 
incorporate  for  the  business  of  refining  sugar  in  San  Fran- 
cisco, with  a  nominal  capital  of  one  hundred  thousand  dol* 
lars,  divided  into  one  thousand  shares.  Each  party  was  to 
take  three  hundred  and  thirty-three  and  one  third  shares, 
and  pay  twelve  thousand  five  hundred  dollars.  Chater,  hav- 
ing no  means,  was  to  give  his  notes  for  the  amount,  drawing 
interest  at  two  per  cent,  per  month,  and  Gbrdon  and  Bond 
were  to  receive  his  stock  as  collateral,  and  thereupon  raise 
or  advance  his  share.  The  dividends  on  Chater's  stock  were 
to  be  applied  to  paying  the  interest  and  principal  on  his 
notes.  The  plaintiff  asks  a  decree  for  one  third  of  the  stock, 
and  the  profits  and  dividends  upon  the  stock. 

An  interlocutory  decree  was  entered,  adjudging  that  Cha- 
ter was  entitled  to  recover  one  third  of  the  stod^  and  all 
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^Mnplicatiozks,  increase,  profits,  and  dividends  made  or  ac- 
craed  upon  said  one  third  since  the  organization  of  said  com- 
pany." That  the  plaintiff  should  pay  twelve  thousand  five 
handred  dollars,  with  interest  at  two  per  cent,  per  month, 
from  the  1st  day  of  September,  1856,  and  that  an  account 
be  taken  between  CSiater  and  the  company,,  to  ascertain  the 
balance  which  might  be  due  to  either,  and,  thereupon,  a 
referee  was  appointed  ^^  to  take  the  account  of  the  profits, 
increase,  and  dividends  of  said  stock  belonging  tp  plaintiff 
mider  his  decree,  and  to  state  an  account  between  the  San 
Francisco  Sugar  Refining  Company  and  plaintiff." 

And  it  is  further  ordered  that  all  further  ^^  directions  be 
reserved  until  after  said  referee  makes  his  report,  when  either 
party  is  at  liberty  to  apply  to  the  Court,  as  occasion  may 
require." 

The  referee  filed  his  report  November  3d,  1864,  which  he 
stated  on  account,  and  ascertained  a  balance  due  plaintiff  of 
eight  thousand  seven  hundred  and  eighty-five  dollars  and 
fifty  cents.  No  motion  for  a  new  trial  was  made  upon  the 
filing  of  this  report,  but  within  ten  days  after  notice  of  the 
filing  the  defendants  filed  exertions  to  the  report,  and  on 
the  nineteenth  of  December  following  obtained  an  order 
requiring  the  referee  to  file  a  statement  of  the  evidence  be- 
fore him*  This  additional  report  was  filed  July  1st,  1865. 
On  the  21st  of  August,  1865,  the  exceptions  to  the  report 
were  overruled  and  the  report  confirmed.  On  the  thirty- 
first  of  the  same  month  notice  of  motion  for  a  new  trial  was 
g^ven.  Upon  this  motion  a  statement  was  prepared  and 
filed,  and  the  motion  denied  <m  the  8th  of  February,  1868. 
An  appeal  was  taken  from  this  order,  and  is  the  first  appeal 
in  this  case. 

Afterwards,  on  the  26th  of  October,  1868,  a  final  decree 
was  entered,  and  thereupon  defendants  made  another  motion 
for  a  new  trial,  which  was  also  denied,  and  the  last  appeal  is 
taken  from  this  order,  and  also  from  the  judgment. 
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Objection  was  made  in  the  Court  below  to  the  considera- 
tion of  the  exceptions,  on  the  ground  that  the  action  of  the 
referee  can  only  be  reviewed  on  motion  for  a  new  trial 
under  the  one  hundred  and  ninety-fifth  section  of  the  Practice 
Act  This  position  was  sustained,  and  the  Court  refused  to 
consider  the  exceptions.  The  Court  also,  acting  upon  the 
suggestion  in  Quivey  v.  Oamhert,  82  Oal.  804,  overruled 
both  motions  for  a  new  trial,  on  the  ground  that  notice  of 
motion  was  not  given  in  time,  holding  that  the  notice  should 
have  been  given  within  ten  days  after  notice  of  filing  tiie 
report  of  the  referee. 

The  interesting  question  of  practice  presented  is  to  be 
decided  entirely  by  the  provisions  of  the  Practice  Act,  un- 
less that  act  is  silent  as  to  the  mode  of  proceeding  in  this 
particular  case.  It  is  thoroughly  settled  in  this  state  that 
the  mode  of  reviewing  the  action  of  the  Court  upon  an  issue 
of  fact  is  the  same,  whether  the  case  is  at  law  or  in  equity  — 
there  must  be  a  motion  for  a  new  trial;  and  the  only  ques- 
tion upon  this  point  is,  whether  the  proceeding  before  the 
referee  was  a  trial  within  the  meaning  of  the  one  hundred 
and  ninety-fifth  section  of  the  Practice  Act  That  section, 
as  it  stood  when  these  proceedings  were  had,  provided  that 
notice  of  intention  to  move  for  a  new  trial  should  be  given, 
when  the  action  has  been  tried  by  a  jury,  within  five  days 
after  verdict;  when  tried  by  the  Court,  a  Cbmmissioner,  or 
referee,  within  ten  days  after  the  notice  of  the  decision  of 
the  Judge,  or  of  the  filing  of  the  report  of  the  Commissioner 
or  referee.  A  trial  may  be  said  to  be  an  examination  and 
determination  of  an  issue  of  law  or  fact  An  issue  arises 
when  a  fact  or  conclusion  of  law  is  maintained  by  one  party, 
and  is  controverted  by  the  other  in  the  pleadings.  (Sec. 
153,  Practice  Act.)  A  determination  of  an  issue  of  fact  is 
the  verdict  or  decision,  which  is  sought  to  be  set  aside  when 
a  new  trial  is  asked  under  the  code.  There  must  have  been 
a  trial  of  an  issue  raised  1^  the  pleadings,  or  the  provisions 
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of  the  Practice  Act,  in  regard  to  neV  trials,  do  not  apply 
to  the  report  of  the  referee.  Evidently,  therefore,  if  a  col- 
lateral matter  not  raised  by  the  pleading^  be  sent  to  a 
referee  for  the  information  of  the  Court,  under  the  second 
and  third  subdivisions  of  section  one  hundred  and  eighty- 
three  of  the  Practice  Act,  a  motion  for  a  new  trial  is  not 
necessary  to  bring  the  action  of  the  referee  before  the  Court 
for  review.  In  case,  for  instance,  of  an  action  by  the  vendor 
to  compel  the  specific  performance  of  a  contract  for  the  sale 
of  land,  all  the  issues  might  be  tried  before  the  Court;  and, 
m  ease  the  performance  of  the  contract  be  adjudged,  a  referee 
mi^t  be  appointed  to  ascertain  if  the  property  had  been 
inenmbered.  The  referee  might  be  called  to  try  a  contested 
question;  but  it  would  not  be  the  trial  of  an  issue,  and  the 
decision  Cf£  the  referee  would  not  be  binding  upon  the  Court 
imtil  adopted  by  it.  It  would  not  be  such  a  decision  as 
would  necessitate  a  motion  for  a  new  trial  by  the  aggrieved 
party,  within  ten  days  after  notice  of  the  filing  of  the 
report.  So  of  the  numerous  cases  cited  by  the  counsel  for 
appellant,  where  a  collateral  matter  is  sent  to  a  referee  or 
Oommissioner  for  triaL  The  finding  of  a  referee  in  such  a 
ease  is  not  the  finding  of  the  facts,  which  takes  the  place 
of  a  special  verdict,  as  indicated  in  section  one  hundred  and 
eighty-seven  of  the  code.  That  section  distinctly  pro- 
^des  for  a  different  practice,  where  the  issue  is 
upon  the  whole  case,  and  where  the  referee  reports  the 
facts.  In  the  former  case  the  report  stands  as  the  decision 
of  the  Court;  in  the  latter  it  has  the  effect  of  a  special 
Terdict  The  necessary  inference  is,  that  in  other  cases,  not 
mentioned  in  the  section,  the  report  has  neither  the  effect 
of  the  decision  of  the  Cburt  nor  of  a  special  verdict  The 
provision  in  that  section,  that  the  decision  of  the  referee 
may  be  excepted  to  and  revised  in  like  manner  as  if  made 
hj  the  Coorty  has  reference  to  what  immediately  precedes 
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it)  and  is  confined  to  those  cases  where  the  report  stands  as 
the  decision  of  the  Court. 

The  only  difficulty  in  this  case  is  in  determining  whether 
the  matter  referred  was  the  trial  of  an  issue  made  by  ihe 
pleadings.  It  may  be  argued,  with  plausibility,  that  the 
taking  of  an  account,  and  the  ascertainment  of  a  balance 
due,  was  withiu  the  issues  made  by  the  pleadings,  and  Aat 
when  the  case  had  been  partially  tried  by  the  Court,  and 
the  interlocutory  decree  entered,  it  was  sent  to  the  referee 
to  complete  the  trial;  that  upon  the  filing  of  the  referee's 
report  all  the  issues  of  fact  had  been  tried,  and  ihe  findings 
of  facts  made,  upon  which  a  judgment  could  be  entered. 
Under  the  ruling  of  Orowther  v.  Bowlandson,  27  Cal.  876, 
tiien  was  the  time  when  proceedings  for  a  new  trial  should 
have  been  commenced,  dated  from  the  notice  of  filing  the 
report. 

It  is  very  true  that  an  accounting  was  contemplated  by  the 
plaintiff,  and  is  a  portion  of  the  relief  sought  by  him.  StiU 
the  issue  raised  by  the  pleadings  upon  this  subject  was  his 
right  to  have  an  account  taken,  and  the  principles  upon 
which  the  account  should  be  taken,  if  at  all,  was  not  settled 
by  the  pleadings,  but  the  accounting  ordered  may  have  been 
very  different  from  that  claimed.  In  this  case  the  plaintiff 
might  have  claimed  an  account  of  the  profits  made  by  the 
company,  while  the  accounts  ordered  may  have  been  the 
dividends  made.  The  referee,  in  taking  the  account  and 
stating  a  balance,  was  not  governed  by  the  pleadings,  but  by 
the  interlocutory  decree.  The  question  as  to  the  correctness 
of  his  report  was  not,  whether  he  had  correctly  tried  the 
issue  made  by  the  parties,  but  whether  he  had  correctly 
tried  the  question  referred  to  him  by  the  Court.  His  guid- 
ance was  not  the  pleadings,  but  the  order  of  reference.  The 
issue  had  not  been  sent  to  him  to  try,  but  he  examined  a 
certain  matter  of  fact  under  the  instructions  of  the  Court, 
and  for  the  information  of  the  Court  before  whom  the  trial 
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was  being  had  If  his  report  fumished  the  information 
fioo^t^  the  Court  could  act  upon  it;  otherwise  a  new  refer- 
ence might  have  been  made,  and  so  on,  until  the  desired 
information  waa  had.  I  think,  therefore,  the  proceedings 
before  the  referee  in  this  case  was  not  a  trial  within  the 
meaning  of  the  one  hundred  and  ninety-fifth  section  of  the 
Practice  Act  The  motion  for  a  new  trial,  therefore,  made 
upon  the  confirmation  of  the  report,  was  in  time.  If  the 
report  of  the  referee  required  confirmation,  there  was  no 
irregularity  in  interposing  objections  to  its  confirmation.  Ko 
method  is  provided  for  bringing  the  facts  before  the  Court 
upon  the  hearing  of  such  objectiona,  and  in  the  absence  of 
any  legislation  upon  the  subject,  the  Court  can,  by  its  rules, 
provide  the  mode  of  doing  so.  It  is  not  necessary  to  pass 
upon  this  question,  however,  in  this  case,  as  all  the  questions 
necessary  for  the  determinatioii  of  this  appeal  arise  upon  the  * 
motion  for  a  new  trial  and  npooi  the  appeal  from  the  judg- 
ment 

The  confirmation  of  the  report  and  the  order  that  judg- 
ment be  entered  for  the  plaintiff  was  not  the  rendition  of 
the  judgment  within  the  meaning  of  the  three  hundred  and 
thirty-sixth  section  of  the  Practice  Act,  and  of  the  decision 
in  Oray  y.  Pahner^  28  CaL  416.  Something  more  remained 
to  be  done  than  the  mere  derical  duty  of  ent^ing  judg- 
ment The  Court  had  not  pronounced  judgment  upon  the 
facts  found,  or  determined  the  particular  relief  to  which 
they  entitled  the  plaintiff. 

The  final  decree,  taken  in  connection  with  the  report  of 
the  referee,  plainly  shows  that  the  relief  granted  is  inconr 
listent  with  tiie  pleadings  and  with  the  interlocutory  deciree. 
Hie  referee  committed  a  palpable  error  in  crediting  the 
idaintiff  with  the  undivided  profits  of  the  company.  The 
plaintiff  only  asks  to  be  placed  in  the  position  be  would 
have  been  in  had  the  stock  been  issued  to  him  as  provided 
in  the  agreement  between  Chater,  Bond,  and  Gordon^ .  In 
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that  case  lie  would  have  received  only  one  third  of  the  divi- 
dends, while  his  share  of  the  undivided  profits  would  be 
represented  by  his  stock.  So  now,  if  he  receives  his  share 
of  the  stock,  he,  by  virtue  of  that  stock,  aoquires  his  due 
interest  in  the  undivided  profits.  The  referee,  however,  has 
taken  a  profit  and  loss  account  of  the  transactions  of  the 
company,  and  credited  the  plaintiff  with  one  third  of  the 
profits,  irrespective  of  the  ^question  as  to  whether  they  have 
been  divided,  or  are  still  retained  by  the  company.  The 
report  shows  that  a  small  amotmt  of  profits  only  have  been 
divided.  Much  the  larger  portion  are  still  retained  by  the 
company,  and  is  claimed  to  have  been  expended  in  improve- 
ments and  in  adding  to  the  capital  of  the  company.  It  is 
true  the  interlocutory  decree  speaks  of  ^'duplications, 
increase,  profits,  and  dividends  "  made  or  accrued  upon  said 
one  third  of  the  stock.  The  words  'duplication  and  in- 
erease^  may  have  been  intended  to  refer  to  the  addition  to 
the  capital  stock  of  the  company,  but  still  it  refers  to  the 
duplications,  increase,  profits,  and  dividends  of  the  one  third 
of  the  stock,  which  should  have  been  issued  to  Ohater.  There 
is  a  manifest  difference  between  profits  upon  certain  shares 
of  stock  and  the  profits  of  the  company.  If  the  language  of 
the  decree,  however,  were  doubtful,  the  relief  asked  in  the 
pleadings  and  the  nature  of  the  action  should  remove  all 
question  as  to  what  was  intended. 

The  alternative  report  of  the  referee  is  also  manifestly 
erroneous.  I  cannot  comprehend  upon  what  principle  it  can 
be  claimed  that  a  dividend  of  stock  can  be  charged  as  so 
mudi  money,  especially  when  the  plaintiff  recovers  in  this 
very  action  his  share  of  the  stock  divided. 

The  final  decree  is  reversed,  the  report  of  tlie  referee  is 
set  aside,  and  the  case  remanded  for  further  proceedings  in 
•eoordanoe  with  this  opinion* 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  ex 
EEL.  J.  T.  THOMPSON  AKD  J.  S.  DOWNES,  v.  J.  B. 
HOLLOW AYy  JuiDos  of  Laxb  Countt,  bt  al. 

IliSD&atDS  —  Motion  iqs  Nvw  Tbial. —  la  a  suit  for  mmnflamm  broo«ht 
In  the  Snprerae  Coait,  where  questions  of  fact  are  referred  to  a  District 
Ooart,  a  motion  for  a  new  trial  mnst  he  made  In  the  Supreme  Court. 

The  relators  filed  a  petition  in  the  Supreme  Ocurt,'  in 
which  they  allege  that,  at  an  election  held  in  aoeordanee 
with  an  Act  of  the  Legislature  for  the  purpose  of  determin- 
ing the  location  of  the  county  seat  of  I^ke  County,  the 
officers  of  the  election  in  certain  precincts  and  the  Board  of 
Canvassers  were  guilty  of  fraudulent  conduct,  whereby  it 
was  made  to  appear*  that  Lower  Lake  had  received  a  majority 
of  votes  over  Lakeport,  when  in  fact  the  latter  town  had  re- 
eeived  a  majority  of  twenty-one  votes;  and  that  the  Board 
of  Supervisors,  acting  upon  returns  so  made,  had  issued  an 
order  removing  the  county  seat  from  Lakeport  to  Lower 
Lake.  They  asked  the  C<yart  to  set  aside  the  order  of  the 
Board  of  Supervisors,  to  decree  that  Lakeport  be  the  county 
•eat,  and  to  issue  a  writ  of  mandamus  requiring  the  coimty 
bosiness  to  be  transacted  at  Lakeport  After  issue  joined 
the  questions  of  fact  were  referred  to  the  District  Court  of 
the  Seyenth  Judicial  District,  and  upon  trial  a  verdict  was 
Rndered  in  favor  of  Lakeport 

The  other  facts  are  stated  in  the  opiniotu 

'Attorney  Oeneral  Jo  Hamilton,  B.  McOarvey,  and  Sayle 
if  Pendegast^  for  Belators. 

/•  McM.  Shafter^  for  Def endaijits. 
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The  iasoes  in  tibis  cause  hsTing  bees  irfmie^  tr  "^  Dis- 
trict Omirt  for  Xapa  Conntj  for  trijJ.  jmd  ^  jrrr  im  t^t 
Court  haviog;  lendevsd  a  Todiet,  wldck  m-s^  .liw^j'Tg  c^y 
certified  to  tins  Court,  the  reqMmdents  noTod  a  die  Dis- 
trict Court  far  s  new  trial,  and  the  petitioner  iMur  in  this 
Court  for  judgment,  ordering  the  vxit  of  Tnra^.f**  ?:  zis^e  as 
pnjed  for  in  the  petition. 

We  are  of  die  opinion  diat  the  motion  fcr  a  nev  trinl 
should  hawe  been  made  in  this  Court,  and  ztin  Er  iii*- 1  \5^ricc 
CourC  The  petitioner  is  therefose  endued  to  jzirr^fiL:  on 
the  Tefdiet.  Since  the  rerdict  was  reniierec.  ^  An  of 
March  SMb,  1670,  to  locate  the  coraiTj  sea:  far  lie  C:-is:y 
of  Lake,  was  passed,  by  whidi  another  eZe^rci  v£5  jrierexl 
to  he  hdd  in  that  eoTznty,  to  detennine  wiicda*  ^  co:iDty 
seat  should  be  at  Lakepcnt,  or  at  Lover  Lake.  T^  oedsicKi 
of  the  case  is  of  no  mooient,  except  that  there:  j  tre  li^ility 
of  die  paitieB  for  the  costs  of  the  action  max  be  Serermined. 
TLe  petiticner  ^as  entitled  to  judgment  on  d»  Tercet,  and 
viQ  therefore  reeorer  his  cosia* 

Mandate  ordered;  and  it  is  further  ordered  that  the  ser- 
▼ice  of  the  writ  he  stayed  until  the  funher  oider  of  this 
Cont  and  diat  the  petiticnea  leoovvr  dieir 


UtaL  uu.] 


JA2fE  SCOTT,  CHARLES  R  SCOTT,  ato  INDIANA 
SCOTT  V.  DAVID  UMBABOEB,  PETER  SWALLS, 
An]>  IKHXIAM  SW ALLS. 


VT     AS    AOKDrZRXATOB    AT    KM    OV9    SaLK. —  V    •    pCnOB    pTO- 

ores  UBself  to  ht  appciated  wtaeixissnxz^  of  9M  <«:zte.  aai  at  a  aale 
^  tike  iHtiiKiilf  of  tbe  catxte  i "kwrnt  the  sasie  t^rrcfk  a  tklrd  par- 
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trator,  the  sale  la  a  fraud  an  tbe  bein,  and  sneh  third  persont  and  all 
wlio  boy  from  him  with  notice,  hold  the  property  in  trnst  for  the  holrs. 

Dboai^  dt  ANSwan. —  K.  aeqaired  the  legal  title  to  land  nnder  such  a 
state  of  facts  as  made  hla  purchase  fraudulent,  and  made  him  the 
trustee  of  S.  U.  bought  from  K.  S.  commenced  an  action  against  U., 
to  haye  him  declared  his  trustee,  and  t6  compel  him  to  conyey  the  land. 
In  hhi  complaint  he  averred  the  facta,  showing  IL'a  fraud,  and  which. 
In  law,  made  him  the  plaintUTa  tnwtee.  8^  in  his  answer,  admitted 
these  facts  and  his  knowledge  of  them,  but  denied  that  he  became  the 
trustee  of  8.,  or  that  there  was  anything  unfair  or  fraudulent  in  the 
facts  alleged.    Had,  that  the  answer  admitted  the  trust. 

fvacKAam  nox  Oni  who  Holds  in  Trust. —  One  who  purchases  land 
from  another  who  acquired  the  title  fraudulently,  and  thereby  became  a 
trustee.  In  order  to  protect  himself  In  hla  purchase,  must  have  been  Igno- 
rant Off  any  of  tha  facta  constltntlng  the  fraud,  not  only  at  the  time  of 
his  porehaae^  Init  when  he  paid  the  purchase  money  and  obtained  hla 
deed. 

OolrsTancTiTB  ^BfrsT^-^If  a  party  who  la  In  possession  of  land,  without 
right,  legal  or  equitable,  is  fraudulently  deprived  of  the  posseasion  by 
one  who  ^oes  not  deprive  him  of  any  right  at  law  resulting  from  his 
prior  possession,  and  the  one  who  thus  obtains  possession  then  purchases 
the  title  from  the  true  owner,  he  does  not  hold  this  title  in  trust  for 
the  prior  possessor,  and  cannot  be  compelled  to  convey  It  to  him. 

Appeai.  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  Oily  and  County  of  San  Francisoou 

Charles  O.  Scott  and  the  plaintiff  Jane  Soott  were  hus- 
band and  wife,  and  the  plaintiffs  Charles  E.  Scott  and 
Lxdiana  Scott  were  their  only  children.  Charles  G.  Scott 
purchased  the  land  and  took  the  conveyance  in  the  name  of 
his  wife.  In  June,  1866,  the  wife,  who  was  in  the  State  of 
Kew  York,  executed  an  instrument^  making  the  husband 
Iier  agent  to  sell  or  lease  and  collect  the  rents.  Under  this 
instrument  the  husband  substituted  Frederick  D.  Kohler  as 
agent,  and  Kohler  took  possession.  In  1857,  Scott  left  Cali- 
fornia, to  join  his  family  in  "New  York,  and  died  intestate  in 
Nicaragua  Kohler  became  administrator  in  November, 
1858.  Kohler  obtained  an  order  to  sell  the  land  for  a  debt 
be  alleged  the  deceased  owed  him.  Kohler  sold  the  land 
to  Umbarger  in  April,  1863,  and  Umbarger  conveyed  one 
lialf  of  it  to  the  other  defendants  in  May,  1863.     This  suit 
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was  commenced  November  25^^  1863.  That  part  of  the 
cross  complaint,  setting  up  title  in  the  City  of  San  Jqb6,  was 
as  follows: 

^^  That  heretofore,  to  wit:  on  the  21st  day  of  April,  A.  D. 
1858,  and  for  a  long  time  prior  thereto,  the  City  of  San 
Josfi,  a  municipal  corporation,  by  virtue  of  an  Act  of  the 
Legislature  of  the  State  of  California,  were  the  owners  in 
fee  (as  successors  to  the  former  Pueblo  de  San  Jos6)  of  a 
large  tract  of  land  lying  and  being  in  the  County  of  Santa 
Clara,  and  State  of  California,  and  which  said  larger  tract 
of  land  includes  within  its  boundaries  the  premises  herein- 
after mentioned  and  described,  and  being  the  land  sued  for. 
That  on  flie  21st  day  of  April,  A.  D.  1858,  the  L^slature 
of  the  State  of  California  passed  an  Act  entitled  an  Act  to 
authorize  the  funding  of  the  imfunded  debt  of  the  City  of 
San  Jos^  and  to  provide  for  the  payment  of  the  same, 
passed  April  21st,  1858,  and  which  said  act  is  referred  to, 
and  made  a  part  of  this  answer.  That  afterwards,  to  wit: 
on  the  4:th  day  of  August,  A.  D.  1858,  in  accordance  and 
pursuance  of  ike  provisions  of  said  Act^  the  said  City  of 
San  JosS  did  sell  and  transfer  the  tract  of  land,  and  the 
whole  thereof,  to  Lawrence  Archer,  Sherman  O.  Houghton, 
and  James  0.  Cobb,  as  the  Board  of  Commissioners  of  the 
Funded  Debt  of  the  City  of  San  Jose." 

l%e  answer  then  averred  that  on  the  27th  day  of  June, 
1864,  the  CommissionerB  of  the  Funded  Debt  sold  the  land 
to  tiiem. 

The  answer  to  the  cross  complaint  admitted  those  allega- 
tions, and  then  proceeded  as  follows: 

^'But  these  plaintiffs  deny  that  they  acquired  tiie  same, 
otherwise  than  in  trust  for  these  plaintiffs ;  and  they  allege 
that  at  the  said  several  dates,  when  said  defendants  acquired 
the  said  title,  they  were  the  trustees,  as  to  these  plainti&» 
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of  the  pFenxisee  in  the  complaint  herein^  and  in  said  answer 
deecribedy  by  reason  of  the  facts  alleged  in  the  complaint 
herein;  and  that  the  title  so  acquired  by  said  defendants 
was  acquired  for  the  benefit  and  to  the  use  of  these  plaintiffs ; 
and  that  said  defendants  are,  and  were  at  said  dates,  by 
resson  of  their  said  position  as  trustees  of  these  plaintiffs, 
estopped  from  buying  or  setting  up  any  outstanding  title 
adverse  to  the  title  of  these  plaintiffs." 

The  Court  below  adjudged  that  the  defendants  held  the 
kgal  title  in  trust  for  the  plaintiffs,  and  that  they  convey 
the  same.     The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

S.  0.  Houghton,  for  Appellants. 

The  order  of  sale  of  the  Probate  Court  having  been  made 
without  authority  and  without  notice  to  plaintiffs,  the  sale 
by  Eohler  was  void,  and  nidither  the  title  of  the  estate  nor 
of  the  heirs  was  affected  thereby.  The  legal  title  is  in  the 
heirs,  and  they  may  recover  possession  in  an  action  at  law. 
A  Court  of  chancery  has  no  jurisdiction  where  the  complaint 
shows  that  the  plaintiff  has  a  complete  remedy  at  law.  (Yant 
Doren  v.  The  Mayor,  etc.,  of  New  York,  9  Paige,  388.)  The 
complaint,  therefore,  does  not  state  a  cause  of  action.  After 
the  estate  has  been  fairly  divested  of  its  title  to  real  estate 
through  a  legal,  bona  fide  sale  and  conveyance  to  a  stranger, 
the  administrator  may  as  freely  purchase  such  property  as 
any  other  property.  The  general  equitable  rule  is,  that  a 
trustee  shall  not  deal  with  the  trust  estate  for  his  own  profit; 
that  he  shall  not  place  himself  in  a  position  in  which  his  in- 
terest conflicts  with  his  duty;  but  he  may  purchase  trust 
property,  subject  to  the  right  of  the  <:estm  que  trust  to  avoid 
the  sale  at  his  election,  such  a  sale  not  being  void,  but  void- 
able, (Story's  Equity  Jurisprudence,  Sec.  322 ;  Oiddi/ngs  v. 
Eastman,  6  Paige^  661 ;  Devone  v.  Fanning,  2  Johns.  Ch.  B. 
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252.)  Even  though  the  interest  in  the  land  acquired  by  the 
defendants  under  the  deed  from  Kohler  should  be  considered 
as  held  bj  them  under  a  constructive  trust,  such  tmst  must 
be  limited  to  the  interest  so  acquired.  Neither  Jane  Soott 
nor  Charles  G.  Scott  ever  had  any  title,  l^al  or  equitable^  to 
the  premises.  Where  a  trustee  owes  any  duty  toward  the 
property  of  the  beneficiary,  or  there  is  any  special  trust  or 
confidence  reposed  in  the  trustee,  he  cannot  buy  in  an  oat- 
standing  title  to  the  property  which  is  the  subject  of  the 
trust,  and  hold  it  against  ^e  daims  of  the  b^ieficiary.  But 
that  rule  does  not  extend  to  a  bare  trustee,  or  to  cases  where 
the  trust  is  purely  constructive.  The  admitted  nullily  of  the 
sale  made  by  the  administrator  precludes  the  possibility  of 
the  defendants  being  chargeable  as  trustees;  for  if  the  sale 
was  without  authority,  and  void,  they  hold  nothing  acquired 
from  the  estate  of  Scott,  and  there  is  nothing  in  their  hands 
which  can  be  the  subject  of  a  trust  in  favor  of  his  heirs. 

William  M.  Pierson,  for  Ite&pondents, 

The  sale  by  Kohler  was  voidable,  if  not  absolutely  void. 
{Boyd  V.  Blankman,  29  Cal.  19.)  The  burden  of  the  defense 
of  being  a  bona  fide  purchaser  without  notice  rests  upon  the 
purchaser.  He  should  also  aver,  in  his  pleading,  want  of 
notice,  and  deny  all  knowledge  of  the  facts  charged  from 
which  notice  could  be  inferred.  (Woodruff  v.  Cook,  2  Edw. 
Ch.  264;  Galatian  v.  Ervnn,  Hopk.  Ch.  Eep.  55,  56,  citing 
Mitf.  215,  216,  and  cases  cited;  2  Maddock  Ch.  322-324,  and 
cases;  1  Johns.  Ch.  802,  575 ;  2  id.  157;  8  id.  345 ;  see,  also, 
Oalatian  v.  Erwin,  8  Cow.  374 ;  Tompkins  v.  Ward,  4  Sandf . 
Ch.  Eep.  594,  610-612 ;  Orimstone  v.  Carter,  8  Paige,  Ch.  421, 
437  iHigh  v.  Batte,  10  Terger, 335 ;  Wigg  v.  Wigg,l  Atk.  384 ; 
Hardingham  v.  Nichols,  3  id.  304 ;  Tourville  v.  Naish,  3  Pr. 
Wms.  307 ;  Tiffany  and  Bullard  on  Trustees,  199.)  If  Kohler 
oould  not  buy  an  outstanding  title  and  set  it  up  against  the 
heirs,  neither  can  his  vendees,  with  notice;  and  that  he  could 
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not  is  elementary  law.  (Leading  Cases  in  Equity,  66 ;  Mc- 
Clanahan  v.  Henderson,  2  A.  K.  Marsh.  388,  389 ;  Morrison 
y.  CaldweU,  6  Ifonroe,  426,  436;  Kellogg  y.  Wood,  4  Paige, 
578,  621 ;  Wilson  ▼.  Castro,  31  Oal.  486,  486 ;  Page  v.  Nag- 
lee,  6  Cal.  246 ;  Salmon  v.  Symonds,  30  id.  306 ;  Blvdworth 
7.  Lake,  88  id.  268.)  It  is  alleged  in  the  complaint  that  the 
defendants  daim  nnder  the  sale,  and  entered  into  possession 
under  it^  and  have  received  the  rents  and  profits  of  the  land. 
Now,  admit  the  sale  to  be  absolutely  void.  .  The  complaint 
ehaifes  a  conspiracy  between  Kohler,  Bodley,  and  Hosmer  to 
cheat  the  heirs  out  of  their  property,  and  that  the  defendants 
had  notice  of  it.  It  alleges  the  success  of  that  conspiracy,  and 
that  the  defendants  enjoy  the  possession  of  the  land  as  the 
result  of  it  If  it  was  done  by  imposition  on  a  Courts  and 
vithout  giving  the  heirs  an  opportunity  to  defeat  the  fraud, 
it  strikes  us  it  places  the  defendants  in  a  much  worse  posi- 
tion, and  malces  their  liability  to  the  plaintifis  the  more 
emphatic. 


By  flie  Court,  Txhplb^  J. : 

The  complaint  shows  that  Jane  Scott,  while  a  married 
woman,  the  wife  of  Charles  G.  Scott  —  purdiased  for  a  valu- 
able considt^-ation  the  premises  in  controversy  and  received 
a  conveyance  therefor ;  that  Charles  G.  Scott  took  immediate 
possession  of  the  premises,  whidi  he  retained  until  his  death, 
in  1866;  that  at  the  time  of  and  immediately  before  his 
death  he  was  a  resident  of  San  Francisco^  in  this  State,  and 
plaintiffs  are  his  only  heirs  at  law.  In  1860,  one  Frederick 
B.  Eohler,  designing  to  defraud  plaintiffs  out  of  the  described 
premises,  procured  letters  of  administration  upon  the  estate 
of  Charles  G.  Scott,  deceased,  in  Santa  Clara  County,  and  in 
ptusuance  of  such  fraudulent  design  made  several  unsuccess- 
ful efforts  to  procure  an  order  of  sale  of  the  property  for 
pretended  debts  and  expenses  of  administration,  and  fbally 
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succeeded  in  obtaining  sack  order  in  December^  1861 ;  that 
the  order  was  made  without  legal  notice  to  plaintifis^  and 
without  authority  on  the  part  of  the  Oourt;  that  a  pretended 
sale  was  made  under  this  order,  without  notice  given,  at 
which  Thomas  Bodley  was  the  purchaser,  in  February,  1862, 
which  sale  was  afterward  confirmed  by  the  Probate  Oourt, 
and  conveyance  made  by  the  administrator;  that  the  sale 
tms  wholly  fictitious  and  for  the  benefit  of  Eohler,  no 
mon^  being  paid;  that  Bodley  took  the  oonveyanoe  for 
Koblery  and  at  his  instance  and  request,  and  agreeing  to 
hold  the  title  for  Kohler;  that  Bodley  had  notice  of  the 
fraud  contetnplated  by  Eiohlor,  and  that  the  land  was  then 
worth  nine  thousand  dollars  —  the  purchase  money  being  one 
thousand  three  hundred  and  fifty  dollars.  On  the  Idth  day 
of  April,  1862,  Eohler  being  still  administrator,  with  the 
view  of  further  concealing  his  designs,  caused  a  conveyance 
to  be  made  by  Bodley  to  one  Oharles  Hosmer,  for  a  nominal 
consideration  of  one  thousand  five  hundred  dollars,  although 
no  consideration  was  paid*  Hosmer  also  took  the  convey- 
ance at  the  instance  and  request  of  Kohler,  agreeing  to  hold 
the  same  for  him,  with  full  notice  of  all  the  acts  of  fraud 
on  his  part  On  the  21st  day  of  June,  1862,  Kohler  caused 
the  properly  to  be  conveyed  to  himself  for  a  nominal  con- 
sideration of  one  thousand  five  hundred  dollars;  that  this 
conveyance  was  wholly  fictitious  —  no  money  being  in  fact 
paid  —  Kohler  at  the  time  being  and  acting  as  administra- 
tor of  Oharles  G.  Soott,  deceased.  Kohler  afterwards  con- 
veyed to  defendant  Umbarger,  who  was  then  in  possession 
as  his  tenant  in  his  capacity  of  administrator,  and  who  had 
full  notice  of  all  the  acts  of  fraud  on  the  part  of  Kohler, 
Bodley,  and  Hosmer.  TTmbarger  afterward  conveyed  to  the 
other  defendants  portions  of  the  premises,  who  also  took  with 
full  notice. 

The  answer  fails  to  deny  the  fraud  on  the  part  of  Kohler, 
1Bodlqr#  and  Qosmer* .  In  effect  it  admits  that  the  pretended 
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nle  was  purely  fiotitiotiBy  and  made  for  the  purposes  men- 
tioned in  the  complaint.  It  denies,  however,  that  Umbar** 
ger  confederated  with  Kohler  to  conceal  the  fraud  perpe- 
trated by  him,  or  to  defraud  the  plaintiff  in  any  way;  and 
avers  that  he  purchased  in  good  faith,  and  for  a  valuable 
consideration,  without  any  knowledge  or  suspicion  that  there 
had  been  any  unfair,  ill^^,  wrongful,  or  unlawful  acts  on 
the  part  of  Kohler  or  any  one  else  connected  therewith,  and 
denies  that  the  property  was  at  the  time  of  any  greater 
Talne  than  one  thousand  five  hundred  dollars,  the  price  paid 
by  him. 

The  answer  also  contains  a  cross  complaint,  in  which  it  is 
averred  that  in  1858  the  City  of  San  Jose  was  the  owner  of 
the  premises  in  controversy,  and  then  sold  and  conveyed 
them  to  the  defendants,  who  now  claim  to  be  the  owners  by 
virtue  of  the  title  derived  from  the  City  of  San  Josi.  They 
ask  to  have  their  title  quieted  against  the  plaintiffs. 

The  answer  to  the  cross-complaint  admits  that  defendants 
acquired  the  title  from  San  Jos6,  but  claims  that  it  was  ac- 
quired in  trust  for  plaintiffs  —  the  trust  arising  from  the 
facts  alleged  in  the  complaint  Plaintiffs  offer  to  repay  the 
amount  paid  for  the  title  from  the  city,  and  ask  tl^at  defend^ 
ants  be  required  to  convey  to  them. 

I  have  been  thus  particular  in  stating  the  pleadings,  be- 
cause, as  I  think,  all  the  questions  involved  in  the  case  arise 
upon  them,  the  evidence  not  tending,  so  far  as  I  can  see, 
either  to  establish  or  rebut  the  presumption  of  notice  on 
the  part  of  TJmbarger  at  the  time  he  purchased  or  received 
his  deed,  except,  perhaps,  that  it  shows  that  TJmbarger  was 
in  possession  under  Kohler,  as  administrator,  and  knew  that 
Kohler  was  administrator. 

The  first  question  that  arises  from  the  pleadings  is, 
whether  Umbarger  has  sufficiently  denied  notice  of  the  fraud 
in  the  title  of  Kohler* 
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He  admits,  by  failing  to  deny,  the  fact  that  Bodley  did, 
in  fact,  purchase  as  the  agent  of  Kohler,  with  full  knowl- 
edge of  his  fraudulent  designs.  That  the  conveyance  to 
Hosmer  was  also  merely  colorable.  That  Kohler  was,  in 
fact,  the  purchaser  at  the  administrator's  sale,  made  by  him- 
self as  administrator.  The  sale  was,  then,  a  fraud  upon  the 
heirs,  and  the  defendants  oan  only  be  protected  upon  the 
hypothesis  that  ITmbarger  was  a  purchaser  for  u  valuable 
consideration,  in  good  faith,  without  notice.  The  fact  of 
notice  is  clearly  charged  in  the  bill,  and  is  not  specifically 
denied  in  the  answer,  but  there  is  an  affirmative  averment 
that  for  'Valuable  consideration,  to  wit:  one  thousand  dol- 
lars, and  in  good  faith,  and  without  any  knowledge  or  sus- 
picion on  his  part  that  there  had  been  any  unfair,  illegal,  or 
wrongful  acts  on  the  part  of  said  F.  D.  Kohler,  or  any  one 
else  connected  therewith,  he  made  a  purchase  of  the  interest 
of  the  said  F.  D.  Kohler  in  and  to  the  lands  set  forth  in  said 
complaint;  and  he  denies  that  he  had  any  knowledge  what- 
ever of  any  illegal  or  wrongful  act  of  said  Kohler/'  He 
also  denies  knowledge  that  the  property  was  held  in  trust  by 
Kohler,  and  denies  notice  of  any  fraudulent  or  wrongful  acts 
on  the  part  of  Kohler  or  any  other  person,  or  that  they  are 
or  ever  were  the  trustees.  The  defendants  do  not  deny  that 
Sodley  purchased  at  the  instance  of  Kohler,  and  for  his  ben- 
efit, or  that  Hosmer  took  the  title  for  Kohler,  as  charged 
in  the  complaint.  The  most  these  denials  can  be  held  to 
amount  to  is,  that  neither  Bodley,  Hosmer,  nor  Kohler,  in 
taking  the  title  as  alleged,  did  thereby  become  the  trustee 
of  plaintiffs,  and  that  there  was  nothing  unfair,  illegal, 
wrongful,  or  fraudulent  in  Kohler's  purchasing  the  properly 
in  that  way.  They  admit  the  fact  that  Kohler  did  purchase 
at  his  own  sale,  per  inierpositam  personam;  that  they  knew 
of  these  facts,  but  were  not  aware  that  there  was  anything 
unfair,  illegal,  wrongful,  or  fraudulent  about  it,  and  deny 
that  Kohler  thereby  became  trustee  for  plaintiffs.     Under 
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the  drcoiDstaiioes  it  was  incmnbent  upon  the  defendants  to 
deny  specifically  knowledge  of  the  alleged  f  acts,  or  of  any 
faets  whieh  would  have  put  them  upon  inquiry,  not  only  at 
the  time  of  the  purchase  but  at  any  time  before  they  paid 
ihe  purchase  money  or  received  their  deeds.  I,  therefore, 
agree  with  the  learned  Judge  before  whom  the  caso  was 
tried,  that  notdce  of  the  frauds  perpetrated  by  Eohler  is  not 
sufficiently  denied. 

A  more  important  question  arising  in  the  case  is,  whether 
the  facts  admitted  in  the  pleadings  constituted  the  defendants 
the  trustees  of  plaintiffs,  and  whether  they  can  be  compelled 
to  convey  to  plaintiffs  the  title  acquired  fi^m  the  CSity  of 
San  Jose. 

Although  it  is  alleged  in  the  complaint  that  Jane  Scott, 
while  the  wife  of  Charles  G.  Scott,  acquired  title  in  fee 
simple,  yet  it  is  admitted  in  the  answer  to  the  cross-complaint 
that  the  title  was  afterwards  acquired  by  the  defendant 
from  the  City  of  San  Jos6;  in  other  words,  that  Scott  had 
no  title  whatever,  and  it  does  not,  therefore,  appear  that 
he  had  any  equities  with  reference  to  the  land. 

It  is  also  alleged  in  the  complaint  that  the  order  of  sale 
was  unauthorized  and  the  sale  illegal  and  of  course  void. 
From  this  it  appears  that  even  the  rights  which  Scott  had, 
arising  from  possession,  did  not  pass  under  the  pretended 
probate  sale.  Kohler  remained  in  possession,  as  adminis- 
trator, and  at  least  as  soon  as  the  administration  was  closed 
the  heirs  could  have  recovered  the  possession  in  an  action  at 
law.  Therefore  the  defendants  have  never  taken  tbe  legal 
title  or  any  rights  to  the  premises  in  trust  for  plaintiffs. 

Were  the  trust  fully  established,  it  would  constitute  a 
oonstructive  trust,  and  unless  by  reason  of  the  position  thus 
obtained  they  were  enabled  to  acquiro  the  outstanding  title, 
I  do  not  see  how  it  would  be  a  fraud  upon  the  rights  of  the 
plaintiffs.  No  relation  of  confidence  existed  between  them 
which  imposed  duties  upon  defendants  in  defending  the 
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rigbrts  of  the  plaintifib  or  tended  to  induce  plaintifPs  to  vdj 
upon  them.  Defendants,  by  the  sale,  acquired  no  equity 
which  WHB  afterwards  ripened  into  a  title,  nor  does  it  appear 
that  the  possession  of  the  property  aided  in  any  way  the 
acquisition  of  the  title.  A  party  in  possession  without  right, 
legal  or  equitable,  is  fraudulently  deprived  of  the  possession, 
without,  howerer,  depriving  him  of  any  right  of  poaseasiou 
at  law  resulting  from  his  actual  prior  possession,  and  then 
ihe  wrongdoer  purchases  the  title  from  tiie  lawful  owner.  T 
know  of  no  principle  upon  which  he  can  be  compelled  to 
convey  it,  I  therefore  think  the  title  acquired  did  not  inure 
to  the  benefit  of  plaintiffs,  and  that  the  defendants  cannot 
be  compelled  to  convey  to  them. 

Judgment  reversed  and  cause  remanded  for  further  pro- 
ceedings. 

Mr.  Justice  WaiXiAOB,  being  disqualified,  did  not  dt  in 
this  cause. 
Mr.  Chief  Justice  Bhodbs  did  not  express  an  opinion. 


[No.  2381.] 

MAX  ENGLANDER  v.  J.  P-  ROGERS. 

OBUfbkTioxs  ov  Pabrmi  TO  OoifTBACT. —  The  obllgBtloM  of  die  parties  to 
an  acreement  for  tlie  aale  of  land  ace  mntaal  and  dependent,  where  one 
It  to  coBTey,  and  the  other  at  the  same  time  to  pay  the  purchase  money ; 
and  neither  can  pat  the  other  In  default,  except  by  tendering  a  perform- 
ance on  hla  part,  nnleas  the  other  party  walTea  the  tender,  or  hy  hit 
conduct  rendera  It  nnneceasary. 

ComxACT  —  Atsbmbht  nr  Gomflumt. —  If  a  party  pay  a  sam  as  part  of 
the  purchase  money  for  land,  under  an  aipeement  that  the  sum  paid  shall 
be  retained  by  the  vendor  In  case  he  shall  conyey  a  good  title  to  the  Ten- 
dee,  the  latter,  In  order  to  maintain  an  action  to  recover  the  amount  paid, 
must  sTor  In  his  complaint  a  tender  of  the  unpaid  portion  of  the  pur- 
chase money,  or  give  some  suffldent  eseuse  for  the  omission  to  tender  It. 

ijrsuFFicimT  OoxpLaiKT. —  In  such  a  ease,  an  aTerment  that  the  plaintiff 
iMdy  and  wflUng;  and  hn  oCsred  to  accept  a  ^oafoyaae^  ae* 
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fiordiBff  to  the  asreement,  and  to  pay  the  balance  of  the  pnrchaae  monej, 
!■  not  an  aycnnent  that  he  tendered  the  purchase  money. 
TiUD  TixnxB  OF  PuBCHA8a  IfoNBT. —  To  coDstltnte  a  valid  tender,  the 
party  moat  have  the  money  nt  hand.  Immediately  under  his  conUal,  and 
most  then  and  there  not  only  be  ready  and  willing,  but  produce  and 
effer  to  pay  it  to  the  other  party,  on  the  performance  by  him  of  the 
Ttqalaite  condition. 

Apfbai.  from  the  District  Court  of  the  Fourth  Judicial 
District^  City  and  County  of  San  Francisco. 

The  complaint  alleges  that  the  plaintiff,  on  the  9th  of 
Kay,  1867,  entered  into  an  agreement  with  the  defendant  to 
pnichase  from  him  a  lot  of  land  in  San  Francisco,  for  two 
thousand  two  hundred  dollars,  and  paid  him  four  hundred 
and  eighty*one  dollars  and  ei^ty-five  cents  as  part  of  die 
purchase  money,  to  be  retained  by  the  defendant  if  he 
should  convey  a  good  title  to  the  plaintiff,  but  to  be  returned 
if  the  defendant  should  fail  to  make  such  a  conyeyance; 
that  the  defendant  failed  to  convey  the  premises  according 
to  the  agreement,  althou^  the  plaintiff  had  waited  a  reason- 
able time  —  six  months  —  and  had  been  '^  ready  and  willing 
during  all  the  time  af oresaid,  and  offered  to  accept  and  take 
said  conveyance,  pursuant  to  said  agreement,  and  to  ]Mty  the 
balance  of  said  purchase  money;"  and  that  on  the  21st  of 
November,  1867,  the  plaintiff  demanded  a  return  of  the 
amount  paid  to  defendant,  but  the  defendant  refused  to  re- 
tain it  The  complaint  demands  judgment  for  the  four 
hundred  and  eighty-Hme  dollars  and  eij^ty-ffve  cents,  The 
defendant  demurred  to  the  complaint  that  it  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  specified 
as  one  of  the  particulars  of  insufficiency  that  it  failed  to 
show  the  plaintiff  had,  prior  to  the  bringing  of  the  action, 
tendered  to  the  defendant  the  portion  of  the  purchase  money 
lemaining  unpaid.  The  demurrer  was  overruled,  and  the 
plaintiff  had  judgment.  From  the  judgment  and  an  order 
denying  a  new  trial  the  defendant  appealed. 


SxeuumB  «.  Booml  (SiV-OL 


Jama  B.  TawmMtnd,  far  AppfBrnxsL 

The  complaint  u  insufficient^  hemme  it  Saem  mm  Attm  Ami 
vie  plaintiff  6ver^  prior  to  die  commeiK  I'lnwit  <if  ikis  sedcDy 
tendered  to  liie  defendant  die  halance  of  the  pmdiase  ci<xiev, 
demanding  sncli  eonreyance.  (Dart  on  Vend,  and  Porch. 
*449,  *450,  note  2,  and  cases  dierein  dted,  and  *4dl.) 

James  C,  Careg  and  Jvliug  George,  far  'Bespamitrnt, 

By  the  Coort,  Cbockstt,  J. : 

The  demnrrer  to  the  complaint  ao^xt  to  hate  heen  sns- 
ttined.  On  the  facts  arened  in  the  complaint  the  pavment 
of  the  remainder  of  the  pnrdiase  monejr  hj  die  plaintiff^  and 
die  exeeotion  and  deliTeiy  of  a  proper  deed  of  eoBTcyance 
hj  die  defendant,  wen  ecMcurrent  acta,  to  be  smnltmeooslT 
performed.  The  covcBanti  of  die  Tcndor  and  fcndee  were 
sratnal  and  dependent,  and  neither  eooM  pot  the  odier  in 
defsnit,  except  by  tendering  a  performance  on  his  own  part, 
nnlen  the  odier  party  either  waived  the  tenda*,  or,  by  his 
condncty  rendered  it  imneoeaBary.  To  entitle  the  plaintiff  to 
maJntarn  the  action  on  die  contract  set  oat  in  the  complaint, 
he  fllioold  hare  arerred  a  tender  of  the  unpaid  portion  of  the 
pnrchase  money,  or  some  sofficient  eacrase  for  die  omission 
to  tender  it  The  only  allegation  of  the  complaint  on  diis 
point  is  that  the  plaintiff  ^  has  been  ready  and  willing  dur- 
ing an  die  time  aforesaid,  and  has  offered  to  accept  and  take 
said  conrerance,  pnrsnant  to  said  agreement  and  to  pay  the 
balance  of  said  pnrdiase  money.**  Hiis  is  not  an  averment 
diat  he  tendered  die  pnidiase  money.  To  constitute  a  Tsdid 
tender  in  soch  a  case,  the  party  mnst  hare  the  money  at 
hand,  immediately  under  his  control,  and  must  dien  and 
there  not  only  be  ready  and  willing,  but  produce  and  offer 
to  pay  ft  to  the  other  party,  on  the  performance  by  him  of 
the  requisite  condition.     (15  Wend.  637 ;  6  id.  S2,  n.  a.  85 ; 
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Bktmg  ▼.  Blake.  46  Barb.  227.)  There  is  in  this  oomplaiiit 
no  sofficient  averment  of  a  tender^  nor  of  any  excuse  for  the 
caniflsiaQi  and  the  demurrer  ought  to  have  been  sustained  on 
diis  ground. 

Judgment  reversed  and  cause  remanded^  with  an  order  to 
the  Court  below  to  sustain  the  demurrer  to  the  complaint. 


[No.  2,28S.] 

DAVID  MAHONET  v.  THOMAS  I.  BERGIN. 

AflBRMBXT  BBTwxBN  CuMHT  AMD  ATiOBlTBTk— '  An  a^eemoit  made  by  an 
attorney  with  m  cHent  to  veadcr  hia  prof aaafonal  aeirlcaa  **  In  tha  Conrtfa 
of  thla  Stata,"  In  actions  to  tasttha  Talldlty  of  the  cUenra  title  to  cat- 
tain  real  estate,  In  consIdenitSon  of  a  conveyance  by  the  client  to  the  at- 
torney of  a  portion  of  the  laad,  does  not  bind  the  attorney  to  render 
hla  aerrlcea  la  an  aetloil  broncht  to  teat  the  validitgr  of  the  aame  title 
hi  the  Circuit  Court  of  the  United  Statea  for  thla  State. 

Imx. —  If  sndb  acreement  waa  fair  and  free  from  fnmd,  and  the  land  con- 
veyed by  the  ellent  a  reasonable  fee  for  the  senrices  agreed  to  be  ren- 
dered, the  attorney  will  not  be  c<Hnpelled  to  reconvey  the  land,  npon  the 
payment  of  a  reasonable  fee  for  his  aervicea  rendered,  because,  by  reaaon 
of  the  suit  In  the  Circuit  Oourt,  the  client  compromised  with  the  opposing 
parties,  and  paid  a  large  sum  of  money  to  acquire  oppoaing  claims ;  and 
the  attorney  was  not  compelled  to  render  the  fuU  amount  of  services 


Appsai^  from  the  District  Court  of  the  Fifteenth  Judicial 
Distriety  City  and  Counl^  of  San  Francisco. 

The  Ooort  below  rendered  judgment  for  the  defendant,  and 
fte  plaintiflP  appealed. 
Ihe  other  facts  are  stated  in  the  opinion. 

W.  H.  Patterson,  for  Appellant 

If  the  defendant  intended  hj  this  writing  to  restrict  any 
demand  upon  his  services  excepting  in  the  State  Courts,  in 
respect  of  the  matters  mentioned  in  it,  then  it  is  conolusive 
upon  the  plaintiff's  proof,  which,  is  uncontradicted  on  this 
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point)  that  the  agreement  did  not  express  his  understanding 
of  the  agreement  he  had  made  with  his  attomej,  and  on  the 
faith  of  which  he  made  his  deed  of  the  land.  And  if  the 
defendant's  construction  of  it  was  an  afterthought  with  him, 
occurring  only  when  the  "  Galindo  title  '*  was  set  up  in  the 
United  States  Circuit  Court,  it  speaks  unmistakably  the  lan- 
guage of  exaction,  and  strongly  manifests  the  intention  to 
shirk  a  fair  and  professional  discharge  of  the  duty  of  an  at- 
torney to  his  client.  It  is,  moreover,  evidence  of  an  origi- 
nal intent,  and,  taken  in  connection  vx&l  Ibe  tenor  of  his 
testimony  on  the  point,  is  conclusive  that  he  intended,  by 
the  writing,  to  restrict  his  services  to  the  State  Courts;  and 
we  have  a  right  to  infer,  as  a  just  inference,  that,  so  intend- 
ing, he  employed  language  (**  in  the  Courts  of  this  State  ") 
which,  at  least  to  the  ordinary  and  unprofessional  mind, 
would  embrace  all  the  Courts  within  ^bis  State  in  which  the 
"  Galinda  title  "  could  be  asserted  or  attacked,  but  which  he 
intended  should  bear  the  construction  which  he  subsequently 
gave  it^  when  the  necessity  arose  for  his  services.  The  rule 
that  obtains  between  contra^cting  parties  occupying  the  same 
relative  positions  toward  each  other  is  not  that  by  which 
attorney  and  client  are  bound;  but,  as  between  the  latter, 
the  rule  is  reversed.  It  lies  with  the  attorney,  in  all  cases 
to  show  affirmatively  tibat  his  dealings  with  his  client  are 
fair,  just,  and  reaiSKntable  -^  the  pre8unq>tion  being  against  the 
fairness  of  the  transaotiotL  (Evans  v.  EUis,  N.  Y.  Ooort  of 
Errors,  6  Denio,  640 ;  affirming  Sup.  Ot  in  11  Paige  Ch,  467 ; 
Poillon  V.  Martin,  1  Sand.  Ch.  669;  Howell  v.  Bansom,  11 
Paige  Ch.  638;  Kisling  v.  Shaw,  33  Cal.  436;  Valentine  v. 
Stewart,  16  id.  887 ;  Haich  v.  Eateh,  9  Vesey  Jr.  297 ;  Wood 
v.  Downer,  18  id,  126;  Starr  v.  Yanderhagen,  9  John.  258; 
DeRose  v.  Fay,  3  Edw.  Ch.  869;  DeRoee  v.  Fay,  4  id,  40; 
Lewis  V.  J.  A.,  4  ii  699.) 
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T.  7.  Bergm,  for  hiinflell 

It  will  be  borne  in  mind  diat  ftll  the  instruments  ont  of 
which  the  present  action  grows,  were  executed  years  ago — 
the  land  conveyed  and  professional  services  rendered  on  the 
faith  thereof,  that  the  referee  finds  that  these  were  reason- 
ably worth  the  fee  agreed  upon,  t.  e.,  four  thousand  dollars  in 
coin,  and  therefore,  the  case  falls  within  the  rule  of  equity  in 
reference  to  executed  contracts. 

In  Nace  v.  Boyer,  80  Pa.  St  109,  the  Court  again  says: 
''Tbe  grounds  upon  i;^ch  Courts  of  equity  proceed  in 
rescinding  or  canceling  executed  contracts,  is  much  more 
narrow  and  to  be  more  carefully  trodden  than  that  upon 
which  they  refuse  specific  performance  of  unexecuted  con* 
tracts,  or  even  decree  their  cancellation.  Nothing  but  fraud 
or  palpable  mistake  is  ground  for  rescinding  an  executed 
conveyance.'' 

The  evidence  of  fraud  or  mistake  must  be  dear  and  con- 
vincing, making  it  out  to  the  entire  satisfaction  of  the  Court^ 
and  not  leaving  it  op^i  to  doubt  (1  Story  Eq.,  Sees.  153, 
157, 176.)  Had  the  agreed  fee  been  paid  in  cash,  would  any 
one  have  pretended  an  action  would  lie  for  recovery  thereof 
after  the  performance  of  the  services,  and  especially  where 
the  services  performed  were  reasonably  worth  as  much  as 
had  been  paid? 

By  the  Court,  TmcPUD,  J.i 

In  November,  1866,  the  plaintiff,  claiming  to  be  iShe  owner 
of  the  ''Bancho  Laguna  de  la  Merced,''  against  whidi  there 
was  an  adverse  claim  called  the  Galindo  claim,  employed 
the  defendant,  who  is  an  attorney  and  counselor  at  law,  to 
test  the  validity  of  the  Galindo  title,  and  also  to  defend  the 
pkintiff  against  a  certain  action  then  pending  against  him, 
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brought  by  one  Nuttman.     This  contract  was  reduced  to 
writing,  and  is  in  the  words  and  figuree  following:. 

"In  consideration  of  David  Mahoney  conveying  in  fee 
twenty  acres  of  land  in  the  Bandio  Laguna  de  la  Merced  to 
me,  Thomas  I.  Bergin,  I,  Thomas  I.  Bergin,  an  attorney  and 
oonnselor  at  law,  do  undertake  and  agree  with  said  Mahoney 
to  remder  my  professional  services  in  the  courts  of  this  State^ 
in  an  action  to  test  and  determine  the  validily  of  the  so- 
called  Galindo  deed,  and  also  to  defend  the  action  of  Jamea 
E.  Nuttman  v.  Dwvid  Mahoney  and  Richard  O'Neill, 
Twelftii  District  C!ourt  of  this  State. 

"In  witness  whereof,  I  have  hereunto  set  my  hand,  tliia 
21st  day  of  Ifovember,  1866. 

**  Thomas  L  Bbboin.*' 

At  the  same  time,  in  pursuance  of  the  terms  of  the  agree- 
ment, plaintiff  executed  to  defendant  a  deed  for  twenty  acres 
of  land,  valued  at  two  hundred  dollars  per  acre.  Thereupon, 
the  defendant  took  charge  of  the  Nuttman  case  for  plaintiff, 
and  shortly  after  brought  a  suit  in  the  Twelfth  District  Court 
to  quiet  the  title  of  plaintiff  against  the  claimants  under  the 
Galindo  title.  This  action  was  diligently  prosecuted  by 
defendant,  but  demurrers  were  interposed,  and  the  case 
thereby  delayed.  This  action  was  commenced  on  the  28tli 
of  December,  1866,  but  no  trial  on  the  merits  has  ever  been 
had.  Some  time  afterwards  an  action  was  commenced  in 
the  Circuit  Court  of  the  United  States,  at  San  Francisco,  by 
the  claimants  under  the  Galindo  title,  against  Mahoney  and 
others,  to  obtain  a  decree  that  the  confirmation  of  the  title 
under  which  Mahoney  claimed  should  inure  to  the  benefit  of 
Harks — ^the  claimant  under  the  Gralindo  title— and  that  the 
patent  should  issue  to  him  instead  of  Mahoney;  and  alao  to 
enjoin  the  prosecution  of  the  action  brought  by  Mahcmey  in 
the  Twelfth  District  Court  to  quiet  his  title.  When  this 
actiim  was  brought,  Mahoney  requested  the  defendant  to 
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appear  and  defend  it,  as  his  ootmsel ;  but  &is  the  defendant 
refused  to  do,  alleging  that  his  contract  only  reqnired  him  to 
render  his  professional  services  in  an  action  to  test  the  valid- 
ity of  that  title  in  the  Courts  of  this  State.  Afterwards 
compromises  were  made  in  all  these  cases.  Mahoney  ac- 
quired by  purchase  whatever  rights  Nuttman  had,  and  also 
the  claim  under  the  Galindo  title.  For  all  these  compro- 
mises Mahoney  paid,  it  is  alleged,  some  sixty  thousand  dol- 
lars, thereby  terminating  the  suits  and  rendering  the  services 
of  defendant  no  longer  necessary. 

This  suit  is  brought  to  compel  the  defendant  to  reconvey 
the  twenty  acres  of  land,  upon  being  paid  a  reasonable  sum 
for  his  services,  and  is  based  upon  two  propositions :  First— 
That  the  deed  was  unfairly  obtained ;  that  is,  that  defendant 
took  advantage  of  the  relation  of  attorney  and  dient;  and 
while  plaintiiBP  supposed  he  had  a  contract  which  would 
eompel  defendant  to  defend  his  title  against  the  Galindo 
daim,  the  contract  was  so  worded  by  defendant  as  to  require 
very  little  labor  for  him,  and  afford  little  benefit  to^  the 
plaintiff.  In  other  words,  that  the  contract  was  obtained  by 
fraud.  Second — That  the  defendant  has  not  performed  his 
eontract  It  is  also  contended  that  the  agreement^  if  prop- 
erly construed  by  the  defendant^  did  not  express  the  inten- 
tions  of  the  plaintiff,  and  was  executed  through  a  mistake, 
and  ought,  therefore,  to  be  set  aside  or  reformed. 

The  case  was  referred  to  a  referee  to  find  the  facts,  and 
he  has  found  on  all  the  issues  for  the  defendant.  He  finds 
that  the  agreement  was  fair,  and  free  from  fraud ;  that  the 
land  ocxxveyed  was  a  reasonable  fee  for  the  services  agreed 
to  be  rendered,  and  that  the  agreement  was  correctly  re- 
duced to  writing,  and  correctly  expressed  the  intention  of 
the  parties  at  the  time.  In  this  finding  I  think  the  referee 
18  folly  justified  by  the  evidence.  There  is  no  evidence 
twn<^i-ng  to  show  that  the  least  advantage  was  taken  of 
IbhoiLegr  in  the  matter;  but  the  contrary  clearly  appears 
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His  own  evidenoe  sIiottb  plainly  that  he  knew  what  he  was 
about^  and  indicates  both  the  abiUly  and  disposition  to  take 
care  of  his  own  interests,  and  no  inclination  to  repose  un- 
usual confidence  in  any  one. 

"Not  do  I  think  the  evidence  clearly  shows  a  mistake  in 
the  terms  of  the  contract  The  undertaking  was  not  to 
defend  the  plaintiff's  title  against  the  Galindo  claim,  even 
in  the  State  Courts,  but  to  render  his  services  in  an  action 
to  test  the  validity  of  the  Galindo  deed.  It  was  probably 
supposed  by  both  parties  at  the  time  that  this  oould  be  done 
in  a  suit  to  quiet  title  in  the  State  Courts,  and  both  seem  to 
have  spoken  with  reference  .to  such  a  suit,  and  probably 
neither  contemplated  the  possibility  of  such  a  suit  as  was 
brought  They  failed  to  provide  for  such  a  contingency; 
and  had  it  been  considered,  we  canngt  know  that  the  con- 
tract would  have  been  executed  by  Bergin. 

I  do  not  understand  that  it  is  charged  that  the  defendant 
failed  to  perform  his  contract,  except  by  refusing  to  defend 
the  suit  brought  in  the  United  States  Circuit  Court 

The  suit  in  the  Circuit  Court,  although  intimately  con- 
nected with  the  subject-matter  of  thd  contract,  and  having 
a  direct  bearing  upon  the  suit  brought  by  Bergin  in  pur- 
suance of  it,  was  not  within  the  terms  of  the  contract,  or 
contemplated  by  either  of  the  parties  at  the  time.  The 
contract  was  not  obtained  through  fraud  or  mistake,  and 
plaintiff  cannot  complain  if  the  defendant  declines  more 
than  a  literal  compliance  with  it. 

Judgment  and  order  afiSrmed. 

Neither  Mr.  Justice  Waixaot  nor  Wt.  Jutioe  SpiULoim 
expressed  an  of^nion. 
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[No.  2,599.] 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
EDWARD  MoGUNGILL. 

Cbxllinqb  of  Jubob  vob  Ikfusd  Bu.8. —  A  challenge  of  a  Juror  for  Im- 
plied bias  mast  state  some  one  of  the  causes  enumerated  In  section  three 
htmdred  and  fozty-seren  of  the  Criminal  Practice  Act.  To  say  a  Juror 
is  challenged  for  Implied  bias  Is  no  challenge. 

DiSALLOWAxcB  OF  Cballbnob  AM  PBajUDiCB. —  If  B  partj  attempt  to  chal- 
lenge a  Juror  for  Implied  bias,  and,  the  challenge  being  disallowed,  he 
fba  challenge  peremptorllj,  and  If  It  does  not  appear  aflrmatirelj  that 
he  had  OKhaosted  his  peremptory  challenges  at  the  time  a  full  panel  wag 
■worn,  he  is  not  prejudiced  by  the  dlsallowanes  of  his  attempted  chal- 
lenge. 

DIBFBIIDA2IT  AM  A  WirNBSB  FOB  HxxBBLF. —  Tlie  fact  that  B  defendant  offers 
hhnself  as  a  witness  In  his  own  behalf  does  not  change  or  piodify  the 
roles  of  practice,  with  reference  to  the  proper  limits  of  a  cross-examina- 
tion, and  does  not  make  him  a  witness  for  the  State  against  himself. 

OosaoNTB  OF  OouKBBL  TO  JuBT. —  In  such  B  cBso,  It  Is ,  Irregular  for  the 
eonnsel  for  the  prosecution,  against  the  objections  of  the  defendant's 
eonnsel,  to  comment,  in  his  argument  to  the  Jury,  upon  the  refusal  of  the 
defendant  to  be  cross-examined  to  the  whole  case ;  and  for  the  Court  to 
permit  a'  continuation  of  such  comments,  against  such  objection.  Is  erro- 
neous, and  prejudicial  to  the  rights  of  the  defendant 

PlurciFAL  AND  AccBssoBT. —  Under  an  indictment  which  charges  a  defend- 
ant as  principal,  he  cannot  be  found  guilty,  If  the  erldenee  shows  him 
to  have  been  an  acceMory  before  the  fact. 


Appeal  from  the  County  Court  of  Mendocino  County. 

The  defendant  was  convicted  of  the  crime  of  grand  lai^ 
ceny,  and  appealed  from  the  judgment  and  order  denying  • 
new  trial. 

The  other  facta  are  stated  in  the  opinioiL 

McGarvey  &  Oarothers,  for  Appellant 

Attorney  Oeneral  Jo  Hamilton,  for  the  Peopleu 

By  die  Court,  BpnAOiix,  J,: 

The  error  assigned  for  disallowance  of  defendant's  chal- 
lengea  of  R.  H.  Anderson  and  S.  S.  Baechtel^  as  trial  jurors 
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^  for  implied  bias,''  cannot  be  oonsidered  upon  the  record  a^ 
presented.  Keitber  cballenge  appears  to  have  been  made 
for  any  q[>eeifie  cause  authorized  by  statuta  To  simply 
state  that  ^^  the  juror  is  diall^iged  for  implied  bias  "  is  no 
challenge.  A  challenge  for  implied  bias  must  state  some 
one  of  the  nine  causes  enumerated  in  section  three  hundred 
and  for^-eeyen  of  the  Criminal  Practice  Act  (People  v. 
Hardin,  87  CaL  258;  People  v.  Dick,  id.  879.) 

Again,  it  iq[>pears  Uiat  neither  of  the  persons  so  attempted 
to  be  challenged  served  on  the  trial,  having  been  peremp- 
torily challenged  by  defendant ;  and  it  does  not  affirmatively 
appear  that  defendant  had  exhausted  his  peremptory  ehal- 
lengee  at  the  tune  the  full  panel  was  accepted  and  sworn; 
hence  he  was  not  prejudiced  by  the  action  of  the  Court  in 
disallowing  his  attempted  challenge  for  implied  bias. 

The  bill  of  exe^tioBS  does  not  purport  to  contain  all,  or 
any  considerable  portion,  of  the  evidence  presented  on  the 
trial;  hence  it  is  impossible  for  this  Court  to  determine  as 
to  the  competency  of  the  evidence  relative  to  the  cattle  of 
J.  J,  Thomas  and  J.  Farley,  not  included  in  the  indictment, 
but  which  sefim  to  have  beoi  found  with  those  described  in 
the  indictment,  on  their  first  discovery  after  the  alleged 
larceny. 

It  appears  from  the  bill  of  exceptions  tfiat  ''one  Yates 
was  called  and  sworn  as  a  witness  for  the  prosecution^  and, 
among  other  things^  stated  that  he  had  a  certain  conver- 
sation with  the  prisoner.'*  This  closed  the  evidence  for 
the  prosecution.  The  defendant  was  then  placed  upon  the 
stand  as  a  witness  in  his  own  behalf,  and  was  asked  if 
he  had  the  conversation  wi&  Yates  sp<d:en  of  by  Yates, 
atui  answered  he  did  not^  and  was  examined  no  furdier  by 
his  tvunsel  than  concemiQg  said  conversation,  nor  was  he 
examined  on  any  other  ix^int,  but  answered  aU  questiona 
nxiitirtxl  of  bim  by  the  Court:  that  upon  the  argument  of 
the  case  the  counsel  for  the  pr^>^eoution  commented  upon 
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the  fact  before  the  jury;  that  the  defendant  refused  to  be 
eross-examined  to  the  whole  case;  that  defendant's  counsel 
protested  against  such  comments,  hut  they  were  continued 
by  permission  of  the  Court.  This  conduct  of  counsel  for 
the  prosecution,  under  sanction  of  the  Court,  and  against 
objections  of  the  defendant's  counsel,  waa  irr^ular,  and  its 
permission  by  the  Ootirt  erroneous,  and  manifestly  preju- 
dicial to  the  rights  of  defendant  (People  v.  TyUr,  36  CaL 
622.) 

The  fact  that  defendant  offered  himself  as  a  witness  in  his 
own  behalf,  did  not,  as  to  him,  change  or  modify  the  rules 
of  practice  with  reference  to  the  proper  limits  of  a  cross- 
examination  of  a  witness;  and,  clearly,  the  prosecution  could 
not  legally  claim  that  defendant  should  be  made  a  witness 
for  the  State  against  himself.  To  attempt  such  an  outrage 
of  defendant's  rig^hts,  and  then,  with  the  sanction  of  the 
Court,  in  argument  to  the  jnry,  to  comment  upon  the  failure 
of  such  attempt  as  a  circumstance  tending  to  establish  the 
guilt  of  defendant,  cannot  be  justified  or  sanctioned. 

The  second,  fifth,  and  eighth  instructions,  given  by  the 
Court  at  request  of  the  prosecution,  are  obnoxious  to  the 
objection,  of  substantially  asserting  that  under  the  indict- 
ment, which  charges  the  defendant  as  principal,  he  should 
be  found  guilty,  if  the  evidence  shows  him  to  have  been  an 
accessory  before  the  fact,  in  "  advising  or  encouraging  "  the 
commission  of  the  offense.  In  this  respect  each  of  these  in- 
Btmctions  is  erroneous.  (People  v.  Trim,  89  Cal.  75 ;  Peo- 
ple V.  Campbell,  40  Cal.  129.) 

The  judgment  should,  therefore,  be  reversed,  and  the 
eause  remanded  for  a  new  triaL    So  ordeired. 
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tNo.  2.420.] 

MICHAEL  O'OONNOE  v.  WILLIAM  KELLY. 

LiMDLOBD  AHD  TBnaht. —  If  the  landlord  lellg  and  conToyt  the  leaaeA 
premise!,  and  anlgne  the  lease,  the  pmntee  mast  Inform  the  tenant  of 
the  sale  before  demanding  rent,  and  if  the  tenant  refuse  to  pay  rent  to 
the  grantee,  when  he  does  not  know  of  the  sale  the  refusal  Is  not  m, 
forfeiture  of  the  lease. 

■jacTMBMT  AOAIMST  Tbnamt. —  The  grantee  cannot  maintain  ejectment 
against  the  tenant  of  the  landlord,  because  the  tenant  has  refused  to  pay 
him  rent*  unless  the  tenant  had  been  informed  of  the  sale,  before  rent 
was  demanded. 

DncAND  voB  RaiiT.r— ▲  demand  for  rent  should  be  of  the  amount  duo.  If 
the  amount  due  Is  not  demanded  a  refusal  to  paj  does  not  woHt  a  for- 
feiture of  the  lo 


AppKiLL  from  the  District  Court  of  the  Fonrth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  lease  from  Murphy  to  Kelly  was  dated  August  25th, 
1863,  and  was  for  a  tract  of  land  in  San  Francisco.  Suit 
was  hrought  before  the  termination  of  the  lease,  to  wit: 
April  17th,  1868.  The  lease  was  not  recorded.  The  deed 
from  Murphy  to  O'Connor  was  dated  April  16th,  1867,  and 
was  not  recorded.  The  plaintiff  recovered  judgment  in  tho 
Court  below,  and  the  defendant  appealed  from  the  judg- 
ment and  from  an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

If.  Q.  Cohb,  for  Appellant 

O'Connor  having  thus  shown  the  relation  of  landlord  and 
tenant  between  himself  and  Kelly,  he  was  bound  to  prove 
that  that  relation  had  ceased  —  that  Kelly  had  become  a  tres- 
passer—  in  order  to  maintain  his  action.  The  demand  for 
rent  was  not  sufficient  to  make  a  refusal  to  pay  work  a  for- 
feiture. Taylor  on  Landlord  and  Tenant  (Sec.  493)  states 
the  common  law  rule  thus :  "  In  every  case,  before  a  land- 
lord could  enter  for  the  non-payment  of  rent  he  must  have 
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made  a  formal  demand  for  the  precise  rent  dne  for  the  last 
carrent  quarter;  and  if  the  demand  includes  any  portion  of 
the  rent  of  a  previous  quarter,  it  would  have  been  bad. 
Kelly  did  not  renotmce  his  character  of  tenatit  either  by  set- 
ting np  title  in  another  or  claiming  title  in  himself.  {Doe  ex 
dm.  WiOiams  y.  Cooper,  1  M.  ft  G.  189  [39  S.  0.  L.  B. 
W8].) 

0.  P.  &  W.  H.  Sharp,  for  Respondent 

If  Kelly's  refusal  to  pay  rent  was  innocent,  it  behooved 
him  to  ascertain  the  true  slate  of  facts  and  then  come  into 
Conrt  with  a  tender  of  his  rent,  thereby  possibly  averting 
the  forfeiture,  as  was  done  in  the  case  of  Atkins  v.  Chilson, 
11  Met  112.  (Sampson  v.  Schaeffer,  3  Oal.  203.)  The  law 
defines  a  disclaimer  as  any  act  of  the  lessee  by'  which  he 
disaffirms  or  impugns  the  title  of  his  lessor.  (1  Washbume 
on  R.  P.  362,  and  cases  therein  cited.)  And,  in  consequence 
of  such  disclaimer,  the  lessee  forfeits  his  estate,  and  the 
lessor  may  enter  or  bring  ejectment  or  forcible  detainer.  (1 
Washbume  on  R  P.  362,  and  oases  therein  cited;  Watt  v. 
Ooodenough,  6  HI.  416.) 

The  fact  that  the  lessee  was  ignorant  of  his  lessor^s  title 
18  a  circumstance  which,  while  it  does  not  prevent  the  for- 
feiture from  attaching,  might,  if  coupled  with  mistake  or 
accident,  be  a  ground  for  relief;  but  here  the  defendant, 
instead  of  making  any  such  defense,  and  in  entire  harmony 
with  his  previous  actions,  comes  into  Court  anid  contests  our 
title,  to  the  last  extr^nity. 

In  9  Oarrington  ft  Payne,  778  (38  E.  0.  L.  E.  331),  Doe 
ex  dem.  Bennett  v.  Long,  the  reply  of  a  tenant  to  a  demand 
for  rent,  "You  are  not  my  landlord— I  am  not  your  tenant,^' 
was  held  to  be  a  disclaimer,  and  ejectment  would  lie  without 
notice  to  quit  (See,  also,  Doe  ex  dem,  Orvbb  v.  tirutih,  10 
Bam.  &  Cress.  816!;  Cdlverl  v^Frowd,  4  Bing.  86T.) 

▼oi..  XLI.— 2S 
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By  the  Oourt^  T&mpij^  J. : 

The  defendant  was  the  tenant  of  one  Murphy,  from  whom 
be  bad  a  lease  of  the  premises  sought  to  be  recovered  in 
tibiQ  jactkm  for  the  term  of  five  jears,  paying  a  rent  of  six 
dollars  per  annum.  Before  the  expiration  of  the  lease,  Mur*- 
phy  conveyed  to  plaintiff,  who  sent  his  clerk  to  defendant  to 
demand  the  payment  of  r^t,  which  being  refused,  this  action 
was  commenced,  being  ejectment 

It  does  not  appear  that  the  defendant  had  notice  of  the 
convfiyance  of  the  premises  to  the  plaintiff,  or  that>  at  the 
time  he  refused  to  pay  rent,  he  had  any  knowledge  of  that 
fact  whatever.  From  the  evidence  of  Byan,  through  whom 
the  demand  was  made,  the  contrary  is  to  be  inferred. 

By  the  terms  of  the  lease,  Murphy  could  put  an  end  to 
the  term  before  the  expiration  of  five  years,  upon  the  pay- 
ment of  a  certain  sum  of  money  to  Eelly.  The  lease,  also, 
contained  the  usual  covenant  for  a  forfeiture  in  case  of  non- 
payment of  rent  Demand  was  not  made  for  any  particular 
sum,  nor  was  there  any  other  refusal  than  a  statement  that 
he  did  not  acknowledge  O'Ckmnor  in  the  matter,  and  did  not 
wish  to  pay  rent  to  him.  In  fact,  he  did  not  know  him. 
He  was  not  imformed  of  the  conveyance  to  O'Connor,  nor 
did  he  deny  the  tenancy  or  set  up  any  daim  in  himself.  He 
did  just  what  any  tenant  ought  to  do  when  called  npcm  to 
acknowledge  the  title  of  a  stranger  and  pay  rent  to  him.  If 
leases  could  be  forfeited  by  making  a  secret  assignment  of 
the  lease  and  demand  mado  by  the  assignee,  without  mak- 
ing known  the  fact  of  assignment,  no  tenant  would  ever  be 
safe.  By  dcnng  just  what  appears  to  be  his  duty  to  his  land- 
lord he  might  forfeit  his  estate. 

The  failure  to  make  demand  of  the  amount  due  was  also 
fatal  to  the  plaintiff's  case,    (Oage  y.  Bates,  40  Cal.  884.) 

Judgment  .reversed  and  cause  remanded  for  further  pro- 
eeedingi 
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(No.  9,816.] 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
EDWIN  HUNT. 

Bmu»  cm  HanALiMO  ▲cT.r-The  npeftl  of  an  Act  repealiag  ft  former  Act 
does  not  roTiye  the  former  Act,  or  give  it  any  force  or  eifect  To  reriye 
sneh  former  Act  It  must  lie  re-enacted. 

OdIkci  BsrmD  bt  RsPsixiKQ  Act« — If  a  general  Act  createe  an  office 
la  aJl  the  counties  of  the  State,  to  be  filled  by  election  once  in  two  years, 
and  a  special  Act,  passed  afterwards,  takes  one  county  away  from  the 
proYlslons  of  the  Act,  and  this  special  Act  is  afterwards  repealed  by  an 
■  Act  whldi  restorea  tbe  office  as  tpthat  county,  the  provisions  of  the 
general  Act  are  revlTed  as  to  the  office. 

Cias  AffFiBMXD. — Trout  T.  Qurdiner,  80  Cal.  880, 

Appkai.  from  the  District  Cotirt  of  the  Fourth  Judicial 
Diftrict)  Oity  and  County  of  San  Francisca 

The  Counlj  of  Alameda  contains  six  townships.  At  the 
general  election  held  in  September,  1867,  an  Assessor  was 
elected  for  each  township.  At  the  general  election  held  in 
September,  1869,  Edwin  Hunt  was  elected  County  Assessor; 
but  no  Township  Assessors  were  elected.  Hunt  received 
his  certificate,  qualified,  and,  on  the  first  Monday  in  March, 
1870,  entered  upon  the  disdiarge  of  his  duties.  No  Town- 
ship Assessors  were  elected  to  succeed  those  of  1867.  The 
Act  of  1864,  referred  to  in  the  opinion,  provided  **that 
Township  Assessors  should  be  elected  in  1865,  and  every 
two  years  thereafter,  for  Alameda  County,  to  hold  their 
offices  two  years  from  the  first  Monday  in  March  succeeding 
such  election,  and  until  their  successors  should  be  elected 
and  qualified.'' 

The  Attorney  Qeneral  filed  his  complaint,  by  way  of  in- 
formation of  quo  warranto,  against  the  respondent,  Edwin 
Hunt,  setting  up  tiie  above  matters  of  fact,  and  the  facts 
stated  in  the  opinion,  and  asked  judgment  of  ouster  against 
Mm. 
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The  defendant  demurred  to  the  oomplaint,  and  had  final 
judgment  on  the  demurrer.    The  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion* 

Clarke  &  CarperUier,  f  olr  Appellant. 

The  Act  of  1863  (Laws  1863-4,  p.  ^48)  abolished  the 
office  of  County  Assessor,  and  provided  for  District  Assess- 
ors. The  Act  of  1868  did  not  abolish  the  office  of  Tom^ 
ship  Assessor,  unless  it  was  done  by  section  twenty-four: 

^*  Section  24.  All  Acts,  and  parts  of  Aots,  in  conflict  witk 
the  provisions  of  this  Act^  are  repealed,  so  far  as  they  affect 
the  provisions  of  this  Act,  to  take  effect  from  the  first  Men* 
day  in  March,  1870,  when  this  Act  shall  go  into  operatiosL^ 

From  the  language  of  this  section  twenty-four,  two  things 
are  clear : 

1.  That  the  Act  of  1868  was  not  to  go  into  operation 
until  the  first  Monday  of  March,  1870,  nearly  two  years 
after  its  passage;  and, 

2.  That  none  of  the  Acts,  or  parts  of  Acts,  in  conflict 
with  its  provisions,  should  be  repealed  until  the  first  Monday 
of  March,  1870. 

Now,  ike  first  Monday  of  March,  1870,  fell  on  the  seventh 
day  of  that  month.  There  can,  therefore,  be  no  question 
but  that,  up  to  the  7th  of  March,  1870,  the  ^^  Acts,  and  parts 
of  Acts,"  within  the  purview  of  said  section  twenty-four, 
remained  unaffected  by  its  provisions.  If,  therefore,  the 
Act  of  1863,  which  abolished  the  office  of  ^^  County  Assessor 
for  the  County  of  Alameda,"  be  one  of  the  Acts  embraced 
within  the  provisions  of  said  section  twenty-four,  it  was  not 
repealed  by  said  section  prior  to  the  7th  day  of  March, 
1870,  but  continued  to  be  the  law  up  to  that  date,  and,  as  a 
consequence,  the  only  Assessors  known  to  the  law,  up  to 
that  date,  were  the  Township  Assessors,  and  the  only  elec- 
tion in  1869  for  Assessors,  warranted  by  law,  was  an  election 
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for  Township  ABaessoTS,  under  the  law  of  1863.  There  can 
be  no  pretense;  then,  that  Edwin  Hunt  ever  becaxne,  or  ws^ 
County  Assessor  prior  to  March  7th>  1870. 

John  W.  DmneUe,  for  Beepcndent 

The  Act  of  1863  was  repealed  in  1868,  and  the  office  of 
County  Assessor  of  Alameda  County  restored,  and  the  re- 
spondent, Edwin  Hunt,  lawfully  elected  to  that  office  in 
1869.  Applying  to  the  Act  of  1868  the  received  principle 
of  interpretation  —  that  it  must  all  be  construed  together  — 
we  find  that  by  section  three  Towndiip  Assessors  are  estab- 
lished and  County  Assessors  restored ;  the  election  of  a  County 
Aflseasor  ordered  for  the  Autumn  of  1869;  and,  by  secticm 
twenty-four,  all  other  conflicting  Acts  repealed,  ^'to  take 
effect  from  the  first  Monday  of  March,  1870,  when  the  new 
Act  was  to  go  into  operation."  We  interpret  this  to  mean 
that  no  Township  Assees<»r8  were  to  be  elected  in  the  Autunm 
of  1869,  for  the  office  was  abolished;  that  a  Cotmty  Assessor 
was  to  be  elected  in  the  Autunm  of  1869  to  fill  the  office  of 
County  Assessor,  which  was  created  to  succeed  that  of  the 
Township  Assessor  from  and  after  the  first  Monday  of  March, 
1870 ;  that  until  the  first  Monday  of  March,  1870,  the  Town- 
flhip  Assessors  were  to  continue  in  office,  and  act  as  such, 
and  the  Township  Assessor  system,  meanwhile,  continue  ^'  in 
effect;''  but  that  after  the  first  Monday  of  March,  1870,  the 
County  Assessor  system  was  to  ^  go  into  operation.''  (City 
of  Ban  Ftandsoo  v.  Kelsey,  5  OaL  169 ;  City  of  Sacramento 
▼.  Bird,  16  Cal.  294;  Bumham  r.  Hays,  8  Cal.  116 ;  Cleaves 
V.  Hays,  3  Cal.  471 ;  Preble  v.  Waterman,  31  Cal.  412 ;  San- 
tin  V.  The  Sea  Witch,  1  Cal.  163 ;  Smith  v.  Bandall,  6  Cal. 
i1;8eaburyr.  AHhur,28  Cal.  142 ;  Appeal  of  K  B.  &M.  R 
R.  Co.,  32  CaL  499 ;  Burr  v.  Dana,22  Cal.  11.)  Even  granting 
that  the  law  of  1868  does  not  provide  for  its  own  execution, 
itill  it  does  provide  for  the  restoration  of  the  office  of  County 
n  and  after  the  first  Monday  of  March,  1870.  Sup- 
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pose  it  has  onlj  this  effect:  '^  Township  Assessors  are  abol- 
ished, and  the  office  of  County  Assessor  restored,  on  and  after 
the  first  Monday  of  March,  1870."  Then  here  was  an  office 
created^  an  office  to  be  filled,  and  to  be  filled  in  the  first 
instance,  only  by  election.  (People  v.  Kelsey,  84  Oal.  470.) 
And  how  thus  filled  ?  Under  the  law  of  1861,  above  cited, 
and  never  repealed,  requiring  all  County  Assessors  to  be 
elected  every  two  years  at  the  general  election.  (Laws  1861, 
p.  422,  Sec.  6;  2  Hittell,  6,155.) 

By  the  Courts  Shodxb,  0.  J. : 

The  question  for  determination  is  whether  the  defendaait 
is  the  County  Assessor  of  Alameda  County.  The  Bevenue 
Act  of  1861  provided  that  County  Assessors  should  be  elected 
in  1861,  and  every  two  years  thereafter,  in  eadi  coun^. 
<  Stats.  1861,  p.  422.)  In  1864  a  special  Act  was  passed  for 
Alameda  County,  by  which  it  was  provided  that  Township 
Assessors  should  be  elected  in  that  county.  (Stats.  1868-4, 
p.  243.)  The  Act  of  March  28th,  1868  (Stats.  1867-8,  p. 
448),  contained  a  provision,  in  section  three,  that  assessments 
should  be  made  in  all  the  counties  by  County  Assessors,  and 
that  in  counties  wherein  there  were  Township  or  District 
Assessors,  County  Assessors  should  be  elected  at  the  general 
election  in  1869.  The  defendant  was  elected  in  1869  as  the 
County  Assessor  of  Alameda  County. 

The  Act  of  1868  was  expressly  repealed  by  the  Act  of 
March  5th,  1870  (Stats.  1869-70,  p.  198,  Sec  98),  which 
took  effect  upon  its  approval.  It  is  contended  by  the  plaintiffs 
that  the  effect  of  the  repeal  was  to  leave  in  force  the  Act 
of  1864,  providing  for  the  election  of  Township  Assessors  in 
Alameda  County. 

It  was  held  in  Tnyat  v.  Gardiner,  89  Cal.  386,  that  the  Act 
of  March  28th,  1868,  took  effect  for  certain  purposes  before 
the  first  Monday  —  the  seventh  day  —  of  March,  1870;  and, 
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among  other  things,  that  it  authorized  and  required  the  offi- 
cers to  be  elected  as  therein  provided,  which  might  be  neces- 
•ary  in  order  that  the  Act  might  have  full  force  and  effect.  It 
was  provided  by  the  Act  that  County  Assessors  should  be 
elected  at  the  general  election  in  1869,  and  for  that  purpose 
the  Act  took  effect  sixty  days  after  its  passage.  That  pro- 
vision repealed  the  Act  of  1864)  providing  for  the  dection  of 
Township  Assessors  for  Alameda  County.  The  repeal  of  the 
Aet  of  1868,  t^o  days  before  it  took  efiectj  for  aU  pur- 
fom,  by  the  Aet  of  March  Sth,  1870,  did  not  revive  the 
apeeial  Act  of  1864.  The  repeal  of  an  Act  repealing  a  former 
Act  does  not  revive  the  former  Act,  or  give  it  any  force 
and  effeet  This  result  can  be  accomplished  only  by  the 
nenactment  of  the  former  Act  The  repeal  of  the  Aet  of 
1864,  by  section  three  of  the  Act  of  1868,  worked  the  same 
leaolt  as  would  an  Act  directly  repealing  the  Act  of  1864 ; 
Aat  is  to  say,  the  special  Act  having  b^en  repealed,  a  County 
Assessor  was  required  to  be  elected  for  Alameda  County  in 
1869,  as  provided  by  the  general  Bevcmuct  Act  of  1861.  The 
defendant  was  elected  as  sudi  Assessor,  and  he  was  autlior- 
ized  and  required  to  perform  aU  the  duties  of  County  As- 
sessor, as  provided  by  the  revenue  laws. 

Judgment  affiimad^  and  remittitur  ordered  to  issue  iordi- 
vitk 


[MOb  1,675.] 
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Amui  7I0K  Qmai  WwriTnto  Costs^— As  order  0a  a  mottoa  to  rotes 
eoste.  If  made  after  tbo  entrj  of  jodsment,  la  a  apeeial  order  ntade  after 
floal  Jodgment,  from  which  an  appeal  Ilea. 

baiL — If  each  order  la  made  before  the  entrj  of  Jndgment,  It  may  be  re- 
▼towed  by  aa  appeal  ften  the  jndgmeat^  with  a  atetemeat  aBseaed  te 
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Appbai.  from  the  District  Court  of  the  Fifth  Judicial  Dia- 
tricty  San  Joaquin  Cbunty. 

The  facts  are  stated  in  the  opinicm  of  the  Oourt 

J.  E.  Budd,  for  Appellant. 

There  is  no  provision  in  the  Practice  Act  in  regard  to  a 
retaxation  of  costs,  but  the  recognized  practice  has  been  to 
move  the  Coiirty  on  notice,  to  retax  the  cost,  if  deemed  erro- 
neous. {Burnham  v.  Eaya,  8  OaJ.  116 ;  Chapin  v.  Broder,  16 
Cal.  419;  Oay  v.  FranhUn,  6  Oal.  416.)  The  decisions  are 
silent  as  to  tiie  time  when  the  motion  to  retax  should  be 
made.  There  is  nothing  to  indicate  that  it  should  be  neces- 
sarily made  during  the  term  of  the  rendition  of  the  judg- 
ment In  fact,  should  the  judgment  be  raidered  on  the 
last  day  of  the  term,  then  a  motion  to  retax  could  not  in 
many  cases  be  made  at  the  term  of  the  rendition  of  the 
jud^ent  A  mistake  or  willful  wrong  in  the  memorandmn 
of  costs  would  be  no  ground  for  a  new  triaL  {Stevenson  v. 
Smith,  28  Cal.  105.)  And  unless  the  aggrieved  party  be 
allowed  a  reasonable  time,  even  after  the  term  of  the  Court 
had  passed,  to  move  to  retax  the  costs,  he  would,  in  many 
cases,  be  without  remedy. 

Terry  £  Carr,  for  Bespondent 

The  motion  to  retax  costs  was  properly  refused ;  costs  are 
included  in  and  form  a  part  of  the  jud^nent,  and  a  motion 
to  retax  is  in  l^al  effect  a  motion  to  modify  or  amend  the 
judgment*  (LasJcy  v.  Davis,  33  Cal.  677.)  After  the  ad- 
journment of  the  term  at  which  a  judgment  is  entered,  the 
Court  has  no  power  to  amend  it,  except  to  correct  an  error 
disclosed  by  the  record  itself.  {Hegehr  v.  Henkell,  27  Cal 
491.)  Except  in  the  cases  provided  for  in  the  sixty-eighth 
section  of  the  Practice  Act,  a  Court  has  no  power  to  set  aside 
or  modify  a  judgment  after  the  lapse  of  the  term  at  which 
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it  was  Tendered,  unless  some  step  was  taken  during  the  term 
to  preserve  its  jurisdiction  over  the  case.  (CarperUier  v. 
Hart,  6  Cal.  406;  BeU  v.  Thompson,  19  OaL  706 ;  Oasement 
V.  Eingold,  28  CaL  338;  De  Castro  y.  Bichardson,  25  Oal. 


By  the  Court,  SFRAoirXy  J. : 

The  judgment  was  rendered  February  2l8t,  1870;  and  cm 
the  twenty-third  of  the  same  month  the  plaintiff  filed  his 
memorandum  of  costs,  etc  At  the  next  term  of  the  C!ourt, 
defendant  Norton  moved  that  the  costs  be  retaxed.  The 
motion  was  dismissed. on  the  ground  that  the  Court  had  no 
jiuisdiction  of  the  motion,  as  the  judgment  had  been  entered 
tt  a  former  term  of  the  Court  The  defendant  appeals  from 
the  judgment  and  the  order  dismissing  the  motion. 

Had  the  order  dismissing  the  motion  been  made  before 
the  rendition  of  the  judgment,  it  might  have  been  reviewed 
tmder  an  appeal  from  the  judgment,  and  might  have  been 
presented  by  a  statement  on  such  appeal  But  the  question 
here  presented  i^  whether  an  appeal  lies  from  the  order,  as 
a  special  order  made  after  final  judgment  In  Levy  v.  Ost- 
eon, 27  OaL  688,  the  order  denying  the  motion  to  retax  the 
eosts  was  made  before  the  judgment  was  entered,  and  it  was 
held  that  the  order  was  not  appealable,  as  it  was  not  made 
ifter  the  final  judgment,  and  that  the  question  of  its  correct- 
ness might  be  raised  by  a  statement  annexed  to  the  judg- 
ment roIL  It  was  also  held  in  Stevenson  v.  Smith,  28  Oal. 
105,  that  an  error  in  the  taxation  of  costs  must  be  re- 
viewed and  corrected  on  an  appeal  from  the  judgment  In 
that  case  the  motion  and  order  were  made  before  the  entry 
<rf  the  judgment  In  Lashy  v,  Davis,  38  Oal.  677,  the  costs 
were  retaxed  on  the  motion  of  the  defendant  The  order 
Was  made  more  than  three  months  after  the  entry  of  the 
judgmeDt,  and  from  the  order  the  plaintiff  appealed.   The 


443  Dooly  v.  ^Tobtoit.  [Sup.  Ct 


Opinion  of  the  Court  —  Spragne,  J. 


appeal  was  dismissed  on  the  ground  that  the  order  was  not 
an  order,  after  final  judgment,  within  the  meaning  of  sec- 
tion three  hundred  and  forty-three  of  the  Practice  Act,  but* 
amounted  to  a  modification  or  amendment  of  the  judgment ; 
that  the  order,  though  made  after,  will  be  deemed  in  law  to 
have  been  made  before  the  entry  of  the  judgment.  Thcf 
authorities  which  are  cited  by  the  Court  are  those  above 
mentioned  and  Votan  v.  Reese,  20  Cal.  90.  The  last  men- 
tioned case  merely  decided  that  the  costs  could  not  be  con- 
sidered in  determining  whether  ihe  matter  in  dispute  was 
sufiicient  to  give  the  Supreme  Court  jurisdiction  of  the  ap- 
peal from  the  jiidgment 

The  order  made  on  the  motion  to  retaz  the  costs  in  an 
action  is  a  proper  subject  for  review,  in  some  mode,  in  this 
Court  If  made  before  the  judgment  is  rendered,  it  may 
be  reached  by  an  appeal  from  the  judgment;  but  if  made 
more  than  twenty  days  after  the  entry  of  judgment,  how  is 
the  question  to  be  presented  for  review!  It  is  very  clear, 
upon  the  authorities  in  this  Court,  that  it  can  be  presented 
<mly  by  means  of  a  statement  on  appeaL  The  statement 
cannot  be  annexed  to  the  judgment,  because  more  than 
twenty  days  have  elapsed  since  the  entry  of  the  judgment. 
(Sec  388.)  If  it  is  not  annexed  to  the  order  it  has  no  place 
in  the  record  and  cannot  be  brou^t  before  the  appellate 
Court 

The  motion  to  retax  the  costs  is  in  effect  a  motion  to  mod- 
ify tibe  judgment,  and  however  the  order  may  be  considered, 
when  it  is  made  before  the  entry  of  the  judgment,  it  seems 
clear  to  me  that  when  it  is  made  after  the  esArj  of  the 
judgment  it  is  an  order  after  final  judgment  as  fully  in  every 
sense  as  an  order  modifying  the  judgment  in  any  other  re- 
spect If  this  be  not  the  true  construction  the  party  com- 
plaining of  the  order  would,  in  many  instances,  be  without 
redress. 

No  error  vpfmsn  in  the  judgment,  and  it  is  affirmed;  tho 
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order  appealed  from  reversed  and  caixse  remanded ;  and  it  is 
ordered  that  this  judgment  be  entered  as  of  the  2Sth  day  of 
Pehruaiy,  1871. 


Rhodes,  C.  J.,  dissenting: 

The  defendant  appeals  from  the  jndgment  which  ^s 
entered  at  the  February  term  of  the  District  Court,  and 
from  an  order  made  at  the  ensuing  May  term,  dismissing 
his  motion  to  retax  the  costs.  The  order  is  not  appealable ; 
but  a  review  of  the  action  of  the  Cburt,  on  a  motion  to  tax 
or  retax  the  costs,  may  be  had  upon  an  appeal  from  the  judg- 
ment (Levy  Y.  Oetleson,  27  CaL  688 ;  Stevenson  v.  Smith, 
28  CaL  106;  Lashy  v.  Davis,  88  OaL  677.)  In  Lasky  v. ' 
Davis  it  was  considered  that  the  order  retaxing  the  costs 
wtB  not  a  special  order,  made  after  final  judgment,  within 
the  meaning  of  section  three  hundred  and  forty-three  of  the 
Practice  Act,  Ibon^  made  after  the  judgment,  in  point  of 
time. 

It  neceeBftrily  follows,  from  the  doctrine  of  those  cases,  that 
if  tiie  order  be  made  after  the  rendition  of  the  judgment, 
the  tune  for  the  filing  of  the  statement  on  appeal,  so  far  as 
lespeots  the  proceedings  on  the  motion  to  tax  or  retax  costs, 
wiU  commence  nmning  from  the  entry  of  the  order.  The 
itatement  in  this  case  was  filed  in  due  time. 

The  plaintifPs  memorandum  of  costs  was  filed  toi  days 
before  the  adjournment  of  Ibe  February  term;  and  the  de- 
fendant^ at  the  May  term,  moved  that  the  costs  be  retaxed. 
The  defendant  did  not  show,  as  required  by  section  sixty- 
o^t  of  the  Practice  A<^  that  he  had  been  unable  to  apply 
for  a  retaxation  of  the  costs  during  the  February  term.  The 
Court  should,  on  that  ground^  have  denied  the  motion.  The 
dismissal  of  the  motion  may  be  accepted  in  this  case  as 
amounting  to  a  denial  of  the  motion;  and  although  the 
deeisiiMi  was  placed  on  the  ground  that  the  Court  had  no 


444  Pum)T«.BtrixAM>.^  i     [Sup.  €>t. 


Poiats  decided. 


jurisdiction  of  the  motion,  because  it  was  made  after  the 
adjonmment  of  the  term  at  which  the  judgment  was  ren- 
dered, yet,  as  the  order  was  right,  it  should  not  be  disturbed. 
I  am  of  opinion  that  the  judgment  should  be  affirmed|  and 
the  appeal  from  the  order  dismissed* 

Ifr.  Justice  Cbookbtt  did  not  express  an  opinion* 


a  L.  PUEDT  AKD  a  MILLIKTN  v.  W.  P.  BULLAED 
ATOM.  SULLIVAN. 

Bascissiow  ov  CoimuLCT. —  A  party  to  a  contract  is  not  entitled  to  a  Jndg- 
ment  reecindinv  tlie  same,  on  tbe  froand  of  Arandnlent  repretentatlonB, 
imleea  he  has  heen  Injured  bj  reason  oif  his  reltanoe  on  snch  representa- 
tions. 

OoMFiiAiNT  XK  ACTION  TO  RssciND  CoNTBACT. —  In  sn  actlon  to  rescind  a 
sale  of  real  estate,  on  the  groond  of  f randulent  representations,  secarity, 
averred  In  the  complaint  to  have  been  given  for  the  purchase  monej,  win 
be  presomed  to  be  adequate  unless  the  contrary  Is  expressly  averred* 

BasciNDiNG  PiJtT  OF  A  CONTBACT. —  Where  a  contract  Is  not  severable, 
and  there  are  good  grounds  for  Its  rescission,  one  party  Is  not  at  liberty 
to  rescind  one  part  of  it,  and  leave  the  residue  In  full  force.  P.  proposed 
to  sell  to  B.  a  hotel,  and  to  effect  the  sale,  P.  deeded  the  property  to  C, 
who  paid  him  part  of  the  purchase  money,  and  C.  contracted  with  B.  to 
give  him  a  deed  when  he  was  repaid  the  money  thus  advanced.  B.  then 
-gave  P.  security  for  the  remainder  of  the  purchase  money,  and  assigned 
his  contract  with  C  to  8.  Held,  that  the  whole  matter  constituted  one 
entire  contract 

MosTO/LQc  IN  Bquitt  —  Offbb  TO  Rbsttnd  Monvtw — Where  P.  contracts 
with  B.  to  sell  him  his  hotel,  and,  to  effect  the  sale,  executes  to  C.  a 
conveyance  thereof,  upon  C.  advancing  to  P.  part  of  the  purchase  money, 
and  C.  gives  B.  a  contract  for  a  deed  when  the  money  he  has  advanc<"* 
^  is  repaid,  and  R  gives  P.  security  for  tike  balance,  as  between  the 
parties,  the  sale  and  conveyance  will  be  deemed,  in  equity,  a  mortgage 
to  secure  the  payment  by  B.  to  C  of  the  sum  advanced;  and  in  such 
case  a  complaint,  to  set  aside  the  contract  for  fraudulent  representations 
to  B.,  must  aver  aa  ofl^r  to  refund  C  his  money. 
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Appxai.  from  the  District  Court  of  llie  Seventh  Judicial 
District,  County  of  Sonoma. 

The  plainfl^s  appealed. 

The  oflier  facts  are  stated  in  the  opinion* 

R  D.  Cotton,  for  Appellants. 

Bullard's  representations  weare  fi^audulently  made.  The 
pUuQtiffs  believed  and  relied  on  them.  They  now  ask  that 
Ae  contract  be  rescinded  so  far  as  Bullard  and  his  assignee 
with  notice  Sulliyan^  is  concerned.  {Oifford  v*  OarviU,  29 
Cal.  589.) 

George  Pearce,  for  Bespondents. 

An  action  cannot  be  maintained  on  a  false  representation 
M  to  the  bare  fact  of  title.  {Peabody  v.  Phelps,  9  Cal.  213.) 
For  aught  that  appears  in  the  oomplaint,  the  qovj^  and  fann- 
ing implements  may  have  been  worth  more  than  four  thou- 
sand dollars.  If  the  deed  and  bill  of  sale  to  MiUikin  were 
taken  as  security,  there  can  be  no  pretense  for  setting  aside 
the  contract  of  the  parties,  thus  solemnly  made,  without 
some  charge  or  allegations  of  misrepresentations  as  to  the 
tide,  value,  or  condition  of  the  cows  or  farming  implements. 
(2  ParscmB  on  Contracts,  60,  61.)  The  cows  and  farming 
implements  may  have  bc^n  worth,  and  may  now  be  worth, 
more  than  the  sum  of  four  thousand  dollars,  the  complaint 
being  entirely  silent  as  to  the  value  of  either,  and  the  oom- 
plaiat  must  be  construed  against  the  appellants. 

F.  D.  Colton,  in  reply: 

The  point  that  the  complaint  does  not  aver  that  the  cows 
and  farming  utensils  were  worth  less  than  four  thousand  dol- 
lars, was  not  made  below.  Taking,  however,  the  whole  com- 
plaint togedier,  we  think  it  tnffioiently  appears  they  were 
worth  less  than  that  sum. 
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Nathaniel  Bennett,  also  for  Appellanto. 

As  to  contracts  voidable  on  the  ground  of  fraudulent  rep- 
resentations, we  refer  the*  Court  to  Chitty  on  Contracts,  in 
tiie  third  subdivision  of  the  section  headed  '^  Of  Contracts 
Illegal  at  Conunon  Law/'  conunencing  at  page,  678  of  ed. 
1844,  and  notes;  and  Sec.  12,  entitled  "  Of  Fraud,"  of  Chap. 
8  of  2d  vol.  of  Parsons  on  Contracts,  p.  265  of  ed.  1860. 
The  principles  laid  down  and  elucidated  by  these  authors 
appear  to  us  most  clearly  to  sustain  the  principle  on  which 
<mr  complaint  is  founded. 

By  the  Court,  Rhodes,  C.  J. ; 

The  leading  facts  stated  in  the  complaint  are  as  follows : 
The  plaintiffs  proposed  to  sell,  and  Bullard,  one  oi  the  de- 
fendants, to  buy,  the  New  York  Hotel,  at  Petaluma,  with 
the  furniture,  bedding,  etc.,  for  nine  thousand  dollars,  to  be 
paid  in  the  following  manner :  The  plaintiffs  were  to  convey 
to  one  Cobb  the  hotel  and  furniture,  and  Cobb  was  to  pay 
the  plaintiffs  five  thousand  dollars,  and  to  execute  to  Bullard 
a  contract  to  convey  to  him  the  property  on  his  paying  to 
Cobb  the  five  thousand  dollars,  with  interest.  The  agree- 
ments, up  to  this  point,  were  executed  by  the  respective 
parties.  The  remaining  four  thousand  dollars  were  to  be 
paid  as  follows :  Bullard  represented  that  he  was  the  owner 
of  a  certain  farm,  which  was  of  the  value  of  four  thousand 
dollars ;  that  he  had  bargained  the  farm  to  one  Barlow  for 
over  three  thousand  dollars ;  that  Barlow  was  to  pay  him  in 
hand  three  thousand  dollars,  or  give  him  his  (Barlow's)  note 
for  that  sum,  with  one  Denman  as  surety ;  and  that  he  was 
expecting  Barlow  daily  to  come  to  Petaluma  to  pay  the 
money  or  give  the  note.  This  sum  of  money  was  to  be  paid 
to  the  plaintiffs,  or  the  note  last  mentioned  was  to  be  as- 
signed to  them.    Bullard  was  also  to  execute  to  them  his 
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pnxmissory  note^  with  one  Hill  as  surety,  for  the  sum  of  one 
thousand  dollars.  Bullard  represented. that  Barlow  was  pre- 
vented by  the  rain  from  coming  to  Fetaluma,  and  Bullard^ 
in  order  to  secure  to  the  plainti^ffs  the  payment  of  the  sum 
of  three  thousand  dollars,  to  be  paid  by  Barlow,  or  the  as- 
Bigmnent  of  the  note  of  Barlow  and  Denman,.  conveyed  to 
one  of  the  plaintiffs  the  farm,  and  gave  him  a  bill  of  sale  of 
seven  cows  and  all  the  farming  utensils  on  the  farm;  It  is 
alleged  that  Bullard  neither  paid  the  three  thousand  dollars, 
nor  assigned  the  note  of  Barlow  and  Denman,  nor  made  the 
note  for  one  thousand  dollars,  nor  paid  that  sum  of  money. 

It  is  alleged  that  BuUard's  representations,  that  he  owned 
the  farm,  that  the  farm  was  of  the  value  of  four  thousand 
dollars,  that  he  had  bargained  the  same  to  Barlow  for  a 
Bom  exceeding  three  thousand  dollars,  were  false,  and  were 
made  for  the  purpose  of  defrauding  the  plaintiffs,  and  that 
fte  plaintiffs  believed  those  representations,  and,  relying  on 
them,  entered  into  the  agreements  above  mentioned.  The 
contract  which  was  executed  by  Cobb  to  Bullard  was  as- 
signed to  Sullivan,  who  took  it,  with  notice  of  all  the  facts 
relating  to  the  whole  transaction. 

The  plaintiffs  seek  to  rescind  the  sale  of  the  hotel  prop- 
erty, on  the  ground  of  the  false  and  fraudulent  representa- 
tions of  Bullard.  Qeneral  demurrers  to  the  complaint  were 
interposed  by  the  defendants ;  and  the  demuniers  being  sus- 
tained, and  the  plaintiffs  declining  to  amend  the  complaint, 
judgment  was  rendered  for  the  defendants.  The  fraudulent 
representations  of  Bullard,  assuming  that  they  are  action- 
able, bear  only  on  the  matter  of  the  payment  of  the  sum  of 
three  thousand  dollars.  The  plaintiffs  are  not  entitled  to 
rescind  the  contract,  unless  they  have  been  injured  by  reason 
of  their  reliance  on  those  representations.  They  accepted  a 
ooDveyance  of  the  farm,  and  a  sale  of  the  cows  and  fanning 
utensils,  as  security  for  the  performance  of  Bullard's  agree- 
ment to  pay  that  sum,  or  stssign  the  note  of  Barlow  and 
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Dentnan.  It  does  not  appear  from  the  oomplaint  that  the 
security  was  inadequate.  The  value  of  the  personal  prop- 
erty is  not  stated;  nor  is  it  averred  that  it  is  not  ample  to 
secure  the  payment  of  the  sum  of  three  thousand  dollars. 
The  Court  is  not  at  liberty  to  indulge  in  speculations  as  to 
its  probable  value.  The  statement  as  to  its  value  should 
have  been  direct,  or,  at  least,  it  should  have  been  averred 
that  its  value,  together  with  the  value,  if  any,  of  Bullard's 
interest  in  the  farm,  was  insufficient  to  secure  the  perform- 
ance of  his  agreement  in  respect  to  the  payment  of  the  sum 
of  three  thousand  dollars.  The  security  will  be  presumed 
to  be  adequate  until  the  contrary  is  shown;  and  if  it  is  ade- 
quate, the  plaintiffs  have  suffered  no  injury  by  their  reliance 
upon  Bullard's  false  and  fraudulent  representation. 

There  is  another  point  in  the  case  which,  I  think,  deserves 
notice.  The  general  rule  is  that  a  contract  cannot  be  re- 
scinded in  part  Where  the  contract  is  not  severable,  and 
there  are  good  grounds  for  its  rescission,  one  party  is  not  af 
liberty  to  rescind  one  part  of  it,  and  leave  the  residue  in 
full  force. 

The  sale  and  conveyance  of  the  hotel  property,  and  the 
agreemeiits  in  respect  to  die  payment  of  the  purchase  money, 
constituted  one  entire  contract  As  between  die  parties  to  the 
contract,  the  sale  and  conveyance  of  the  hotel  property  will 
be  deemed,  in  equily,  a  mortgage  to  secure  the  payment  by 
Btdlard  to  Cobb  of  the  sum  of  five  thousand  dollars,  with 
interest  The  complaint  does  not  aver  an  offer  on  the  part 
of  the  plaintiffs  to  pay  to  Cobb  the  money  so  advanced  by 
him.  Their  offer  to  Bullard  "  to  free  him  from  or  amply 
secure  him  against  said  contract  with  Cobb  ^  is  not  an  offer 
to  rescind  that  portion  of  the  contract  The  offer  to  rescind, 
to  be  effectual,  should  have  extended  to  the  whole  contract. 

Judfpaabat  affinned. 
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[Mo.  s^sas.] 

WmiAK  ARAM,  Tbvstke  of  th>  Obohabd  Stbbst  Dis- 
TBiOT  PuBiJo  SoHooL,  JAMES  MUEPHT,  BERNARD 
S.  FOX,  MARK  FARNEY,  and  JOHN  R  MERRITT 
•.  MOSES  SCHALLENBERGER,  HENRY  ROBIN- 
SON, ato  SAMUEL  Q.  BROUGHTON. 

temvcnoii  «o  Pubuc  Boao.— A  prlrate  tadlridaal  eamiot  nutlntain  an 
•cHoa  to  prevent  or  tUtmtt  a  nQlauice,  caused  by  obatmcttnjir  a  public 
Uglivaj,  anleai  be  shows  some  special  damage  to  him,  i&  addition,  to 
that  recetred  by  the  pnblle. 

Who  MAI  Sua  worn  OBsnucnit o  Pubuc  Boaik—  The  facts  that  the  parties 
who  bring  ao  action  to  prevsnt  or  abate  a  nnlsaBce»  canssd  by  ebstmct- 
Ing  a  public  road,  own  land  fronting  on  the  road,  and  haTO  no  other 
means  of  accesa  to  their  lands  except  over  and  along  the  road,  do  not 
riiow  such  special  damage  to  the  plaintllfB,  In  addition  to  that  sustained 
bF  the  pobUc^  as  tnablss  tbsm  to  maintain  ths  action. 

Abfral  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Santa  Clara  Countj. 

The  plaintiffs  alleged  that  the  defendants  were  about  to 
obstruct  a  public  road  hj  building  a  fence  across  the  same, 
and  asked  for  a  preliminary  injunction,  and  that,  on  the  trial 
the  injunctiou  be  made  perpetuaL  The  defendants  demurred 
to  the  complaint,  and  the  Court  overruled  the  demurrer.  A 
preliminary  injunction  was  granted,  and,  the  defendants  hav- 
ing answered,  cm  the  trial  a  perpetual  injunctioiL  was  decreed. 
The  defendants  appealed. 

The  other  facts  $ae  stated  in  the  opinion. 

Moore,  Laine  A  Silent,  for  Appellants. 

The  Court  erred  in  overruling  the  demurrer.  The  rule  is, 
universal  that  an  injunction  will  not  be  granted  to  prevent  a 
public  nuisance,  on  the  application  of  a  private  individual, 
unless  the  apprehended  nuisance  would  be  speoialty  dangisr- 

Veu  MU^n 
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ous  to  the  person  making  the  applicati(»i,  or  injurious  to  his 
property ;  and  it  must  be  an  injury  distinct  from  that  which 
he  suffers  in  common  with  the  rest  of  the  public  Thi 
injury  must  be  peculiar  to  the  plaintiff,  and  Hot  oommofn  to 
him  and  many  others.  If  it  operates  equally  or  in  the  same 
manner  upon  many  individuals,  constituting  a  particular 
class,  though  a  very  small  portion,  of  the  conmiunil^,  it  is 
not  a  special  damage  to  each,  within  the  rule.  (Thompson 
on  Hi^ways,  256;  Hilliard  on  Torts,  voL  1,  pp.  637,  638; 
Yolo  County  v.  City  of  Sacramento,  86  CaL  198;  Pro- 
prietors of  Quincy  Canal  v.  Neweomb,  7  Metcalf,  28S.) 

AUocander  Yoel,  for  Bespondenta.  * 

Any  inhabitant  has  the  right  to  forbid  the  erection  of  an 
obstruction  on  public  places.  (New  Orleans  v.  Oarda,  Lou. 
Cd.  Rpt  253.)  An  individual  who  complains  of  an  obst^c- 
tion  to  a  highway  may  maintain  an  action  for  it.  (AngeU  on 
Corp.  101,  Sec  206;  2  La.  Con.  Bep.  66.) 


By  the  Court,  Templb,  J. : 

I  think  the  demurrer  to  the  complaint  ought  to  have  been 
sustained,  on  the  ground  that  it  shows  no  special  damage  to 
the  plaintiffs.  The  road  is  alleged  to  be  a  public  highway, 
and  the  action  is  to  prevent  an  obstruction.  No  doubt  a 
private  individual  may  sue  to  prevent  or  abate  a  public 
nuisance;  but  he  must  always  show  some  special  damage  to 
him  in  addition  to  that  received  by  the  public  The  rule  is 
plain,  and  has  always,  so  far  as  I  know,  been  adhered  to; 
the  questions  most  usually  raised  are  as  to  the  character  of 
injury  which  will  be  considered  a  special  injury  to  private 
individuals.  In  this  case  the  only  allegations  which  can  be 
claimed  to  show  special  damage  are,  that  plaintiffs  each  own 
traeta  of  land  adjoining  the  alleged  road,  and  have  no  other 
means  of  access  to  their  lands  except  over  and  along  said 
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road.  No  special  injuiy  to  their  property  is  averred,  and 
although,  from  the  facts  stated,  we  may  conclude  that  the 
inconvenience  to  them  will  be  greater  than  to  the  general 
pnblie,  it  results  simply  from  the  more  frequent  occasion 
they  may -have  to  travel,  the  road,  and  is  of  the  same  nature 
as  would  occur  to  any  other  person  who  might  have  oocasicoi 
to  use  it 

In  the  case  of  The  Proprietors  of  Qvincy  Canal  v.  New- 
comb,  7  Mete.  276,  the  defendant  being  sued  for  toD  for  the 
use  of  plaintiff's  canal,  set  up  that  the  canal  had  not  been 
built  according  to  the  charter,  and  defendant  was  greatly 
damaged  thereby,  and  could  not  have  the  same  advantageous 
use  of  the  canal  which  he  might  have  had  if  it  had  been 
eonstructed  as  required  by  the  Act  of  incorporation.  Chief 
Justice  Shaw  says,  in  deciding  the  case,  that  even  admitting 
the  right  to  set  up  damages  in  mitigation,  evidence  to  sup- 
port this  defense  was  properly  refused;  for,  if  he  suffered 
damage  from  the  failure  to  construct  the  canal  as  required, 
or  from  its  filling  up,  it  was  damage  in  common  with  all  the 
members  of  the  community,  and  therefore  redress  must  be 
sou^t  in  a  public  prosecution;  that  '^ where  one  suffers  in 
common  with  all  the  public,  although  from  his  proximity  to 
the  obstructed  way,  or  otherwise  from  his  more  frequent 
occasion  to  use  it,  he  may  suffer  in  a  greater  degree  than 
others,  still  he  cannot  have  an  action,  because  it  would  cause 
such  a  multiplicity  of  suits  as  to  be  itself  an  intolerable 
eviL"  To  the  same  effect  is  the  case  of  Svlly  v.  Bishop, 
19  C!<mn.  128.  O'Brien  v.  Norxvich  and  Worcester  B.  B., 
17  Conn.  872,  was  a  case  in  which  a  private  individual 
attempted  to  enjoin  the  defendant  from  constructing  its 
railroad  across  an  arm  of  the  sea,  which  is  alleged  to  have 
been  navigable  and  to  have  been  used  by  the  plaintiff  and 
others,  at  their  pleasure,  for  the  purpose  of  passing  up  and 
down  the  cove  connected  by  it  with  the  River  Thames,  a 
navigable  river;  that  by  means  of  the  road  so  constructed 
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the  navigation  of  the  cove  would  be  greatly  obstructed  and 
rendered  almost  whollj  useless.  The  relief  was  denied,  od 
the  ground  that  the  injury  was  the  same  that  might  occur 
to  any  one  having  occasion  to  pass  up  and  down  the  cove. 
He  showed  no  damage  which  was  special  to  himsdf.  (See^ 
also,  Hilliard  on  Torts,  686.) 

These  authorities  are  directly  in  point,  and  none  have  been 
cited  to  a  contrary  effect,  although  there  are  some  where  a 
very  slight  damage  peculiar  to  the  plaintiff  has  been  held 
sufficient  to  enable  him  to  maintain  the  action. 

Judgment  reversed  and  cause  remanded,  with  directioDS  to 
sustain  the  demurrer. 


(No.  2,868.] 

THE  PEOPLE  or  THE  STATE  OF  CALIFORNIA  v. 
ANDREW  JOHNSON  and  GUNRALL  OMEUS. 

CoNvassiOM  AS  Btidbmcb. —  The  oonfewion  of  a  party,  made  to  a  BherllT 
arresting  him  for  grand  larceny,  after  helng  told  hy  the  officer  that  It 
was  useless  to  deny  taking  the  property,  that  there  was  eyidence  to  com- 
Tict  him,  and  that  It  would  go  lighter  with  him  to  confess,  !■  not  a 
voluntary  confession,  and  cannot  be  properly  glTen  In  evidence. 

Idbm. —  If  such  a  confession  be,  In  substance,  repeated  before  an  eramlnln^ 
magistrate  a  few  days  after  the  arrest,  and  reduced  to  the  form  of  a 
written  statement,  the  atatement  Is  Inadmissible  as  evidence,  by  reason 
of  Its  having  been  originally  made  under  such  Inducements  aa  to  exduda 
the  first  confession. 

IDXM  —  Pbasumptioxb  OF  Law. —  The  law  presumes  the  subsequent  cob- 
fesslon  to  have  been  made  and  Influenced  by  the  same  hopes  and  f^ar» 
as  the  first,  and  this  presumption  continues  until  It  be  affirmatlvaly 
established  by  the  prosecution  that  the  Influences  under  which  the  orl- 
glnal  confession  was  made  had  ceased  to  apenU  before  the  subseqaent 
eonfession  was  made. 

APFAiii<  from  the  County  Ocmrt  of  the  Oounly  of  Oontnt 
Oofita. 

The  facts  are  stated  in  the  opinion  of  the  Court. 
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James  Voorhees,  for  the  Appdlants,  argued  that  the  state- 
ment made  before  the  magistrate  was  inadmissible  as  evi- 
dence,  beoanse  made  nndar  indtuements  held  out  to  the 
defendante  by  the  Sheriff  immediately  before  their  ex- 
amination. (1  Qreenl.  Er.,  Sees.  219,  222,  226;  People  v. 
Ah  Hew,  34  Cal.  218;  1  Wharton  Or.  Law,  Sec  698;  The 
Btaie  ▼.  Phelps,  11  Vermont,  116;  Sector  ▼.  The  Stale,  2 
Wis.  165;  2  Hawk.  69«.) 

Attorney  Oeneral  Jo  Hamitten  argued  that  there  was  no 
evidence  that  the  statement  waa  obtained  by  undue  in-. 


By  the  Court,  SrsAonx,  J.: 

The  defendants  being  on  trial  for  grand  larceny,  the  proae- 
cntion  called  as  a  witness  the  Justice  of  the  Peace  before 
whom  the  prisoners  had  had  a  preliminary  examination 
upon  the  charge,  and  by  whom  they  had  been  committed 
to  answer  before  indictment  The  witness  having  stated 
that  the  prisoners  were  brought  before  him,  as  a  magistrate, 
for  preliminary  examination,  **  acknowledged  that  they  took 
^e  property  charged  to  have  been  taken,"  and  made  a 
statement,  which  he  reduced  to  writing,  and  which  they 
each  signed,  after  it  had  been  carefully  read  over  to  them, 
ihBt  '^no  inducements  were  held  out  to  said  defendants,  then 
or  at  any  time,  to  his  knowledge,  to  get  the  confession  of 
defendants,  or  to  induce  them  to  make  a  statement''  The 
proeecuticm  offered  and  proposed  to  read  in  evidence  against 
the  prisoners  their^  statement  so  taken  and  reduced  to  writ- 
ixig  by  the  examining  magistrate,  to  which  their  counsel 
objected,  until  he  should  have  an  opportunity  to  show  by 
other  evidence  that  such  statement  was  made  under  such 
influences  as  to  render  the  same  inadmissible  as  confessions. 
The  Court  overruled  the  objection,  and  the  statement  was 
read  in  evidence  after  the  Court  had  further  ruled  that  the 
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defendants  might  thereafter  introduce  any  testimony  thej 
might  have  touching  the  matter  of  inducements  held  out  to 
them  to  make  such  statement  After  the  testimony  for  the 
prosecution  was  closed^  defendants  called  Warren  Brown, 
who' testified  that  he  was  the  Sheriff  of  Contra  Costa  Couniy, 
and  received  the  prisoners  about  six  months  ago  from  the 
Deputy  Sheriff,  and  locked  them  up ;  that  he  had  a  oonver- 
sation  with  them  before  their  examination;  Deputy  Sheriff 
Cameron  was  with  them  tvhen  they  made  the  statement;  I 
did. not  caution  them;  there  appeared  to  be  three  otiier 
parties;  they  did  not  deny  that  they  took  the  grain;  I  told 
them  it  was  no  use  to  deny  the  charge;  I  might  have  told 
them  it  would  be  bettei:  to  admit  it;  this  was  a  few  days 
before  their  examination;  there  was  a  day  intervening;  I 
think  I  told  them  there  was  no  use  fooling  about  it;  they 
may  as  well  confess,  as  there  was  evidence  enough  to  con- 
vict them;  I  think  I  told  them  that  if  they  would  come  in 
and  confess  that  it  would  be  lighter  with  them;  I  made  the 
proposition  before  they  told  me  about  the  grain. 

This  evidence  conclusively  shows  that  inducements  were 
held  out  to  defendants  by  the  Sheriff  having  them  in  cus- 
tody, two  days  before  their  preliminary  examination,  to  con- 
fess. They  were  told  by  the  Sheriff  that  it  was  no  use  for 
them  to  deny  taking  the  property;  that  there  was  evidence 
enough  to  convict  them;  that  it  would  go  lighter  with  them 
to  confess.  And  the  evidence  of  the  Sheriff  sufficiently 
shows  that,  after  he  had  thus  threatened  and  advised  the 
prisoners,  they  did  confess  to  him;  but  the  purport  of  such 
confession  does  not  appear,  further  than  they  told  him  about 
the  grain,  and  did  not  deny  taking  it 

It  is  very  dear  that  any  statements  or  confessions  tJiey 
may  have  then  made  to  the  Sheriff  were  not  voluntary,  and 
could  not  properly  have  been  given  in  evidence  against  them 
on  the  trial  And  is  equally  clear  that  if  their  confession 
or  statement^  made  before  the  examining  magistrate  two 
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dajB  thereafter,  was  a  repetition  of  the  statement  made  to 
the  Sheriff,  or  any  material  portion  of  such  previous  state- 
ment^  the  entire  statement  or  confession  made  to  and  before 
the  examining  magistrate  should  have  been  excluded  as 
eiidence,  by  reason  of  the  same  having  been  originally 
made  imder  sach  inducements  held  out  to  them  as  to  ez- 
dade  the  first  confession.  The  law  presumes  the  subse- 
quent eonfeasions  to  have  been  made  and  influenced  by  the 
Mine  hopes  and  fears  as  the  firsts  and  this  presumption  con^ 
tunies  until  it  be  affirmatively  established  by  the  prosecu- 
tion that  the  influences  under  whieh  the  original  confession 
was  made  had  ceased  to  operate  before  the  subsequent  con- 
feBsioL  was  made.  (State  v.  Boberts,  1  Dev.  259 ;  Peter  v. 
Btate,  4  Sm.  &  Marsh.  3;  State  v.  Oovld,  5  Halstead,  168 
DeaOridge  v.  State,  1  Sneed,  76;  2  Buss,  on  Or.  834;  1 
Wharton  Am.  Or.  Law,  Sec  694.) 

I  sfliy  therefore^  of  opinion  that  the  statement  of  the 
prisoners^  made  before  the  ezaanining  magistrate^  under  the 
dreamstanoes  disdosed  in  this  case,  was  erroneously  ad- 
mitted in  evidence  on  the  trial,  and  that  the  judgment  should, 
on  this  ground,  be  reversed,  and  cause  remanded  for  a  new 
trial   So  ordered* 


lb.  Justice  VfAUULom  dissented* 


VSUk  1^14.] 

!iL  EOHLEB  v.  T.  R  HATEa 


X4 — If  tlM  owner  9t  a  ptaao  deUver  Hit  «im« 
to  another  person,  nnder  an  agreement  in  writing,  etatlng  ita  Talne,  and 
that  aaeh  ptraoh  agrees  to  pay  a  apeclfled  anm  monthly  for  the  use  of  It, 
and  that  It  la  to  be  aold  for  a  price  therein  mentioned,  and  that  a 
ipedded  mm  to  to  he  paid  each  month  until  the  agreed  price  la  paid, 
when  a  bill  of  lale  will  be  gtren,  tho  agreement  does  not  conatitate  an 
•hsolnts  Mlo  of  the  ptana 
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IpsM. —  Under  rach  a^eement  tbe  title  does  not  pan,  and  the  party  reeeir- 
Ing  the  piano  cannot  sell  the  same  nntll  the  purchaae  price  to  paid. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
Dietrict,  Oity  and  County  of  San  Francisco. 

The  plaintiff  delivered  the  piano  to  Bowling  on  the  18th 
day  of  April,  1866.  Dowling  used  the  piano  in  his  family; 
and  on  the  28th  of  July,  1866,  and  after  he  had  paid  the  one 
hundred  dollars,  sold  the  same  to  Main  &  Winohestari  of 
which  firm  the  defendant  was  a  member.  The  firm  made 
the  purchase  in  good  faith,  and  had  no  notice  of  the  terms 
of  the  agreement  under  which  the  piano  was  delivered  to 
Dowling.  As  soon  as  KoUer  knew  of  the  sale  to  Main  & 
Winchester,  and  in  August,  1866,  he  demanded  Ae  piano 
from  them,  and,  on  their  refusal  to  deliver  it>  he  brought 
this  action  to  recover  possession  of  the  same. 

The  Court  below  rendered  jndgment  in  favor  of  the  de- 
fendanty  and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opiniott. 

Whiting  &  Naphtaly,  for  Appellant. 

Dowling  was  not  dealing  in  pianos,  and  was  not  intrusted 
with  it  for  sale;  and  he  could  not  transfer  to  a  bona  fide 
purchaser  a  title  which  he  had  not  acquired.  (Wright  v. 
Solomon,  19  CaL  64;  Putnam  v.  Lamphier,  36  Cal.  151; 
Coghill  et  al.  v.  Hartford  &  New  Haven  R.  B.  Co.,  3  Gray, 
645 ;  Piser  v.  Steama  dk  Marvin,  1  Hilton,  86 ;  Andrews  v. 
Dietrich,14:  Wend. 82;  and  Satters  v.EvereU,20  Wend. 878.) 

A.  J.  Ovnnison,  for  Respondent; 

The  instrument,  taken  as  a  whole,  shows  that  Kohler  sold 
absolutely  the  piano  to  Dowling  for  the  sum  of  four  hundred 
and  eighty-five  dollars,  to  be  paid  in  installments  of  forty 
dollars  per  month.  (Miller  v.  Stein,  30  CaL  406 ;  Helm  v. 
Dumars,  3  Cal.  454.) 
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PaiduuieTB  without  notice  are  not  bound  by  the  condit- 
tiooB  of  Bale  between  vendor  and  vendee.  {Chapman  v. 
LaikroF,  6  Oowen^  114,  note  a;  Mowry  v.  Walsh,  8  Oowen^ 
9S«;  McCartji  ▼.  Viekey,  12  John*  848;  Hussy  v,  Thornton, 
4  Maes.  40S;  Cadeion  v.  Bvmner,  4  Pick.  616;  and  £miA 
v;  Dennie,  6  Piek.  2630 

By  tbe  Court)  Khodss,  0.  J.: 

It  appears^  from  the  agreed  atatement  of  facts,  that  the 
plaintifi  delivered  to  Dowling  a  piano  under  the  following 
agreement: 

^*  Received  from  Andrew  Eohler^  on  rent,  a  certain  piano- 
forte, which  I  agree  to  return  in  good  order,  and  to  be  re- 
sponsible for  the  value  thereof,  the  same  being  of  the  value 
of  five  hundred  dollars;  and  for  the  use  of  which  I  agree  to 
pay  said  Andrew  Kohler,  or  to  his  order,  the  monthly  rent 
of  thirty-five  dollars  or  forty  dollars,  strictly  iu  advance 
•  «.  ♦  rpjjjg  piano  and  stool  to  be  sold  for  four  hundred 
and  eighty-five  dollars,  on  the  following  terms:  Forty  dol- 
lars to  be  paid  each  month  till  the  above  sum  is  paid,  when  a 
bill  of  sale  will  be  given;  inteirest  at  one  per  cent  per 
monthy  to  be  pi|id  on  the  amount  unpaid  after  ninety  days. 

It  also  appears  that  ^'Dowling  never  paid  the  plaintiff 
upon  or  under  said  agreement,  or  in  any  way,  any  money, 
except  the  sum  of  one  hundred  dollars,  which  sum  of  one 
hundred  dollars  said  plaintiff  received  thereon."  But  it 
does  not  appear  whether  that  sum  was  paid  as  rent,  or  as  a 
part  of  the  purchase  money.  The  question  for  solution  is 
whedier  that  instrument  is  evidence  of  an  absolute  sale  of 
die  piano.  If  the  agreement  fell  short  of  an  absolute  sale, 
Dowling  had  not  the  capacity  to  transfer  the  title  to  the 
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piano.  The  first  portion  of  the  written  instrument,  if  it 
amoimtB  to  anything,  shows  that  the  parties  intended  to 
make  a  lease.  The  term  is  not  stated,  nor  is  the  rent  speci- 
fied with  certainty.  It  is  unnecessary,  however,  to  deter- 
mine whether,  for  those  reasons,  it  is  Toid  as:  a  lease;  for, 
whether  void  or  valid,  it  does  not  constitute  a  sale,  nor  does 
it  contribute  to  that  purpose.  The  remaining  portion  of  the 
instrument  specifies  the  price  and  terms  of  sale;  but  it  re> 
cites  neither  that  the  plaintiff  had  sold,  nor  that  Dowling 
had  purchased,  the  piano.  It  is  either  a  specification  of  the 
terms  of  the  sale,  should  Dowling  elect  to  purchase,  or,  at 
most>  a  conditional  sale.  The  provision  for  the  giving  of  a 
bill  of  sale,  upon  the  payment  of  the  price  of  the  piano, 
indicated  that  it  was  not  llie  intention  of  the  parties  that  the 
title  should  pajss  upon  the  making  of  the  agreement. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
trial 

Mr.  Justice  Obookxtt  did  not  ospress  an  opinion. 


[Mo.  2.847.1 


THE  PEOPLE  OF  THE  STATE  OF  CALIPOENIA  v. 
JAMES  G.  McCRORY.       . 

CONTIKUAHCB     ON     ACCOUMT     OT     AB8BNT     WiTNSSSBS. —  WlMTe     them    Ifl     a 

■afflcl€nt  Bhowlnff  as  to  the  materiality  of  absent  wJtnesM,  and  no  ap- 
parent lack  of  dlllgenco  In  the  eilort  to  procure  their  attendance^  a  mo- 
tion to  continue  a  cause  for  the  term,  particularly  If  it  be  the  first  ap- 
plication, should  be  granted. 

Plea  ot  Guilty  to  sa  Bxprxbs. —  The  plea  of  a  defendant  eonfetalnc 
himself  to  be  guilty  of  a  crime  should  not  be  entered  except  with  his 
express  consent  given  by  him  personally  in  direct  terms  in  open  Court. 

Wrbioawal  of  Plsa. —  A  party  should  not  be  permitted  to  trifle  with 
the  Court  by  deliberately  entering  a  plea  of  guilty  on  one  day,  and 
capriciously  withdrawing  it  the  next. 

IDBC  —  Whbn  FntMZTnD. —  When  there  Is  reason  to  believe  that  a  plea 
i(  gnllty  baa  ban  tntared  throngh  InadTertanca  and  wltfaoot  due  dallbera- 
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tlon,  or  Ignorantly,  and  mainly  from  the  hope  that  the  punishment  to 
which  the  aocnaed  would  otherwise  he  exposed  may  thereby  be  mlUgkted, 
the  Court  should  be  indulgent  in  permitting  the  plea  to  be  withdrawn. 
Judicial  Discebtion. —  In  such  cases  the  Court  must  necessarily  exercise 
a  sound  discretion,  and  inch  discretion  will  not  be^  Interfered  with, 
except  when  almsed. 

Appeai.  from  the  District  Oourt  of  the  Thirteenth  Judi- 
eial  Distrioty  County  of  Tulare. 

The  defendant  was  indicted  for  murder  at  the  January 
term  of  the  Court,  1871^  and  a  motion  for  a  continuance 
until  Ihe  first  day  of  the  succeeding  May  term,  on  account 
of  the  absence  of  material  witnesses,  was  granted.  A  few 
days  subsequently,  at  the  same  term,  on  motion  of  the  Did- 
trict  Attorney,  the  Court  vacated  the  order  of  continuance, 
and  set  the  case  for  trial  on  the  twentieth  of  February  fol- 
lowing, the  defendant  excepting.  When  the  case  came  on 
for  trial,  the  defendant  moved  for  a  continuance  imtil  the 
May  term,  upon  an  affidavit  as  to  the  absence  of  witnesses 
by  which  he  expected  to  show  that  he  committed  the  homi- 
cide in  self -def  ensa  The  Court  overruled  the  motion,  and 
set  the  case  for  trial  on  the  twenty-third  of  February.  On 
that  day,  the  defendant's  witnesses  being  still  absent,  his 
attorneys  obtained  leave  to  withdraw  his  plea  of  not  guilty, 
and  Altered  a  plea  of  guilty  of  murder  in  the  second  degree. 
Before  enterixig  this  plea,  the  Court,  turning  to  the  side  of 
die  room  where  the  defendant  and  his  attorneys  were  seated, 
asked  if  the  defendant  consented  to  it  The  attorneys  for 
die  defendant  replied  that  he  did*  The  defendant  himself, 
however,  said  nothing,  but  inclined  his  head  in  a  manner 
indicating  his  consent  The  Court  set  the  twenly-fif th  of 
February  for  pronouncing  judgment  When  that  day  ar- 
rived the  defendant  asked  leave  to  withdraw  the  plea  of 
guilty.  The  Court  refused  the  request,  and  proceeded  to 
sentence  him  to  fifteen  years  imprisonment  in  the  penitoi- 
tiaiy*    Frosn  this  judgment  the  defendant  appeals. 
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Coffroth  dk  Spavlding  and  A.  J.  AtweU,  for  Appellant. 

The  motion  for  a  continuance  for  the  term  should  have 
been  granted,  because  the  witnesses  were  shown  upon  affi- 
davit to  be  material  There  was  no  laches  in  the  effort  to 
procure  their  attendance,  and  it  was  probable  that  the  wit- 
nesses could  be  had  at  the  timB  to  which  the  trial  was  sought 
to  be  deferred.  (1  BL  Rep.  510;  3  Burroughs,  1,513;  2 
Tidd,  208;  2  Chit  Or.  Law,  492.)  .When  these  ingredients 
are  incorporated  in  an  affidavit,  it  is  the  duty  of  the  Court  to 
continue  the  causa  (People  v.  Dodge,  28  Cal.  445;  People 
V.  VermUyfia,  7  Cowen,  383 ;  Foy  v.  The  State,  9  Geo.  373 ; 
Oross  V.  The  State,  5  Ind,  633»)  A  plea  of  guilty  can  in  no 
place  be  put  in,  exc^t  by  the  defendant  himself,  in  open 
Court  (Cr.  Pr.  Act,  Sea  801 ;  People  v.  Thompson,  4  Gal. 
241;  Douglass  v.  The  State,  8  Wis.  820;  McQuillen  v.  The 
State,  8  S.  &  M.  587 ;  1  Wharton  Cr.  Law,  Sec.  630,  and  au- 
thorities quoted;  Ch.  Cr.  Law,  416,  436,  472.)  The  Court 
should  have  permitted  the  defendant  to  withdraw  his  coun- 
sel's plea  of  guilty  before  judgment  was  rendered.  The 
statute  says  the  privilege  may  be  granted,  and  we  are  in- 
clined to  think  the  word  ''may''  should  be  construed  to  be 
"shaU.''     (Cr.  Pr.  Act,  Sec  802.) 

Attorney  Oeneral  EamiUan,  for  Bespondenti 

Defendant's  motion  for  a  continuance  until  the  next  term 
was  made  on  the  twentieth  of  February,  and  a  continuance 
was  ordered  until  the  twenty-third  of  February.  When  the 
latter  day  arrived,  the  defendant  did  not  ask  a  further  con- 
tinuance, but  entered  a  plea  of  guilty.  The  Court,  there- 
fore, did  not  err  in  not  granting  that  which  was  not  asked 
for.  The  defendant,  being  present  in  Court,  ^th  full  knowl- 
edge of  the  proceedings,  and  indicating  his  assent  to  the 
action  of  his  attorneys,  must  be  considered  to  have  consented 
to  tiie  plea  of  guilty.    The  Court,  having  permitted  the  de- 
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fendant  to  change  Ms  plea  onoe^  did  not  abnse  ite  discretion 
in  refusing  to  allow  another  ohange. 

By  the  Court,  CnooKSTT,  J.:  • 

The  Court,  erred  in  denying  the  motion  made  by  the 
defendant  on  the  20th  February,  1871,  to  continue  the  cause 
for  the  term.  There  was  a  sufficient  showing  as  to  the 
materiality  of  the  absent  witnesses,  and  there  was  apparently 
no  lack  of  diligence  in  the  effort  to  procure  their  attendance. 
The  Attorney  General  has  failed  to  point  out  any  particular 
wherein  the  affidavit  was  defective,  and  I  discover  none.  I 
think  the  showing  was  sufficient,  and  the  motion  should  have 
been  granted;  particularly,  as  this  was  the  first  application 
for  a  continuance*  Nor  can  it  be  said  that  this  error  of  the 
Court  worked  no  injury  to  the  defendant,  inasmuch  as  he^ 
thereupon,  withdrew  his  plea  of  "not  guilty"  and  entered 
a  plea  of  "  guilty  of  murder  in  the  second  degree.^'  It  may 
be,  that  finding  himself  forced  into  a  trial  in  the  absence  of 
his  witnesses,  he  deemed  it  politic  to  confess  himself  guilty 
of  the  lesser  offense  rather  than  incur  the  hazard  of  a  con- 
viction for  the  greater  in  the  absence  of  his  witnesses. 

But  I  think  the  Court  also  erred  in  permitting  the  plea  of 
*'  guilty  of  murder  in  the  second  degree  "  to  be  entered,  and 
in  refusing  to  allow  it  to  be  afterwards  withdrawn,  on  the 
facts  disclosed  in  this  record.  A  plea  confessing  himself  to 
be  guilty  of  crime  should  not  be  entered  except  with  the 
express  consent  of  the  defendant,  given  by  him  personally, 
in  direct  terms,  in  open  Court  Nothing  should  be  left  to 
implication,  and  his  confession,  of  guilt  should  be  explicitly 
made  by  himself  in  person  in  the  presence  of  the  Court. 
Assuming,  however,  that  it  sufficiently  appears  from  the 
record  in  this  case  that  the  plea  was  entered  with  the  cf>n- 
sent  of  the  defendant,  given  in  open  Court,  he  should  have 
permitted,  under  all'  the  circumstances,  to  withdraiw  it 
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whaa  he  applied  for  leave  ta  do  mk  There  is  nothing  to 
show  that  the  applioatioot  was  not  made  in  good  faith,  or  that 
the  entry  of  the  plea  and  motion  to  withdraw  it  was  a  mere 
artifice,  intended  for  delay.  A  party  should  not  be  allowed 
to  trifle  with  the  Court  by  deliberately  entering  a  plea  of 
"guilty*'  one  day  and  capriciously  withdrawing  it  the  next. 
But  when  there  is  reason  to  believe  that  the  plea  has  been 
entered  through  inadvertence,  and  without  due  deliberation, 
or  i^orantly,  and  mainly  from  the  hope  that  the  punishment, 
to  which  the  accused  would  otherwise  be  exposed,  may 
thereby  be  mitigated,  the  Court  should  be  indulgent  in  per- 
mitting the  plea  to  be  withdrawn.  It  must  necessarily 
exercise  a  sound  discretion  in  such  matters;  and  this  Court 
will  not  interfere  except  in  a  case  of  abuse  of  discretion. 
But,  inasmuch  as  the  Court  had  improperly  denied  the 
defendant's  motion  for  a  continuance  and  forced  him  to  trial 
in  the  absence  of  his  witnesses,  and  particularly  as  it  is  not 
altogether  clear  that  the  defendant  consented  to  the  entry  of 
the  plea  of  "guilty  of  murder  in  the  second  degree,'*  he 
should  have  been  allowed  to  withdraw  it^  and  in  denying 
his  motion  for  leave  to  do  so  the  Court  abused  its  discretion. 
Judgment  reversed  and  cause  remanded  for  a  new  trial, 
with  leave  to  the  defendant  to  withdraw  his  plea  of  "guilty 
of  murder  in  the  second  degree." 

Mr.  Justice  Waliaob  did  not  express  an  opinion. 


[No.  a,sii.] 

THOMAS  J.  CRANMER  v.  JAMES  PORTfiR  and 
MARY  A.  PORTER,  his  Wifid. 

DB8TBUCTI0N  OB  Cakcbllatioh  ov  Dbsd. —  Tbe  destmctlon  or  cancellation 
of  a  deed,  after  It  haa  been  ddlTftred,  doea  not  rerest  the  title  in  tiM 
grantor,  eyen  if  deetroyed  or  canoeled  with  the  consent  of  all  the  parties 
for  the  ezpreas  porpoae  of  reetoring  the  title  to  the  grantor.  The  title 
cannot  be  reatored  to  the  grantor  otherwise  than  by  a  reconvojance  tn 
writing. 
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ur  Enormmt*  H  fh«  ptaintlff  in  ejectment' relies  oa  a  ^9ef 
title,  the  defendant  may  Jdiow  tlie  true  title  to  be  outftandlng  In ,  |i 
third  person,  without  eoonectlng  himself  with  It 
How  Tbiai#  Off  NiwiiT  JHuocfnmm  Btidwicv. —  If  the  plalntlf  la  a)eet« 
Bcnt  relies  on  a  paper -tlftls^  and  reooTsrs  judgment,  and  after  the  trial 
the  defendant  dlscorers  that  prior  to  the  eommencement  of  the  action 
the  plalntue  had  conTSjed  the  title  to  a  third  person,  a  new  trial  should 
he  grantsd. 

Apbeai.  from  the  District  Court  of  the  Twelfth  Judicial 
District^  City  and.  County  of  San  Francisoo. 

The  plaintiff^  on  the  trial,  introduced  a  deed  of  llie  de^ 
manded  premiaeB  from  the  defendants  to  Elizabeth  Osbom, 
their  sister,  dated  December  15th,  1863,  giving,  granting, 
and  conveying  the  premises  to  said  Elizabeth,  m  considera^ 
tion  of  love  and  affectioiL  The  habendum  clause  of  the  deed 
was  as  follows: 

'^To  have  and  to  hold  all  and  singular  the  above  menr 
tioned  and  described  premises,  t<^ther  with  the  appur- 
tenances, unto  the  said  Elizabeth  Osbom,  during  the  term  of 
her  natural  life  as  aforesaid,  for  her  own  personal,  separate, 
and  independent  use  and  behoof;  and  at  her  decease  the 
said  premises  are  to  revert  back  .to  the  said  Mary  A.  Porter, 
who  was  the  lawful  and  separate  owner  thereof  at  the  time 
of  the  writing  of  these  presents,  or  to  her  heirs  or  assigns."  < 

The  pbuntiff  then  introduced  a  deed  of  the  premises  from 
said  Elizabeth  to  himself,  dated  November  18th,  1867. 

The  plaintiff  was  sworn  as  a  witness  on  his  own  behaU^ 
and,  on  eroea  examination,  testified  as  follows: 

''In  the  latter  part  of  January,  1868  (January  27th),  I 
sold  the  premises  in  controversy  to  Mrs.  Julia  Scheo  for  five 
hundred  and  fifty  dollars,  made  and  acknowledged  a  con- 
veyance to  her;  did  not  deliver  it  to  her;  received  no  money. 
A  man  by  the  name  of  Madcin  or  MacMa^ckin  Mgotiated 
the  sale  for  me.  t  never  received  Mrs.  Scheo's  promissorv 
note  for  five  hundred  dollars,  as  part  of  the  purehase  mcmcly. 
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Both  deed  and  note  remained  in  tHj  said  ageht's  hands, 
Haddn,  with'  instructions  not'  to  exchange  them  unless  the 
mouey  was  paid*  He  afterward  gave  me  back  the  deed, 
and  I  destroyed  it  I  do  not  know  Mackin's  Christian 
name  or  where  he  lives.  Did  not  deliv^  the  possession  of 
the  premises  to  Mrs.  Scheo." 

The  defendants  contended  on  the  trial  that  the  deed  to 
said  Elizabeth  only  had  the  ^effect  of  giving  her  the  use  of 
the  premises  during  her  life^  for  a  home,  and  that  she  had 
no  interest  which  she  oould  convey.  The  case  was  tried 
December  2d9  1868.  The  defendants,  on  motion  for  new 
trial,  presented  the  affidavits  of  defendant  Mary  A.  Porter, 
L.  Maxskin,  and  others,  showing  that  the  plaintiff  made  ajad 
delivered  a  deed  of  the  premises  to  Julia  Scheo  and  re- 
ceived a  part  of  the  purchase  money  and  her  promissory 
note  for  the  balance,  to  wit:  five  hundred  dollars,  and  that 
Mackin  did  not  act  as  the  plaintiff's  agent  in  making  the 
sale,  and  that  the  deed  was  dated  January  27th,  1868.  This 
action  was  commenced  Mardi  11th,  1868.  The  affidavit  of 
Mackin  stated  that  about  the  1st  of  March,  1868,  the  plain- 
tiff requested  him  to  ascertain  if  Mrs.  Scheo  had  put  her 
deed  on  record,  and  if  she  had  not,  to  induce  her  to  give  up 
the  deed  to  plaintiff,  and  he  would  give  up  her  note,  and 
that  Mackin  declined.  The  affidavit  of  Catherine  Turner 
showed  that  she  accomplished  for  plaintiff  what  he  had  re- 
quested Mackin  to  do.  The  affidavit  of  Mrs.  Scheo  was  not 
obtained,  but  it  was  shown  that  she  was  dangerously  ill. 
The  Court  below  denied  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

ITTiTk  P.  Dcmgerfield  and  Warren  Olney,  f(»r  Appellants. 

It  is  an  elementary  doctrine,  &at  the  surrender  of  a  deed 
and  its  destruction,  do  not  revest  the  title  in  the  grantor. 
In  ejectment^  the  plaintiff  must  recover  on  the  strength  of 
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his  own  title,  and  if  lie  has  none,  of  course  he  cannot  recover. 
It  is  not  necessary  for  the  defendant  to  connect  himself  with 
an  outstanding  title,  to  defeat  the  plaintiffs  recovery. 
(Bird  V.  Lisbros,  9  Cal.  6;  Moore  v.  Tice,  22  Cal.  513; 
Dyson  v.  Bradshaw,  23  Cal.  528 ;  Welch  ▼•  Sullivan,  8  Cal. 
165 ;  Simson  v.  BcJestein,  22  Cal.  580.) 

Henry  J.  Howe,  for  Bespondent. 

The  defendants  having  called  out>  on  cross-examination  of 
Crajuner,  the  new  matter,  are  bound  by  it.  The  newly 
discovered  evidence  could  not  be  introduced  on  a  new  trial. 
{Carleton  v.  Towmend,  28  CaL  219.) 

By  tie  Court,  Cbookett,  J.: 

The  action  is  ejectment,  and  at  the  trial  the  plaintiff  relied 
upon  a  paper  title,  which  was  put  in  evidence.  Judgment 
was  rendered  for  the  plaintiff,  and  the  defendant  moved  for 
a  new  trial,  partly  on  the  ground  of  newly  discovered 
evidence,  to  the  effect  that  prior  to  the  commencement  of 
the  action  the  plaintiff  had  sold,  and  by  deed  in  due  form, 
properly  acknowledged,  certified,  and  delivered,  had  con- 
veyed the  premises  in  controversy  to  another  person,  and  at 
the  time  of  the  conveyance  had  received  a  portion  of  the 
purchase  money,  and  had  taken  the  promissory  note  of  the 
purchaser  for  the  remainder;  that  the  purchaser  retained  the 
deed  for  about  one  month,  when  it  was  verbally  agreed  to 
cancel  the  contract  of  sale;  and  thereupon  the  plaintiff 
surrendered  the  promissory  note,  and  the  purchaser  returned 
the  deed  to  the  plaintiff  to  be  canceled;  but  no  reconveyance 
was  made  by  the  purchaser.  These  facts  are  fully  and 
satisfactorily  established  by  aflSdavit,  read  in  support  of  the 
motion,  and  clearly  show  that  the  legal  title  to  the  premises 
not  in  the  plaintiff  at  the  commencement  of  the  action. 
Vol,  XU.— SS 
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By  his  deed  he  had  divested  himself  of  whatever  title  or 
right  of  possession  he  previously  had;  and  it  is  a  familiar 
r\i.-e  of  law  that  the  destruction  or  cancellation  of  a  deed^ 
after  delivery^  even  though  it  be  done  with  the  consent  of 
all  the  parties  to  it,  and  for  the  express  purpose  of  restoring 
the  title  to  the  grantor,  cannot  work  that  result.  The  title 
had  vested  in  the  grantee,  and  could  not  be  divested  by  a 
parol  agreement,  nor  otherwise  than  by  a  reconveyance  in 
writing.  If  the  facts  stated  in  the  affidavits  be  true,  the 
plaintiff,  at  the  commencement  of  the  action,  had  not  either 
the  legal  title  or  the  right  of  possession,  and  therefore  could 
not  maintain  ejectment,  even  as  against  an  intruder,  with- 
out title.  It  is  equally  clear  that  when  a  plaintiff  in  eject- 
ment  relies  upon  a  paper  title  the  def^idant  may  show  the 
true  title  to  be  outstanding  in  a  third  person  without  con- 
necting himself  with  it.  It  will  be  a  sufficient  defense,  in 
such  a  case,  that  the  title  is  not  in  the  plaintiff.  This  rule 
of  law  is  too  familiar  to  require  the  citation  of  authorities. 
The  newly  discovered  evidence  was,  therefore,  material  and 
competent,  and  I  think  the  affidavits  disclose  sufficient  dili- 
gence on  the  part  of  the  defendants  to  bring  them  within 
the  rule  on  that  subject.  The  motion  for  a  new  trial  ought 
to  have  been  granted  on  this  ground.  We  deem  it  unneces- 
sary, on  this  appeal,  to  express  any  opinion  as  to  the  proper 
construction  of  the  deed  from  the  defendant  to  Mrs.  Osbom, 
or  whether  the  Court  ought  to  have  reformed  it  on  the  proofs 
and  pleadings  in  the  case. 
Judgment  reversed  and  cause  remanded  for  a  new  triaL 
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[No.  2^78.3 

MANTIEL  LORENZANA,  and  JOSEFA  G.  LOKEN- 
ZAlf  A,  HIS  WrPB,  V.  JTJAN  OAMABILLO. 

QBAvnao-  Niw  fnuAU— *Tbe  graatim;  of  a  new  trial  on  tlie  gronnd  that 
the  Terdlct  of  the  Jnry  was  against  the  admissions  of  the  defendant,  who 
was  called  as  a  witness.  Is  a  decision  of  the  Court  that  the  oTldence 
was  Insnffldent  to  Jnstify  the  rerdlct. 

BBvsaaiNa  Oaofea  GsAMTiKa  New  Tsiai..-^U  the  Ooort. below  xranta  a 
new  trial  on  the  gronnd  that  the  evidence  Is  Insufficient  to  justify  the 
Terdlct,  the  Appellate  Court  will  not  reyerse  the  order,  except  in  case  of 
an  evident  abuse  of  discretion. 

Apfsai.  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, Santa  Barbara  County. 

This  was  an  action  to  be  allowed  to  redeem  about  four 
hundred  and  sixty-seven  acres  of  land,  the  separate  prop- 
erty of  Josefa  G.  de  Lorenzana,  one  of  the  plaintiiTd.  The 
plaintiffs  had  made  a  loan  of  money  from  the  defendant^ 
and,  to  secure  the  same,  had  given  him  a  mortgage  on  the 
land.  When  the  mortgage  fell  due  it  was  canceled,  and  the 
plaintiffs  executed  to  the  defendant  a  deed  of  the  land.  It 
was  alleged  that  the  deed  was  intended  as  a  mortgage  to  se- 
eoie  the  old  debt 

The  question  was  submitted  to  the  jury  in  this  form: 
^  Was  the  deed  intended  between  the  parties  to  be  a  mort- 
gage, or  an  absolute  conveyance  t "  The  verdict  of  the  jury 
was :  '^  We,  the  jury,  find  the  deed  between  the  parties  to  be 
an  absolute  deed."  The  verdict,  it  will  be  observed,  does 
not  answer  the  question  put  to  the  jury,  so  far  as  the  iritenr 
iion  of  the  parties  was  concerned. 

The  defendant  appealed  from  the  order  granting  a  new 
triaL 

The  other  facts  are  stated  in  the  opinion. 

Haymond  A  Btratton,  and  A.^Pachardj.  for  Appellant, 
arsrned,  that  the  Judge  had  not  disturbed  the  verdict  becauFo 
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it  wa8  against  the  weight  of  evidence,  bat  because  the  verdict 
was  not  responsive  to  the  issues  submitted,  in  this:  that  it 
had  not  found  what  was  the  intention  of  the  parties  to  the 
deed ;  and  that  as  the  Court  below  had  in  effect  held  that  the 
testimony  justified  the  verdict,  but  had  granted  a  new  trial 
upon  grounds  not  assigned  in  the  statemmt,  the  order  ahould 
be  reversed. 

Pringh  dk  Pringle,  and  Femald  A  Richards,  for  Bespond- 

ents. 

One  of  the  grounds  on  which  a  new  trial  was  granted  was 
the  insufficiency  of  the  evidence  to  justify  the  verdict  The 
only  inaccuracy  of  the  Court  below,  if  indeed  it  be  an  inac- 
curacy, is  that  instead  of  stating  broadly  the  ground  of  in- 
sufficiency of  the  evidence  to  justify  the  verdict,  it  specifies 
the  particulars  in  which  the  evidence  is  insufficient. 

By  the  Court,  Obookxtt,  J.: 

The  question  at  issue  in  this  cause  was  whether  a  deed 
made  by  the  plaintiffs  to  the  defendant  was  intended  as  « 
mortgage,  or  as  an  absolute  conveyaCnce  in  fee.  At  the  trial 
the  Court  submitted  this  question  to  a  jury.  The  verdict 
was:  '^We,  the  jury,  find  the  deed  between  the  parties  to 
be  an  absolute  deed."  The  plaintiffs  moved  for  a  new  trial, 
assigning  as  one  of  llie  grounds  therefor  that  the  evidence 
was  insufficient  to  justify  the  verdict,  and  specifying  in  the 
statement  the  particulars  wherein  it  was  insufficient.  On  the 
hearing  of  the  motion  the  Court  granted  a  new  trial,  assign- 
ing as  one  of  the  reasons  therefor  that  the  verdict  is  de- 
fective and  not  responsive  to  the  issue,  ''  and  against  the  ad* 
missions  of  the  defendant,  who  was  called  as  a  witness.'' 

It  is  too  plain  to  admit  of  debate  that  the  motion  was 
granted  partly  on  the  ground  that  the  evidence  was  insuffi- 
cient to  justify  the  verdict.    In  holding  that  the  verdict  was 
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^  against  the  admissions  of  the  defendant,  who  was  called  as 
a  iritnesSy''  the  Court  clearly  intended  to  say  that  these 
admissions  furnished  strong,  if  not  conclusiye  evidence,  that 
the  verdict  was  erroneous ;  or  in  otlier  words,  that  it  was  not 
justified  by  the  evidence;  and  in  this  opinion  we  fully  agree 
with  the  Court  below.  But  if  we  did  not,  we  would  not 
disturb  the  order  of  the  Court  granting  a  new  trial  on  this 
ground,  except  in  the  case  of  an  evident  abuse  by  the  Court 
of  its  discretion. 

Order  granting  a  new  trial  affirmed. 


(No.  2,120.] 

PRANOISOO  VILLA  t^.  FRANCTSOO  PIOO  aitd  PRAN- 
CISOA  PICO. 

HoviCB  TO  SHasxFF  AS  TO  Baim  09  HoMasTBAO. —  A  ootleo  to  a  BheriS; 
teftue  he  makes  a  aale,  that  the  pcemlaea  he  ia  ahoat  to  sell  are  the 
homestead  of  the  party  giving  soeh  nottcOp  doea  not  render  the  sale  Told. 
Bach  notice  doea  not  create  a  hoaAeatwd,  nor  ts  It  erldence  o(  the 
Ota] 


Apfxai.  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, County  of  Santa  Barbara. 

Ejectment  to  recover  a  lot  in  Santa  Barbara,  described  in 
tlie  complaint  as  a  **  piece  or  parcel  of  land  situated  in  the 
Town  and  Counly  of  Santa  Barbara,  Oalifomia,  commenc- 
ing on  the  westerly  line  of  Carrillo  street,  at  the  northeasterly 
oomer  of  the  lot  of  Bafael  Valdez;  thence  running  northeast- 
erly on  the  line  of  Carrillo  street  one  hundred  and  twenty- 
feet  ;  thence  at  ri^t  angles  northwesterly  one  hundred  and 
twenty  feet;  thence  southwesterly  parallel  to  Cttrrillo  street 
one  hundred  and  twenty  feet ;  thence  one  hundred  and  twenty 
feet  to  the  place  of  beginning.'' 

The  plaintifF,  to  show  title  to  the  demanded  premises, 
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offered  in  evidence  the  record  of  a  grant  made  by  the  Ayun- 
tamiento  of  the  Pueblo  of  Santa  Barbara  August  9th,  1849, 
of  which  the  following  is  a  translation: 

**  By  a  resolution  of  the  Ayuntamiento,  there  was  granted 
to  Oandelaria  Canizares  a  lot  of  land  forty  yards  square, 
adjoining  the  house  of  Manuel  Cota.  The  Kecorder  gave 
her  possession  of  it,  and  received  the  customary  price  for 
it'' 


The  pliaintiff  also  introduced  a  judgment  in  said  Oonrt  in 
favor  of  the  plaintiff  and  against  Francisco  Pico,  and  an 
ezeoution  issued  on  the  judgment,  and  a  sale  thereunder  of 
the  premises  and  a  deed  of  the  Sheriff  to  the  plaintiff. 
.  The  plaintiff  also  offered  in  evidence  a  deed  from  Oande- 
laria to  herself,  dated  June  17th,  1864,  of  a  lot  of  land 
deeoribed  as  follows: 

**  All  the  right,  title,  and  interest  of  the  party  of  the  first 
part  in  all  that  certain  piece  or  parcel  of  land  situate  in  the 
Town  and  County  of  Santa  Barbara,  State  of  California, 
bounded  in  front  by  Carrillo  street;  on  the  north  by  the 
land  of  Francisco  Espinosa  and  others ;  on  the  west  by  open 
land  of  the  To^vn  of  Santa  Barbara,  and  on  the  south  by 
the  land  of  Rafael  Valdez,  being  the  same  lot  of  land  whereon 
is  erected  a  dwelling  house  occupied  by  Francisco  Pico,  and 
the  same  lot  of  land  which  was  granted  to  the  party  of  the 
first  part  by  the  Ayuntamiento  of  Santa  Barbara  County, 
and  the  same  piece  or  parcel  of  land  which  was  regranted  to 
the  party  of  the  first  part,  by  deed  from  the  Mayor  and 
Common  Council  of  the  City  of  Santa  Barbara,  dated  Febru- 
ary 16th,  1858,  and  recorded  in  the  office  of  the  Recorder  of 
Santa  Barbara  County,  in  Book  "B*'  of  Deeds,  on  pages 
seven  hundred  and  sixty-seven  and  seven  hundred  and  sixty- 
eight,  to  which  record  reference  is  hereby  made  for  a  fuller 
description  of  boundaries.** 
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The  defendant,  Francisco  Pico,  then  introduced  in  evi- 
dence a  notice  served  by  him  on  the  Sheriff,  before  the  sale. 
that  he  claimed  the  property  as  a  homestead.  The  Court 
rendered  judgment  in  favor  of  the  defendants,  and  the 
plaintiff  appealed  from  the  judgment  and  from  an  order 
denying  a  new  trial. 

CharUs  E.  Hitse,  for  Appellant 

The  Conrt  erred  in  holding  that  it  had  no  other  guide  for 
the  location  of  the  grant  except  its  contents.  The  Sheriff's 
deed  alone  is  sufficient  to  entitle  plaintiff  to  recover.  It 
nowhere  appears  that  Pico  was  the  head  of  a  family  or  was 
entitled  to  a  homestead.  Nor  does  it  appear,  nor  was  it  pre- 
tended, that  Pico  had  ever  recorded  a  homestead  claim. 

A.  Paehard  and  Haymond  A  Straiton,  for  Bespondent 

The  grant  of  the  Aynntamiento  to  Candelaria  Canizares 
for  A  lot  of  land  adjoining  the  house  of  Manuel  Cota  does 
not  show  that  the  lot  granted  was  the  one  in  dispute,  and 
there  is  no  proof  that  it  was  the  same  lot.  The  deed  of  the 
Sheriff  to  Villa  was  "  rendered  a  nullity  by  the  notification 
of  defendant  Francisco  Pico's  claim  of  the  premises  as  a 
hmiestead.''  It  is  admitted  by  respondent  that  Pico  occu- 
pied the  lot  ''Occupancy  by  the  family  is  presumptive 
evidence  oi  the  appropriation  of  ft  place  as  a  homestead.^ 
(Taylor  t.  Hargous,  4  OaL  268.) 

By  the  Oourt,  Rhodbs,  0.  J.: 

A  short  time  previous  to  the  Sheriff's  sale  of  the  premises 
in  eontroverey,  under  the  execution  issued  upon  the  judg- 
ment in  favor  of  Villa,  and  against  Pico,  a  notice  was  served 
on  the  Sheriff  by  Pico,  stating  that  he  claimed  the  premises 
as  his  homestead.  The  Oourt  below  regarded  that  notiee  as 
having  the  effect  to  render  the  sale  void.    The  notice  alone 
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could  ndt  have  the  effect  which  was  attributed  to  it.  Un- 
less the  premises  were  in  fact  his  homestead,  the  notice  or 
claim  that  they  constituted  his  homestead  was  utterly  nuga- 
tory. There  is  no  evidence  in  this  case,  showing  tiiat  the 
premises  were  his  homestead,  at  the  time  of  the  Sheriff's 
sale. 

For  the  guidance  of  the  parties  on  the  new  trial,  it  is 
proper  to  say  that  the  plaintiff  failed  to  show  title  to  the 
premises  in  controversy,  derived  from  Candelaria  Canizares, 
because  he  did  not  show  that  the  grant  made  in  1849,  or  the 
deed  of  the  Mayor  and  Oommon  Council,  executed  in  1858^ 
included  the  premises  in  controversy. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

Hr.  Justice  Obookbtt  did  not  express  an  opinion. 


[No.  1,807.] 

EDWIN  P.  OLABEE  v.  GEOEGE  K.  FITOH  ahd  J.  W. 
SmONTON. 

BzcBBflXTB  Damaobb^Nbw  Tbial. —  The  appellate  Court  wtn  not  re> 
Tlew  tbe  jodgment,  as  to  whether  the  damages  are  excessiTe,  unless  a 
fltotioii  is  made  In  the  CtXat  helow  for  a  new  trial,  and  an  appeal  9s 
taken  from  an  order  denying  the  same. 

WOBM  NOT  LiBaLOirs  or  THnicsnLTiia. —  The  words  **  Clarke  Is  a  car- 
penter bj  trade,  Is  interested  in  the  Moore  title,  and  has  ilgnred  qnite 
prominently  in  some  of  the  squatter  riots  which  have  oocorred  in  the 
Western  Addition,*'  are  not  libelous  of  themselyes,  as  usually  under- 
stood and  received  In  this  State. 

A  Colloquium  xx  Cokplaint  fob  Libbl. —  If  it  is  faitended  to  charge  In 
a  complaint  that  such  words  were  used  in  an  offensive  sensOi  such  as 
engaging  in  a  riot  to  unlawfully  invade  the  possessions  of  another,  and 
were  so  understood  by  those  who  read  them,  there  must  be  a  colloquinm 
In  the  complaint  to  show  in  what  sense  the  words  were  libelous. 

OotfOQUiOM  AND  INNUBXDO. —  A  colloqulum  iu  a  complaint  for  a  lihal 
MBBot  be  supplied  by  an  innuendo.    The  colloquium  states  the  aztrinsie 


April,  1871.]  Clabkb  v.  Fitoh.  473 


Argument  for  Appellants. 


ttictM  to  ihow  tlie  llbeloas  meaning  of  the  words,  and  the  fainnendo 
applies  the  words  to  these  facts. 
POPDLAB  Sanaa  in  which  Woaoa  abb  Ubbd. —  Whether  a  pabllcaUon  Is 
llbeloas  per  te  is  to  be  determined  wholly  by  the  sense  in  which  the 
same  Is  nsiially  onderstood  and  received  in  this  State;  and  when  words 
kBTs  a  general  a«d  notorious  slgnlfleation  In  this  State,  Courts  wlU  take 
Judicial  noUce  of  it 


Apfkal  from  the  District  Court  of  the  Fifteenth  Judicial 
IKstri't,  City  and  Coimty  of  San  Francisoo. 

The  defendants  were  the  publishers  of  a  daily  paper  in 
Ban  Francisco  called  the  Evening  Bvttetin.  On^  Moses 
Frank  was  indicted  for  ioTg&ryy  and  on  the  trial  the  plaintiff 
was  a  juror.  The  jury  failed  to  agree,  and  the  said  paper 
pinblished  articles  concerning  the  jury,  of  which  the  words 
quoted  in  the  opinion  formed  a  part 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Pixley  dk  Smith,  for  Appellants. 

There  are  two  objections  to  this  chai^e^  but  leaving  the 
first  to  be  discussed  hereafter,  we  shall  at  present  show :  that 
the  words,  ^^  Clarke  is  a  carpenter,"  etc,  will  admit  of  an 
inoffensive  interpretation,  are  not  of  themselyes  libelous,  and 
that  the  Court  erred  in  charging  them  so  to  ba  Judge 
Oamfbsll,  of  the  Superior  Court,  lays  down  the  rule  of  libel 
{Bennett  y.  Williamson,  4  Sand.  66),  in  the  absence  of  special 
damages  claimed  and  proved,  thus :  *^  Then  does  the  publi- 
cation in  question  charge  the  plaintiff  with  any  offense  which 
renders  him  amenable  to  punishment  ?  or  does  it  necessarily 
tend  to  hold  him  up  to  ridicule,  hatred,  contempt,  or  infamy  t 
In  8Ume  v.  Cooper,  2  Denio,  293,  Chancellor  Walwobth 
defines  a  libel  per  se,  to  be  the  charge  of  an  offense  ^^  that 
the  Court  can  l^ally  presume  he  has  been  degraded  by,  in 
the  estimation  of  his  acquaintances  or  the  public."  Holt, 
in  his  Law  of  Libel,  page  223,  says:  ^^  Everything  written 
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of  another,  which  holds  him  up  to  scom  and  ridicule,  that 
m^ht  reasonably  be  considered  as  provoking  him  to  a 
breach  of  the  peace,  is  a  libel."  And,  again :  "  All  such 
written  abuse  as  may  fairly  be  intended  to  impair  him  in 
the  enjoyment  of  society,  or  throw  a  contempt  upon  him, 
which  might  affect  his  general  fortune  and  comfort,  is  a 
positive  injury,  and,  therefore,  the  subject  of  an  action  on 
the  case.'' 

To  publish  of  Clarke  that  he  '^  is  interested  in  the  Moore 
title,^'  was  to  give  him  financial  credit  But  assuming  the 
'^  Moore  title  "  to  be  a  fraud,  then  it  is  necessary  that  the 
publication  should  have  also  charged  Clarke  with  a  knowl- 
edge of  that  fraud.  The  words,  ^^  that  thief  A.  hath  stolen 
my  goods  and  delivered  them  to  Bacon,"  held  not  to  give 
any  ri^t  of  action  to  Bacon,  it  not  being  alleged  that  he 
knew  the  goods  were  stolen.  (Bacon's  Case,  DaL  41,  pL  21.) 
^'You  have  passed  counterfeit  money,"  non-actionable  for 
the  same  reason.  (Pike  v.  Van  Wormer,  6  How.  P.  R.  171 ; 
Church  V.  Bridgman,  6  Miss.  190.)  So  of  the  words,  "  he 
received  goods  that  were  stolen  and  will  be  hanged  for  them.'* 
Batcliff  V.  Long,  Palm.  67;  Miller  v.  Miller,  8  Johns.  74; 
Lampleins  v.  Justice,  1  Smith,  Ind.  822 ;  Griggs  v.  Yichroy, 
12  Ind.  S49.) 

To  publish  of  E.  P.  Clarke  that  he  '^  has  figured  quite 
prominency  in  some  of  the  squatter  riots,  which  have  occurred 
in  the  Western  Addition,"  is  certainly  an  inoffensive,  if  not 
creditable  announcement.  He  may  have  been  a  policeman. 
He  may  have  ^^  figured  "  in  those  riots  as  a  conservator  of 
the  peace.  He  may  have  been  a  Sheriff's  officer.  He  may 
have  ^  figured  "  there  in  support  of  judicial  mandates  and 
writs;  or,  as  a  good  citizen,  he  may  have  sou^t  to  sustain 
municipal  authority.  He  may  have  been  enlisted  as  one  of 
the  posse  eomitatus.  The  expression  is  ambiguous,  but  not 
offensive,  and  the  Court  must  have  understood  something 
not  ezpresaed  in  its  direct  words,  upon  which  to  base 
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his  interpretation  of  its  libelous  character.  We  have  a  right  .' 
to  claim  that  where  the  meaning  of  the  words  used  is 
doubtful,  they  are  not  necessarily  to  be  subjected  to  the  most 
objectionable  interpretation.  ^^  Libelous  words  are  to  be 
construed  according  to  their  most  obvious  meaning/^  (Hogg 
V.  Wilson,  1  K  &  M.  216 ;  Hawkinson  v.  BUby,  16  M.  &  W. 
442 ;  Borland  v.  Patterson,  23  Wend.  424.)  If  one  man  says 
of  another,  ''he  once  killed  a  man,"  is  that  per  se.B,  charge 
of  murder.  Lord  EUenborough  (in  Bex  v.  Lambert,  2 
Camp.  N.  F.  Cases,  298)  said:  ''Words  are  not  to  be  taken 
in  the  more  lenient,  or  the  more  severe  sense,  but  in  the 
sense  which  fairly  belong  to  thezp,  and  which  they  were 
intended  to  oonv^."  But  putting  the  very  worst  interpreta- 
tion upon  the  sentence,  of  what  offense  does  it  accuse  Clarke  ? 
Of  being  a  squatter  and  concerned  in  fights  and  affrays  in 
the  Western  Addition,  for,  or  in  defense  of,  the  possession  of 
certain  lands,  perhaps  his  ^'  interest  in  the  Moore  titie ''  (as* 
the  phrases  are  so  intimately  associated)..  "The  office  of 
the  innuendo  is  to  direct  to  its  object  the  charge  made.  It 
can  neither  enlarge  nor  restrain  the  natural  sense  and  mean- 
ing. When  the  application  is  explained  the  innuendo  cannot 
aid  them."     (Tampan  v.  Wilson,  7  Hanu  193.) 

Elisha  Cook  and  Wittiam  H.  Patterson,  for  Bespondent 

The  counsel  has  very  ingeniously  dissected  the  language 
made  use  of  in  the  publication  of  tihose  words,  and  thus  at- 
tempted to  prove  that  the  same  was  not  actionable.  It  is 
libelous  of  itself.  One  who  indulges  in  such  writing  is  not 
entitled  to  exercise  of  ingenious  specifications  to  see  if  some 
sense  cannot  be  discovered  which  would  screen  him  from 
legal  animadversion;  but  (2  Denio,  806)  for  the  purpose  of 
determining  this  question,  it  is  necessary  and  proper  to  con- 
sider the  whole  a  context,  including  everything  said  in  the 
article.  We  submit,  therefore,  that  such  words  were  con- 
Btrued  by  the  Court,  according  to  their  most  obvious  mean- 
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ing.     (Hogg  v.  Wilson,  1  N.  &  M.  216 ;  Hawhins  v.  Bilby, 
16  M.  &  *W.  442 ;  Borland  v.  Patterson,  28  Wend,  424.) 

By  the  Court,  Cbocsstt,  J. : 

The  action  is  for  libel;  and  the  jury  returned  a  general 
verdict  for  the  plaintiff  for  six  thousand  dollars.  There  was 
no  motion  for  a  new  trial;  and  the  appeal  by  the  xLefendants 
is  from  the  judgments 

So  much  of  the  evidence  as  is  necessary  to  explain  the 
exceptions  taken  to  the  rulings  of  the  Oour^  in  the  progress 
of  the  trial,  is  brought  up  by  a  statement  on  appeaL 

In  the  absence  of  a  motion  for  a  new  trial,  the  question 
whether  the  damages  are  excessive  does  not  arise  on  this 
appeal.  If  the  defendants  int^ided  to  assail  the  verdict  on 
this  ground,  they  should  have  moved  for  a  new  trial,  assign- 
ing this  as  one  of  the  reasons  why  it  should  be  granted,  and 
should  have  supported  the  motion  by  a  proper  statement. 
Having  failed  to  do  this,  they  have  waived  all  objection  to 
the  verdict  on  this  ground. 

One  of  the  alleged  libels  contains  a  sentence  in  these 
words,  to  wit:  •*  Clarke  is  a  carpenter  by  trade,  is  interested 
in  the  Moore  tide,  and  has  figured  quite  prominently  in  some 
of  the  squatter  riots,  which  have  occurred  in  the  Western 
Addition." 

The  Court  charged  the  jury  that  this  portion  of  the  pub- 
lication ^^is  libelous  in  and  of  itself;  and  it  is  a  comment 
by  the  writer  uncalled  for  by  anything  which  appears  in  the 
i^davit  published  in  the  same  article;  and  the  defendant 
has  given  no  evidence  whatever,  even  tending  to  establish 
its  truth,  or  that  they  had  reason  to  believe  it  was  true.  It 
must,  therefore,  be  considered  by  you  to  have  been  malici- 
ously published,  provided  you  find  tiiat  it  refers  to  the  plaint- 
iff in  this  cause,  it  having  been  published  as  a  fact  within 
the  defendant's  own  personal  knowledge.''     This  charge  was 
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excepted  to  by  the  defendante,  and  is  assigned  as  error.  It 
certainly  is  not  libelous  to  publish  of  a  person  that  he  is  a 
carpenter  by  trade ;  nor  is  it  claimed  to  be  so  by  the  plain- 
tifp.  There  is  nothing  in  the  record  to  explain  -what  the 
"  Moore  title ''  is,  or  that  these  words  were  used,  or  under- 
stood in  any  pecnliar  sense.  On  their  face,  and  without 
explanation,  the  words,  '^is  interested  in  the  Moore  title," 
import  nothing  derogatory  to  the  plaintifPs  character,  and 
are  not  libelous.  But  the  plaintiff  insists,  with  earnestness, 
that  the  remainder  of  the  paragraph,  whieh  alleges  that  he 
has  figured  '^  quite  prominently  in  some  of  the  squatter  riots, 
which  have  occurred  in  the  Western  Addition,"  is  libelous 
per  96,  and  imputes  to  the  plaintiff  the  offense  of  having 
been  '' wrongfully  and  wantonly  engaged  in  oommitting 
breaches  of  the  peace  and  riots."  This  is  to  be  tested 
wh<^y  by  the  sense  in  which  the  words  *' squatter  riots" 
are  usuarUy  understood  and  received  in  this  State.  What- 
ever the  phrase  ^  squatter  riot "  may  elsewhere  mean,  in  its 
popular  sense,  it  has  a  well  understood  meaning  in  this  State, 
which  is  so  general  and  notorious  that  we  will  take  judicial 
notice  of  it.  Indeed,  after  the  very  numerous  cases  which 
we  have  been  called  upon  to  adjudicate,  arising  out  of  what 
are  termed  "squatter  riots,"  we  could  not  well  affect  to  be 
ignorant  of  the  popular  meaning  of  the  phrase.  It  is  one  of 
the  most  deplorable  facts  connected  with  the  occupation 
and  settlement  of  this  State  by  the  emigrants  who  came  in 
1849,  and  afterwards,  that,  owing  to  the  very  large  tracts  in 
which  lands  were  claimed  and  held  in  private  ownership, 
and  to  the  vague  and  uncertain  boundaries  by  which  they 
were  defined,  and  the  doubtful  tenures  under  whidi  they 
were  often  claimed,  contests  for  the  actual  possession  of 
land  commenced  at  an  early  period,  and  have  ever  since 
oontinned;  but  latterly  have  been,  fortunately,  of  less  fre- 
quent occurrence,  since  titles  have  become  better  settled, 
and  the  boundaxiea  c£  lands  m<»e  aeenrately  defined  by 
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dfficial  surveys.  These  struggles  for  the  possession  were 
often  bitter  and  fierce^  and  but  too  frequently  resulted  in 
violence  and  bloodshed.  In  these  fierce  contests  one  side  or 
the  other  was,  of  course,  in  the  wrong,  as  both  could  not  be 
right  Nevertheless,  it  frequently  happened  that  both  sup- 
posed, in  good  faith,  they  were  in  the  rijght  For  example, 
a  claimant  under  a  Mexican  grant,  asserting  a  title  to  many 
square  leagues  of  land,  of  a  very  small  portion  of  which  he 
was  in  the  actual  possession,  would  insist  that  a  particular 
body  of  land  was  within  the  grant;  whilst  a  "settler,"  in 
search  of  a  preemption  claim,  may  have  believed,  in  perfect 
good  faith,  either  that  the  grant  was  fraudulent  or  that  the 
particular  tract  which  he  desired  to  preempt  was  not  within 
it  .  In  this  belief  he  would  enter  on  the  land,  erect  his 
cabin,  and  proceed  to  define  his  boundaries.  On  discover^ 
ing  iJiis  fact^  the  claimant  under  the  grant,  acting  in  the 
full  belief  that  his  grant  was  valid  and  included  the  land, 
would  insist  that  the  settler  should  vacate  tiie  premises. 
Angry  words,  followed  by  blows,  would  quickly  succeed, 
and  if  each  of  the  parties  happened  to  be  attended  by 
several  of  his  friends  or  sympathizers,  this  would  be  termed 
a  "squatter  riot"  The  "Western  Addition"  to  the  Oity 
of  San  Francisco  is  a.  large  body  of  valuable  lands  at  present 
included  within  the  corporate  limits.  In  1852  the  city 
filed  a  daim  before  the  United  Sta-tes  Land  Commission 
for  four  square  leagues  of  land,  to  which  it  claimed  to  be 
entitled  as  the  successor  of  the  former  Pueblo  of  San  Fran- 
eisoo  or  Yerba  Buena.  This  claim  was  fiercely  contested, 
both  in  and  out  of  the  Courts;  but  after  many  years  of 
litigation  was  finally  confirmed.  In  the  meantime,  how- 
ever, a  very  large  number  of  persons  had  settled  upon 
these  lands  and  defined  their  boundaries,  generally  by 
vague  landmarks,  often  of  the  most  transient  and  imsubstan- 
tial  character.  Ultimately  it  was  deemed  the  better  policy 
by  the  city  authorities  to  donate  theae  landa  to  the  persons 
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aetaally  in  possession  of  fhem  at  a  given  date.  This  policy 
was  approved  by  the  Legislature,  and  the  Congress  of  the 
United  ^States,  by  a  special  Act,  finally  released,  the  fee  to 
the  city  in  trust  for  the  actual  occupants  in  the  manner 
defined  in  the  Act.  As  the  cily  grew  and  ^tended  its 
streets,  these  lands  rapidly  enhanced  in  value;  and  the 
** Western  Addition''  soon  became  one  of  the  most  impor- 
tant sections  of  the  metropolis.  It  is  apparent  from  this 
brief  recital  that  in  numerous  instances  there  must  have 
arisen  grave  contests  as  to  the  possession.  The  title  depended 
iip<m  the  fact  of  possession  at'  a  particular  period,  and  the 
evidence  of  possession  was  often  as  vague  as  the  bound- 
aries. However  much  to  be  deplored,  it  was,  perhaps, 
unavoidable,  whilst  human  nature  is  constituted  as  it  is,  that 
serious  struggles  would  arise  for  the  possession  of  these  val- 
uable lands;  and  the  records  of  our  Courts  attest  the  fre- 
quency and  fierceness  of  these  contests.  In  many  instances, 
doubtless,  unscrupulous  persons,  without  a  color  .or  shadow 
of  right,  have  wantonly  invaded  the  possessions  of  others, 
trusting  to  force  to  maintain  a  possession  acquired  by  vio- 
lence or  fraud ;  and  if  resisted  in  their  unlawful  purpose,  a 
scene  of  violence  and  perhaps  bloodshed  would  ensue.  In 
other  cases  a  contest  would  arise  between  the  claimants  of 
adjoining  tracts  as  to  the  proper  location  of  the  division  line, 
and  a  quarrel  would  ensue,  ending,  probably,  in  blows.  It 
is  unnecessary,  however,  to  enter  into  a  further  detail  of  the 
various  circumstances  under  which  these  contests  have 
arisen,  all  of  which  are  classed  under  the  general  head  of 
"squatter  riots,*'  as  that  term  is  usually  understood  and 
applied  in  this  State.  In  some  of  these  cases  one  of  the 
parties  is  a  wanton  aggressor,  without  excuse  or  pallia- 
tion; whilst  the  other  is  simply  defending  his  property 
against  an  unwarrantable  invasion.  In  other  cases  the  con- 
flict arises  from  an  honest  difference  of  opinion  as  to  their 
respective  ri^ts;  and  this  has  led  to  angry  words  and,  per- 
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Iiaps^  blows.  It  is  evideat,  therefor^,  that  there  are  conteatB 
for  die  poesession  of  land,  in  some  of  which  one  parly  is  the 
aggressor  wholly  without  excuse^  whilst  the  other  is  justly 
defending  his  possession;  and  there  are  other  cases  in  whidi 
both  parties  are  acting  in  good  f aith,  and  have  become  in- 
volved in  a  quarrel  and  personal  conflict  arising  wholly  from 
an  honest  differ^ice  of  opinion.  We  are  not  to  be  under- 
stood as  in  any  degree  justifying  or  excusing  this  latter  mode 
of  settUng  a  disputed  question  of  title  or  boundary.  But  if 
it  were  published  of  a  person  that  he  had  ^'  figured  promi- 
nently" in  a  "squatter  riot"  of  this  description  (and  many 
such  have  occurred  in  the  Western  Addition) ,  it  would  not 
be  actionable.  It  would  not  be  more  libelous  than  to  say  of 
him  that  he  had  "  figured  prominently  "  in  a  street  fight  or 
any  other  personal  conflict  arising  from  a  sudden  heat  of 
passion,  without  stating  how  the  quarrel  arose,  or  which 
party  was  in  the  wrong.  The  publioati<m  in  the  Bulletin 
does  not  state  in  what  kind  of  "  squatter  riots  "  the  plaintiff 
had  "  figured  prominently,"  nor  on  which  side  he  "  figured ;" 
whether  as  a  lawless  aggressor,  wantonly  invading  the  pos- 
session of  another,  or  on  the  side  of  law  and  order  in  repel- 
ling an  aggressor.  If  it  was  intended  to  charge  that  the 
words  were  used  in  the  alleged  libel  in  the  offensive  sense, 
and  as  importing  a  charge  that  the  plaintiff  had  been  en- 
gaged in  a  squatter  riot,  or  in  wantonly  and  unlawfuly  in- 
vading the  possessions  of  others,  and  that  the  words  were  so 
xmderstood  by  those  who  read  them,  there  should  have  been 
a  colloquium  to  explain  the  subject  matter,  and  by  proper 
averments  to  show  in  what  s^ise  the  words  were  libelous* 
and  that  they  were  used  and  understood  in  that  sense. 
(Wilson  V.  FUch,  decided  at  the  present  term.)  But  the 
want  of  a  colloquium  cannot  be  supplied  by  an  innuendo. 
The  extrinsic  facts  necessaiy  to  be  stated  in  order  to  show 
the  libelous  meaning  of  the  words,  must  be  set  forth  in  the 
colloquium^  and  wjien  these  f  aots  are  stated  the  office  of  the 
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innuendo  is  to  apply  the  words  to  these  facts  bat  the  innu- 
endo cannot  supply  the  place  of  the  colloquium.     {Nichols . 
Y.  Packard,  16  Vt  83 ;  Brown  v.  Brown,  2  Shepley  Me.  R. 
817 ;  Harris  v.  Burley,  8  N.  H.  256 ;  Linville  v.  Earlywine, 
4  Blackf.  169 ;  Tappan  v.  WHson,  7  Ohio  R  190.) 

There  being  no  ooUoquium  in  this  case  to  explain  in  what 
kind  of  "squatter  riots'*  nor  on  which  side  of  them  it  was 
intended  in  the  libel  to  charge  the  plaintiff  with  having 
"figured  prominently/'  the  Court  erred  in  charging  the  jury 
that  the  words  $re  libelous  per  se.  Kor  is  there  aaything  in 
the  other  portions  of  the  alleged  libel  to  show  that  these 
words  were  used  in  the  injurious  sense  here  claimed 
for  them  by  the  plaintiff.  The  more  rational  inference  is 
that  they  were  used  to  identify  the  plaintiff  first^  as  a  car- 
penter by  trade;  second,  as  being  one  of  those  interested  in 
the  Hoore  title;  and,  third,  as  the  same  Clark  who  had 
figured  prominently  inscme  of  the  squatter  riots  in  the 
Western  Addition. 

I  think  the  Court  obviously  erred  in  this  portion  of  the 
ehai^ge. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

ICr.  Justice  Wauaob  did  not  express  an  opinion. 


[No.  2,644.1 


PEtANCIS  SALMON  to  axs.  t;.  MARTANO  Q.  VAL- 
LEJO  Am  JOHN*  B.  FEISBIE. 

CoTMSAHT  nr  Demd, —  A  eorenant  In  a  deed,  that  the  tract  conTeyed,  or 
tbftt  tlie  grant  imder  which  it  ia  held*  ineladee  a  4>ecific  quantity  of  land, 
la  a  peraonal  ooTenant,  and  does  not  nm  with  the  land,  and  a  canse  of* 
action  for  the  breach  of  it  does  not  paes  to  the  grantee  of  the  eoyenantee. 

CoiTKNA3rT  nr  Dno^ — Btatutb  ov  Limitations. —  A  covenant  in  a  deed 
ttet  tha  tract  eonTcyad  awtalai  •  speciflc  Quantity  of  land,  la  a  mere 
Vol.  ZLL— ai 
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ehoae  In  action,  and  ii  broken,  If  broken  at  all,  as  soon  as  made,  and 
the  mere  fact  that  there  was  no  proof  till  long  after  it  was  made,  bj 
which  the  breach  of  it  could  be  established,  might  possibly  prevent  the 
statute  of  limitations  from  running  —  but  this  point  not  decided. 

Appbai.  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  plaintiff  alleged  in  his  complaint,  that  in  184:5  the 
Mexican  nation  granted  to  Juan  Nepomoceno  Padilla  a  tract 
of  land  in  the  Department  of  Upper  California,  in  what  is 
now  the  County  of  Sonoma,  called  in  the  grant  the  Randio 
Koblar  de  la  Miseria,  and  that  the  grant  belonged  to  the 
class  called  inchoate  or  imperfect  grants,  in  this,  that  judi- 
cial possession  was  not  given,  nor  was  the  grant  segregated 
from  the  national  domain  until  January  18th,  1858,  when 
the  same  was  segregated  from  the  public  domain  of  the 
United  States,  and  the  extent  thereof  for  the  first  time  ascer- 
tained,-by  a  survey  thereof  by  the  United  States,  after  a  con- 
firmation of  the  grant  made  in  1866.  That,  on  the  Ist  day  of 
April,  1850,  the  defendants,  claiming  to  own  the  said  rancho, 
sold  the  same  to  Daniel  Wright  and  others,  whose  names  are 
given,  and  executed  a  deed,  in  which  they  covenanted  that  the 
rancho  contained  four  square  leagues  of  land.  That  Wright 
and  the  other  grantees  had  sold  and  conveyed  the  land  to 
the  plaintiffs,  who,  by  virtue  of  the  conveyances,  had  suc- 
ceeded to  the  covenant,  and  were  entitled  to  enforce  the 
same.  That,  when  the  rancho  was  segregated  from  the  pub- 
lic domain  by  the  United  States,  it  was  for  the  first  time 
ascertained,  and  the  fact  was  and  is,  that  it  did  not  contain 
four  square  leagues,  but  only  sixteen  thousand  eight  hundred 
and  eighty-seven  and  f  orty*five  one  hundredths  acres,  thereby 
falling  short  of  the  amount  covenanted  eight  hundred  and 
sixty-four  and  fifty-seven  one  hundredths  acres,  and  that  the 
value  of  the  land  was  fifteen  dollars  per  acre.  Judgment  was 
asked  for  the  breach.  The  suit  was  commenced  September 
16th,  1871.    The  Court  below  sustained  the  demurrer  to  the 
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complaint^  and  the  plaintifFs  declining  to  amend,  final  judg- 
ment was  rendered  for  the  defendants.  The  plaintiSs  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

John  W.  DwineUe  and  James  M.  Seawell,  for  Appellants. 

The  grant  was  an  inchoate  and  imperfect  ^ant.  The  lands 
'were  not  segregated  from  the  public  domain.  It  could  not 
be  determined,  until  they  were  so  segregated,  what  the  quan- 
ti^  of  land  was.  Statutes  of  limitations  do  not  begin  to  run 
until  a  party  is  in  a  condition  to  sue.  But  until  a  final  sur- 
▼ey  had  been  made,  the  plaintiffs  were  in  no  condition  to 
sae,  because  it  was  the  final,  confirmed  survey  whidi  not 
only  established  but  created  the  fact  that  the  ooTenanted 
amount  of  land  fell  short  Until  the  final,  confirmed  survey, 
not  only  could  the  plaintiff  not  establish  the  fact  that  a  defi- 
eiency  existed,  but  no  deficiency  did  iH  fact  exist,  for  the 
deficiency  was  the  creature  of  the  survey.  The  plaintiffs 
must  therefore  have  failed  in  their  action  if  they  had 
brought  it  before  the  final,  confirmed  survey  was  made. 

Every  contract  must  be  interpreted  in  reference  to  the 
ccmdition  of  the  subject  matter.  The  subject  matter  here 
was  the  quantity  of  land.  This  was  to  be  determined  by 
the  final  location  under  a  confirmed  survey.  The  controlling 
event  was  therefore  a  finally  confirmed  survey.  Until  this 
final  survey  existed,  no  right  of  action  accrued,  and  the  stat- 
ute of  limitations  did  not  begin  to  run.  (Angel  on  Limita- 
tions, Sec  115  [Day's  edition,  1869] ;  Johns  y.  GUfiUan,  8 
liinn.  395.) 

Wm.  H.  Patterson,  for  Bespondents. 

The  covenant  for  quantity  is  strictly  analogous  to  a  cove* 
nant  of  seizin,  and  of  good  right  to  convey,  and  was  broken, 
if  at  all^  the  moment  it  was  delivered.  The  quantity  was 
contained  in  the  grant  made  by  the  Mexican  nation,  or  it 
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WHS  not.  If  that  quantity  was  lawfully  granted  under  the 
treaty  of  Guadalupe  Hidalgo^  the  United  States  was  bound 
to  oonfirm,  protect,  and  segregate  it  to  the  successors  in 
interest  (plaintiffs) ,  unless  they  failed  to  pie^ent  their  claim 
to  the  Land  Commission.  (11  East  641 ;  Kawle,  62,  82 ;  13 
Missouri,  627;  Piatt  on' Gov.  185,  305.)  The  covenant, 
after  it  was  broken,  did  not  run  with  the  land,  and  was  not 
transferred  by  a  deed  of  the  land.  (Eawle  on  Cov.  849 ', 
Mitchell  V.  Warner,  6  Conn.  697;  1  Pike.  822.) 

Cy  the  Courts  Cbookbtt,  J.: 

One  of  the  grounds  of  demurrer  to  the  complaint  was  that 
it  does  not  state  facts  sufficient  to  constitute  a  ca^sse  of  ac- 
tion, and  in  support  of  this  ground  it  is  urged  that  the  cove- 
nant sued  upon  was  a  personal  covenant,  and  does  not  run 
with  the  land.  This  point  is  well  taken.  A  covenant  of  seisin^ 
or  that  the  grantor  has  lawful  right  to  convey,  or  that  the 
land  is  free  from  incumbrances,  is  a  personal  covenant,  and 
when  broken  is  broken  as  soon  as  made.  The  right  of  action 
upon  it  is  a  mere  chose  in  action,  and  does  not  nm  with  the 
land.  {Lawrence  v.  Montgomery,  87  CaL  188. )  A  covenant 
that  the  tract  conveyed,  or  that  the  grant  under  which  it  is 
held  includes  a  specified  quantity,  stands  on  the  same  footr 
ing,  and  is  broken  as  soon  as  made.  It  either  did  or  did  not 
contain  the  stipulated  quantity,  and  the  fact  could  not  be 
changed  by  anything  which  subsequently  tnmspired.  The 
difficulty  <rf  ascertaining  the  fact  does  not  touch  the  question 
of  the  nature  of  the  covenant.  If  the  deficiency  could  not 
be  ascertained  except  by  a  final  official  survey  under  the 
decree  of  confirmation,  that  fact  might  possibly  prevent  the 
statute  of  limitations  from  running  until  the  survey  was  made, 
though  on  this  point  I  express  no  opinion.  But  the  nature  of 
the  covenant  remains  the  same  and  is  not  affected  by  the 
fact  that  there  was  no  proof  by  which  the  breach  of  it  could 
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be  established  until  the  final  snrvey  was  made.  The  breach 
existed  as  soon  as  the  covenant  was  made;  but  the  proof  to 
establish  it  may  not  have  been  attainable  until  the  final  sur- 
vey. The  same  difficulty  might  arise  under  a  covenant  of 
seiidn,  or  against  incumbrances,  which,  it  is  well  settled,  are 
personal  oovenants  not  running  with  the  land.  {Lawrence  v. 
Montgomery,  supra,  and  cases  there  cited.)  For  precisely 
the  same  reasons,  the  covenant  in  this  case  was  a  personal 
eovenant,  and  the  cause  of  action  for  a  breach  of  it  did  not 
pass  to  the  plaintiffs  under  the  deeds  to  them  from  the  origi- 
nal grantees. 
Judgment  affirmed. 

Waxxaos,  J.,  concurring  specially: 

I  ooncur  in  the  judgment 


CNo.  2,270.1 

BERNARDINO  SANCHEZ  v.  MICHAEL  NEART 

n  ALA. 

Sod  vbom  Suttkb  to  Sorm,  ftd— The  deed  of  th«  14tb  daj  of  0et»- 
ber,  184S,  from  John  A.  Batter  to  his  ton  J<^m  ▲.  Sutter,  Jr.,  and  ro- 
corded  in  Book  *'  C "  of  deeda.  In  the  office  of  the  County  Becorder  of 
the  County  of  Sacramento,  inclades  the  site  of  the  City  ol  Sacramento. 

HtaxoH  lOB  NoN8UXT.-«- If  the  defendant  in  ^ectment  moves  for  a  non- 
mlt,  and  Intends  to  rely  on  the  point,  that  a  deed  offered  In  ertdence 
\if  the  plaintiff,  and  which  was  admitted  without  objection,  does  no^ 
tnclnde  the  demanded  premises,  he  should  distinctly  so  state  in  his 
motion. 

nnsuuFTioir  that  a  Dbbd  contains  DucAxinD  Pbbmxsimj — In  sject- 
ment  to  recover  lot  number  five,  In  the  square  bounded  by  L  and  M  and 
Fourth  and  Fifth  streets.  In  the  City  of  Sacramento,  If  the  plaintiff 
offers  in  OTldence  a  deed,  conyeyluff  the  south  half  of  sixteen  blocks,  be- 
tween Fourth  and  Eighth  and  M  and  I  streets.  In  the  City  of  Sacramento, 
excepting  lots  six  and  eight,  between  Fourth  and  Fifth  streets  and  J  and 
K  streets,  and  lots  flve  and  eight,  between  Fourth  and  Fifth  and  K  and 
L  streets,  and  lot  eight,  between  Fourth  and  Fifth  and  L  and  IC  streets, 
and  lots  seren  and  eight,  between  Fourth  and  Fifth  and  I  and  J  streets 
—  the  lots  conveyed  being  fifty-eight  In  number  —  there  is  enough  on 
the  face  of  the  deed  to  raise  tne  presumption  that  it  includes  the  lot 
sued  for,  without  other  evidence. 
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Appeai.  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

This   was   an   action  of  ejectment     The   Court  below 
granted  a  nonsuit,  and  -the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 

A.  P.  Gailin,  for  Appellant. 

The  grounds  of  the  motion  for  nonsuit  were,  that  (he 
plaintiff  had  failed  to  show  that  the  demanded  premises 
were  included  in  any  of  his  deeds,  or  in  the  grant,  or  patent. 
The  objection  is,  in  substance,  that  neither  the  grant,  the 
patent^  nor  the  deed  of  1848  embraced  the  Cily  of  Sacra- 
mento. The  objection  is  too  general  to  liaise  a  point  against 
any  particular  defect  in  the  descriptive  portion  of  any  par- 
ticular on©  of  the  mesne  conveyances.  "The  party  must 
lay  his  finger  upon  the  ^oint  of  his  objection.'^  (Kiler  v. 
KimbaU,  10  Cal.  267 ;  McGaarity  v.  Byingion,  12  Cal.  429.) 

"  A  party  moving  for  a  nonsuit  should  state  in  his  motion 
precisely  the  grounds  upon  which  Jie  relies,  so  that  the  atten- 
tion of  the  Court  and  the  opposite  counsel  may  be  particu- 
larly directed  to  the  supposed  defects  in  the  plaintiff's  caaa" 
{People  V.  Bannva/rd,  27  Cal.  470.) 

But,  assuming  that  the  objection  is  specific  enou^,  we 
hold  that  the  deed  is  not  affected  by  it,  for  the  reason  that 
other  parts  of  the  description  upon  the  face  of  the  deed 
show,  not  only  that  lot  number  five  is  in  the  south  half  of 
the  block,  but  also  that  the  block  bounded  by  Fourth  and 
Fifth  and  L  and  M  streets  is  within  the  exterior  bounds  of 
the  description,  namely:  within  Fourth  and  Eighth  and  M 
and  I  streets. 

Henry  Starr,  for  Itespondenta. 

The  appellant  goes  upon  the  presumption,  without  evi- 
dence, that  there  are  eight  lots  in  a  block,  and  the  deed 
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purports  to  oony^  the  south  half  of  each  block;  yet  in  the 
blocks  between  Fourth  and  Eighth  streets  and  I  and  M 
Btreeta,  it  purports  to  except  seven  lots,  and  to  sell  fifty-eight. 
If  there  are  but  eight  lots  in  a  block  this  could  not  be,  for 
there  would  be  but  fifty-seven  left  after  excepting  seven  lots. 
Therefore,  if  fifty-eight  were  sold,  there  must  be  more  than 
eight  lots  in  a  block,  there  being  only  the  south  half  of  the 
blocks  sold.  There  is  no  extrinsic  evidence  in  the  case  to 
show  that  lot  five  sued  for  lies  in  the  south  half  of  the  block 
between  L  and  M  and  Fourth  and  Fifth  streets,  which  block 
lies  in  above  described  property,  but  whether  in  the  south 
half  or  north  half,  or  the  east  or  west  half,  or  whether  there 
are  eight  or  ten,  or  twelve  or  twenty  lots  in  a  block,  does  not 
appear,  or  whether  the  lot  is  in  the  deed  or  not  • 

By  the  Oourt,  Obookett,  J»: 

The  Court  below  erred  in  granting  a  nonsuit  in  this  case. 
The  action  is  to  recover  a  lot  in  Sacramento  Oity,  and  the 
plaintiff  deraigns  his  title  through  mesne  conveyances  from 
John  A.  Sutter,  to  whom  the  premises  were  granted  by  the 
Mexican  Government^  and  to  whom  they  have  been  con* 
firmed  and  patented  by  the  Government  of  the  United  States. 
That  the  deed  of  the  14th  October,  1848,  from  Sutter  to  his 
0on,  includes  the  site  of  the  Oity  of  Sacramento,  was  decided 
by  this  Court  in  Mayo  v.  Mazeaux,  38  Cal.  442,  and  we  see 
no  reason  to  question  the  correctness  of  that  decision.  If 
the  defendants  intended  to  rely,  in  their  motion  for  a  nonsuit, 
<m  the  ground  that  the  deed  from  Sutter,  Jr.,  to  Brannan  does 
not  include  the  locus  in  quo,  they  should  have  distinctly  so 
stated  at  the  time.  The  grounds  of  the  motion,  as  shown  by 
die  transcript^  were:  First,  that  the  plaintiff  had  failed  to 
fihow  the  title  to  the  demanded  premises  to  be  in  himself; 
second,  that  he  had  failed  to  show  that  said  premises  are 
included  in  any  of  the  deeds  offered  in  evidence,  or  in  the 
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grant  or  patent  to  Sutter.  The  deed  from  Sutter,  Jr.,  to 
Brannan,  was  admitted  in  evidence  without  having  been 
objected  to  on  the  ground  that  it  did  not  include  the  prem- 
ises in  controversy;  and  there  is  nothing  in  the  record  to 
show  that  the  attention  of  the  Court  or  counsel  was  called 
to  the  point  now  relied  upon^  to  wit :  that  this  particular  deed 
does  not  include  this  particular  lot.  On  the  contrary,  it  is 
quite  apparent,  I  think,  that  the  point  really  made  and  de- 
cided was  that  the  grant  to  Sutter,  and  his  deed  of  the  14th 
October,  1848,  to  his  son,  did  not  include  the  site  of  Sacra- 
mento City,  and,  therefore,  did  not  include  the  demanded 
premises.  But,  there  is  enough  on  the  face  of  the  deed  itself 
to  raise  a  presumption  that  it  includes  these  premises  which 
.  a&re  described  in  the  complaint  as  lot  number  five,  in  the 
square  bounded  by  L  and  M  and  Fourth  and  Eifth  streets,  in 
the  City  of  Sacramento.  The  deed  from  Sutter,  Jr.,  to 
Brannan,  conveys  the  south  half  of  each  of  sixteen  blocks 
between  Fourth  and  Eighth  and  M  and  I  streets,  in  the  City 
of  Sacramento,  excepting  lots  six  and  eight,  between  Fourth 
and  Fifth  streets  and  J  and  £  streets,  and  lots  five-and  eighty 
between  Fourth  and  Fifth  and  K  and  L  streets,  and  lot  eight, 
between  Fourth  and  Fifth  and  L  and  M  streetis,  and  lots  seven 
and  eight,  between  Fourth  and  Fifth  and  I  and  J  streets — 
the  lots  conveyed  being  fifty-eight  in  number.  From  these 
recitals,  the  presumption  is  that  the  south  half  of  each  of 
lihe  blocks  contained  lots  numbered  five,  'six,  seven,  and 
eight,  inasmuch  as  lots  thus  numbered  are  excepted  from 
the  conveyance,  which  purports  to  include  only  the  south 
half  of  the  blocks.  The  deed  certainly  furnishes  some  evi- 
dence that  the  lot  in  contest  is  situate  in  the  south  half  of 
the  block  bounded  by  Fourth  and  Fifth  and  L  and  M  streets, 
and  is,  therefore,  included  in  the  conveyance. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 
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[No.  2,082.] 

THE  WESTERN  PACIFIC  RAILROAD  COMPANY  «. 
LLOYD  TEVIS  abb  GEORGE  H.  KERR 

Bmbt  or  Wat  ov  Chitbaz*  Pacific  Railboad. —  Pbk-bmptionsiui. —  T^€ 
light  of  way  granted  to  the  Central  Pacific  Railroad  Company  of  Cali- 
fornia, orer  the  pnblie  lands  of  the  United  States,  for  Its  road,  became 
perfect  upon  the  flltng  of  the  plat  of  the  location  of  the  railroad  In  the 
proper  land  office,  as  against  preSmptloners  who  had  not  perfected  their 
pre&nptlon  right  by  payment  of  the  price  of  the  land. 

FOWB  OF  CoNaBBSs  om  PBB-BMPTI0NBB8. —  Congress  has  the  power  to 
grant  a  rU^t  of  way  for  a  railroad  oyer  pnblie  lands  which  are  occupied 
by  persons  who  hsTC  the  right  to  preempt,  but  have  not  yet  perfected 
that  right  by  proving  op  and  making  payment  for  the  land. 

▲  PBs-BMpnoim  WOT  ▲  Claiicamt  of  Pubuc  Laicd. —  A  claimant  of 
pnblie  land,  within  the  meaning  of  the  third  section  of  the  Act  of  Con- 
gress granting  a  right  of  way  over  the  public  lands  to  the  Union  and 
Central  Pacfflc  Railroad  Companies,  is  one  who  has  an  Interest  In  the 
land  lecognlaed  by  th«  laws  of  the  Unlt»d  States.  One  who  Is  a  pra- 
•aaptkuisr,  but  has  not  paid  for  the  land.  Is  not  such  claimant 

Appsal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  County. 

On  the  Ist  day  of  July,  1862,  Congress  passed  an  Act 
granting  to  flie  Union  Pacific  Eailroad  Company  and  the 
Central  Pacific  Eailroad  Company  of  CaUfomia  the  right  of 
way  over  the  public  lands  of  the  United  States  for  their 
respective  roads.  On  the  Ist  day  of  October,  1864,  the  said 
Central  Pacific  C<»npany  assigned  this  right,  from  Sacra- 
mento to  San  Francisco,  to  the  Western  Pacific  Railroad 
Company.  On  the  3d  day  of  March,  1865,  Congress  ratified 
this  assignment.  The  respondent  Kerr  was  living  on  the 
northwest  quarter  of  section  six,  township  number  six  north, 
of  range  number  six  east,  Mount  Diablo  base  and  meridian. 
When  the  Western  Pacific  Company  was  about  to  build  its 
road  over  this  land,  it  ocunmenced  an  action  to  condemn  a 
portion  of  it  for  its  track,  and  Commissioners  were  appointed, 
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who  assessed  the  value  of  the  land  to  be  taken,  and  the  money 
was  paid  into  Court.  Afterward,  the  Western  Pacific  Rail- 
road Company  and  George  H.  Kerr  each  filed  a  petition  for 
leave  to  withdraw  the  money.  The  Court  below  ordered  the 
money  (four  hundred  and  ninety-nine  dollars  and  eighty-five 
cents)  to  be  paid  to  Kerr,  and  the  Western  Pacific  Railroad 
Company  appealed  from  the  order. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Robert  Robinson  and  Lewis  Ramage,  for  Appellant 

ITothing  passes  the  title  to  public  land,  but  a  patent  or 
grant  by  Act  of  Congress.  {Wilcoxson  v.  Jackson,  13  Peters, 
498.)  An  imperfect  title  cannot  be  set  up  against  a  grant 
from  the  Government  {United  States  v.  King,  3  Howard, 
773.)  Title  from  the  United  States  is  superior  to  an  entry 
with  the  Register  and  Receiver.  {Hooper  v.  Scheinmer,  23 
How.  U.  S.  225 ;  Griffith  v.  Durfitt,  17  Missouri,  31 ;  Dicker^ 
son  V.  Brown,  9  S.  &  M.  130 ;  Wiggins  v.  Lusk,  12  Hlinois, 
132 ;  Landers  v.  Brant,  10  How.  TJ.  S.  348.)  The  grant  of 
the  right  of  way  over  Government  land  is,  without  reserving 
any  benefit,  right,  or  privilege  to  settlers  or  preemptors ;  but 
the  grant  of  the  alternate  odd  sections,  reserves  or  excepts 
from  the  operation  of  lands  granted,  valid  preemption  claims, 
etc.  (Third  and  fourth  sections  of  the  Act  ad  amended  July 
2d,  1864.)  We  refer  to  these  sections  to  show  that  the  right 
of  way  was  granted  over  all  Grovemment  lands,  whether  the 
same  had  been  settled,  upon,  or  preempted,  or  not ;  but  the 
rights  of  preemption  claimants  are  reserved  from  operation 
of  the  grant  of  the  alternate  odd  sections  of  the  land. 

Hen/ry  Starr,  for  Respondent 

The  third  and  fourth  sections  of  the  Act  of  Congress, 
passed  July  1st,  1862,  provide  for  and  exempt  lands  to  which 
a  preemption  claim  or  homestead  claim  may  have  attached. 

If  the  title  to  the  land  did  not  pass  to  Kerr  by  virtue  of 
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the  pajment  of  the  purchase  money  and  the  proving  up  of 
his  preemption  claim,  which  I  claim  it  did,  I  think  he  had 
an  equitable  inchoate  vested  right  which  Congress  could  not 
divest  him  of  by  the  grant  to  the  railroad.  In  The  United 
Stoics  V.  Fitzgerald,  15  Pet.  407,  it  was  decided  that  no 
reservation  or  appropriation  of  public  land  can  be  made 
after  the  citizen  has  acquired  the  right  of  preemption.  The 
doctrine  is  thus  broadly  laid  down  in  the  opinion  of  the  Court 
in  that  case.  If  Congress  may  override  and  disregard  the 
rights  acquired  by  actual  settlers,  and  the  expenditure  of 
labor  and  money  in  erecting  improvements  upon  the  land, 
and  subduing  it  by  cultivation,  it  must  possess  an  equal  right 
to  rafose  its  patent  to  the  preemptioner  after  the  payment  of 
ike  purchase  money. 

In  Lytle  v.  T?ie  Stale  of  Arkansas,  9  How.  383,  the  Court 
say:  "  The  daim  of  preemption  is  -not  that  shadowy  right 
which  by  some  it  is  considered  to  be.  Until  sanctioned  by 
law  it  has  no  existence  as  a  substantive  right;  but  when 
covered  by  the  law  it  becomes  a  legal  right,  subject  to  be 
defeated  only  by  a  failure  to  perform  the  conditions  annexed 
to  it" 

In  Delasma  v.  The  United  States,  9  Pet  183,  Mr.  Chief 
Justice  Masbhaix  says,  that  ^'  no  principle  is  better  settled 
in  this  country  than  that  an  inchoate  title  to  lands  is  prop- 
erty.'^ And  again  he  says:  ''The  inquiry  then  is,  whether 
this  concession  was  legally  made  by  the  proper  authorities, 
and  might  have  been  perfected  into  a  complete  title  "  —  was 
property. 

In  The  Northern  Railway  Co.  ▼.  Oould,  21  Cal.  260,  Mr. 
Justice  NoRTOif  says:  '*  It  was  doubtless  the  purpose  of  the 
Act  of  Congress  merely  to  give  a  right  to  enter  upon  the 
pnblic  lands,  assuming  them  to  be  vacant,  and  its  effect  is  to 
relinquish  to  the  plaintiffs  any  claim  for  compensation  that 
might  belong  to  the  United  States  as  proprietor  under  any 
proceeding  under  the  State  law  to  appropriate  the  land  for 
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public  Ufie.  But  does  this  confer  upon  the  plaintiff  the  right 
to  enter  upon  premises  in  the  actual  occupancy  of  a  settler 
without  compensating  him  for  the  damage  done  to  his  pos- 
session ? 

"  The  United  States,  upon  ejecting  such  an  occupant^ 
might  not  be  under  any  obligation  to  pay  for  his  improve- 
ments, but  they  may  give  to  him  a  preemption  privilege; 
and  this  is  in  consonance  with  the  policgr  heretofore  pursued 
by  the  General  Government  toward  settlers  upon  the  public 
lands.  There  is  scarce  a  doubt  but  this  defendant  will  ulti- 
mately become  the  owner  of  one  hundred  and  sixty  acres  of 
the  land  he  occupies,  with  all  the  improvements,  upon  pay- 
ing the  Government  price  of  the  unimproved  land.'' 

By  the  Court,  Bhodbs,  0.  J. : 

The  respondent,  Kerr,  settled  on  the  land  in  oontroversy 
in  1854,  with  the  intention  of  preempting  it,  and  has  ever 
since  lived  upon  and  improved  it  In  1866  he  filed  his 
declaratory  statement,  but  that  was  of  no  avail  to  him,  as  the 
township  in  which  the  land  is  situated  was  then  unsurveyed. 
The  township  was  afterward  surveyed,  and  the  township  plat 
was  filed  in  the  Land  Office  at  Sacramento,  on  the  20th  of 
February,  1868.  Kerr  filed  a  declaratory  statement  in  that 
land  Office  on  the  13th  of  May,  1868,  and  in  due  time  proved 
up  his  preemption  claim,  paid  the  purchase  money,  and  re- 
ceived his  certificate  of  purchase.  The  plat  and  location  of 
the  railroad  was  filed  in  the  Land  Office  on  the  30th  of  Jan- 
uary, 1865.  The  question  is  whether  the  respondent,  Kerr, 
or  the^  petitioner,  the  railroad  company,  is  entitled  to  the 
money  which,  in  the  proceedings  to  acquire  the  right  of 
way  for  the  railroad,  was  paid  into  Court  on  account  of  the 
right  of  way  over  this  land. 

The  right  of  way  over  the  public  lands  of  the  United 
States,  became  perfect  upon  the  filing  of  the  plat  of  the  loca- 
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tion  of  the  railroad  in  the  proper  Land  Office.  This  right 
did  not  extend  to  a  parcel  of  land  in  or  to  which  a  private 
person  had  acquired  a  title  or  interest,  which  he  could  main- 
tain as  against  the  United  States.  At  the  time  the  plat  of 
the  location  of  the  road  was  filed,  Kerr  had  not  filed  his 
declaratory  statement  It  was  held  by  this  Court,  in  Htdton 
Y.  Frisbie,  87  CaL  475,  that  Congress  has  the  power,  at  any 
time  after  a  settler  has  settled  upon  and  taken  steps  to  acquire 
a  preemption  right  to  a  tract  of  public  land,  but  has  not 
perfected  his  right  by  the  payment  of  the  price  of  the  lands, 
to  withdraw  the  lands  from  the  operation  of  the  preemption 
laws,  and  confer  a  right  of  entry  upon  apother.  The  same 
doctrine  was  laid  down  by  the  Supreme  Court  of  the  United 
States  in  Whitney  v.  Fritibie,  9  Wall.  187.  It  follows  that 
Congress  has  the  power,  under  similar  circumstances,  to 
grant  to  another  the  right  of  way  over  the  lands,  or  any  other 
right  which  is  of  less  magnitude  than  the  entire  title,  or  tho 
right  to  acquire  the  title  by  purchase. 

But  it  is  contended  by  £err,  that  under  the  provisions  of 
the  third  and  fourth  sections  of  the  Act  of  Congress  of  July 
2d,  1864  (13  XT.  S.  Stats.  366),  he  is  entitled  to  damages  for 
the  right  of  way  for  the  railroad.  ThQ  fourth  section  throws 
no  light  on  the  question.  The  lands  therein  mentioned  are 
the  alternate  sections,  which,  with  certain  exceptions  and 
reservations,  were  granted  to  the  respective  railroad  com- 
panies. The  third  section  provides  that  "  in  case  the  owner 
or  claimant  of  such  lands  or  premises  and  such  company 
cannot  agree  as  to  the  damages  [for  the  right  of  way  over 
sneh  lands],  the  amount  shall  be  determined  by  the  appraisal 
of  three  diainterested  Commissioners,"  etc.  This  section 
applies,  in  terms,  to  lands  within  the  Territories;  but  con- 
ceding that  the  provision  is  applicable  to  lands  within  the 
States,  so  far  as  the  matter  of  compensation  is  concerned, 
the  question  arises  whether  the  respondent  comes  within  the 
provision.     He  was  not  the  owner  of  the  land  at  the  time 
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when  the  grant  of  the  right  of  way  took  effect,  nor  wiib  he 
the  claimant,  within  the  meaoing  of  the  Act  A  claimant 
is  one  having  some  interest  in  the  land,  which  is  recognized  by 
the  laws  of  the  United  States.  One  who  has  entered  upon 
and  improved  a  parcel  of  public  land,  without  having  taken 
a  step  toward  the  acquisition  of  the  title,  cannot  be  regarded 
as  the  claimant  of  the  land.  His  position  in  this  respect  is . 
not  strengthened  by  the  fact  that,  after  the  filing  of  the  plat 
of  the  location  of  the  railroad,  he  became  the  purchaser  of 
the  land,  because  if  he  was  not  at  that  time  the  claimant  of 
the  land,  the  grant  of  the  right  of  way  over  that  land  then 
took  effect,  and  his  j>urchase  was  subject  to  the  rij^t  of  way 
for  the  railroad* 
Judgment  reversed,  and  cause  remanded. 

Hr.  Justice  Spragub  did  not  express  an  opuuoiu 
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R  B.  ARMSTRONG,  J.  P.  SHELDON,  ahd  W.  H. 
DAVIS  (trading  jlnj>  doing  bxtsiness  as  A&hstbono, 
Sheldon  &  Oo.)  v.  CHARLES  W.  DAVIS. 

SUBPrniBi  AS  Gbound  lOB  Nbw  Tbial. —  Wliert,  In  an  action  tor  goods 
gold  and  delivered^  tha  defendant  in  hla  answer  set  up  a  promlMoty  note 
as  a  counterclaim,  which  pusported  on  Its  face  to  have  been  made  for 
▼alne  received,  and  the  plaintiffs,  in  an  answer  to  defendant's  croaa- 
complalnt,  aUaged  that  the  note  was  givan  without  oonsideration :  hekl, 
that  testimony  on  the  trial  by  the  defendant,  in  support  of  the  aTtrmenta 
of  his  answer  as  to  the  making  of  the  note  and  the  consideration  there- 
for, did  not'eonstitnte  sneh  a  surprise  to  the  plaintiffs  aa  to  entitia  them 
to  a  new  trial. 

Nbwly  Discotsbbd  BrxoaNCB. —  Bnflleiant  to  support  a  motlOD  for  oaw 
trial  considered. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 
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This  was  an  action  brought  for  goods  sold  and  d^yered, 
junomiting  to  three  thousand  and  forty-two  dollars.  The 
defendant  interposed  seyeral  defenses  in  his  answer  to  the 
complaint  by  way  of  counterclaim,  one  of  which  was  the 
following: 

^And  the  defendant^  further  answering  the  plaintiff's 
eomplainty  and  for  a  further  and  other  counterclaim  against 
said  plaintiffs^  avers  and  shows  to  this  Court  that  the  above 
named  plaintifh,  on  the  23d  day  of  December,  1867,  by 
their  promissory  note  in  writings  for  value  received,  prom- 
ised to  pay  to  this  defendant  or  order  the  sum  of  two  thou- 
sand dollars  in  gold  coin  of  the  United  States,  Axty  days 
from  the  date  thereof,  with  interest  thereon  at  one  and  one 
quarter  per  cent,  per  month;  and  that  plaintiffs  have,  not 
paid  the  same  nor  any  part  thereof,  but  are  justly  indebted 
to  the  defendant  therefor  in  the  said  sum  of  two  thousand 
dollars  and  interest  at  said  rate  from  December  23d,  1867. 
And  defendant  says  that  the  following  is  a  copy  of  the  said 
promissory  note  made,  executed,  and  delivered  to  defendant 
by  plaintiffs  (duly  stamped)  at  said  city  and  county,  at  the 
date  thereof,  viz: 

'^  $2,000  00. 

"San  Fbahoisoo,  December  23d,  1867. 
"  Sixty  days  after  date,  without  grace,  we  promise  to  pay 
to  Chas.  W.  Davis  or  order  the  sum  of  two  thousand  dollars, 
payable  only  in  gold  coin  of  the  Government  of  the  United 
States,  for  value  received,  with  interest  thereon  at  the  rate 
of  1^  per  oent  per  month  from  date  until  paid. 

"  Abmstbovo,  SsmMxx  &  Co. 
''Na .    Dna 


"And  defendant  says  that  he  is  now  the  owner  and  holder 
of  said  note,  and  that  the  same  is  paist  dne  and  no  part 
thereof  has  been  paid.** 
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The  plaintiffs  filed  an  answer  to  the  defendant's  cross- 
complainty  in  which  they  reply  to  the  matter  in  regard  to 
the  promissory  note,  as  follows: 

**  And  for  answer  to  the  second  oonnt  or  canse  of  action 
set  forth  in  said  answer  or  cross-complaint^  plaintiffs  admit 
the  execution  by  them  of  the  promissory  note  therein  set 
forthy  but  deny  that  they  executed  the  same  for  value 
received^  and  deny  that  the  same  was  executed  by  them  for  a 
valuable  or  for  any  consideration ;  and  allege  the  fact  to  be, 
that  said  note  was  executed  and  delivered  by  them  to  said 
defendant  without  any  consideration  whatsoever  paid  or 
given  by  said  defendant  therefor  to  them,  or  to  any  person 
for  their  use;  and  plaintiffs  deny  that  they  are  now,  or  were 
at  the  time  this  action  was  commenced,  or  at  the  time  said 
answer  and  cross-complaint  was  filed,  indebted  to  said  d^ 
f  endant  in  the  sum  of  two  thousand  dollars,  or  any  other 
sum  of  money  whatsoever,  upon  said  promissory  note  or  in 
any  amount  of  interest  thereon;  and  plaintiffs  allege  the  fact 
to  be,  that,  at  the  request  of  said  defendant  and  for  his 
accommodation,  and  for  no  other  purpose  whatsoever,  and 
without  any  consideration  whatsoever  by  them   received 
therefor,  and  for  the  purpose  of  enabling  said  defendant  to 
borrow  the  sum  of  two  thousand  dollars,  by  discoimting  said 
note,  they  did,  on  the  day  of  the  date  of  said  note,  execute 
and  deliver  the  same  to  said  defendant,  to  be  by  him  dis- 
counted for  his  accommodation,  and  that  at  the  time  of  said 
execution  and  delivery  said  defendant  promised  to  protect 
and  pay  the  said  note  at  its  maturity;  and  that,  at  the  same 
time  with  the  execution  of  said  note,  and  as  a  part  of  the 
same  transaction,  said  defendant  executed  and  delivered  to 
these  plaintiffs  his  promissory  note  of  the  same  tenor  and 
effect  as  that  set  forth  in  said  answer,  whereby  he  promised 
to  pay  to  plaintiffs  two  thousand  dollars  in  United  States 
gold  coin,  sixty  days  after  date  thereof,  with  interest  thereon 


April;  1871.]  Ajucstbong  v.  Davis.  497 


statement  of  Facts. 


firom  date  thereof  until  paid,  at  the  rate  of  one  and  one 
quarter  per  cent  per  month,  in  like  gold  coin ;  that  said  note 
is  long  past  due  and  payable,  and  that  defendant  has  not 
paid  the  same  or  any  part  th^ireof.  and  that  the  whole  of  the 
principal  som  and  interest  specified  in  said  promissory  note 
to  fe  paid  by  defendant  is  now  due,  unpaid,  and  payable  to 
plaintiffs  from  defendant'' 

The  case  was  tried  by  the  Court  with  a  jury.  At  the  trial 
the  defendant  testified  that  the  promissory  note  set  out  in 
the  answer  was  executed  and  delivered  on  the  day  of  its 
date,  early  in  the  morning,  at  the  residence  of  the  defend- 
ant, in  consideration  of  two  thousand  dollars  in  gold  coin, 
on  that  day  loaned  by  him  to  the  plaintiffs. 

The  plaintiff,  Sheldon,  testified  that  the  defendant  did  not 
^76  him  any  money  at  that  time  or  place:  that  he  (Sheldon) 
was  at  that  time  at  his  own  residence,  two  miles  away ;  that 
he  was  not  at  the  defendant's  house  on  that  day<:  that  the 
note  in  question  was  given  as  an  accommodation  note,  and 
was  executed  in  the  afternoon  of  that  day  at  the  plaintiffs' 
place  of  business.  The  defendant  subsequently  testified  that 
be  was  not  at  the  plaintiffs'  place  of  business  on  that  day, 
bnt  remained  in  the  vicinity  of  his  own  house  throughout 
the  entire  day.  Other  evidence  was  introduced.  The  ver- 
dict and  judgment  were  for  the  defendant  The  plaintiffs 
moved  for  a  new  trial,  on  the  ground  of  surprise  and  newly 
discovered  evidence,  and  in  support  of  the  motion  the  plain- 
tiff Sheldon  filed  an  affidavit  stating  that  he  was  surprised 
hy  the  testimony  of  the  defendant,  and  that  he  had  no  inti- 
mation, from  the  pleadings  or  otherwise,  that  such  t4»timony 
would  be  given.  He  also  filed  affidavits  by  Charles  RandaU 
and  William  H.  Davis,  that  they  saw  and  titlked  with  the 
defendant  about  the  middle  of  the  23d  of  December,  1867, 
at  the  (dSce  of  Ibe  plaintiffs.  The  motion  was  denied,  and 
the  plaintifis  appealed. 

Vot* 
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Jarboe  do  Harrison,  for  AppellantSy  argued  that  the  testi- 
mony of  the  defendant  operated  a8  a  surprise  upon  the  plain- 
tiffs ;  that  it  was  a  surprise  against  which  ordinary  prudence 
could  not  have  guarded^  and  for  which  a  new  trial  should 
have  been  granted;  citing  Daniel  v.  Rose,  1  Nott.  McCord, 
84;  Dow  V.  Watson,  28  Miss.  883;  McFarland  v.  Cldhk,  9 
Dana,  184;  Seely  v.  Chittenden,  4  How.  Pr.  265 ;  Sargent  v. 
Dennison,  5  Cowen,  106 ;  ParshaU  v.  Klinch,  43  Barb.  203 ; 
Adams  v.  Bush,  2  Abb.  (N.  S.)  104 ;  Millar  v.  Field,  3  A.  K. 
Marsh.  110 ;  Fabrilius  v.  Coolc,  3  Burr,  1771 ;  Lister  v.  Maatir 
del,  1  Bos.  &  P.  429 ;  Wehrkamp  v.  Willet,  1  Daly,  4.  As  to 
the  newly  discovered  evidence,  they  cited  Aiken  v.  Bemis,  3 
Wood  &  M.  858;  Parsliall  v.  Klinck,  and  Adams  v.  Bush, 
supra;  Waller  v.  Graves,  20  Conn.  303 ;  Simons  v.  Hay,  1  E. 
D.' Smith,  107;  Oakley  v.  Sears,  1  Abb.  (K.  S.)  868. 

Henry  J.  Howe,  for  Respondent,  cited  Schellhouse  v.  Ball, 
29  Cal.  609 ;  3  G.  &  W.  on  N.  T.  895 ;  Live  Yankee  v.  Orf?,9on 
Co.,  7  Cfll.  40;  TayZor  v.  Califomia  Stage  Co.,  6  Cal.  228 ; 
Turner  v.  Morrison,  11  CaL  21 ;  Klockenbaum  v.  Pierson,  22 
Cal.  160 ;  G.  &  W.  on  N.  T.  voL  8,  p.  1,023 ;  5mit*  v.  Rtch- 
mond,  16  CaL  502 ;  Nooney  v.  Mahoney,  30  Cal.  226 ;  Peter* 
V.  Foss,  16  Cal.  867 ;  Drake  v.  Palmar,  2  Cal.  181 ;  Wateon  v. 
McClay,  4  Cal.  288;  Hastings  v.  Steamer  Uncle  Sam,  10 
Cal.  '841 ;  Burnett  v.  Whitesides,  16  Cal.  85 ;  ^ixinn  v.  ^erir- 
yon,  22  CaL  82;  Patterson  v.  JJZy,  19  Cal.  85;  Brooks  v. 
Douglas,  82  CaL  211,  as  to  surprise;  and  as  to  newly  dis- 
covered evidence,  he  cited  Bartlett  v.  Hogden,  8  Cal.  55; 
Brooks  v.  Lyon,  id.  118;  Barret  v.  Ot&^on,  id.  896;  lAve 
Yankee  Co.  v.  Oregon  Co.,  7  Cal.  42 ;  Berry  v.  Metzler,  id. 
418 ;  Taytor  v.  Califomia  Stage  Company,  6  CaL  228 ;  Qivoen 
V.  Dopmwn,  6  CaL  842;  foArer  v.  Joseph,  16  Cal.  178; 
Klockenbaum  v.  Pierson,  22  CaL  160;  Spencer  ▼.  Doane, 
28  CaL  418;  ilMncA  v.  Polwwr,  24  CaL  618;  O'JBrfen  v. 
J3ra<2y,  28  CaL  248;  WeddU  v.  Stark,  10  CaL  801;  P^db  v. 
HiZer^  8  Barb.  656. 


^ 
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By  the  Court,  Cbockztt,  J. : 

The  plaintijis  moved  for  a  new  trial  on  the  ground  of  sur- 
prise and  newly  discovered  evidence,  and,  the  motion  having 
been  denied,  they  have  brought  this  appeal.  The  alleged 
rarprise  is  founded  on  the  fact  that  at  the  trial  the  defendant 
testified  that  a  promissory  note  of  the  plaintiffs  for  two  thou- 
sand dollars,  held  by  him,  was  executed  and  delivered  on  the 
day  of  its  date,  at  the  residence  of  the  defendant,  in  consid- 
eration of  that  sum  in  gold  coin,  on  that  day  loaned  by  him 
to  the  plaintiffs;  whereas  the  plaintiffs  all^e  that  no  simi 
whatever  was  loaned  to  them  by  the  defendant;  that  the 
note  was  an  accommodation  note  made  by  them,  without 
having  received  any  valuable  consideration  therefor,  and  for 
the  sole  accommodation  of  the  defendant,  to  enable  him  to 
raise  money  thereon  for  his  own  use,  and  on  his  promise  to 
pay  the  note  at  maturity,  in  case  he  should  procure  the  same 
to  be  discounted.  The  note  on  its  face  purports  to  have 
been  made  for  value  received;  and  the  defendant,  in  his 
answer,  sets  out  a  copy  of  the  note  and  relies  upon  it  as  a 
valid  counterclaim.  With  this  answer  before  them,  it  is 
difficult  to  understand  how  the  plaintiffs  could  have  been 
surprised  when  the  defendant  testified  that  the  note  was 
given  for  a  valuable  consideration,  and  was  not  made  for  his 
accommodation.  After  setting  up  in  his  answer  as  a 
counterclaim,  and  after  the  plaintiffs  had  distinctly  taken 
issue  upon  the  averment  that  the  note  was  made  for  a  valu- 
able consideration,  they  could  not  well  have  been  surprised 
that  the  defendant  attempted  to  make  good  by  proof  a  fact 
distinctly  put  in  issue  in  the  pleadings.  The  note  itself  was 
prima  facie  evidence  that  it  was  made  for  a  valuable  consid- 
eration, and  the  onus  was  on  the  plaintiffs  to  rebut  this  pre- 
sumption. Under  all  the  facts,  the  plaintiffs  have  shown  no 
such  surprise  as  entitled  them  to  a  new  trial  on  that  ground. 

In  respect  to  the  newly  discovered  evidence,  if  it  be  con- 
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ceded  that  the  plaintiffs  were  guilty  of  no  laches  in  failing 
to  produce  it  at  the  trial^  and  that  it  is  material  and  perti- 
nent, it  is,  neyertheless,  liable  to  the  objection  that  it  is  only 
cumulative.  But  if  it  were  not,  we  do  not  think  it  is  so  con* 
clusiye  in  its  character  as  to  raise  a  reasonable  presumption 
that  the  result  <tf  a  second  trial  would  be  different  from  the 
first 

Order  denying  new  trial  affirmed. 


•  [No.  2.096.] 

HIMMELMAN  v.  BTENE. 

Obdbb  fOB  Stbsr  Wobk. —  An  order  of  the  Board  of  Swpwytoori  of  tlw 
City  and  County  of  San  Francisco  anthorlzins  the  Clerk  of  the  Board  to 
advertise  for  proposals  to  do  street  work  is  sufficient,  although  It  do  not 
mention  sealed  proposals  nor  spedily  the  time  or  place  of  glTing  notlos. 

Petition  for  rehearing. 

The  appeal  in  this  case  having  been  decided  at  the  Janu- 
ary term,  1871,  upon  the  authority  of  Chambers  v.  Satterlee, 
40  Cal.  497,  the  defendant,  Byrne,  by  hia  attorneys,  S.  H. 
Brodie,  Byrne  &  Freelon,  moved  for  a  rehearing,  upon  the 
ground  that  the  decision  of  the  Court  had  not  included  the 
point  that  the  Board  did  not  cause  notice  to  be  published  for 
five  days  nor  cause  the  notice  to  be  conspicuously  posted  in 
the  Superintendent's  office  inviting  sealed  proposals  for  the 
work.  His  counsel  argued  that  the  order  of  the  Board 
failed  to  comply  with  the  requirements  of  the  statute,  and 
cited  Meuser  v.  Risdon,  36  Cal.  239 ;  Heyman  v.  Babcock,  30 
Cal.  367 ;  Himmelman  v.  Reay,  38  Cal.  163 ;  Hewes  v.  Beis, 
40  Cal.  255 ;  and  Blanchwrd  v.  Beideman,  18  CaL  268. 

By  the  Court,  Waixaox,  J. : 

The  words  of  the  order  of  the  Board  here  were:  ''the 
Clerk  is  hereby  authorized  to  adveortiae  for  proposala  to  do 
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fte  woA/*  In  Meuser  y.  Bisdon,  36  CaL  239,  relied  upon 
by  leepondentSy  the  words  of  the  order  were  these:  ''and 
the  Clerk  of  the  Board  is  hereby  directed  to  advertise 
for  propoealfl  for  doing  said  work.''  The  two  orders  are 
thus  seen  to  be  substantially  —  almost  literally  —  identical 
Ndther  of  them  mentions  sealed  proposals^  nor  gives  time 
or  place  of  giving  notice.  Yet  it  was  not  doubted  in  Meuser 
V.  Risdon  that  the  order  was  sufficient  It  was,  indeed,  im- 
pliedly held  goody  for  the  point  decided  there  was,  that  the 
order  to  give  the  notice  should  have  been  repeated  by  the 
Board  before  the  Clerk  oould  give  notice  of  a  reletting  of  the 
contract. 
Petition  for  rehearing  denied. 


IMo.  ^48.] 


THE  SOUTH  BEACH  LAND  ASSOCIATION  v.  R- 
'  CHRISTY,  C.  BERGLE,  ahd  J.  BEISEL. 

Pi»r  sot  Amnffiwa  «o  Wloc  or  Bwnrunov. —  A  party  In  the  aetaal 
pnMwton  of  land  at  the  commcnoement  of  an  action  of  ejectment,  and 
holding  advenely  to  the  plalntUT,  la  not  amenable  to  a  writ  of  reatlto- 
tlon  laaned  In  the  action  to  which  he  waa  not  a  party. 

Cof4mBT.n  FossBMioir  of  Lakd. —  Where  a  defMidant  In  ejectment  haa 
taken  pooaeaaton  of  land  In  collnalon  with  the  plaintiff,  for  no  other  pnr- 
poee  than  to  afford  anch  plaintiff  a  pretext  to  take  ponesilon  nnder  a 
writ  of  reatltntlon,  anch  pretended  poBeesalon  will  he  disregarded. 

Wnr  or  Rneririrnoif .-~  If  a  aherlff  has  wrongfully  tamed  a  person  ont 
ef  poeseaslon  of  land  nnder  a  writ  of  restitution,  he  will  be  restored  by 
the  Ooort  to  the  possession,  on  motion  made  for  that  purpose. 

Ikiptiok  op  InauBTAMT  TnanxoHT^— An  order  will  not  he  reyersed  by 
the  appelate  Court  on  account  of  the  reception  of  Irrelefant  testimony 
If  Ita  reception  does  the  appellant  no  harm. 

Appbai.  from  the  Distriet  Court  of  the  Twelfth  Judieial 
Dutriot^  Citj  and  Counly  of  San  Eranoiaoow 
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Argument  for  Appeltants.  ^ 

In  1870  the  plaintiff  obtained  a  judgment  by  default 
against  Robert  Christy,  C.  Bergle,  and  J.  Beisel,  in  an  ac- 
tion for  the  recovery  of  the  possession  of  a  tiact  of  land  on 
the  Potrero  Nuevo,  in  San  Francisco,  known  as  the  Robin- 
son tract  A  writ  of  restitution  was  issued  on  the  judg- 
ment, and  the  Sheriff,  by  virtue  of  the  same,  removed  Row- 
land Chatham  from  the  land.  He  moved  the  Court,  on  affi- 
davits, to  be  restored  to  the  possession.  The  affidavits 
showed  his  possession  adversely  to  the  plaintiff  when  the 
suit  was  commenced,  and  that  the  defendants  colluded  with 
the  plaintiff  to  have  the  suit  brought,  and  consented  to  the 
judgment,  and  that  Christy  pretended  for  a  short  time  to  be 
in  possession  of  the  land,  in  order  to  give  the  plaintiff  a 
pretense  to  serve  the  writ  of  restitution  on  him  and  also  to 
turn  out  Chatham. 

The  respondent,  for  the  purpose  of  showing  collusion,  was 
allowed  to  put  in  evidence  the  pleadings  in  an  action  of 
ejectment  for  the  same  land  by  John  Bensley  and  Frederick 
Mason  v.  Robert  Christy  and  /.  W.  Farrington  et  oZ., 
brought  in  the  Twelfth  District  Court,  transferred  to  the 
Seventh  District  Court,  and  still  pending.  The  Court  below 
granted  the  motion,  and  the  plaintiffs  appealed. 

Whiting  &  NaphtcHy,  for  Appellants. 

The  order  setting  aside  the  execution  of  the  writ  of  poa- 
session  in  this  cause,  as  to  Rowland  Chatham,  shoidd  be 
reversed,  because  the  defendant  in  the  writ  was  in  posses- 
sion at  the  time  of  the  execution  of  the  writ  The  writ  was 
executed  regularly  and  in  good  faith.  If  Chatham  has  any 
rights,  his  remedy  is  by  action. 

The  Court  erred  in  admitting  to  be  read,  upon  this  mo- 
tion, the  papers  in  Bensley  v.  Christy  et  al.,  and  in  overrul- 
ing liie  objections  thereto,  because  appellant  was  not  a 
party  to  that  action— » could  be  neither  bound  nor  affected 
by  the  statements  therein  contained. 
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Wikan  &  Crittenden^  ior  Bespondeat. 

The  Court  finds  that  the  respondent  was  in  possession  of 
the  premises  at  the  conunencement  of  the  action,  and  that 
he  was  wrongfully  dispossessed ;  and  this  finding  is  in  strict 
accordance  with  the  facts.  The  respondent  was  not  a  party 
to  the  action,  and  was  not  holding  under  or  in  privity  with 
any  of  the  parties  thereto.  The  proceedings  by  which  the 
respondent  was  dispossessed,  including  the  action  and  judg- 
menty  were  concocted,  carried  on,  and  consummated  by  the 
plaintiff  and  defendants  as  a  fraudulent  and  collusive  scheme 
to  get  possession  of  the  premises;  and  the  papers  in  the 
case  of  Bensley  &  Mason  v.  Christy,  Farrington,  and  others, 
tend  to  establish  these  facts,  and  were  properly  given  in 
evidence.  It  appears  from  them  that  the  attorneys  for  the 
plaintiff  in  this  action  are  the  attorneys  for  Christy  and 
Farrington  in  that  case;  and  that  there  they  are  making  a 
strong  and  persistent  defense.  Here,  however,  the  plaintiff 
has  been  allowed  to  take  judgment  by  default;  the  action 
being  commenced  and  the  judgment  rendered  during  the 
pendency  of  the  other  case.  The  inference  of  collusion  is 
irresistible ;  but  there  is  additional  evidence  of  the  fact.  In 
order  that  the  service  of  the  writ  should  be  easy  and  unob- 
structed, it  was  necessary  that  some  preliminary  arrange- 
ments should  be  made,  and  Christy  appears  as  llie  man  to 
make  them.  He  found  a  person  who  was  willing  to  serve 
Um  in  the  character  of  tenant,  and  this  person,  being  sur- 
reptitiously introduced  upon  the  premises,  was  found  there 
when  the  Sheriff  went  to  serve  the  writ;  and  on  answering 
that  he  was  the  tenant  of  Christy,  the  Sheriff  turned  him 
oat,  together  with  several  head  of  cattle  belonging  to  the 
respondent  Comment  is  unnecessary.  The  whole  matter 
was  a  fraudulent  and  collusive  contrivance,  of  which  the 
respondent  was  the  unfortunate  victim. 

If  the  Court  should  hold  that  the  papers  in  Bensley  r. 
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Christy  were  inadmissible,  we  daim  that  the  error  oould  not 
have  prejudiced  the  plaintiff,  the  case  being  fully  made  out 
by  other  evidenca  The  only  queation  is,  whetJier  the  re- 
spondent was  properly  dispossessed,  and  the  facts  show  clear- 
ly that  he  was  not.  The  law  applicable  to  these  facts  has 
been  laid  down  by  the  Court  in  numerous  cases.  {Watson  v. 
Dowling,  26  CaL  126 ;  Tevis  y.  Ellis^  25  CaL  616 ;  Rogers  y. 
Parish,  86  CaL  128.) 

By  the  Court,  Cbooebtt,  J.: 

This  appeal  is  from  an  order,  restoring  the  respondent  to 
the  possession  of  a  piece  of  land,  from  which  he  was  re- 
moved under  a  writ  of  restitution  issued  in  an  action  to 
which  he  was  not  a  party.  The  proof  shows  satisfactorily 
that  he  was  in  the  actual  possession  at  the  commencement 
of  the  action,  holding  adversely  to  the  plaintiff,  and  of 
oourse  was  not  bound  by  the  judgment  or  amenable  to  the 
writ  of  restitution  issued  thereon.  It  is  equally  plain  on  the 
proofs  that  the  pretended  and  colorable  possession  of  Christy 
was  collusive,  and  that  his  nominal  and  temporary  occupa- 
tion, such  as  it  was,  had  no  other  purpose  than  to  afford  a  pre- 
text to  the  plaintiff,  on  which  the  possession  might  be  taken 
under  the  writ  If  the  Court  improperly  admitted  in  evi- 
dence the  record  in  the  case  of  Bensley  v.  Christy  st  als.,  it 
was  an  error  which  did  the  appellant  no  injipfy,  inasmuch 
as  there  was  ample  evidence  without  this  to  justify  the  or> 
der  restoring  the  respondent  to  the  possession. 
1^  Order  affinqad. 
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[No.  2J86.] 


THE  PEOPLE  OP  THE  STATE  OP  OALIPOKNIA  on 
RELATioisr  OF  TIMOTHY  J.  JENKINS  v.  GEORGE 
DUNCAN  AHD  WILLIAM  BLAOKMORE. 

TumayAJLi  FiAircBxra  mot  Aasiokiblb  izcxft  with  Consbiit  ov 
GxAHTOs. —  A  franchlM  to  constract  a  turnpike  road  and  colleet  toUa 
thereon  ia  a  personal  tmst  reposed  In  the  grantee,  and  Is  not  assignable 
eltlier  at  forced  sale  or  by  voluntary  eonyeyance,  except  with  the  con- 
tent of  the  granting  power. 

A  Fbastchisx  doss  not  Pass  to  Assiama  »  Bankbuptct. —  A  franchise 
to  construct  a  turnpike  road  and  collect  tolls  thereon,  being  a  personal 
tmat,  not  assignable  without  the  consent  of  the  granting  power,  does 
not  pass,  by  Tirtue  of  an  assignment  under  the  United  States  bankrupt 
law,  to  the  assignee  In  bankruptcy. 

XBAsrsACTioNS  Constitutino  Valid  T^iansfeb  of  Fbanchiss. —  Where 
tbe  owner  of  a  turnpike  road  franchise  became  a  bankrupt  and  the 
assignee  In, bankruptcy  sold  the  franchise  to  a  third  person,  and  the 
bankrupt  acquiesced  tn  the  transfer,  relinquished  all  his  title,  and  de- 
llrered  possession  of  the  road  and  its  appurtenances  to  the  purchaser, 
sad  afterwards  the  Board  of  Supervisors  —  the  grantors  of  the  fran- 
I— assented  to  the  transfer  and  authorised  the  purchaser  to  collect 
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the  tolls ;  hOd,  that,  though  the  franchise,  heln^r  a  personal  trust,  6M 
not  pass  hy  virtue  of  the  assignment  In  bankruptcy,  the  whole  trans- 
.  actions  constituted  a  valid  transfer  of  It  by  the  owner,  with  the  consent 
«f  the  granting  power. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District^  Mariposa  County. 

This  was  an  action  in  the  nature  of  quo  warranto,  brought 
in  the  name  of  the  People  hy  the  Attorney  General  against 
the  defendants,  to  oust  them  from  the  use  and  enjoyment  of 
a  certain  turnpike  road  franchise  from  Koss'  Ranch  to  Bear 
Valley,  in  Mariposa  County.  It  appears  that  the  franchise 
was  granted  by  the  Board  of  Supervisors  of  that  coimty  to 
the  relator,  Jenkins,  on  March  3d,  1862,  for  a  period  of  ten 
years.  In  May,  1868,  J^ikins  filed  a  petition  in  bankruptcy 
in  the  United  States  District  Court,  and  after  proper  proceed- 
ings had,  all  his  estate  was  conveyed  to  Henry  0.  Hyde,  as 
the  assignee  in  bankruptcy.  In  March,  1869,  Hyde,  as  such 
assignee,  sold  the  franchise  to  the  defendant,  George  Dun- 
can, the  chief  creditor  of  the  bankrupt;  and  afterwards, 
upon  Duncan's  demand,  Jenkins  surrendered  to  him  full  and 
complete  possession  of  the  road,  the  franchise,  and  all  papers 
relating  to  them,  and  signed  a  paper  to  that  effect;  and  also 
conveyed  the  land  through  wliich  the  road  ran.  Subsequently, 
but  after  this  action  was  commenced,  Dimcan  applied  to  the 
Board  of  Supervisors,  setting  forth  the  facts  of  his  purchase 
and  possession;  and  the  Board,  by  an  order  entered  on  itd 
minutes,  assented  to  the  sale,  authorized  him  to  collect  the 
tolls  for  the  balance  of  the  term  originally  granted,  and 
granted  him  a  franchise  to  that  extent,  at  the  same  time 
vacating  the  order  granting  such  right  to  Jenkins. 

In  addition  to  the  foregoing  facts,  the  Court  below  found 
that  the  grant  by  the  Supervisors  to  Duncan  was  with  a 
reservation  to  vacate  the  same  if  it  should  eventually  be 
established  that  Duncan  was  possessed  of  no  rights  in  the 
road  and  improvements;  that  Jenkins  had  demanded  pos- 
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lessioii  of  the  road  before  suit  and  was  ref iiBed ;  and  that  the 
deed  from  Hyde,  as  assignee,  was  never  authorized  by  the 
United  States  District  Court,  nor  made  with  its  consent,  nor 
was  the  sale  ever  ratified  by  it.  As  conclusions  of  law,  the 
Court  found  that  no  rights  passed  to  Duncan  or  Blackmore, 
bis  agent  and  employ^,  by  virtue  of  the  deed  from  Hyde; 
that  they  had  usurped  the  right  to  collect  tolls;  and  that 
Jenkins  was  entitled  to  the  use  and  enjoyment  of  the  fran- 
dHse.  Judgment  for  plaintiff  waa  entered  in  accordance  with 
the  findings,  and  defendants  appealed* 

Alex.  Deering,  for  Appellants, 

It  is  not  contended  on  the  part  of  the  appellants  that  a 
franchise  is  the  subject  of  a  forced  sale;  but  we  do  insist 
that  it,  with  the  appurtenances — such  as  the  road  and  im- 
provements—  is  a  species  of  property  that  passes  into  the 
hands  of  an  assignee  in  bankruptcy,  and  would  be  capable 
of  being  devised.  (8  Qreenleaf  s  Cruise,  Chap.  Ill,  Sees. 
20-22;  Stewart  v.  Hargrove,  23  Ala.  429.)  But  were  the 
sale  by  the  assignee  valueless  for  any  reason,  that  does  not 
make  the  case  better  for  Jenkins,  for  by  his  application  in 
bankruptcy  he  became  divested  of  every  particle  of  prop- 
erty not  exempt  from  execution.  He  surrendered  alL  He 
obeyed  the  assignee's  order,  and  delivered  up  the  road,  and 
conveyed  to  Dxmcan  the  land  daim  "  through  which  the  road 
nuL^  This  was  surely  in  itself  an  abandonment — a  com- 
plete surrender  of  the  charter  or  franchise  —  and  was  recog- 
nized by  the  Supervisors  as  such  when  they  assented  to  the 
sale.  A  franchise  may  be  conveyed  with  the  consent  of  the 
granting  power.  This  is  a  well  settled  principle  of  law,  and 
is  recognized  in  the  case  of  Wood  v.  TJie  Truckee  Turnpike 
Co.,  24  Cal-  487. 

James  C.  Oary  and  P.  D.  Wigginion,  for  Bespondeol 

The  present  Bankrupt  Act  excepts  from  the  operation  of 
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the  assignment  all  property  exempt  from  levy  and  Bale  upon 
execution.  The  road  and  franchise  here  were  exempt  from 
auch  a  sale,  and  conaequently  did  not  pass  to  the  assignee. 
(Monroe  v.  Thomas,  6  Cal.  471;  Thomas  v.  Armstrong,  7 
Cal.  287;  Woods  v.  Truchee  OompaiMf,  24  Cal.  479.) 

But  even  if  the  franchise  passed  to  the  assignee,  the  sale 
by  him  to  Duncan  was  a  nullity,  being  nmde  without  notice, 
at  private  sale^  and  without  an  order  of  Court  (Bank.  Aol, 
Sec.  20;  In  re  Lewir.  F.  Solomxms,  1  Bank.  Keg.  42;  Inr9 
Taylor  R.  Stewart,  2  Bank.  Reg.  19.) 

The  franchise,  however,  did  not  pass  to  the  assignee,  and 
he  had  no  authority  either  to  demand  or  receive  it,  much 
less  to  clothe  Duncan  with  authority  to  demand  or  receive  ' 
it  The  surrender  of  tke  franchise  could  only  be  made  to 
and  accepted  by  the  Board  of  Supervisors,  and  it  does  not 
appear  that  the  relator  at  any  time  ever  surrendered  to  the 
Board.  It  was  not  within  his  power  to  make  a  valid  transfer 
of  it,  and  it  .could  not  be  made  the  subject  matter  of  a 
voluntary  assignment  or  sale. 

The  order  of  the  Board  of  Supervisors  assuming  to  vacate 
tlie  franchise  was  void,  because  it  was  made  without  notice; 
Ijecause  neither  the  pretended  sale  or  surrender  authorized 
the  Board  to  make  it;  and  because  Jenkins  held  a  vested 
right  for  the  term,  which  could  only  be  divested  after  due 
proceedings  had  according  to  law  and  for  cause  shown* 

By  the  Court,  Orookbtt,  J.: 

In  Wood  V.  Truckee  Turnpike  Company,  24  Oal.  474,  it 
was  decided  that  a  franchise  to  construct  a  turnpike  road  and 
collect  tolls  thereon  is  a  personal  trust  reposed  in  the  grantee, 
and  is  not  assignable  either  at  forced  sale  or  by  voluntary 
conveyance,  except  with  the  consent  of  the  granting  party. 
In  Monroe  v.  Thomas,  6  Oal.  470,  the  same  proposition  was 
maintained  in  respect  to  a  ferry  franchise,  and  die  principle 
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was  reaffirmed  in  Thomas  v.  Armstrong,  7  CaL  289.  Accept- 
ing this  as  a  correct  expoeition  of  the  law,  the  title  of  Jen- 
kins to  the  franchise  was  not  only  exempt  from  execution, 
bat  was  incapable  of  being  made  the  subject  of  a  voluntary 
eonrejanoe  by  him,  except  with  the  consent  of  the  granting 
power.  Waiving  any  opinion  on  the  point  whether  a  f  ran- 
cbise  is  property  exempt  from  execution,  in  the  sense  of  sec- 
tion fourteen  of  the  bankrupt  law  of  the  United  States,  and 
which,  for  that  reason,  would  not  pass  to  the  assignee,  it  is 
obvious  that  if  it  is  a  personal  trust,  not  assignable  without 
the  consent  of  the  granting  power,  the  assignee  in  bank- 
ruptcy does  not  acquire  it  by  virtue  of  the  assignment  He 
can  take  nothing  which  the  bankrupt  could  not  voluntarily 
assign,  unless  it  be  property  previously  conveyed  by  him,  in 
fraud  of  creditors  or  of  the  law.  I  am,  therefore,  of  opinion 
that  the  title  of  Jenkins  did  not  pass  to  his  assignee  in  bank- 
niptcy.  If  this  were  the  whole  case  the  defendant  would  be 
without  title.  But  it  appears  from  the  findings,  that  after 
the  conveyance  from  the  assignee  to  the  defendant  (Dun- 
can), Jei^ns  acquiesced  in  the  transfer,  and  not  only  re- 
linquished all  his  title,  but  delivered  the  possession  of  the 
road  and  its  appurtenances  to  Duncan.  Subsequently  the 
Board  of  Supervisors  (from  which  the  franchise  was  origin- 
aUj  obtained),  not  only  assented  to  the  transfer,  but  expressly 
authorized  Duncan  to  collect  the  tolls.  Under  the  authorities 
already  cited,  this  must  be  deemed  a  valid  transfer  of  the 
franchise  by  Jenkins,  with  the  consent  of  the  granting  power 
from  whom  it  was  originally  derived. 

Judgment  reversed,  with  an  order  to  the  Oonrt  below  to 
enter  judgment  for  the  defendant  on  the  findings. 

'Ht.  Justice  TxMPLB  did  not  participate  in  the  foiregoing 
decision. 
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[No.  2,478.1 

.  JOHN  MATHEWS  i;.  GEORGE  B.  KINSELL. 

SiiKAon  wnm  to  Lakd  bt  OmurLOW  or  Watbl — A  party  Is  not  liable 

'    tn  damagM  dona  to  another*!  land,  hj  an  o?erflow  of  water  from  his 

own  land.  If  the  oTerllow  Is  cansed  by  a  heayy  fall  of  tain.  Increased  by* 

fhe  additional   momentmn  glyen  to  the  water  before  It  read&es  tbe 

defendant's  land  by  ditches  dng  by  a  third  pereon. 

WammoB  bz  vhi  Coubc. —  Findings  by  the  COnrt  should  be  mere  state- 
ments of  the  ultimate  facts  In  controrersy,  and  the  legal  oonaeqnenoes 
from  the  facte.  They  shonld  not  include  probattve  facts,  or  the  reasons 
given  by  the  Judge  for  his  decision. 

■■mBSAL  OF  JuooMairv  ok  IPnrDiKoa. —  The  mere  fact  that  eipi  ees  find- 
tngs  do  not  support  the  judgm^t  does  not  authorise  a  rerersal  of  the 
judgment  The  flndlngs  most  be  inconsistent  with  the  Judgment;  or  it 
wUl  be  allowed  to  stand. 

Apfbai.  from  the  Distriot  Oourt  <xf  llie  Third  Judicial  Di&- 
trioty  Alameda  Coimly. 

The  defendant  recovered  judgment  in  the  Oonrt  below, 
and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion  of  ihe  Oonrt 

N.  Hamilton,  for  Appellant 

The  defendant  had  no  right  to  relieve  his  own  lands  at  the 
expense  of  the  plaintiff^s,  either  by  the  diversion  of  a  run- 
ning stream  from  its  natural  channel  or  bed,  or  to  divert 
the  watershed  from  the  foothills  from  (beir  accustomed 
flowage  in  finding  an  outlet  to  the  bay.  (Townsend  v.  Mc- 
Donald, 2  Kemau;  891 ;  Miller  r.  La/ubaeh,  47  Penn.  B.  154 ; 
Casebw  v.  Mowry,  66  Penn.  R  419, 428 ;  PiaHey  v.  Olaitk,  85 
N.  Y.  B.  620;  TiUotsonr.  8mUh,  82  K  H.  R  90;  Angell  cm 
Water  Courses,  Sec  108  d.) 

Stephen  O.  NyeBJid  A.  M.  Crane,  for  Respondent 

The  findings  do  not  show  that  the  defendant  relieved  his 
own  land  at  the  expense  of  the  plaintiff.  Even  admitting 
that  he  did^  we  contend  that  a  land  owner  has  the  right  to 
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relieve  his  own  land  of  surface  water,  although  it  might 
thereby  flood  his  neighbor.  (Angell  on  Water  Courses,  6 
eL  122.)  The  facts  found  do  not  show  in  plaintiff  an  affirm- 
ative riglit  to  recover.  They  are  not  inconsistent  with  the 
judgment  (James  v.  Williams,  81  Oal.  211 ;  Lucas  v.  San 
Francisco,  28  OaL  691 ;  Tewhslury  v.  Magraff,  88  OaL  287.) 

By  the  Court,  Temflb,  J. : 

There  having  been  no  motion  for  a  new  trial,  the  only 
question  involved  in  this  appeal  is  whether  the  judgment 
can  be  sustained  upon  the  findings^  express  or  implied. 

The  action  is  to  recover  damages. for  an  allied  diversion 
of  water  by  the  def  endant>  by  whidi  the  lands  of  plaintiff 
were  flooded,  and  one  hundred  acres  washed  to  such  an  extent 
as  to  be  rendered  valueless. 

The  findings  show  that  the  parties  occupy  contiguous 
tracts  of  land  in  Alameda  County;  that  the  waters  which 
fall  upon  the  neighboring  hills  ordinarily  collect  upon  the 
defendant's  land,  and  were  usually  contained  there  in  a  nat- 
ural basin,  but,  after  heavy  rains,  have  been  accustomed  to 
overflow  and  disperse  themselves  over  the  plaintiff's  lands. 
The  usual  flow  of  the  waters,  when  Hxe  natural  basin  was 
fnU,  was  over  the  plaintiff's  land,  along  a  channel  or  depres- 
lion  extending  to  the  marsh  or  bay. 

Prior  to  the  injury  complained  of,  a  person  occupying  a 
farm  higher  than  the  defendant's  land,  and  from  which  the 
water  flowed  upon  the  land  of  defendant,  had  dug  several 
ditches,  which  had  the  effect  of  increasing  the  mom^oitum 
of  the  water  in  the  channels  in  times  of  heavy  floods  to  such 
an  extent  as  to  flow  down  into  ijie  basin  already  mentioned 
in  twelve  hours  as  much  water  as  formerly  flowed  in  a  week. 
A  ditch  had  been  construoted  by  the  dc^endan^  which  di- 
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verted  the  water  flowing  from  the  natural  basin  through 
another  channel  to  the  bay. 

After  a  heavy  rain  in  the  Spring  of  1869,  the  water  over- 
flowed from  this  basin  and  over  the  banks  of  the  ditch  dug 
by  the  defendant  upon  the  lands  of  the  plaintiff,  doing  the 
damage  to  recover  which  this  suit  is  brought.  The  waters 
of  a  certain  creek  called  Yoakum  Creek  also  overflowed 
the  lands  of  plaintiff  at  the  same  time,  contributing  to  the 
injury. 

There  is  no  finding  to  the  effect  that  the  overflow  was 
caused  by  the  ditch  dug  by  the  defendant,  or  any  fact  which 
tends  to  prove  that  the  acts  of  the  defendant  contributed 
thereto.  On  the  contrary,  they  clearly  show  that  the  Judge 
who  tried  the  case  was  of  the  opinion  that  the  overflow  was 
the  necessary  result  of  a  heavy  fall  of  rain,  increased  by  the 
additional  momentiun  given  to  the  waters  by  ditches  dug  by 
a  person  who  is  not  a  party  to  this  suit 

The  findings  are  not  sudi  as  were  intended  by  the  Prac- 
tice Act.  They  should  be  mere  statements  of  the  ultimate 
facts  in  controversy,  and  the  legal  consequences  from  the 
facts  admitted  and  proven.  In  this  case  they  are  but  a  state- 
ment of  the  case,  including  probative  as  well  as  ultimate 
facts,  with  the  reasons  given  by  the  Judge  for  his  decision. 
They  sufficiently  show,  however,  diat  in  the  opinion  of  the 
Judge  the  injury  was  not  caused  by  the  act  of  the  defendant. 
The  mere  f  act^  however,  that  the  express  findings  do  not  sup- 
port the  judgment  has  been  frequently  held  not  to  be  suffi- 
cient to  authorize  a  reversal.  They  must  be  inconsistent 
with  the  judgment,  or  it  will  be  allowed  to  stand* 

Judgment  affirmed. 

Mr.  Justice  Chookbtt  did  not  express  an  opinioiL 
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[No,  2,581.] 

THOMAS  CAMPBELL  v.  WILMS  JONES, 

■RiNsioir  ov  Timi  to  Fiub  Statxxkns. —  Judoi'b  Pbouibi  or  Osoeb 
HOT  Bnoooh. —  Where  a  Judge,  on  being  asked  to  extend  the  time  for 
flliDg  a  statement  on  motion  for  new  trial,  said  that  he  would  have  an 
order  to  that  effect  entered  of  record  at  the  meeting  of  the  Court,  but 
flilled,  bj  OTcrslght,  to  have  It  done;  held,  that  the  time  was  not  ex- 
tended. 

OiDBB  EZTEKDiNO  TiMS  TO  FiLfl  Statbmbnt. —  An  Order  extending  the 
time  for  filing  statement,  on  motion  for  new  trial,  should  in  all  cases  be 
in  writing,  and  either  entered  on  the  minutes  of  the  Court,  in  open 
Msslon,  or  signed  by  the  Judge,  and  filed  within  the  time  prescribed  by 
section   one   hundred   and   ninety-five   of   the  Practice   Act. 

Waitkb  ov  Motion  fob  Nbw  Tbial  bt  Failubb  to  Filb  Statbmbnt. — 
A  failure  to  file  a  statement,  on  motion  for  new  trial*  within  time, 
amounts  to  a  waiver  of  the  motion. 

OuscnoNB  to  Fobm  op  Vbbdict  and  Bxcessxvb  Damaqbs. —  Objections 
ts  the  form  of  a  verdict,  or  that  excessive  damages  were  thereby 
swarded,  can  only  be  made  available  on  motion  for  a  new  trial,  or  on 
appeal  from  an  order  denying  a  new  triaL 

Appeal  from  the  District  Court  of  the  Fourteenth  Judi- 
cial District,  Placer  County. 

This  action  was  for  the  return  of  certain  iron  pipe,  and 
apparatus  for  hydraulic  mining,  alleged  to  be  detained  by 
defendant,  and  in  default  thereof,  for  its  value,  laid  at  the 
siUD  of  two  thousand  nine  hundred  and  ninety-three  dollars 
and  ninety  cents,  together  with  damages  for  wrongful  deten- 
tion. The  defendant,  on  the  other  hand,  set  up  that  the 
property  was  worth  only  nine  hundred  and  fifty  dollars ;  that 
ke  had  received  it  from  the  plaintiff  by  way  of  pledge  to 
Kcure  the  repayment  of  money  loaned  and  advanced;  and 
that,  as  the 'loans  and  advances  were  not  repaid,  the  right 
of  property  tad  become  absolute  in  him. 

The  cause  was  tried  before  a  jury,  in  May,  187Q,  and  a 
verdict  rendered  as  follows:  **  We,  the  jurors,  find  for  the 
plaintiff;  value  of  property,  fourteen  hundred  dollars;  dam- 
ages for  retaining  said  property,  two  hundred  and  sixty  dol- 
Itts."   Upon  the  verdict  a  judgment  was  entered  for  a  return 
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of  the  property,  or  in  default  thereof^  its  value^  aBsessed 
at  one  thousand  four  hundred  dollars ;  and  for  two  hundred 
and  sixty  dollars  damages,  and  costs  taxed  at  four  hundred 
and  six  dollars  and  ten  cents.  The  proceedings,  on  defend- 
ant's motion  for  new  trial,  are  stated  in  the  opinion  of  the 
Court    Defendant  appealed. 

Jo  HamiUon,  for  Appellant 

Should  re6p<»id6nt'8  motion  to  strike  out  the  statement 
prevail,  the  judgment  should  be  reversed  on  the  judgment 
roll — because  the  judgment  for  detention  of  personal  prop- 
erty should  be  the  value  of  the  property  and  legal  interest. 
(Darsey  v.  MafHove,  14  Cal.  563 ;  Phelps  v.  Owens,  11  Cal. 
22 ;  Howe  v.  Hathaway,  33  Cal.  117 ;  Nickerson  v.  Chatter- 
ton,  7  CaL  666.)  The  action  is  detinue.  (3  Black.  151;  1 
Chitty  PL  122.)  And  in  detinue  the  verdict  and  judgment 
must  fix  the  value  of  each  parcel  of  property  sued  for.  (1 
Chitty  PL  122;  Higgivbotham  v.  Rucher,  5  CalL  Va.  813 ; 
Haynes  v.  Crutehfield,  7  Ala.  198;  Bell  v.  Pharr,  7  Ala. 
812 ;  BaJcer  v.  BeasUy,  4  Terger,  570 ;  Goodman  v.  Floyd,  2 
Humph.  60;  Buchner  v.  Hoggin,  3  T.  B.  Monroe,  60; 
Thomas  v.  Twn/ner,  6  T.  B.  Monroe,  61.) 

0.  A.  Tuttle,  for  Respondent 

The  judgment  was  entered  on  May  18th,  1870,  and  on 
the  same  day  defendant  served  his  notice  of  motion  for 
new  triaL  The  statement  was  not  filed  imtil  May  twenty- 
eighth,  ten  days  after  the  service  of  notice.  This,  in  the 
absence  of  any  stipulation  or  agreement,  was  too  late,  and 
the  statement  should  be  stricken  out  When  the  motion 
for  new  trial  came  on  to  be  heard  before  the  District 
Judge,  defendant  objected  to  the  statement  on  this  ground  < 
and  moved  to  strike  it  out  There  has,  therefore,  been  no 
waiver  of  defendant's  rights  in  this  respect  The  statement 
does  not  say  or  show  that  the  Judge  made  any  order  out 
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of  Court  A  Judge  cannot  make  an*  order  out  of  Court, 
unless  it  18  in  writing.  His  telling  an  attorney  that  he 
will  bave  an  order  entered  when  the  Oourt  meets^  is  not 
making  an  order  out  of  Court 

By  the  Oourt^  Spb^oub^  J.; 

The  yerdict  of  the  jury  was  rendered  on  the  lYth  day  of 
May,  1870,  On  the  18th  day  of  May,  1870,  defendant  duly 
served  and  filed  his  notice  of  motion  for  new  trial,  and  on 
the  same  day  requested  the  District  Judge,  out  of  Court, 
to  grant  an  order  for  five  days  additional  time  to  file  state- 
ment on  motion  for  new  trial.  The  District  Judge,  on  said 
request,  said  that  at  the  meeting  of  Court  he  would  have  said 
order  entered  of  record  in  said  cause,  but  failed  to  have  the 
order  made  of  record  by  oversight  Thereupon  defendant's 
attorney  left  Auburn,  the  county  seat,  before  the  opening  of 
Court,  and  filed  said  statement  within  the  ten  days,  to  wit: 
on  the  28th  day  of  May,  1870.  It  does  not  appear  that 
respondent  proposed  or  offered  any  amendments  to  the  state- 
ment thus  filed,  and  the  same  was  settled  and  certified  as 
correct  by  the  Judge  on  the  21st  day  of  June,  1870.  On 
the  same  day  the  motion  for  a  new  trial  came  on  to  be 
^heard  before  the  Judge;  the  respondent  appeared  by  his 
Ibounsel  and  '^  objected  to  the  statement  on  file,  upon  the 
'gronnd  that  the  same  had  not  been  filed  in  time,  and  moved 
to  strike  it  out,''  which  motion  was  by  the  Court  overruled, 
to  which  ruling  respondent's  counsel  duly  excepted.  There- 
upon the  motion  for  a  new  trial  was  argued  and  submitted, 
and  by  the  Court  overmled,  from  which  order  overruling 
defendant's  motion  for  a  new  trial,  as  also  from  the  judg- 
ment, defendant  brings  this  appeal.  And  now,  on  appeal, 
respondent  moves  to  strike  out  defendant's  statement  on 
motion  for  a  new  trial,  on  the  ground  that  the  same  was  not 
filed  in  proper  time.    Appellant^  in  response  to  this  motion, 
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insists  that  the  mere*  oversight  of  the  Judge^  in  not  causing 
to  be  entered  in  the  minutes  of  his  Court  in  accordance  with 
his  promise  and  intention,  an  order  extending  the  time  for 
appellant  to  file  his  statement  five  days,  should  not  be  held 
a  waiver  of  his  right  to  file  and  have  the  benefit  of  his 
statement 

An  order  extending  the  minimum  time  fixed  bv  statute 
for  filing  statement,  on  motion  for  a  new  trial,  should  in  all 
cases  be  in  writing,  and  either  entered  in  the  minutes  of  the 
Court,  in  open  session,  or  signed  by  the  Judge,  and  filed, 
with  the  papers  in  the  case,  within  the  time  prescribed  by 
the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act. 
To  hold  that  a  verbal  promise  of  the  Judge  to  cause  an 
order  to  be  entered,  or  that  a  verbal  request  for  an  order, 
verbally  granted  by  the  Judge,  was  sufficient  to  extend  the 
time  for  filing  the  statement,  would  lead  to  great  confusion 
and  needless  controversies.  The  statement  in  the  present 
case  was  not  filed  by  appellant  within  five  days  after  the 
filing  of  the  notice  of  his  intention  to  move,  and  there  was 
no  order  of  the  Court  or  Judge  extending  the  time  beyond 
the  five  days.  The  right  of  appellant  to  move  for  a  new 
trial  was,  therefore,  waived  before  his  statement  was  filed, 
and  the  order  of  the  Court  denying  his  motion  cannot  be 
reviewed  on  this  appeal.  (Practice  Act,  Sec  195;  Caney 
V.  Silverthom,  9  Cal.  67;  Mvnch  v.  Williaanson,  24  CaL 
167;  Easterly  v.  Larco,  24  Cal.  179;  The  Bear  Biver  and 
Avium  W.  &  Mg.  Co.  v.  Boles,  24  CaL  354;  Jenkins  v. 
Frinh,  27  Cal.  337;  Eegeler  v.  HencAreB,  27  Cal.  491; 
Le  Boy  v.  Bassette,  32  Cal.  171.) 

The  appeal  is  then  left  to  rest  upon  the  judgment  roll, 
upon  the  face  of  which  no  error  appe^^rs. 

The  points  urged  by  appellant  upon  the  judgment  roll 
cannot  be  considered.  The  judgment  conforms  with  the 
requirements  of  section  two  hundred  of  the  Practice  Act, 
and  objections  to  the  form  of  the  verdict,  or  that  excessive 
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damages  were  thereby  awarded,  can  only  be  made  available 
on  motion  for  new  trial.  Such  objections  cannot  be  raised 
for  the  first  time  in  this  Oonrt  {Douglas  v.  Kraft,  9  Cal. 
562;  Duff  v.  Fisher,  15  Cal.  380;  Tan  Pelt  v.  Uttler^  14 
Cal,  194.) 
Judgment  affirmed. 


[No.  2,761.1 


EDWm  F.  CHILD  and  CYRUS  W.  JONES  v.  HENRY 

HUQG. 

Odxvuct  or  BTii«irc&-*  If  the  testimony  Is  oonflletiiig^  the  Judgment 
will  not  be  disturbed  op  the  ground  that  it  is  not  warranted  by  the 
eTidence. 

Hatipication  or  a  CUlb  mjlob  bt  a  Plbdobb.^-  If  a  sale  of  mining  stock, 
pledged  as  security  for  money.  Is  made  without  notitnng  the  pledgor  to 
make  his  margin  good,  and  without  sufficient  notice  of  time  and  place, 
still,  If  the  pledgor  knew  of  the  time  and  place  of  sale,  and  made  no 
objection,  and  after  the  sale  approved  of  It,  and  promised  to  pay  a  bal- 
ance claimed  by  the  pledgee,  he  by  these  acts  ratifies  the  sale. 

BiLi  BT  Ft<KDGBB  AT  AUCTION. —  The  gnestlon  whether  a  sals  of  miataig 
itoek  made  in  the  Board  of  Brokers  is  not  a  sale  at  public  auction,  each 
u  a  pledgee  Is  authorised  to  make  opon  default  being  made  by  the 
pledgor,  not  decided. 

Appbax  from  the  District  Conrt  of  the  Twelfth  Jndidal 
District,  City  and  Ootmty  of  San  Frandsoow 

This  action  was  brought  to  recover  three  thousand  five 
luBdred  and  fifty-one  dollars  and  thirty-nine  cents  for  stock 
purchased  for  defendant,  and  commissions  and  advances,  and 
cash  loaned  to  him  by  plaintiffs,  as  brokers.  The  defendant 
let  up  in  his  answer,  by  way  of  coimter  claim,  that  for  the 
payment  of  the  indebtedness  he  pledged  as  security  one 
bimdred  shares  of  the  stock  of  the  Bullion  Mining  Com- 
pany, and  that  the  plaintiffs  sold  the  same  without  his  au- 
thority or  pennissi(m,  and  that  after  the  sale  the  shares 
were  worth  thirteen  thousand  dollars    The  testimony  showed 
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that  the  plaintiffs  had  the  stock  in  pledge,  and  sold  the  same 
in  the  Board  of  Brokers  for  one  thousand  one  hundred  and 
fifty-two  dollars  and  fifty  cents,  on  the  14th  or  15th  of  Sep- 
tember, 1866.  The  testimony  further  tended  to  show  that 
before  the  suit  was  brought  the  Bullion  mining  stock  sold  as 
high  as  one  hundred  and  sixty  dollars  per  share.  The  Court 
below  gave  judgment  for  the  plaintiffs  for  the  sum  claimed, 
and  the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Henry  E.  Highton,  for  Appellant 

The  sale  was  invalid,  because  the  appellant  was  not  noti- 
fied to  make  his  margin  good,  nor  of  time  or  place  o^  sale. 
(Markham  v.  Jaudon,  41  K  Y.  [2  Hand.]  239.) 

J,  W.  Winkns,  for  Bespondents. 

The  question  of  notice  does  not  arise.  The  defendant  rati- 
fied the  sale  after  it  was  made. 

By  the  Court,  Tbmpub,  J. : 

This  appeal  presents  only  a  case  of  conflicting  evidence. 
The  testimony  of  the  plaintiffs  is  sufficiently  positive  that 
the  acoount  presented  to  defendant  was  aooeded  to  by 
him,  and  the  finding  of  the  Court  supports  that  view.  It 
may  be  admitted  that  defendant  was  entitled  to  notice  to 
make  his  margin  good  before  the  stock  which  was  pledged 
could  be  sold ;  also,  that  the  notice  of  the  time  and  place  of 
sale  was  insufficient.  Still,  if  the  evidence  of  plaintiffs  is  to 
be  taken  as  true,  defendant  did  know  in  advance  of  the  con- 
templated sale,  and  of  the  time  and  place,  and  nuide  no 
objection,  and  that  after  the  sale  he  was  presented  an 
account,  in  which  he  was  credited  the  amount  received  at 
the  sale;  that,  knowing  all  the  facts,  he  admitted  the  cor- 
rectness of  the  account,  and  even  approved  of  the  sale^  and 
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repeatedly  afterward  promised  to  pay  the  balance  claimed 
to  be  due;  that  he  never,  on  any  occasion  prior  to  the  bring- 
ing of  the  siiit^  objected  to  the  correctness  of  the  account, 
or  to  the  sale,  on  account  of  want  of  notice,  or  for  any  other 
reason.  If  this  testimony  be  true,  it  is  sufficient  to  sustain 
the  finding  that  the  sale  had  been  ratified  by  the  defendant, 
•nd  we  do  not  feel  at  liberty  to  disturb  the  finding  of  the 
Court  on  that  point 

For  the  same  reason,  it  is  not  necessary  to  consider  the 
point  made  that  a  sale  in  the  Board  of  Brokers,  where  the 
general  public  ai%  not  at  liberty  to  bid,  is  not  a  sale  at  public 
auction,  such  as  a  pledgee  of  stock  is  authorized  to  make 
upon  default  being  made  by  the  pledgor. 

Judgment  and  order  affirmed. 


[No.  2,538.] 


PECK  &  TUKNER  v.  W.  E.  LOVETT  &  CO.,  anu 
THOMAS  FLINT. 

Testimont  or  Abbbmt  Witnssb. —  Insufficient  Adkzbbxon  on  Motion 
FOX  GONTiNUANcaL — LoTott  and  AdamB  were  partnerB»  under  the  flrm 
name  of  W.  B.  LoTett  ft  Co. ;  Adams  sold  hU  latareit  to  Flint,  who 
received  in  part  payment  a  promissory  note  signed  by  the  firm  name,  and 
afterwards  transferred  it  to  other  parties  who,  at  maturity,  ined  for  pay- 
ment On  the  trial  tlie  parties  defendant  mortd  for  a  eontinnanee^  to 
procure  the  attendance  of  Flint  as  a  witness,  and  in  support  of  the  mo- 
tion, an  affldaTit  was  filed  statin?,  that  if  present,  Flint  would  testify 
that  he  had  nothing  to  do  either  with  the  execution  or  dellTery  of  the 
note,  or  with  the  direction  of  the  business  of  the  firm.  The  plaintiiEs 
admitted  that.  If  present,  Flint  would  testify  that  he  did  not  sign  the 
note  nor  authorize  any  one  to  sign  It  for  him.  On  this  the  Court  denied 
the  motion  for  a  continuance,  and  proceeding  with  the  trial  found,  that 
as  the  note  had  been  signed  by  Lovett  In  the  firm  name,  in  the  presence 
of  Flint,  the  latter  held  himself  out  to  the  world,  by  the  transaction,  as  a 
partner.  Beld:  tint,  that  the  testimony  of  Flint,  as  stated  in  the 
afiidaTlt,  was  competent  and  material  npon  the  question  Involved  in  the 
flndlnc;  second,  that  the  admission  of  the  plaintiffs  was  not  broad 
•Bongh  to  eover  all  tlM  Bftterlal  facts  to  which  defendanta  asq^ted 
ffUat  woQld  teatl^.  ^ 
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Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  defendant  Lovett  and^N.  C.  Adams  were  partners  in 
a  stage  line  from  San  Jose  to  Los  Angeles,  .under  the  finu 
name  of  W.  E.  Lovett  &  Co.  In  1867,  Adams  sold  his  inter- 
est in  the  business,  with  the  consent  of  his  partner,  to 
defendant  Flint,  and  received  in  part  payment  a  promissory 
note  from  Lovett  &  Co.,  payable  twelve  months  from  date. 
Before  the  maturity  of  the  note  Adams  indorsed  it  to  the 
plaintiffs.  When  presented  at  maturity  it  was  not  paid,  but 
was  protested,  and  in  October,  1869,  this  action  was  brought 
to  enforce  payment  of  it  The  motion  for  continuance,  to 
procure  the  attendance  of  an  absent  witness,  supported  by 
the  aflSdavit  noticed  in  the  opinion  of  this  Court,  being  over- 
ruled, the  case  was  tried  by  the  Court  and  a  judgment 
rendered  against  defendants  Flint  and  Lovett.  Defendant 
Flint  moved  for  a  new  trial,  and  the  motion  being  denied, 
he  appealed. 

The  other  facts  are  stated  in  the  opinion* 

D.  8.  Oregory,  for  Appellant. 

The  plaintiffs  at  the  trial  admitted  that  the  appellant 
Thomas  Flint,  if  placed  on  the  stand,  would  state  that  "  he 
did  not  sign  the  note"  in  question,  or  authorise  it  to  be 
signed  by  any  one  for  him;  but  this  admission  did  not  em- 
brace the  matter  to  which  the  appellant  was  expected  to 
testify.  The  affidavit  of  Bixby  states  that  just  upon  the  eve 
of  the  trial  it  was  discovered  that  Adams  could  give  testi- 
mony, not  that  Flint  signed  the  note  or  authorized  it  to  be 
signed,  but  that  he  negotiated  the  said  note  and  delivered 
the  same  to  the  payee,  and  that  Thomas  Flint  was  the  only 
person  who  could  contradict  this  statement,  and  which  the 
affiant  stated  was  false.  The  affiant  further  declared  that  it 
was  believed  by  affiant  that  Hint  would  testify,  if  an  oppoiv 
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tunity  to  examine  him  could  be  had,  "  that  he  had  naught  to 
do  with "  nor  "  was  he  concerned "  in  the  execution  "  or 
delivery  of  the  note." 

Accordingly,  the  Court  found,  on  the  testimony  of  Adams, 
that  Flint  delivered  the  note  to  the  plaintiff,  and  **  by  this 
testimony,"  held  himself  out  to  the  world  as  Lovett's  part- 
ner—  sho\nng  how  material  to  the  issue  the  Court  below 
regarded  the  testimony  which   Flint  was  not  permitted  to 


BodUy  &  Btmkin,  for  Bespondenta. 

There  was  no  error  in  the  Court  by  the  refusal  to  continue 
the  cause,  especially  so  when  plaintiffs  admitted  that  the 
witness  Flint  (also  one  of  the  defendants),  '^  would  testify 
that  he  did  not  sign  the  note,  in  the  complaint^mentioned,  or 
authorize  the  same  to  be  signed  by  any  one  for  him.''  It 
was  a  matter  for  the  sound  discretion  of  the  Court — which 
will  not  be  reviewed  by  this  Court,  except  in  cases  of  gross 
abuse,  to  the  injury  of  the  party.  (Smith  v.  BilleU,  16  CaL 
23.) 

It  is  true  that  issue  was  only  joined  on  the  4th  and  the 
trial  had  on  the  6th  day  of  October,  1869 — but  it  is  equally 
true  that  the  amended  complaint  was  filed  November  Sd, 
1868 ;  that  personal  service  was  had  on  Benjamin  Flint,  the 
admitted  partner  of  appellant,  on  the  Slst  of  December^ 
1868;  that  service  on  appellant  was  had  by  publication — 
which  was  commenced  on  April  24th,  1869  —  and  defendant 
had  from  that  time  until  the  sixth  of  October  to  have  been 
personally  present  at  the  trial,  or  to  have  had  his  deposition 
taken. 

By  the  Court,  Bhobxs,  C.  J. : 

It  is  not  now  contended  that  Thomas  Flint  was,  in  truth, 
t  member  of  the  firm  of  W.  E.  Lovett  &  Oa,  but  it  was 


&S4  PsoK  i;.  LoyxTT.  [Sup.  Ct. 

Opinion  of  the  Court  —  Rhodes,  C  J. 

found  by  the  Court  that  the  promissory  note  was  signed  by 
Lovett  in  the  firm  name^  in  the  presence  of  Flint,  and  that 
he  and  Lovett  delivered  it  to  Adams,  the  payee,  in  part  pay- 
ment for  his  interest  in  the  partnership  property,  which  was 
then  sold  by  him  to  Flint;  and  it  was  also  found  that  Flint 
held  "  himself  out  to  the  world  as  a  partner  of  the  defendant 
Lovett,  by  the  transaction  aforesaid."  In  the  affidavit 
which  was  filed  in  support  of  the  motion  for  a  continuance 
of  the  cause,  it  is  stated  that  Thomas'  Flint,  if  present,  would 
testify  "that  he  had  naught  to  do  with  and  was  wholly 
unconnected  with  either  the  execution  or  delivery  of  the 
promissory  note,  or  with  the  direction  of  the  business  of  the 
said  firm  of  W.  E.  Lovett  &  Co.*'  On  the  hearing  of  the 
motion,  the  plaintiffs  admitted  that  Flint,  if  present  as  a 
witness,  would  testify  "that  he  did  not  sign  the  note,  in 
the  complaiirt  mentioned,  or  authorize  the  same  to  be 
signed  by  any  one  for  him ;"  and  thereupon  the  Court  denied 
the  motion  for  a  continuance.  The  testimony  of  Flint,  as 
stated  in  the  affidavit  above  alluded  to,  was  competent  and 
material  upon  the  question  involved  in  the  finding  last  above 
mentioned,  as  that  finding  was  based  upon  the  alleged  par- 
ticipation of  Flint  in  the  transaction,  in  which  the  note  was 
made  and  delivered.  The  admission  of  the  plaintiffs  did 
not  extend  to  all  the  matters  which  the  defendants  expected 
to  prove  by  Flint.  They  did  not  admit  that  he  would  testify 
that  he  was  imconnected  with  the  delivery  of  the  note  or 
with  the  direction  of  the  business  of  the  firm.  The  admis- 
sion was  not  broad  enough  to  cover  all  the  facts,  to  which 
the  defendants  expected  that  Flint,  if  present  at  the  trial, 
would  testify,  and  the  continuance  should  have  been  granted. 
Judgment  and  order  rsveraed  and  eause  remanded  for  a 
new  triaL 
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[No.  2,8T6.] 

MCHARD  H.  SINTON,  D.  J.  OULLAHAN,  RICHARD 
J.  BUSH,  CHARLES  CORKERY,  J.  M.  BYRNE, 
EDWARD  BOSQUI,  GLUYAS  &  DUTTON,  and 
WILLIAM  HARNEY  v.  MUNROE  ASHBURY. 

^own  or  Lmiblatobb  otxe  Affaibs  asd  PiomTT  or  KuiaciPAL 
CoBPOBATiONS. —  The  LeglBlatare  has  the  constltutlonsi  power  to  direct 
and  control  the  affairs  and  property  of  a  municipal  corporation  for 
mnnicipal  purposes,  and  may,  for  soeh  pnrposea,  so  control  Its  aflCairs  bgr 
appropriate  legislation  as  ultimately  to  compel  It,  out  of  the  funds  in  Its 
treasnryp  or  hy  taxation,  to  pay  a  demand  which  in  good  conscience  it 
ought  to  pay,  though  there  hy  no  legal  liahlllty  to  pay  it. 

Openiko  ov  Stbhstb  ▲  LnoxBLATiTB  HuKiciPAL  PuKPOBB. —  The  Opening 
of  streets  in  a  city  is  clearly  a  municipal  purpose;  and  whether  the 
cost  of  iuch  enterprises  should  be  borne  by  the  contiguous  property,  or 
by  all  the  property  of  the  city,  or  a  certain  proportion  by  each.  Is  a  mat- 
ter for  leglsIatiTe  dlscrttiOB. 

GOKSTXTUnONALITT    OF    ACT    TO    PAT    SAV    FBANCIBCO    MONTGOMnT    BTBXWfS 

Extension  Commissionbbs. —  The  Act  of  Ifarch  4th,  1870,  requiring 
the  City  and  County  of  San  Francisco  to  advance  out  of  Its  treasury  a 
sufficient  sum  to  pay  for  the  services  of  the  Commissioners  and  certain 
others  employed  on  the  proposed  extension  of  Montgomery  and  Connecti- 
cut streeU  (Stats.  1869-70,  p.  146)  :  held,  to  be  clearly  constitutional. 

Original  application  in  the  Supreme  Oonrt  for  manda- 
mus. 

The  grounds  upon  which  the  defendant  attacked  the  Act 
of  March  4th,  1870,  and  rested  his  defense  to  this  applica- 
tion for  mandamus,  are  thus  stated  in  the  affidavit  of  Major 
Selby,  referred  to  in  the  opinion: 

"  That  he  is  advised  and  believes,  and  hereby  charges  and 
states,  that  the  validity  of  the  proceedings  for  the  extension 
of  Montgomery  street  and  Connecticut  street  is  questioned 
and  attacked,  and  that  it  is  questionable  and  doubtful 
whether  or  not  the  proceedings  for  the  extension  of  said 
streets  will  be  sustained ;  that  in  the  event  the  said  proceed- 
ings heretofore  had  should  be  declared  null  and  void  and  of 
no  effect,  the  said  streets  will  not  be  extended,  and  no 
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assessment  will  be  made  for  any  damage^  costs  expenses,  oi 
charges,  and  none  will  or  can  be  collected;  and  that  the 
City  and  Coimty  of  San  Francisco  would  thereupon  be 
entirely  without  any  remedy  to  collect  what  the  County 
Judge  might  compel  it  to  pay  to  the  applicants  applying  to 
him  to  fix  their  compensation  and  amount  of  expenses.'' 

The  amount  allowed  by  the  County  Judge  against  the 
city  was  thirty-two  thousand  seven  hundred  and  thirty  dol- 
lars and  ninety-six  cents;  but  as  anticipated  by  the  Mayor, 
the  streets  were  never  extended;  and  no  assessments  were 
ever  collected  to  reimburse  the  city  and  county  treasury. 

W.  H.  Patiersan,  for  Belators. 

When  a  person  is  clothed  with  power  and  has  assumed 
the  duties  of  a  public  officer,  he  has  taken  upon  himself  the 
obligation  to  perform  those  duties;  and  if  he  neglects  or 
refuses  to  do  so,  any  person,  whose  rights  are  thereby  injur- 
iously affected,  is  entitled  to  demand  relief,  and  mandamus 
is  the  proper  remedy.     (Moses  on  Mandamus,  14.) 

There  is  no  constitutional  question  involved.  The  matter 
of  the  compensation  of  the  relators,  directed  to  be  ascer- 
tained and  paid  by  the  Act  of  the  Legislature,  was  pecu- 
liarly within  its  province  and  jurisdiction  in  the  exercise  of 
the  sovereign  power  of  taxation.  (People  v.  AUen,  42  IT. 
Y.  378 ;  Litchfield  v.  Vernon,  41  N.  Y.  123 ;  PeopU  v.  Mayor 
of  Brooklyn,  4  Comstock,  419 ;  Guildford  v.  Supervisors  of 
Chenango  Co.,  3  Keman,  133 ;  Brewster  v.  City  of  Syracuse, 
19  N.  Y.  116;  The  Providence  Bank  v.  Billings,  4  Peters, 
514;  Beale  v.  Amador  Co.,  85  Cal.  624;  Blanding  v.  Burr, 
13  Cal.  350;  Howell  v.  The  City  of  Buffalo,  37  K  Y.  267; 
Thomas  v.  Leland,  24  Wend.  65 ;  Sharp  v.  Contra  Costa  Co., 
34  Cal.  284;  People  V.  McCreery,  84  CaL  482;  People  v. 
Alameda  Co.,  26  Cal.  641.) 
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W.  C.  Burnett,  tear  Bespondent 

The  Auditor  must  exercise  his  judgment  and  discretion  in 
passing  upon  claims  presented  to  him.  Mandamus  wonld 
not  lie  against  him,  but  should  have  been  brought,  if  at  all, 
against  the  Supervisors.  (Moses  on  Mandamus,  15 ;  Tre- 
mond  ▼.  Crippen,  10  Cal.  211 ;  Ludlum  v.  Judge  Fourth  Dis- 
trict, 9  Cal.  7 ;  People  ex  rel.  S,  F.  Oas  Co.  v.  Supervisors 
of  San  Francisco,  11  Oal.  42-) 

There  was  no  l^gal  or  moral  obligation,  on  the  part  of  the 
City  and  County  of  San  Francisco,  to  compensate  the  re- 
lators, nor  is  the  purpose  of  their  payment  a  municipal  one. 
The  demand  for  payment  does  not  arise  from  any  act  of  the 
city  and  county  as  a  municipal  corporation,  or  as  agent  of 
the  State  Gtovemment,  nor  out  of  contract.  The  passing 
over  of  the  money  would  be  an  advance  for  a  time,  without 
consideration,  to  relators,  with  a  chance  of  receiving  the 
same  amount  of  money  from  another  source  than  from  rela- 
tors. No  municipal  purpose  moving  to  the  payment,  it  can- 
not be  compelled.  (Atkins  v.  Town  of  Randolph,  31  Vt. 
226;  Bowdoinham  v.  Richmond,  6  Greenleaf,  112;  Bruns- 
wieh  V.  Litchfield,  2  Greenleaf,  28 ;  Hampshire  v.  Franklin, 
16  Mass.  88 ;  Hasbronck  v.  Milwaukie;  13  Wis.  87 ;  Tyson  v. 
Bchool  Directors,  51  Penn.  St.  9 ;  Grogan  v.  San  Francisco, 
8  Gal.  590;  Low  v.  Marysville,  6  CaL  214;  Hammet  v. 
Philadelphia,  65  Penn.  St*  146.) 

By  the  Court,  Oeookbtt,  J. : 

This  is  an  application  for  a  mandamua,  to  compel  the 
Auditor  of  the  City  and  County  of  San  Francisco  to  issue  his 
warrant  on  the  General  Fund  of  said  city  and  county  for  the 
Beveral  amounts  found  to  be  due  to  the  relators  respectively, 
by  the  County  Judge,  in  accordance  with  the  provisions  of 
the  Act  of  March  4th,  1870.    (Stats.  1869-70,  p.  146.)    The 
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application  is  resisted  chiefly  on  the  ground  that  the  Act  is 
unconstitutional,  and,  therefore,  void.  It  appears  from  the 
record  that  proceedings  were  commenced  by  the  Board  of 
Supervisors  under  the  Act  of  April  4th,  1864  (Stats.  1863-4, 
p.  352),  for  the  extension  of  Montgomery  and  Connecticut 
streets,  in  said  cily ;  and  the  relators  were  appointed  Commis- 
sioners  to  assess  the  damages  and  benefits  to  the  property 
to  be  affected  by  the  proposed  improvement.  By  the  provi- 
sions of  the  last  mentioned  Act,  all  the  expenses  of  the  under- 
taking, including  the  compensation  of  the  Commissioners, 
were  to  be  borne  by  and  assessed  upon  the  property 
to  be  benefited  by  the  improvement ;  and  it  was  made  the  duty 
of  the  Board  of  Supervisors  to  ascertain  and  declare  what 
property  would  be  thus  benefited,  and  would,  therefore,  be 
liable  to  assessment.  This  duty  was  performed,  and  the  C<Hn- 
missioners  proceeded  to  make  the  assessments  as  required  by 
law.  By  the  Act  of  March  4th,  1870,  the  County  Judge  was 
authorized  to  hear  and  determine,  on  the  application  of  the 
Commissioners,  the  amount  due  to  them  for  their  services, 
and  for  counsel  fees,  clerk  hire,  office  rent,  and  other  necessary 
incidental  expenses;  and  on  ascertaining  the  amount  due  it 
is  made  the  duty  of  the  County  Judge  to  file  his  decision  or 
determination  with  the  Auditor  of  the  city  and  county,  who 
shall,  thereupon,  draw  his  warrant  on  the  General  Fund  in 
the  treasury  of  the  city  and  county  for  the  amoimt  so  ascer- 
tained to  be  due,  and  the  Treasurer  is  directed  to  pay  the 
warrant  The  amount  so  paid  out  of  the  treasury  is  to  be 
refunded  by  assessments  on  the  property  benefited  by  the 
improvement  The  Act  further  requires  that  notice  of  these 
proceedings  be  given  to  the  Attorney  for  the  city  and  coimty ; 
and  the  Coimty  Judge  is  authorized  to  hear  testimony  and 
to  examine  the  Commissioners  under  oath.  It  appears  in  the 
case  that  the  County  Judge  heard  the  application  of  the 
Commissioners,  after  due  notice  to  the  City  and  County  At- 
torney, and  made  his  decision  in  writing,  determining  the 
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amount  due,  and  filed  the  Bame  with  the  Auditor,  who  refnses 
to  issue  his  warrant  hecanse  he  entertains  a  doubt  whether 
the  Act  of  March  4th,  1870,  is  a  constitutional  and  valid 
enactment. 

The  argument,  by  which  it  is  sought  to  impeach  the  valid- 
ity of  the  Act  is,  that  when  the  Commissioners  were  ap- 
pointed, and  rendered  the  services  for  which  they  now  seek 
compensation,  the  city  and  county  were  not,  and  are  not, 
imder  any  legal  or  moral  obligation  to  pay  for  such  service, 
isasmuch  as  the  Act  of  April  4th,  1864,  under  which  the 
proceedings  for  extending  the  streets  were  commenced,  ex- 
pressly provides  that  the  entire  expense  of  the  work  shall  be 
defrayed  by  assessments  on  the  property  benefited  by  the 
improvement  It  is  insisted  that  the  Commissioners  ac- 
cepted their  employment^  and  performed  the  service,  with 
full  knowledge  that  their  services  were  to  be  paid  for  in  this 
method,  and  not  otherwise,  and  hence  that  the  city  and  county 
were  under  neither  legal  nor  moral  obligation  to  pay  for 
them;  and  it  is  denied  that  the  Legislature  has  the  power, 
imder  the  Constitution,  to  appropriate  the  funds  of  a  munici- 
pal corporation  towards  the  liquidation  of  a  demand,  which 
the  corporation  was  not  under  even  a  moral  obligation  to  pay. 
It  is  stated  that  the  funds  in  the  treasury  of  the  corporation 
were  raised  by  taxation,  for  mimicipal  purposes  only,  and 
can  be  applied  to  no  other ;  and  that  to  apply  them  in  satis- 
faction of  a  demand,  which  the  corporation  was  not  boimd, 
in  good  conscience,  to  pay,  would  be  to  appropriate  them 
to  a  purely  private  purpose,  having  no  connection  whatever 
with  municipal  affairs ;  and  the  power  of  the  L^islature  to 
do  this  is  denied. 

But  few  branches  of  jurisprudence  have  been  more  fully 
diecQssed  by  American  Courts  than  the  extent  to  which 
mmucipal  corporations  and  their  property  are  subject  to  leg- 
VOL.  xu.— M 


630  SiKTow  V.  AsHBUBT.  [Sup.  Ct 


Opinion  of  th«  Cooit —  Crockett,  J. 


islative  control  and  dispoBition.  But  whilst  it  is  conceded 
in  nearly  all  the  cases  that  a  municipal  corporation  is  a  sub- 
ordinate part  of  the  State  Government,  organized  for  the 
more  convenient  administration  of  the  local  affairs  of  a  par- 
ticular district,  and  deriving  its  powers  wholly  from  the  Leg- 
islature, to  whose  general  control  and  supervision  it  is  sub- 
ject, I  am  not  aware  that  any  case  has  gone  so  far  as  to 
hold  that  the  Legislature  may  devote  the  funds  of  a  munici- 
pal corporation  to  purposes  confessedly  private  and  having 
no  relation  to  municipal  affairs.  But  I  deem  it  unnecessary 
for  the  purposes  of  this  decision  to  review  the  authorities  on 
this  pointy  or  to  attempt  to  define  with  precision  the  limits 
of  the  l^slative  authority  over  the  property  and  f imds  of  a 
municipal  corporation.  It  is  established  by  an  overwhelm- 
ing weight  of  authority,  and,  I  believe,  is  conceded  on  all 
sides,  that  the  Legislature  has  the  constitutional  power  to 
direct  and  control  the  affairs  and  property  of  a  municipal 
corporation  for  municipal  purposes,  provided  it  does  not  im- 
pair the  obligation  of  a  contract,  and  by  appropriate  legisla- 
tion may  so  control  its  affairs  as  ultimately  to  compel  it,  out 
of  the  funds  in  its  treasury,  or  by  taxation  to  be  imposed 
for  that  purpose,  to  pay  a  demand  when  properly  established, 
which  in  good  conscience  it  ought  to  pay,  even  though  there 
be  no  legal  liability  to  pay  it  (Seals  y.  Amador  County,  35 
Cal.  624 ;  Blanding  v.  Burr,  13  Cal.  343 ;  People  v.  Board  of 
Supervisors  of  San  Francisco,  11  Cal.  206 ;  Sharp  v.  Contra 
Costa  County,  34  Cal.  284;  People  v.  McCreery,  34  Cal. 
432;  People  v.  Alameda  County,  26  Cal.  641.) 

It  remains  only  to  inquire  whether  the  appropriation  in 
this  case  was  for  a  municipal  or  for  a  purely  private  purpose. 
The  work  in  respect  to  which  the  services  of  the  Commis- 
sioners were  rendered  was  clearly  one  of  great  public  im- 
portance. It  related  to  the  extension  of  the  principal  street 
of  the  city;  and  the  enterprise  was  set  on  foot  and  ordered 
to  be  carried  forward  by  the  Board  of  Supervisors.     The 
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law,  as  it  dien  stood,  it  is  true,  directed  ibe  compenfiation  to 
the  CommissioneFB  to  be  paid  by  meanfl  of  assessments  on 
the  pioperty  benefited;  and  it  may  be  assumed  that  when 
they  accepted  this  employment,  and  performed  the  service, 
it  was  with  the  distinct  understanding  that  they  were  to  look 
to  this  source  only  for  their  compensation.  But  it  appears 
from  the  affidavit  of  Mayor  Selby  that  grave  doubts  were 
entertained  whether  the  whole  enterprise  for  extending  the 
streets  might  not  ultimately  f  ail,  and  no  assessments  be  col- 
lected out  of  which  to  defray  the  expenses;  and  it  was  pos- 
sibly in  view  of  this  contingency  that  the  Legislature  deemed 
it  but  just  and  equitable  that  the  city  and  county  should 
advance  the  money  to  the  Commissioners,  and  take  the 
chance  of  being  reimbursed  out  of  the  assessments.  The 
Board  of  Supervisors  having  set  on  foot  a  plan  for  extending 
the  principsd  street  ef  the  city  through  many  blocks,  and 
caused  private  citizens  to  expend  their  time  and  labor  in 
furtherance  of  the  enterprise,  it  may  well  be  that  when 
doubts  arose  as  to  the  success  of  the  undertaking  the  Legis- 
lature deemed  it  equitable  that  the  hazard  of  the  contin-* 
gency  should  be  borne  by  the  city  and  county,  and  not  by 
tiie  Commissioners.  But  the  compensation  to  the  Commis- 
sioners is  only  an  inconsiderable  portion  of  the  expense 
which  was  expected  to  result  from  the  extension  of  the 
streets;  all  of  which  is  to  be  assessed  on  the  contiguous 
property,  which  it  is  supposed  will  be  chiefly  benefited  by 
the  improvement.  But  if  the  Legislature  should  decide, 
even  after  the  whole  enterprise  is  completed,  that  it  would 
not  be  just  to  assess  upon  the  contiguous  property  the  entire 
cost  of  opening  a  great  artery  for  trade  and  travel  through 
the  heart  of  a  populous  city,  and  should  require  a  portion  of 
the  cost  to  be  defrayed  out  of  the  city  treasury,  or  by  taxa- 
tion on  all  the  inhabitants,  I  am  not  prepared  to  say  it  would 
exceed  its  constitutional  power.  The  opening  of  streets  is 
clearly  a  municipal  purposoi  and  whether  the  cost  of  such 
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ent-erprises  shall  be  borne  by  the  contiguotis  property,  or  by 
all  the  property  of  the  city,  or  a  certain  proportion  by  each, 
is  a  matter  for  legislative  discretion.  It  cannot,  with  pro- 
priety, be  asserted  that  it  is  inequitable  to  compel  all  the 
property  of  a  city  to  contribute  toward  opening  and  main- 
taining its  principal  highways.  These  views  appear  to  be 
supported  by  the  following  authorities:  Thomas  v.  Leland, 
24  Wend.  66 ;  Brewster  v.  Syracuse,  19  N.  T.  117 ;  People  v. 
McSpedon,  21  How.  Pr.  K.  178 ;  People  v.  Piehney,  82  K  Y. 
393 ;  People  ▼.  Morris,  18  Wend.  395 ;  People  v.  Batchehr, 
22  N".  Y.  128;  Police  Commissioners  v.  County  Court,  84 
Mo.  646;  Layton  v.  New  Orleans,  12  La.  An.  K.  515. 

In  this  case  all  that  the  Legislature  has  attempted  to  do 
is  to  compel  the  city  and  county  to  advance,  out  of  its  treas- 
ury, a  small  portion  of  the  cost  of  opening  one  of  its  chief 
thoroughfares  until  the  amount  shall  be  reimbursed  by 
means  of  assessments  on  the  property  to  be  principally  ben- 
efited, and  I  think  the  Act  is  clearly  constitutional. 

It  is  therefore  ordered  that  the  writ  issue  as  prayed  for. 

Bhodbs,  C.  J.,  and  Tbmplb,  J.,  concurring: 
We  concur  in  the  judgment 


[No.  2,189.] 

WALTER  BOHALL  v.  D.  N.  DILLER 

CoNSTBUCTXpN  OF  Wbittin  Contbact. —  In  a  contract  for  the  payment  of 
money  at  different  periods  of  time,  with  an  extension  of  time,  if  needed, 
for  the  payment  of  an  installment  the  extension  Is  a  priyilege  of  which* 
if  the  party  entitled  to  it  desires  to  avail  himself,  he  must  notify  the 
other  party,  on  or  before  the  day  npon  which  the  installment  becomes 
due,  that  he  needs  the  extension. 

Complaint    in    Action    fob    Damaobs. —  In    an    action    for    damages    the 
plaintiff  mnst  allege,  in  his  complaint,  that  he  hat  ■attained  ( 
order  to  tnstaln  a  judgment  for  damages. 
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CoKCU'axBsn  Cotenamts. —  A  party  who  agrees  to  convey  land  upon  pay- 
ment of  the  pnrchaie  money,  cannot  recover  the  purchase  money  due 
upon  the  contract  xmtil  he  tenders  a  deed,  if  all  the  Installments  became 
due  before  the  action  was  brought. 

AuoQATiOH  09  TsNDBB.^In  such  a  case  the  complaint  must  allege  a 
tender  of  a  conveyance. 

BisciBsiON  ow  CoNTBACT. —  VnNDOB  AND  VflNDmB. —  Whcu  a  veudce  has  so 
fiiiled  to  perform  the  contract  that  the  vendor  may  elect  to  treat  ttie  con- 
tract  as  rescinded,  it  Is  incumbent  upon  the  vendor,  in  order  to  work 
that  result,  to  restore  to  the  vendee  whatever  he  has  paid  on  the 
contract 

louf. —  M178T  sa  Evmaa. —  The  rescission  of  a  contract,  to  be  effectual, 
must  be  a  rescission  M  ioto, 

iDtM. —  ALLEQATIOlf     IN     COMPLAINT    IN     EJECTMENT. lU     Order    tO     TCCOVer 

possession  of  premises  on  the  ground  of  rescission  of  contract,  tike 
plaintiff  must  allege  a  repayment  or  tender  of  the  amount  paid  by  tlie 
defendant  at  ttie  execution  of  the  contract 

Apfeai.  from  the  District  Court  of  tlie  Eighth  Judicial 
District,  County  of  Elamath. 

The  facts  are  stated  in  the  opinion  of  the  Court 

George  CadwaUider,  for  Appellant 

Bohall  does  not  aver  that  he  demanded  payment,  or  that 
he  tendered  Diller  a  conveyance*  On  the  last  branch  he 
Bays  "  he  was  prepared  to  do  it  on  the  1st  of  April,  1866." 
This  is  not  sufficient  {Hill  v.  Origsby,  35  CaL  666.)  This 
suit  was  commenced  twenty-six  days  before  the  needed 
extension  of  time  for  the  April  payment  expired.  The 
option  of  the  extension  was  entirely  with  Diller.  It  was 
not  necessary  for  him  to  ask  Bohall  for  it;  for  the  latter 
could  not  refuse  it  This  could  not  be  damaging  to  Bohall ; 
for  with  the  extension  to  Diller  went  the  interest  or  use  of 
one  per  cent  per  month  to  BohalL  Look  at  the  complaint 
in  any  aspect,  and  it  declares  no  cause  of  action.  The 
judgment  of  the  Court  seems  to  have  an  element  in  it 
entirely  unwarranted  by  the  complaint.  We  refer  to  the 
thtee  hundred  and  fifty  dollars  damages.  {Pittsburg  Coal 
Co.  V.  Greenhoodj  39  CaL  71.) 
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Walter  Van  Dyke,  for  Respondent 

The  plaintiff,  in  his  complaint^  aUeges,  in  addition  to  idiai 
appellant's  counsel  quotes  in  his  brief:  '^  That  at  all  times 
he  has  complied  with  the  several  obligations  and  agreements 
imposed  upon  him  in  any  way  by  said  instrument  and  said 
agreement;  and  he  further  alleges  that  said  defendant  has 
complied  with  none  of  the  obligations,  promises,  and  under- 
takings imposed  upon  him  by  said  agreement"  This  is 
sufficiently  pleading  the  performance  o£  conditions  precedent 
in  a  contract  (Pr.  Act,  Sec  60 ;  Cal  8L  Nav.  Go.  f.  Wright, 
6  Cal.  268;  People  v.  Jackson,  24  Oal.  632.) 

By  the  Court  Rhodes,  0.  J.: 

The  complaint  states  that  the  plaintiff  was  Uie  owner  and 

in  possession  of  the  premises  in  controversy;  and  that  he 
and  the  defendant  entered  into  a  contract  in  writing  for  the 
sale  of  the  land  by  the  plaintiff  to  the  defendant  By  the 
conlract  it  appears  that  the  price  to  be  paid  was  six  hundred 
dollars  —  fifty  dollars  paid  in  hand,  one  hundred  dollars  to  be 
paid  on  the  1st  of  August,  1866,  and  four  hundred  and  fifty 
dollars  on  the  1st  of  April,  1866,  "  with  a  continuance  of 
time  of  payment,  if  needed,  on  the  last  mentioned  amount, 
six  months;"  and  that  the  plaintiff,  upon  the  payment  of 
the  purchase  money,  was  to  convey  the  premises  to  the 
defendant  It  is  further  stated  that  the  plaintiff  put  the 
defendant  into  the  possession  of  the  premises,  and  that  the 
defendant  is  now  in  possession ;  that  the  defendant  has  not 
paid  any  part  of  either  of  the  last  two  mentioned  sums;  that 
the  defendant  has  not  made  any  application  for  an  extension 
of  time  for  the  payment  of  the  last  mentioned  sum;  and 
that  on  the  1st  of  April,  1866,  the  plaintiff  "  was  prepared 
to  convey"  the  premises  to  the  defendant.  The  prayer  is 
that  the  defendant  be  decnreed  to  surrender  to  the  plaintiff 
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the  possession  of  the  premises,  and  that  the  plaintiff  have 
judgment  for  five  hundred  and  fifty  dollars,  with  interest, 
as  damages  for  the  breach  of  the  contract,  and  for  the  use  of 
the  premises,  and  also  for  general  relief.  The  plaintiff 
had  judgment  for  the  recovery  of  the  possession  of  the 
premises,  and  for  three  hundred  and  fifty  dollars  damages. 
The  appeal  is  from  the  judgment. 

The  "  continuance  of  time  of  payment "  for  six  months, 
mentioned  in  the  contract,  was  a  privilege  granted  to  the 
defendant;  and  if  he  desired  to  avail  himself  of  it,  it  was 
incumbent  on  him  to  notify  the  plaintiff,  on  or  before  the 
day  mentioned  for  the  payment  of  the  last  instaUment,  that 
he  '^  needed ''  such  extension  of  time.  It  not  appearing  that 
such  notice  had  been  given,  the  last  installment  had  become 
due  before  the  commencement  of  the  action. 

The  complaint  ia  not  sufficient  to  sustain  the  judgment. 
It  IS  not  alleged  in  the  complaint  that  the  plaintiff  has  sus- 
tained damages,  and,  therefore,  he  is  not  entitled  to  a  jndg- 
ment  for  damages. 

He  cannot  recover  the  purchase  money;  for  the  agree- 
meDt  was  that  the  conveyance  should  be  executed  upon  the 
payment  of  the  purchase  money;  and,  as  the  last  iostallment 
had  become  due  before  the  action  was  commenced,  it  was 
necessary  for  him  to  tender  a  deed  before  suing  for  the 
purchase  money.  The  covenants  in  such  case  are  concurrent 
The  plaintiff  has  not  alleged  a  tender  of  a  conveyance  of 
the  premises. 

The  plaintiff  having  stated  the  contract  of  sale,  and  alleged 
that  under  it  he  placed  the  defendant  in  possession  of  the 
premises,  it  became  necessary  for  him,  if  he  desired  to  recover 
the  possession,  to  show,  that  the  contract  was  rescinded, 
^en  a  vendee  has  so  failed  to  perform  the  contract,  that 
the  vendor  may  elect  to  treat  the  contract  as  rescinded,  it  is 
incmnbent  on  the  vendor,  in  order  to  work  that  result,  to 
reetore  to  the  vendee  whatever  he  has  paid  on  the  contract. 
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A  rescission  of  a  contract^  in  order  to  be  eSectuali  must  be  a 
rescission  in  toto.  The  plaintiff  has  failed  to  all^e  a  repay- 
ment, or  tender  of  thQ  amount  paid  by  the  defendant,  at  the 
execution  of  the  contract  He,  therefore,  cannot  proceed 
to  recover  die  possession  of  the  premises  on  the  ground  of 
a  rescission  of  the  contract. 

Judgment  reversed,  and  cause  remanded^  with  leave  to 
the  plaintiff  to  amend  his  complaint 


[No.  2.40S.] 


THE  MAYOR  AND  COMMON  COUNCIL  OF  THE 
CITY  OF  SAN  JOSE  m  ai.  r.  JOHN  TRIMBLE. 

MxziCAir  Obamt,  iKCLCDiifa  Pkitati  Clajk.^A  M^ean  grant  was 
confirmed  l>y  tht  United  States,  axeeptlng  certain  tracts  Indnded  within 
Its. exterior  boundaries,  granted  to  private  claimants.  Land  claimed  as 
part  of  a  tract,  thas  excepted  was  excluded  by  an  official  surrey  of  the 
tract;  held,  that  the  land  thus  ezclnded  is  a  portion  of  the  land  con- 
firmed in  the  larger  grant 

CONSTBUCTION     OF     StATDTB. —  LlMrTATIOSr     «0     BlOOTBBT     UimSB     ICSZICAJI 

Grant. —  An  actual  adverse  possession  of  five  years  subsequent  to  ths 
passage  of  the  Act  of  1868,  relative  to  Spanish  and  Mexican  grants,  will. 
In  certain  cases,  bar  a  recovery  nnder  a  title  derived  from  Spain  or 
Mexico,  even  thoogh  the  title  was  not  eonflrmed  until  after  the  expiration 
«f  the  five  years. 
ADvaasB  Posssbsxon  as  Bab  *o  Rbcovbbt. —  Adverse  possession*  In  order 
to  bar  a  recovery  by  the  true  owner,  must  have  continued,  without  inter- 
ruption, during  the  statutory  period.  If  interrupted,  even  by  force  of 
fraud,  and  the  possession  be  recovered  by  a  peaceable  or  forcible  entry, 
or  by  process  of  law,  the  continuity  is  broken,  and  the  statute  begins  ts 
mn  only  from  the  time  of  the  reentry. 


Appeal  from  the  District  Cotirt  of  the  Third  Judicial  Dis- 
trict, County  of  Santa  Clara. 

Plaintiffs  had  judgment,  and  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Court. 
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Argument  for  Appellant. 


Moore,  Lains  <6  Silent,  for  Appellant. 

The  proofs  show  that  the  defendant  Trimble  entered 
into  the  possession  of  the  premises  under  a  paper  title,  1857 ; 
that  he  in  all  things  subjected  it  to  his  dominion  and  con- 
trol; claimed  it  as  his  own  against  all  the  world;  had  it 
inclosed,  and  cultivated  it,  and  continuously  and  uninter- 
ruptedly held  it  until  at  least  as  late  as  January,  186S.  The 
oomplaint  was  not  filed  until  the  14th  of  October,  1868. 
This  gave  the  defendant  title  under  the  statutes  of  this 
State.  The  sixth  section  of  our  statute  of  limitations  governs 
in  ejectment  (24  CaL  289.)  The  possession  of  the  defendant 
was  adverse,  under  sections  ten,  eleven,  twelve,  and  thirteen 
of  Acts  of  Limitatioiis.  (2  Hittell,  4862-4856.)  The  Court 
placed  itB  instructions  on  the  ground  that,  as  the  plai;ntiff8 
daimed  title  under  a  Spanish  or  Mexican  grant,  the  statute 
did  not  run  until  final  confirmation.  Until  the  amendment 
of  April  18th,  1863  (2  Hittell,  4348,  and  foot  note),  a  party 
darning  under  such  grant  had  the  special  privilege  of  main- 
taining an  action  of  this  kind,  if  commenced  within  five 
jears  after  final  confirmation.  (See  24  CaL  114;  26  CaL 
23 ;  27  CaL  67 ;  33  Cal.  448.)  This  was  a  special  privilege, 
not  really  necessary  to  the  protection  of  such  titles,  as  eject- 
ment oould  be  maintained  on  sudi  titles,  without  confirma- 
tion. (18  CaL  198 ;  21  CaL  662 ;  10  Cal.  589 ;  38  Cal.  102.) 
By  Act  of  18th  April,  1863  (Stats,  1868,  pp.  325,  327),  this 
privilege  was  limited.  All  grants  then  not  finally  confirmed 
had  to  be  sued  on  within  five  years,  or  be  barred  of  their 
remedy  where  there  was  one  adverse  holding.  This  suit 
was  not  80  brought;  and  the  defendant's  five  years  hold- 
ing made  him  a  perfect  title.  The  Spanish  grant  claimants 
did  not  take  advantage  of  the  proviso,  since  they  aak  this 
special  privilege.  It  was  a  mere  proviso,  and  not  an  excep- 
tioiL    The  statute  was  against  a  Spanish  title,  as  well  as 
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Argament  for  Respondent. 

any  other,  unless  the  holders  took  advantage  while  it  ex- 
isted. Statutes  conferring  such  privileges  are  strictly  con- 
strued. (Cooley's  Constitutional  Limitations,  393,  394,  and 
authorities  there  cited.)  The  plaintiffs  allowed  their  time 
to  pass,  and  their  title  is  governed  by  the  general  statute; 
and  under  the  statute  the  defendant's  long  continued  posses- 
sion, before  the  pretended  ouster  of  the  Ogans,  gave  hira  a 
title  that  could  not  be  divested,  except  by  conveyance  or  a 
possession  adverse  to  his  own  continuance  for  five  years. 
(See  Arrington  v.  Liseom,  84  Cal.  868 ;  Stockman  v.  Cannon, 
86  Cal.  635.)  The  Court  misdirected  the  jury  as  to  this  mat- 
ter throughout  the  instructions. 

/.  Alexander  ToeU,  for  Respondent 

The  construction  of  section  six  of  the  Act  of  1868,  con- 
tended for  by  appellant^  is  that  the  plaintiff's  remedy  was 
barred  before  her  right  accrued.  This  is  not  a  case  of  a 
grant  of  a  specific  quantity  within  large  exterior  boundaries, 
but  it  is  a  grant  of  all  contained  within  the  exterior  bounda- 
ries, excepting  a  certain  grant  within  said  exterior  bounda- 
ries, the  quantity  and  boundaries  of  which  said  interior  grant 
remained  to  be  determined,  and  located,  and  segregated ;  and 
until  that  question  was  finaUy  determined,  the  lands  in  dis- 
pute could  not  be  affected  by  the  statute  of  limitations. 
(Mayor,  etc.,  v.  Urridias,  87  Cal.  889.)  Such  a  construc- 
tion as  is  given  by  appellant,  would  only  give  a  few  months, 
or  weeks,  or  days,  within  which  to  commence  an  action  to 
a  certain  class  of  titles,  to  wit:  such  as  were  only  con- 
firmed a  few  months,  or  weeks,  or  days  before  five  years 
after  the  passage  of  the  Act,  and  all  those  confirmed  after 
that  date,  would  be  barred  before  the  right  accrued.  Can 
the  Legislature,  in  defiance  of  the  Constitution  and  the 
Treaty  of  Guadalupe  Hidalgo,  say:  If  your  title  is  finally 
eonfirmed  to  you  by  the  Courts  of  the  United  States  within 
five  years  from  this  date  (the  passage  of  the  Act),  you  may 
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have  your  land^  but  if  It  is  not,  then  yon  can't  get  it^  although 
you  could  not  sue  for  it  before?  I  submit  that  it  cannot, 
and  that  such  an  Act  is  clearly  unconstitutional.  {Brooks 
V.  Eyde,  37  Cal.  366;  Lathrop  v.  Mills,  19  Cal.  513.)  In 
this  case  the  defendant  did  not  show^  nor  did  he  have  a  five 
years'  continuous  adverse  possession  at  the  commencement 
of  this  action,  and  therefore  could  not  claim  the  bar  of  the 
statute  he  contends  for.  (Hittell,  Art  4,351 ;  San  Froirv 
CISCO  V.  Fulde,  37  Cal.  349;  Brooks  v.  Hyde,  supra;  Steven' 
son  V.  Bennett,  35  CaL  424 ;  lucese  and  Vallejo  v.  Clark,  3 
Cal.;  Maguire  v.  Tyler,  8  Wallace,  650;  Jordon  et  al.  v. 
Borrett  et  al.,  4  How.  169;  Lee  v.  Norris,  Cro.  Eliz.  831; 
Arrington  v.  Liscom,  34  CaL  365.) 

By  the  Court,  Cbookxtt,  J. : 

The  action  is  ejectment,  and  the  plaintiffs  are  clearly  en- 
titled to  recover,  iinless  the  defendant  has  established  a  valid 
defense  under  the  statute  of  limitations.  The  plaintiffs 
daim  under  a  final  decree  of  the  Supreme  Court  of  the 
United  States,  rendered  in  June,  1866,  confirming  to  them  a 
lai^  tract,  which  includes  the  premises  in  controversy ;  but 
on  the  face  of  this  decree  there  is  excepted  irom  its  opera- 
tion certain  tracts  granted  by  the  Spanish  or  Mexican  Gov- 
ernments to  private  claimants;  and  of  these  excepted  tracts 
the  ^'Rancfao  Milpitas"  was  cfae.  This  tract  was  granted 
by  the  Mexican  Gbvemment  to  one  Alviso,  whose  title  was 
confirmed  by  a  final  decree  of  the  proper  tribunal  of  the 
United  States  prior  to  the  year  1863 ;  and  an  official  survey 
thereof  was  made  by  one  Thompson,  a  Deputy  United  States 
Surveyor,  which  survey  included  the  premises  in  controversy 
as  a  part  of  said  rancho.  But  in  September,  1863,  this  sur- 
vey was  set  aside  by  competent  authority  and  a  new  survey 
ordered,  which  was  accordingly  made  and  became  final  in 
December,  1868.     This  survey  excluded  the  premises  in  con- 
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troversy  from  the  Milpitas  Rancho;  and  it  results,  as  a 
necessary  conclusion  from  these  facts,  that  said  premises  are 
a  portion  of  the  lands  finally  confirmed  to  the  plaintiffs  by 
the  decree  of  June,  1866. 

But  it  appears  in  the  case  that  as  early  as  1851,  Alviso* 
claiming  to  be  the  owner  of  said  premises  as  a  portion  of 
the  Eancho  Milpitas,  sold  and  conveyed  them;  and  the 
defendant  deraigns  title  under  this  conveyance.  It  further 
appears  that  the  defendant  and  his  predecessors  entered  under 
this  title,  and  had  the  actual  and  undisturbed  possession 
from  1851  to  1863,  in  which  last  named  year  the  defendant 
was  forcibly  evicted  from  the  whole  tract,  or  the  greater 
portion  thereof,  by  one  Ogan,  who  had  the  actual  possession 
until  the  early  part  of  the  year  1866,  when  the  defendant 
regained  the  possession  by  process  of  law,  and  has  ever  since 
remained  and  is  yet  in  possession.  The  present  action  was 
commenced  in  October,  1868,  and  the  defense  chiefly  relied 
upon  is  the  statute  of  limitations. 

The  title  of  the  plaintiffs  is  derived  from  the  Spanish  and 
Mexican  Gk)vemments,  and  under  the  amendment  of  1855 
to  the  statute  of  limitations,  it  is  quite  plain  that  if  that 
amendment  had  remained  in  force  the  statute  would  not  have 
commenced  to  run  against  the  plaintiffs  until  after  their  claim 
was  finally  confirmed  and  had  been  located  by  a  final,  ap- 
proved survey.  But  in  1863  the  statute  was  again  amended 
and  materially  modified,  in  respect  to  actions  or  defenses 
founded  on  titles  derived  from  Spain  or  Mexico.  The  sixth 
section  of  the  amendatory  Act,  after  providing  that  time 
which  had  already  run  under  the  existing  law,  should  be 
taken  and  computed  as  a  part  of  the  time  limited  in  said 
amendatory  Act,  for  the  commencement  of  an  action  or  mak- 
ing a  defense  thereto,  proceeds  as  follows: 

"  Provided,  further,  that  any  person  claiming  real  prop- 
erty, or  the  possession  thereof,  or  any  right  or  interest 
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therem  under  title  derived  from  the  Spanish  or  Mexican 
GoYemment,  or  the  authorities  thereof,  which  shall  not  have 
been  finally  confirmed  by  the  Government  of  the  United 
States  or  its  legally  constituted  authorities,  more  than  five 
years  before  the  passage  of  this  Act^  may  have  five  years 
after  the  passage  of  this  Act  in  which  to  commence  his 
action  for  the  recovery  of  such  real  property  or  the  possession 
thereof,  or  any  right  or  interest  therein,  or  for  the  rents 
and  profits  out  of  the  same,  or  to  make  his  defense  to  an 
action  founded  upon  the  title  thereto;  and  provided,  further, 
that  nothing  in  this  Act  contained  eJiall  be  so  construed  as 
to  extend  or  enlarge  the  time  for  commencing  actions  for  the 
recoveiy  of  real  estate  or  the  possession  thereof,  under  title 
derived  from  the  Spanish  or  Mexican  Government,  in  a  case 
where  final  confirmation  has  already  been  had,  other  than 
is  now  allowed  under  the  Act  to  which  this  Act  is  amenda- 
toiy.** 

This  provision  is  by  no  means  free  from  ambiguity;  but 
as  I  interpret  it,  the  substance  of  the  enactment  is  that  if  a 
title  derived  from  Spain  or  Mexico  had  been  finally  con- 
firmed prior  to  the  passage  of  said  amendatory  Act,  an  actual 
adverse  possession  for  five  years  or  more  after  the  fimal  con- 
firmation will  bar  a  recovery.  But  if  the  title  had  not  been 
finally  confirmed  at  the  time  of  tiie  passage  of  the  amenda- 
tory Act,  five  years  from  the  date  of  its  passage  is  allowed 
within  which  to  commence  the  action  against  one  in  the 
actual  adverse  possession,  without  reference  to  the  date  of 
the  subsequent  confirmation.  In  other  words,  an  actual 
adverse  possession  of  five  years  subsequent  to  the  passage 
of  the  Act  of  1863,  or  the  time  when  it  took  effect,  will  bar 
a  recovery  under  a  title  derived  from  Spain  or  Mexico,  even 
thou^  the  titie  was  not  confirmed  until  after  the  expiration 
of  five  years. 

Prior  to  the  passage  of  thk  Aet|  an  advene  poesaeBion, 
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however  long  continued,  would  not  defeat  a  recovery  under 
this  class  of  titles,  unless  it  continued  for  live  years  after 
final  confirmation,  and  before  action  brought  But  in  the 
Act  of  1863,  the  Legislature  saw  fit  to  declare  that  no  more 
than  five  years  from  that  date  should  be  allowed  to  holders 
of  these  titles,  which  were  not  then  confirmed,  within  which 
to  commence  their  actions  against  persons  in  the  actual 
adverse  possession.  Not  is  there  anything  unreasonable  or 
unjust  to  the  holders  of  these  titles  in  this  provision.  A 
long  period  had  already  been  allowed  them  within  which  to 
perfect  their  titles  and  to  commence  proceedings  for  the 
expulsion  of  intruders,  and  yet  a  further  period  of  five  years 
was  allowed,  by  the  Act  of  1863,  for  that  purpose.  They 
were  under  no  necessity  to  await  a  final  confirmation  before 
proceeding  against  intruders,  inasmuch  as  it  has  been  repeat- 
edly decided  by  this  Court  that  the  holder  of  a  Mexican  or 
Spanish  grant  is  entitled  to  the  possession  of  the  whole  tract 
included  within  the  exterior  limits  of  his  grant,  pending  the 
proceedings  for  the  confirmation  of  his  title,  and  may  main- 
tain ejectment  therefor  prior  to  the  final  confirmation.  The 
holders  of  these  titles,  therefore^  have  no  just  cause  to  com- 
plain that  the  Legislature  has  not  been  sufficiently  indulgent, 
or  has  not  afforded  them  the  most  ample  opportunity  to  pro- 
tect their  rights;  and  a  just  regard  for  the  repose  of  titles 
demanded  that  this  species  of  litigation  should  be  speedily 
ended. 

Applying  these  principles  to  the  case  in  hand,  the  condu- 
aion  is  inevitable  that,  if  the  defendant  was  in  the  actual 
adverse  possession  of  the  prenuses  in  controversy  for  five 
years  after  the  Act  of  1868  took  effect,  and  prior  to  the 
oommenoement  of  the  action,  the  plaintiffs  were  not  entitled 
to  recover.  But  it  appears  from  the  evidence  that,  from  the 
latter  part  of  1863  to  the  early  part  of  1865,  the  defendant's 
possession  was  interrupted  by  the  forcible  intrusion  of  Ogan, 
who  had  the  actual  posaesfiion  during  that  period.    It  is  well 
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settled  that  an  adverse  possession,  in  order  to  bar  a  recovery 
by  the  true  owner,  must  have  continued  without  interruption 
during  the  statutory  period.  It  must  have  been  continuous, 
and  not  at  intervals  only.  {8an  Frcencisco  v.  FtUde,  37  Cal. 
849,  and  cases  there  cited.)  If  interrupted,  even  by  force  or 
fraud  and  the  possession  be  recovered  by  a  peaceable  or 
forcible  entry,  or  by  process  of  law,  nevertheless '  llie  con- 
tinuity of  the  possession  was  broken,  and  in  such  case  the 
statute  will  begin  to  run  only  from  ihe  time  of  the  reentry. 
After  the  intrusion  of  Ogan,  the  defendant  recovered  the 
possession  in  1865,  and  five  years  did  not  thereafter  elapse 
before  the  commencement  of  the  action.  The  defense  under 
the  statute  was,  therefore,  not  made  out  The  evidence  was 
conflicting  as  to  the  value  of  the  rents  and  profits,  and  in 
respeet  to  the  fact  whether  the  possession  of  Ogan  included 
the  whole  or  only  a  portion  of  the  premises  in  controversy, 
and  we  cannot  disturb  the  verdict  on  the  groimd  that  it  is 
not  supported  by  the  evidence. 
Judgment  affirmed. 

[The  foregoing  opinion  was  rendered  at  the  December 
term,  1870.  A  rehearing  was  granted,  and  the  following 
opinion  was  delivered  at  the  July  temiy  1871. — Kepo&tea.] 

By  the  Oourt,  Bhodbs,  C.  J.: 

We  have  carefully  considered  the  question  in  this  case, 
arising  upon  the  construction  of  the  sixth  section  of  the  Act 
of  1863,  amendatory  of  the  statute  of  limitations  of  1850, 
and  in  our  investigations  we  have  had  the  aid  of  very  eiabo- 
nte  arguments  of  several  counsel  who  are  interested  in  the 
question.  The  reexamination  of  the  question  has  strength- 
ened our  convicti<m,  that  the  conclusion  announced  in  our 
former  opinion  is  correct  We  deem  it  unnecessary  to  dis- 
ease the  question  at  any  length  at  this  time.    It  is  proper, 
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however,  to  say  that  in  onr  opinion,  it  is  dear  that  the  Act 
of  1855  was  repealed  by.  the  Act  of  1863.  The  principal 
purpose  of  the  Act  of  1863  was  to  place  all  title,  all  rights 
of  entry^  and  all  rights  of  action,  on  the  same  f ooting,  so  far 
as  respects  the  statute  of  limitations;  to  require  every  per* 
son,  whatever  may  be  the  source  or  nature  of  his  title,  to 
whom  a  cause  of  action  accrues  for  the  recovery  of  the  pos- 
sessicHX  of  lands  against  a  person  in  the  adverse  poesessioxi 
thereof,  to  commence  his  action  within  the  period  mentioned 
in  the  Act,  or  be  forever  barred  of  his  remedy. 

To  avoid  certain  misapprehensions  which,  from  the  argu-' 
ments  of  some  of  the  counsel,  seem  to  exist,  it  should  be 
stated  that  we  do  not  hold  that  where,  for  any  cause,  a  party 
has  no  ri^t  of  entry,  or  cannot  maintain  an  action,  the  stat- 
ute will  run  against  him.  'Not  do  we  hold  that  if  a  party 
acquires  a  second  right  of  entry,  or  right  of  action,  that  he 
may  not  maintain  his  action  within  the  time  limited  by  the 
Act,  although  his  remedy  under  his  former  right  of  entry 
may  have  become  barred.  It  is  unnecessary  to  express  any 
opinion  as  to  whether  a  person,  while  holding  one  right  of 
entry,  can  acquire  a  second,  nor  whether  such  second  right  of 
entry  accrues  in  the  case  of  a  confirmation  survey  or  patent 
of  a  '^  sobrante  grant "  or  a  Spanish  or  Mexican  grant  of  any 
character. 

Judgment  affinned. 
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JOHN  WILSON  V.  M-  CAPUKO  and  G-  CAPURO. 

BiimnpTCT.— Action  bt  Cbm>xtob  avtie  Peotino  Dasr. —  Under  the 
proTtetont  of  lection  tweatj-ono  of  the  United  States  Bankrupt  Act  of 
1867,  a  creditor  who  bae  proTed  hie  debt  1b  deemed  to  haye  waived  hie 
right  of  action  against  the  bankrupt,  and  cannot  maintain  such  action. 

OoxTioL  or  Bankbuft's  Aaans  Bzcldbitb  in  Pbdwul  Tbxbunalb. — 
It  is  the  intent  of  that  Act  that  the  Federal  tribunals  shall  hare  the 
cxelualTe  control  of  the  assets  of  the  bankrupt,  and  shall  distribute  the 
proceeds  among  hla  creditors. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, Oounty  of  San  Joaquin. 

The  plaintifF  demurred  to  defendants'  answer,  the  demur- 
rer was  overruled,  and  the 'defendants  obtained  judgment, 
from  which  the  appeal  was  taken. 

The  other  facts  are  stated  in  the  opinion* 

Byers  A  EUioU,  for  Appellant 

Section  twenty-one  of  the  Bankrupt  Act  of  1867  was  not 
intended  to  mean  that  if  the  bankrupt  shall  have  been  guilty 
of  palpable  frauds  of  so  gross  a  character  that  he  dare  not 
make  an  attempt  to  get  a  discharge,  that  the  creditor  shall 
be  compelled  to ,  remain  content  with  having  proved  up  his 
daim,  whether  he  shall  have  received  a  dividend  or  not,  and 
not  be  permitted  to  enforce  his  claim  in  action  subsequently 
brought  upon  the  unpaid  claim.  Sudi  a  construction  is  a 
bid  for  fraud.  It  is  true  the  creditor  might  decline  to  prove 
up  his  claim  and  depend  upon  preventing  the  bankrupt's 
discharge,  and  collect  his  debt  out  of  the  future  acquisitionsf 
of  the'banknipt;  this  remedy  would  be  no  less  unfavorable 
for  the  creditor  than  proving  up  his  claim  in  the  hope  of 
obtaining  a  dividend.     The  parties  proving  up  would  have 
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no  object  in  opposing  the  discharge,  if  they  had  waived  all 
right  of  future  action  by  proving  their  claim ;  and  this  not- 
\^dthstanding  the  bankrupt  had  committed  a  thousand  fraud- 
ulent acts  which  would  prevent  his  discharge,  if  suggested 
in  opposition  thereto.  (Compare  section  five  of  the  Bank- 
rupt Act  of  1841,  found  in  Hilliard  on  Bankrupt.,  p.  442, 
and  section  twenty-one  of  the  Act  of  1867 ;  Hamlin  v.  Hamr 
lin,  3  Jones'  Eq.  N.  0.  191 ;  Haxtun  v.  Corse,  2  Barb.  (3ian. 
606.)  No  plea  but  a  discharge  will  suffice  to  abate  the  suit. 
The  creditor  has  a  right  to  prosecute  his  suit  notwithstand- 
ing the  proceedings  in  the  Court  of  bankruptcy,  no  discharge 
being  pleaded,  unless  he  be  enjoined  from  further  proceed- 
ings by  an  order  from  the  Court  in  which  the  insolvency 
proceedings  are  pending.  (Jn  re  Bellows  &  Peck,  8  Story, 
428. 

It  appears  from  this  case  that  the  United  States  District 
Court  might  restrain  the  creditor  from  proceeding  further  in 
the  State  Court  until  the  termination  of  proceedings  in  bank- 
ruptcy. Should  no  injunction  be  thus  placed  on  the  creditor, 
he  is  at  liberty  to  pursue  his  action  to  judgment.  The  State 
Court  is  under  no  obligation  to  suspend  any  proceedings 
properly  before  it  on  account  of  any  proceedings  pending  in 
the  United  States-Court.  Neither  should  it —  for  the  debtor, 
if  desiring  it,  may  procure  an  order  restraining  the  creditor, 
but  this  order  cannot  effect  the  jurisdiction  of  the  State  Court, 
but  will  simply  render  the  creditor  amenable  for  contempt 
of  Court  in  thus  pursuing  his  action,  should  he  refuse  to 
discontinue  it. 

The  State  Court  cannot  recogniro  a  plea  of  insolvency 
proceedings  pending,  as  any  defense  to  an  action,  as  it  is  not 
made  a  defense  by  any  statute.  Neither  should  it,  upon  this 
plea,  discontinue  the  suit.  (Hohart  v.  HasJcell,  14  N.  H.  127 ; 
In  re  Roseberg,  2  B.  R.  81 ;  In  re  Metcalf  ei  al.,  6  I.  R  R. 
228 ;  Tn  re  Reed,  6  I.  R.  R.  21 ;  In  re  Jacohy,  6  I.  R.  R.  149 ; 
In  re  Myers,  1  B.  R.  162;  James'  Bankruptcy,  139;  Athin- 
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son  V.  Fanteriberry,  7  S.  &  M.  802 ;  Ingass  v.  Savage,  4  Barr, 
224.) 

In  the  case  at  bar  the  Court  has^  upon  the  defendant's 
plea  of  proceedings  pending,  ordered  a  dismissal  of  the  case 
and  judgment  for  defendant  for  his  costs. 

It  will  appear  from  the  answer  of  defendant  that  his  peti- 
tion in  bankruptcy  was  filed  in  April,  1868.  No  steps  have 
ever  been  taken  to  obtain  a  discharge.  I'he  Court  by  its 
jndgment  finds  that  the  plea  of  proceedings  pending  is  a 
complete  bar  to  the  action  as  fully  as  the  plea  of  discharge 
would  have  been.  But  as  we  have  seen,  the  stay,  where 
granted,  is  only  to  obtain  time  to  get  a  discharge  and  plead 
it  in  defense.  Why  should  any  stay  be  ordered  if  the  plea 
of  proceedings  pending  is  a  complete  defense,  entitling  the 
defendant  to  a  judgment  for  his  costs?  The  tenor  of  every 
decision  is  that  where  proceedings  in  insolvency  are  pend- 
ing, the  proper  Court  (United  States  District  Court)  may 
restrain  the  creditor  from  further  proceedings  until  the 
debtor  has  had  an  opportunity  of  applying  for  his  discharge ; 
for  it  was  held  In  re  Rosenberg,  3  B.  R.  81,  that  if  the  dis- 
eliarge  be  refused  the  stay  ceases,  and  the  creditor  is  enti- 
tled to  prosecute  his  action  to  judgment. 

/.  F.  Todd,  for  Bespondenta. 

Section  twenty-one  of  the  Bankrupt  Act  of  1867  has  ref- 
erence to  two  classes  of  creditors  of  the  bankrupt:  first, 
creditors  who  prove  their  debts  in  the  bankruptcgr  "proceed- 
ings; second^  creditors  who  do  not  prove  their  debts,  but 
whose  debts  are  provable  under  the  provisions  of  said  Act 
The  first  class  are,  under  the  provisions  of  the  section,  not 
allowed  to  maintain  any  suit  at  law,  eta.,  for  the  debts  proven. 
The  second  class  are  not  allowed,  by  the  provisions  of  the 
aecond  clause  of  section  twenty-one,  to  prosecute  to  judg- 
ment any  suit  on  the  debts  which  are  provable  without  per- 
mission of  the  Bankrupt  Court,  until  die  question  as  to  the 
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bankrupt's  final  disdxarge  be  determined.  The  pendency 
of  the  proceedings  in  bankruptcy,  and  the  proof  made 
therein  by  the  creditor,  if  not  a  matter  in  bar,  must,  at  the 
very  least,  be  a  matter  in  abatement  of  any  action  which 
the  creditor  may  bring  for  the  debt  which  he  has  proven. 
It  was  not  the  intention  of  Congress  that  a  creditor  should 
be  allowed  to  pursue  two  remedies  at  the  same  time  and  in 
different  tribunals  for  the  same  indebtedness.  The  State 
Courts  must  take  notice  of  the  laws  of  Congress  and  be 
governed  thereby,  so  far  as  they  may  affect  the  rights  of 
the  parties  litigant  in  the  State  Courts.  The  Constitution 
and  the  laws  of  the  United  States  which  shall  be  made  in 
pursuance  thereof,  are  the  supreme  law  of  the  land,  and  the 
Judges  of  every  State  are  bound  thereby.  (Art  VI,  Const, 
of  the  IT.  S.) 

The  first  clause  of  the  twenty-first  section  of  the  Bank- 
rupt Act  is  not  ambiguous;  it  requires  no  judicial  interpre- 
tation to  explain  its  meaning.  The  question  is  not  what 
should  have  been,  but  what  are  the  provisions  of  the  Act  in 
reference  to  the  effect  of  proving  a  debt  by  a  creditor  in  the 
proceeding  in  bankruptcy.  In  Haxtun  v.  Corse,  2  Barb. 
Chan*  Rep.  532,  Chancellor  Walwobth  held  that  by  the 
mere  act  of  proving  the  debt,  for  the  recovery  of  which  pro- 
ceedings were  pending  in  the  State  Courts,  sudi  proceedings 
were  absolutely  surrendered,  relinquished,  and  discontinued ; 
and  the  Chancellor  quotes  with  approbation  the  opinion  of 
Judge  Ware,  in  the  case  of  Everett  v.  Derby,  6  Law  Eep. 
225.  The  language  of  the  Bankrupt  Act  is :  '^That  no  credi- 
tor, proving  his  debt  or  claim,  shall  be  allowed  to  maintain 
a  suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  and  suit 
against  the  bankrupt,  and  all  proceedings  already  oonunenced 
shall  be  deemed  to  be  discharged." 

K,  then,  ^^  the  proving  of  the  debts  operates  as  a  surrender 
ipso  jure  of  the  action,  and  is  a  bar  to  any  further  proceed- 
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inga  in  that  suit/*  by  parity  of  reason,  such  proof  must  be  a 
bar  to  an  action  in  the  State  Courts  to  recover  the  debt  so 
proven. 

The  Chancellor,  in  Haxtun  v.  Corse,  2  Barb.  Chan.  R 
S29y  gave,  as  his  opinion,  with  considerable  hesitation,  that 
the  proof  of  a  debt  in  proceedings  in  bankruptcy  would  not 
bar  the  creditor  who  proved  the  debt  of  all  right  to  the 
fature  acquisitions  of  the  bankrupt;  but  that  was  not  the  real 
point  at  issue  in  that  case.  The  real  point  at  issue  wae, 
whether  the  proof  of  the  debt  operated  ipso  jure  as  a  sur- 
render of  a  judgment  for  the  same  demand  rendered  before 
the  debt  was  proven;  and  the  Chancellor,  without  hesitation, 
held  that  it  did  so  operate. 

There  is  a  difference  between  the  English  statutes  in  re- 
spect to  the  effect  of  the  proof  of  a  debt  against  a  bankrupt's 
estate  and  the  bankrupt  law  of  the  United  States  on  the  same 
subject 

The  fourteenth  section  of  the  statute,  49  Geo.  Ill,  Chap. 
121,  declared  that  the  proving  of  a  debt  under  a  commission 
against  the  bankrupt  should  be  deemed  an  election  by  the 
creditor  to  take  the  benefit  of  such  commission  in  respect 
to  the  debt  so  proven.  By  the  United  States  Bankrupt  Act, 
the  creditor  proving  his  debt  shall  be  deemed  to  have  waived 
all  right  of  action  and  suit  against  the  bankrupt 

The  provisions  of  the  Bankrupt  Act  against  the  right  of 
a  creditor  who  has  proven  his  debt  to  maintain  an  action 
iberef or,  is  much  more  pointed  and  stringent  than  the  Eng- 
Ush  statute  on  the  same  subject 

If  the  proof  of  a  debt  be  a  defense  in  any  Court,  why  not 
in  a  State  Court  ?  It  was  held  to  be  a  defense  in  Eaxttun  v. 
Corse,  hereinbefore  cited.  The  cases  cited  by  the  counsel 
for  appellant  were  those  arising  under  the  second  clause  of 
the  twenty-first  section  of  cases  arising  under  the  clause  of 
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the  thirty-third  section  above  referred  ta  United  States 
District  Courts  have  jurisdiction  in  iheir  respective  •districts 
only.     (Bankrupt  Actj  Sec  1.) 

In  case  the  creditor  of  a  bankrupt  should  be  without  the 
jurisdiction  of  the  United  States  District  Court  having 
cognizance  of  the  bankruptcy  proceedings,  the  bankrupt 
might  be  without  remedy  against  the  claim  of  such  credi- 
tor, although  he  may  have  proven  his  debt  and  thereby  be- 
come entitled  to  a  dividend  from  the  bankrupt's  estate.  If 
the  United  States  District  Court  have  no  jurisdiction  of  the 
person  of  the  creditor,  it  could  make  no  effective  order  re- 
straining him  from  pursuing  his  action  in  the  State  Court. 

The  proof  of  a  debt  by  a  bankrupt  creditor  is  ipso  jure  a 
surrender  of  a  judgment  for  the  same  debt,  and  available  in 
a  State  Court  (See  Haoctvn  v.  Corse,  above  cited.)  And, 
as  respondent  claims,  it  is  also  an  absolute  waiver  of  all 
right  of  action  for  the  same  debt,  and  is  available  as  a  de- 
fense in  a  State  Court  in  an  action  for  the  same  debt. 

A  creditor  whose  debt  is  provable — not  proven — does 
not  waive  his  right  of  action  against  the  bankrupt;  but  any 
action  such  creditor  may  conmience  to  enforce  the  collection 
of  the  debt,  may  be  restrained  upon  the  application  of  the 
bankrupt  to  await  the  determination  of  the  Court  in  bank- 
ruptcy on  the  question  of  the  discharge. 

This  restraining  order  should,  of  course,  be  made  by  the 
Court  in  bankruptcy,  which  has  jurisdiction  of  the  matter, 
and  not  by  the  State  Court 

The  proving  by  a  creditor  of  the  debt  not  created  by 
fraud  is  a  defense  available  in  any  Court  The  fact  that  the 
debt  is  provable,  though  not  proven,  is  a  matter  entitling 
the  bankrupt  to  a  temporary  restraining  order  from  the 
Court  in  bankruptcy  against  the  creditor  until  the  question 
of  the  bankrupt's  discharge  be  determined  therein. 
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By  the  Coart^  Rhodes,  0.  J. : 

This  action  was  brought  on  a  promissory  note.  The 
defendants,  among  other  defenses,  alleged  that  they,  as 
partners,  commenced  proceedings  in  bankruptcy;  that  they 
were  duly  adjudged  bankrupts;  tliat  the  proceedings  are 
still  pending;  and  that  the  plaintiff  appeared  in  those  pro- 
ceedings and  proved  the  indebtedness  of  the  defendants  to 
him  on  the  note  in  suit.  The  demurrer  which  was  inter- 
posed to  this  defense,  raises  the  only  question  in  the  case. 

It  is  provided  by  section  twenty-one  of  the  Act  of  1867, 
to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States  (14  U.  S.  Stats.  526),  "that  no  creditor 
proving  his  debt  or  claim  shall  be  allowed  to  maintain  any 
suit  at  law  or  in  equity  therefor  against  the  bankrupt,  but 
shall  be  deemed  to  have  waived  all  right  of  action  and  suit 
against  the  bankrupt,"  etc.  It  is  clear,  from  this  provision, 
that  a  creditor  who  has  proved  his  dd)t  in  the  bankruptcy 
proceedings,  cannot  maintain  an  action  on  the  same  demand 
against  the  bankrupt.  His  right  of  action  in  the  State 
Court,  as  well  as  in^the  Federal  Courts,  is  waived.  The 
purposes  of  the  Act  would,  in  a  great  measure,  be  defeated 
were  the  creditor  permitted  to  recover  a  judgment  on  his 
debt,  after  having  proved  it  in  the  bankruptcy  proceedings. 
It  is  the  intent  of  the  Act  that  the  Federal  tribunals  shall 
have  the  exclusive  control  of  the  assets  of  the  bankrupt,  and 
shall  distribute  the  proceeds  among  his  creditors.  A  judg- 
mei^t  in  a  State  Court,  on  a  debt  which  has  been  proved  in 
the  proceedings  in  bankruptcy,  would  be  useless  unless  it 
gave  the  creditor  some  lien  or  priority  that  he  otherwise 
would  not  possess,  or  enabled  him  to  enforce  the  payment  of 
the  judgment  without  regard  to  the  proceedings  in  bank- 
ruptcy. A  discharge  in  bankruptcy  would  he  no  relief  to  the 
debtor,  if  the  creditor,  after  participating  in  those  proceed- 
ings, were  entitled  to  maintain  an  action  on  his  debt 
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No  question  arises  in  the  case,  as  to  whether  a  creditor 
can  maintain  ^n  action,  when  the  debtor  has  unduly  de- 
layed in  procuring  his  discharge,  or  when  the  discharge  has 
been  denied,  or  when  he  has  been  guilty  of  fraud  in  the 
proceedings  in  bankruptcy;  for  no  facts  of  that  character  are 
alleged  or  proved. 

Judgment  affirmed. 


[Na  2,821.1 

E.  S.  EMERSOir<  1^.  ELIAS  SANSOMEl 

ShbiiiVs  Dud  Dobs  not  Contst  ArrsB-ACQuiBBO  limBisT. —  A 
SherUTs  deed  transfers  to  the  porchaser  all  the  interest  the  exeentloB 
debtor  had  In  the  land  sold  at  the  date  of  the  levy,  bat  no  sohsequently 
acquired   rls^ht  or  interest  of  such  debtor. 

■XKCfTION     DSBTOB      NOT      ESTOPPED      FBOM      SBTmrO      UP      AFTBB-ACQUntET> 

TiTLS.-^An  execution  sale  and  SherlfTs  deed  does  not  estop  the  ezeca- 
tlon  debtor  from  asserting  a  subsequently  acquired  Interest  or  right  of 
possession  to  the  land  sold,  as  against  the  right  of  possession  and 
interest  sold  and  transferred  by  the  Sheriff's  deed. 

POSSBSSORT      RXQHTS      UKDBB      TUS      UNITBD      StATBS      HOIOSTBAO      L4W. 

Where  the  possessory  claim  of  a  settler  on  public  land  was  sold  out  on 
execution,  and  afterwards  he  entered  the  same  land  as  a  homestead, 
under  the  Act  of  Congress  of  May  20th,  1862 ;  hOd,  that  he  had  by  hla 
homestead  entry  acquired  from  the  paramount  proprietor  a  right  and 
interest  in  the  land  which  he  did  not  possess  at  the  tii&e  of  levy  and 
sale,  and  that  this  newly-acquired  right  and  Interest  vested  an  inde- 
pendent right  of  possession,  which  would  constitute  a  complete  and  yalld 
defense  to  an  action  of  ejectment  based  on  the  Sheriff's  deed. 

RiNTS     AND     PBOPITS     OF    POSSBSSOBY     CLAIM     SOLD     BY     SBBBIIV. —  WhSTO 

the  possessory  claim  of  a  settler  on  public  land  was  sold  out  on  execu- 
tion and  he  afterwards  entered  the  same  land  as  a  homestead,  under 
the  Act  of  Cbngress  of  Hay  20th,  1862;  h^d,  that,  though  the  pur- 
chaser under  the  Sheriff's  deed  might  not  be  sntltlsd  to  ths  possession  of 
the  land,  which  bad  so  been  entered  as  homestead,  he  was  entitled  to  the 
rents  and  profits  for  so  long  as  the  settler  ocenplsd  ths  land  interme- 
diate the  Sheriff's  deed  and  homestead  entry. 

Appeal  from  the  District  Court  of  the  First  Judicial  Dis- 
trict, San  Luis  Obispo  County. 
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This  was  an  action  of  ejectment  for  a  piece  of  land  in  San 
Luis  Obispo  County,  commenced  in  March,  1869,  It  appears 
that  in  July,  1868,  two  judgments  were  recovered  by  the 
plaintiff  in  a  Justice's  Court  against  the  defendant,  who  had 
settled  upon  and  was  in  possession  of  the  land  in  question; 
that  in  August  following  the  Sheriff,  on  executions  duly 
issued  on  such  judgments,  levied  upon  and  sold  out  all  the 
right,  title,  interest,  and  claim  of  the  defendant  in  and  to 
the  same;  that  the  plaintiff  became  the  purchaser  and  re- 
ceived the  Sheriff's  deed  in  February,  1869;  that  the  de- 
fendant Had  continued  in  possession;  and  that  in  Febru- 
ary, 1870,  and  after  the  commencement  of  the  suit,  de- 
fendant filed  his  declaration  of  intention  to  hold  the  same 
as  a  homestead  right,  in  the  United  States  Land  Office,  pur- 
suant to  the  Acts  of  Congress  to  secure  homesteads  to  actual 
settlers  on  the  public  domain,  of  May  20th,  1862,  and  March 
21st,  1864, 

There  having  been  findings  and  judgment  in  the  Court 
below  in  favor  of  the  plaintiff  for  possession  of  the  land  and 
two  hundred  dollars  damages,  for  withholding  the  same,  the 
defendant  appealed. 

Xb  D.  Laiimer,  for  Appellant 

It  is  well  settled  that  a  Sheriff's  deed  on  execntion  con- 
veys only  the  right,  title,  or  interest  that  the  judgment 
debtor  had  at  the  time  of  the  levy  of  the  execution.  Ko 
title  or  interest  that  defendant  acquired  after  the  sale  passed 
by  the  Sheriff's  deed.  (Mantamery  v.  Whiiing,  Oct  Term, 
1870;  Freeman  v.  Odidwell,  10  Watts.  9;  England  v.  Clark, 
4  Scam.  486.) 

}^or  was  the  defendant  estopped  from  showing  an  after- 
acquired  title  or  right  as  against  the  plaintiff.  The  deed  of 
the  Sheriff  was  not  the  deed  of  the  defendant    The  Sheriff 
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could  not  have  bound  the  defendant  by  covenant;  but  there 
was  no  covenant,  and  hence  no  estoppel.  (Clark  v.  Baker, 
14  Cal.  628.) 

Whatever  the  character  of  defendant's  possession  may  have 
been  prior  to  his  entry  of  the  land  as  a  homestead,  it 
is  plain  that  from  the  time  of  such  entry  his  possession  was 
rightful.  By  the  entry  he  connected  himself  with  the  orig- 
inal source  of  title  —  the  United  States  —  and  acquired  an 
interest  in  the  land,  and  the  right  to  its  possession.  By  such 
entry  he  added  to  his  naked  possession  the  absolute  right  of 
possession;  and  there  being  no  estoppel,  he  was  entitled  in 
this  action  to  assert  such  subsequently  acquired  right. 

WUUam  J.  Oraves,  for  Respondent 

The  purchaser  under  an  execution,  in  an  ejectment  against 
the  defendant  in  the  execution  or  one  claiming  under  him, 
need  not  show  any  other  title  than  a  judgment,  execution, 
and  Sheriff's  deed;  and  defendant  will  not  be  permitted  to 
controvert  such  title  by  showing  it  to  be  defective  or  by  set- 
ting up  a  better  outstanding  title  in  a  third  person.  (Lessee 
of  Cooper  v.  Galbraith,  3  Wash.  0.  C.  550 ;  3  Caines,  188 ;  10 
John.  223 ;  2  Yeates,  448 ;  5  Binney,  270 ;  4  John.  22 ;  2  Bin- 
ney,  463.) 

The  homestead  entry  conferred  no  title  on  Sansome.  By 
his  application  he  merely  placed  himself  in  the  predicament 
of  a  person  who  could  acquire  a  homestead  right.  He  could 
acquire  no  title  until  he  should  have  resided  upon  the  land 
continuously,  or  cultivated  it  for  the  period  of  five  years. 
By  filing  his  affidavit,  and  paying  fees  and  commissions,  he 
had  taken  merely  the  preliminary  steps;  and  at  the  very 
time  he  did  these  things  his  position  on  the  land,  the  dwell- 
ing  where  he  resided,  the  improvements,  and  everything 
belonging  to  him  on  it,  and  which  would  enable  him  to  as- 
sert a  homestead  daim,  belonged  to  Emerson  by  virtue  of 
the  execution  sale.    True,  no  after-acquired  title  would  pass 
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by  the  Sheriffs  deed,  hut  every  right  and  all  title  that  San- 
aome  then  had  did  pass,  and  as  unmistakably  he  had  the 
possession  which  is  presumed  to  be  rightful,  this  passed  to 
Emerson.  Before,  he  was  a  preemptor,  and  had  placed  him- 
self in  as  near  connection  with  the  legal  title  as  he  did  by 
taming  his  preemption  claim  into  a  homestead  claim.  In 
either  case  his  right  was  only  inceptive.  (HiUton  v.  Frishie^ 
87  Cal.  475.) 

By  the  Court,  Spbaqub,  J. : 

The  Sheriffs  deed  of  February  18th,  1869,  transferred  tct 
the  plaintiff  all  the  interest  the  defendant  had  in  the  land  in 
controversy  at  the  date  of  the  levy  of  the  executions  thereon, 
under  which  the  sale  thereof  was  subsequently  made  to  plain- 
tifF  by  the  Sheriff,  and  no  subsequently-acquired  right  or 
interest  in  such  lands  by  the  defendant  could  inure  to  the 
plaintiff  as  purchaser  at  such  execution  sale.  Kor  would 
such  sale,  followed  by  a  Sheriffs  deed  to  the  purchaser,  estop 
the  defendant  from  asserting  a  subsequently-acquired  interest 
or  right  of  possession  in  such  lands,  as  against  the  right  of 
possession  of  an  interest  therein  sold  under  execution  and 
transferred  by  the  Sheriffs  deed. 

It  is  apparent  from  the  record  that  at  the  date  of  the  levy 
of  the  ezecutioDB  by  the  Sheriff,  and  at  the  date  of  the  sale 
of  the  lands  thereunder — also  at  the  date  of  the  Sheriff's 
deed  to  the  purchaser  at  sudi  sale  —  the  demanded  premises 
were  public  lands  of  the  United  States ;  that  defendant  was 
in  possession  thereof,  claiming  right  of  possession  merely, 
without  title  or  any  vested  interest  therein,  as  against  the 
United  States.  This  possessory  daim  of  defendant,  and  noth- 
ing more,  passed  to  the  plaintiff  by  virtue  of  his  purchase  on 
execution  sale  and  subsequent  deed  of  the  Sheriff.  By  the 
sobseqnent  entry  of  the  same  lands  as  a  homestead  by  the 
defendant,  on  the  let  of  February,  1870,  under  the  Act  of 


556  Emebsok  f^.  Sansomb.  [Sup.  Ct 

opinion  of  the  Court  —  Spragae,  J. 

Congress  of  May  20t}iy  1862,  he  acquired,  as  I  understand 
this  Act  of  Congress,  an  interest  in  the  lands  and  the  abso- 
lute right  of  possession  from  the  paramount  proprietor,  which 
possession,  if  actually  continued  for  the  period  of  five  con- 
secutive years  from  the  date  of  the  entry,  will,  under  the 
Act  above  cited,  entitle  him  1^  a  patent  therefor,  on  proof 
being  made  that  he  has  resided  on  or  cultivated  the  same  for 
such  terms  of  five  years,  without  further  payment  of  money. 
The  defendant  then,  by  his  homestead  entry,  acquired  from 
the  paramont  proprietor  a  right  and  interest  in  the  lands 
which  he  did  not  possess  at  the  date  of  the  levy  and  sale  on 
execution,  and  this  newly-acquired  right  and  interest  is  in 
no  way  connected  with  or  dependent  upon  his  prior  posses- 
sion or  interest  which  was  sold  on  execution  against  him, 
but  is  an  independent,  substantive  interest,  vesting  an  inde- 
pendent, absolute  right  of  possession  acquired  directly  from 
the  paramount  proprietor.  This  interest  and  right  of  pos- 
session presented  by  defendant's  supplemental  answer  is  a 
complete  and  valid  defense  to  the  plaintiffs  suit  for  posses- 
sion, based  upon  his  acquisition  of  the  defendant's  former 
simple  possessory  claim.  I  am  of  opinion,  therefore,  that, 
upon  the  facts  as  presented  by  the  findings  of  the  Court 
below,  judgment  should  have  been  rendered  for  defendant 
upon  the  issue  as  to  tbe  right  of  possession  tendered  by  his 
supplemental  or  amended  answer. 

This,  however,  could  not  relieve  the  defendant  from  his 
responsibility  to  plaintiff  for  the  rents  and  profits  of  the 
premises  from  the  date  of  the  Sheriff's  deed  to  plaintiff  up 
to  the  date  of  defendant's  homestead  entry  of  the  premises 
or  for  so  much  of  such  period  as  defendant  occupied  the 
same. 

Judgment  reversed,  and  oauae  remanded  for  farther  pro- 
ceedings. 
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INo.  2.746.] 

COBNELIUS  OAEPENTER  tr.  H.  S.  SAEGENT. 

PncBim  OF  Swamp  and  OvKBrLowao  Iulkd  —  Tikb  or  Fnar  Pat- 
nmn. —  Under  Metlon  one  of  the  Aet  of  April  27th,  1868,  for  the  lale  of 
eertaln  lands  of  the  State  (Stats.  1868,  p.  501),  the  flrtt  payment  mnit 
be  made  within  thirty  days  after  the  record  in  the  County  Surveyor's 
•flee  of  the  approval  of  tho  Snrreyor  General;  and  a  failure  by  the 
applicant  to  pay  within  the  thirty  days  will  not  be  oxensed  on  account 
of  a  neglect  of  the  County  Sorreyor  to  forward  to  him  the  approved 
copy  of  the  survey. 

S»     BXTBNSIOK     or     TlMB     FQS     FlBST     PATMIMT     DM     SWAXP     AND     OTSB- 

ru>WB>  Lands. —  The  thirty  days'  time  after  the  record  oC  the  Surveyor 
General's  approval  of  survey,  prescribed  for  the  first  payment  of  money 
hf  section  one  of  the  Act  for  the  sale  of  swamp  and  overflowed  lands 
(Stats.  1868,  p.  891),  cannot  be  postponed  or  extended  on  account  of  ac- 
cident, mistake,  neglect  or  inadvertence. 
Canwtx  TnaAsuBSB's  I>DnK8  —  Failubs  to  Pat  within  Time  on  Swamp 
AND  OvsBru>WBD  LAND  —  AsANDONMniT.— A  Couuty  Treasurer  is  not 
bound  to  accept  money  tendered  after  the  time  prescribed  by  law  (Stats. 
1863,  p.  591,  Sec.  1)  for  the  first  payment  on  a  proposed  purchase  of 
swamp  and  overflowed  lands»  but  may  properly  treat  the  proiK>sed  pur- 
chase as  abandoned. 

Original  appli(»tion  to  the  Supreme  Court  for  a  writ  of 

mandamus. 

The  facts  are  stated  in  the  opinion. 

J.  H.  Budd,  for  Petitioner. 

It  was  the  imperative  duty  of  the  County  Treasurer,  on 
presentation  of  the  approved  survey,  to  "  receive  the  amount, 
whether  in  full  or  in  part,  so  provided  by  law,  and  the  fee 
for  the  certificate  of  purchase,  indorsing  his  receipt  thereof 
upon  the  back  of  said  certificate  of  location,*'  etc.  (Statute 
of  April  27th,  1863,  Sec.  14.)  The  applicant  forfeited  no 
rights  by  failure  to  present  the  approved  copy  within  thirty 
days  after  the  record  of  the  approval,  especially  when,  as  in 
this  case,  he  presented  the  same  as  soon  as  received  by  him. 
The  refusal  of  the  Treasurer  to  receive  the  money  tendered 
doeB  not  affect  any  ri^t  of  the  applicant  to  purcfaaae  Ihe 
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land  mentioiied  in  the  approved  survey.  It  is  a  well-estab- 
lished principle  that  where  an  individual,  in  the  prosecution 
of  a  right,  does  everything  which  the  law  requires  him  to 
do,  and  he  fails  to  attain  his  right  by  the  misconduct  or  neg- 
lect of  a  public  of&cer,  the  law  will  protect  him.  (Lytle  v. 
The  Stale  of  Arkansas,  9  How.  833.)  The  Treasurer  is  not 
invested  with  judicial  authority.  The  statutes  make  it  his 
duty,  on  presentation  of  the  approved  survey,  to  receive  the 
amount  therein  shown  to  be  due  the  State.  In  such  matter 
he  acts  in  a  ministerial  capacity.  Questions  as  to  conflicting 
claims,  which  may  arise  by  reason  of  his  receiving  the  pur- 
chase money  for  the  land,  are  to  be  determined  in  another 
manner,  and  by  a  tribunal  especially  constituted  for  that 
purpose. 

HaU  &  Montgomery,  for  Bespondent 

The  design  of  the  legislative  direction  to  the  County  Sur- 
veyor to  forward  the  approved  copy  of  the  survey  may  have 
been  to  put  the  applicant  upon  early  notice ;  but  it  cannot  bo 
construed  to  mean  that  the  date  of  the  receipt  of  such  copy 
shall  be  the  point  of  time  from  which  the  limitation  of  thirty 
days  shall  begin  to  run.  If  such  had  been  the  legislative 
intention,  it  would  have  been  so  declared  in  plain  terms. 
The  forwarding  of  the  copy  was  a  means  used  by  the  Stato, 
ex  gratia,  to  facilitate  compliance  with  the  thirty  days'  con- 
dition; but  it  was  not  meant  to  substitute  the  date  of  the 
receipt  of  the  copy  for  the  date  of  the  record  of  the  approval, 
as  the  initial  point  of  the  thirty  days.  It  was  for  the  appli- 
cant to  be  on  his  guard,  and  on  his  own  motion  to  be  advised 
of  the  event  on  which  his  obligation  would  arise,  and  not 
have  awaited  the  Surveyor's  action.  An  interpretation  of 
the  statute  contrary  to  this  would  enable  the  CSounty  Sur- 
veyor to  have  fixed  terms  of  sale  according  to  his  will,  in 
opposition  to  the  will  of  the  Legislature.  The  records  of 
the  County  Surveyor's  office  were^  and  are,  at  aD  times 
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^open  to  pablic  inspection,''  and  it  is  not  asserted  that  the 
relator  ever  resorted  to  them  for  information  between  the 
date  of  the  forwarding  of  his  application  to  the  Surveyor 
Gkneral  and  December  4:ihy  1865,  when  the  time  for  pay- 
ment had  elapsed.  The  relator^s  offer  was  accepted  by  the 
State  on  the  condition  that  he  made  the  offer  good  by  pay- 
ment within  the  given  period.  No  contract  was  effected 
until  payment,  and  without  it  the  State's  acceptance  of  the 
offer  was  determined  by  its  own  terms.  {People  v.  Super- 
visors of  Lake  Cotiniy,  33  Cal.  487.) 

By  the  Court,  Cbookbtt,  J. : 

This  is  an  application  for  a  mandamus  to  compel  the 
respondent,  as  County  Treasurer  of  San  Joaquin  County,  to 
accept  from  the  petitioner  the  first  payment  for  a  quarter 
section  of  swamp  and  overflowed  land,  and  to  execute  a 
proper  receipt  therefor.  The  petitioner  made  his  appH- 
tion  to  the  County  Surveyor  on  the  18th  of  August,  1865,  in 
the  form  prescribed  by  the  Act  of  April  27th,  1863,  (Stats. 
1863,  p.  691),  to  purchase  the  land  from  the  State.  The 
County  Surveyor  noted  the  application  and  proceeded  to 
make  the  survey,  which  was  completed  on  the  11th  of  Sep- 
tember, 1865,  on  which  day  the  survey  and  other  necessary 
papers  were  forwarded  to  the  Surveyor  General  for  his 
approval,  and  were  received  by  him  and  filed  in  his  office  on 
the  twenty-second  of  the  same  month.  On  the  30th  of 
October,  1865,  the  Surveyor  Gteneral  approved  the  applica- 
tion and  survey,  and  forwarded  an  approved  copy  of  the 
survey  to  the  County  Surveyor,  which  was  received  and 
recorded  by  the  latter  officer  November  4th,  1865.  On  the 
2d  of  January,  1866,  the  County  Surveyor  delivered  to  the 
applicant  the  approved  copy  of  tfie  survey,  and  on  the  same 
day  the  applicant  presented  said  approved  copy  to  the  then 
County  Treasurer,  and  tendered  to  him  the  first  installment 
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of  the  purchase  money  and  interest  on  the  remainder,  aa 
required  by  law;  but  the  County  Treasurer  refused  to  accept 
the  money  or  to  receipt  therefor,  on  the  ground  that  the 
statute  required  the  payment  to  be  made  within  thirty  days 
after  "the  record  of  approval  of  survey  or  location  by  the 
Surveyor  General  in  tiie  County  Surveyor's  office/'  as  pro- 
vided by  the  first  section  of  the  Act  of  April  27th,  1868. 
The  first  question  to  be  determined  is,  whether  the  refusal 
of  the  then  Counly  Treasurer  to  accept  the  money  was  justi- 
fiable ;  for  it  is  obvious  that  if  he  properly  refused  to  receive 
it,  nothing  has  since  occurred  which  renders  it  inonmbent 
on  his  successor,  the  present  respondent^  to  accept  it.  Sec- 
tion first  of  the  Act  expressly  requires  the  first  payment  to 
be  made  within  thirty  days  after  the  record  in  the  County 
Surveyor's  office  of  llie  approval  of  the  Surveyor  General. 
It  provides  for  no  excuses  and  makes  no  exception  founded 
on  mistake^  inadvertence,  or  inevitable  accident.  Section 
seven  makes  it  the  duty  of  the  County  Surveyor  "imme- 
diately upon  the  receipt  from  the  Surveyor  General  of  any 
approved  copy  of  survey  of  swamp  or  tide  lands,  to  forward 
the  same  to  the  applicant."  In  this  case  the  applicant  did 
not  tender  the  money  to  the  County  Treasurer  until  after 
the  lapse  of  fifty-nine  days  irom  the  time  when  the  approval 
of  the  Surveyor  General  was  recorded  in  the  County  Sur- 
veyor's office;  and  the  only  excuse  given  for  the  delay  is  the 
n^lect  of  the  County  Surveyor  to  forward  to  him  the 
approved  copy  of  the  survey  within  the  thirty  days.  But 
this  neglect  of  the  County  Surveyor  does  not  excuse  the 
delay.  The  books  of  his  office  were  at  all  tdmes  open  to 
inspection,  and  exhibited  the  date  of  the  record  of  the  Sur- 
veyor General's  approval;  and  though  the  statute  make  it 
his  duty  immediately  to  forward  to  the  applicant  the  ap- 
proved copy  of  the  survey,  there  is  no  provision  from  which 
it  can  be  reasonably  implied  that  a  neglect  of  this  duty  will 
defer  the  time  of  payment  beyond  the  thirty  days.    On  the 
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contrary,  there  is  no  provision  whatever  for  any  contingency 
whereby  the  payment  may  be  postponed.  The  Legislature 
has  prescribed  the  terhxB  and  conditions  on  which  these 
lands  can  be  purchased,  and  persona  seeking  to  purchase 
must  comply  substantially  with  them.  If  the  first  install- 
ment of  the  purchase  money  be  not  paid  within  the  time 
required  by  law,  the  officers  and  agents  of  the  State  may 
-well  treat  the  proposed  purchase  as  abandoned.  If  the  rule 
were  otherwise,  there  would  be  no  fixed  period  at  which  it 
oould  be  ascertained  whether  the  applicant  had  abandoned 
the  contemplated  purchase  or  had  only  delayed  making  the 
paymoit  on  account  of  some  accident,  mistake,  or  neglect. 
This  would  lead  to  the  greatest  perplexity  and  confusion  in 
the  disposition  of  the  lands,  and  would  tend  greatly  to 
increase  litigation.  It  is  said,  however,  that  the  County 
Treasurer  is  not  a  judicial  officer  with  authority  to  decide 
between  contesting  daimants,  and  that  his  duty  being  purely 
ministerial  he  has  no  right  to  refuse  to  accept  payment  for 
-these  lands,  because  not  made^  strictly  within  the  time  limr 
ited  by  the  statute.  But  though  he  has  no  authority  to 
decide  upon  conflicting  claims,  he  is,  nevertheless, .  to  be 
governed  by  the  statute  in  the  discharge  of  his  duties.  He 
is  clearly  not  bound  to  accept  payment  after  the  time 
expressly  limited  by  the  statute  within  which  it  may  be 
made.  If  it  was  incumbent  on  him  to  accept  it  thirty  davL 
after  the  proper  time  had  elapsed,  it  would  be  equally  his 
duty  to  accept  it  five  or  ten  years  later.  There  is  no  reason- 
able interpretation  of  the  statute  which  would  sanction  sucb. 
a  practice. 

The  application  for  the  writ  is  denied  and  the  petition  dis- 
missed. 

YoL.  ZLL—  36 
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LEWISTON  TURNPIKE  OOMPAlSrY  v.  SHASTA  AND 
WEAVERVILLE  WAGON  ROAD  COMPANY  amd 
WILLIAM  S.  LEWDEN. 

•AUJBQATION  IN  COMPLAINT. —  In  til  actSoD  bj  the  owner  of  a  toU  road 
agalnet  another  for  damages  cansed  by  obetrnetlng  the  pnbllc  highway 
leading  to  his  road,  the  plaintiff  must  allege  that  his  right  to  collect 
tolls  has  been  disturbed,  or  It  will  be  presumed  that  he  has  recelTiid  no 
Injury  by  reason  of  the  obstruction. 

Obstbuction  of  a.  Highway  a  Nuisancb.— The  obstruction  of  a  public 
highway  Is  a  common  nuisance. 

loBM  —  Action  bt  Pbitatb  Pbbson. —  A  private  person  has  no  cause  of 
action  by  reason  of  such  obstruction,  unless  he  has  suffered  some  special 
damage.  In  order  to  maintain  an  action  for  such  damage,  It  must  be 
such  as  might  legitimately  flow  from  the  nnisance. 

Complaint  in  Butt  fob  Dahagbb  fbom  Nuisancb. —  Special  damages  to 
private  persons,  from  nuisance  In  obstructing  a  public  highway,  must 
be  particularly  stated  in  the  complaint  The  means  by  which  the  dam- 
ages were  caused  must  be  alleged  In  the  complaint. 

Appeal  from  the  District  Ootirt  of  the  Ninth  Judicial  Dis- 
trict, Ooiinty  of  Shasta. 

The  plaintiff  demurred  to  the  complaint  on  the  ground 
that  it  does  not  state  a  cause  of  action,  and  the  demurrer  was 
overruled.  Upon  the  trial  judgment  was  rendered  for  the 
plaintiff,  and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

W.  8.  Lang  and  A.  P.  Dudley,  for  Appellants.  Bealty  & 
Denson,  of  CounseL 

The  Court  below  erred  in  not  sustaining  the  demurrer 
to  plaintiff's  complaint,  because  the  complaint  shows  only 
an  allied  public  nuisance,  and  shows  no  cause  of  special 
complaint  on  the  part  of  plaintiff.  (BUme  v.  Klumpke,  29 
Cal.  156.)  The  complaint  makes  an  allegation  of  injury; 
but  that  injury  is  not  based  on  allegations  of  farts  which 
would  naturally  tend  to  produce  injury.    The  obstruction  of 


July,  1871.]      L.  T.  Co.  «.  S.  &  W.  W.  R.  CJo.  668 

Argument  for   Bespondent. 

a  highway  does  not  necessarily  injure  any  turnpike  or  toll 
road  in  ^e  vicinity.  On  the  contrary,  it  might  greatly 
benefit  such  toll  road;  and  this  would  seem  to  be  the  case 
here,  for  after  the  erection  of  the  obstruction  the  toll  road 
took  all  the  travel  between  the  points  of  its  termini,  and  its 
business  was  on  the  increase,  as  appears  upon  the  face  of  the 
complaint. 

A  pleading  must  not  state  merely  the  conclusion  that 
plaintiff  is  injured,  but  the  facts  which  would  show  to  the 
mind  of  the  Court  that,  being  true,  injury  would  result. 


/.  8.  Follensbee,  J.  Chadhoume,  and  E.  &  0.  A.  OarUr, 
for  Bespondent 

The  Court  below  did  not  err  in  not  sustaining  the  demur- 
rer to  plaintiffs  complaint,  for  the  reason  that  the  complaint 
shows  both  a  public  and  a  private  nuisance.  The  complaint 
shows  that  the  plaintiff's  road  constitutes  a  connected  part 
of  a  thoroughfare  for  public  travel  between  Shasta  and 
Weaverville,  named  therein;  that  the  public  travel  passes 
over  plaintiff's  road,  when  not  interrupted;  that  the  plain- 
tiff's use  and  enjoyment  of  property  in  said  road  consists  in 
the  revenue  from  the  collection  of  tolls  thereon;  that  the 
defendants  stopped  up  the  road,  by  placing  obstructions 
across  the  same,  and  that  by  means  o^  these  obstructions 
the  plaintiff  cannot  have  the  use  and  enjoyment  of  their 
said  property;  that  defendants  also  interrupted  the  public 
travel  on  plaintiff's  road,  by  demanding  and  collecting  toll 
on  the  public  highway  connecting  with  plaintiff's  toll  road, 
hereby  showing  a  nuisance  as  against  the  plaintiff.  The 
case  made  by  the  complaint  is  governed  by  the  law  and  de- 
cision in  the  case  of  EUmc  v.  Klumphe,  29  OaL  166;  see, 
also,  Pr.  Asst,  See.  249. 
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By  the  Court,  Rhoixes,  C.  J.: 

The  only  questions  in  the  ease  arise  upon  the  demurrer  to 
the  complaint  The  plaintiff  is  the  owner  of  a  turnpike 
road  leading  from  Lewiston,  in  Trinity  County,  to  a  certain 
point  where  it  intersects  a  public  highway  in  Shasta  County^ 
and  possesses  the  right  to  collect  tolls  on  that  turnpike.  The 
defendants  have  wrongfully  placed  a  toll  gate  on  the  public 
highway,  about  a  half  mile  from  the  point  of  intersection  of 
the  public  highway  with  the  plaintiff's  turnpike,  and  have 
demanded  and  collected  tolls  of  persons  who  pass  along  the 
highway  with  their  teams,  vehicles,  etc,  and  threaten  to 
maintain  the  gate  and  collect  tolls,  etc.  The  plaintiff  alleges 
that  by  means  of  the  gate  the  highway  is  greatly  obstructed, 
and  that  by  rea£\pn  thereof,  the  plaintiff  cannot  "  have  or  en- 
joy its  said  toll  road  or  turnpike  as  it  ought  to  be  [have] 
done,  and  otherwise  might  and  would  have  done;  and  has 
been  anH  is  by  means  of  the  premises  deprived  of  the  use, 
benefit  and  advantage  thereof,''  and  that  the  maintenance 
of  the  toll  gate  by  the  defendant  will  cause  great  and  irrepara- 
ble damage  to  the  plaintiff.  It  is  also  alleged  in  the  com- 
plaint "  that  under  and  by  virtue  of  said  incorporation  (the 
incorporation  of  the  plaintiff)  the  plaintiff  obtained  the 
franchise  or  right  to  collect  tolls  on  said  road  or  turnpike, 
and  has,  since  its  completion,  enjoyed  said  right,  privilege, 
and  franchise  without  any  interruption,  disturbance,  or  inter- 
ference whatever." 

The  complaint,  tested  by  the  familiar  rule  that  a  pleading 
is  to  be  construed  most  strongly  against  the  pleader,  shows 
no  cause  of  action;  for  if  the  plaintiff's  franchise — ^its  right 
to  collect  tolls — ^has  not  been  interrupted  or  disturbed,  no 
injury  has  been  occasioned  by  reason  of  the  acts  complained 
of. 

The  obstruction  of  a  public  highway  is  a  common  nuisance. 
A  private  person  has  no  cause  of  action  by  reason  of  such 
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obstruction,  unless  he  has  suffered  some  special   damage. 
The  special  damage  must  he  such  as  might  legitimately 
flow  from  die  nuisance.    It  is  a  further  rule  of  pleading,  that 
such  special  damages  must  he  particularly  stated.     (1  Chit. 
Plead.  347 ;  Butler  v.  Kent,  19  Johns.  228 ;  Squier  v.  Ovuld, 
14  Wend.  159  yBogaH  v.  BurhliaMer,  2  Barh.  525;  Cole  v. 
Swanston,  1  Cal.  51 ;  Gay  v.  Winter,  34  Cal.  153.)     It  was 
lield  in  Stevenson  v.  Smith,  28  Cal.  102,  that  when  the  dam- 
ages are  special  —  that  is,  such  as  do  not  necessarily  arise,  or 
are  not  implied  hy  law,  from  the  act  complained  of —  the 
facts  out  of  which  the  damages  arise  must  be  averred  in  the 
complaint     The  maintenance  of  a  toll  gate  upon  the  public 
highway,  mentioned  in  the  complaint,  did  not  necessarily 
lessen  its  use  as  a  highway;  and  if  such  were  the  case,  it 
does  not  necessarily  follow  that  thereby  the  travel  on  the 
plaintiff's  road  was  diminished  and  the  tolls  lessened.     The 
plaintiff  should  have  stated  the  facts  out  of  which  the  dam- 
ages arose  —  the  means  by  which  the  damages  were  caused. 
The  plaintiff  has  not  alleged  that  any  one  was  prevented,  by 
means  of  the  defendants'  toll  gate,  or  in  consequence  of  their 
having  demanded  or  collected  tolls,  from  traveling  upon  the 
plaintiff's  turnpike,  on  paying  the  proper  tolls  therefor.    The 
complaint,  in  that  respect,  is  defective.    {Lanring  v.  Smith, 
8  Cow.  146.) 

Judgment  reversed  and  caiise  remanded,  with  directionB 
to  sustain  the  demurrer  to  the  ocnnplaiiitk 
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CNo.  2,608.] 

J.  T.  LAWRENCE,  E.  W.  MERRITT,  B.  W.  ADAMS, 
SAMUEL  STRONG,  ato  T.  E.  CAREY  v.  J.  H. 
NEFF. 

INSOLYBNT'S     GOlTTaTAirCI     TO     ClRTAIN     GBBDZTORS,     FOB     THIMSELTBa     AHD 

Othbbs,  NOT  ^  AsszoNMBNT  FOR  Bbnutit  OF  Cbkditobs.*' —  Where  Stan- 
ford, being  in  insolvent  circumstances  and  largely  indebted,  conTeyed* 
Ij  an  instrument  in  writing,  certain  yaluable  personal  property  to  Uto 
persons,  as  a  committee  appointed  by  and  representing  themselves,  and 
about  ninety-five  of  his  other  creditors,  reserving  In  himself  a  right  to 
redeem  in  six  days ;  and,  at  the  same  time,  he  delivered  possession  of  the 
property,  and  the  said  creditors  gave  him  receipts  in  fall ;  h^d,  that  the 
Instrument  and  transaction  was  not  an  "assignment  for  the  benefit  of 
creditors,"  within  the  meaning  and  prohibition  of  section  thirty-nine  of 
the  insolvent  Uw  (Stats.  1852,  p.  6^). 
PRBFBBBNCB8  OF  Crkditobs  bt  IN80LVBNT8. —  There  Is  nothing  in  section 
thlrty-ftine  of  the  Insolvent  law  (SUta.  1852,  p.  e8)  prohibiting  an 
Insolvent  debtor  from  conveying  his  property  absolutely,  or  by  way  of 
security,  directly  to  one  or.  more  of  his  creditors,  to  the  exclusion  of 
the  remainder. 

IRSOLVBIYT     ACT,     SlCTION     THXBTT-HXira — ^'ABBIGHIOIIT    FOB     BBRSFIT    OF 

CBBDiTOBa.'' — Section  thirty-nine  of  the  insolvent  law  (Stats.  1852,  p. 
80)  was  aimed  wholly  at  *'  assignments  for  the  benefit  of  creditors  ;'*  but 
a  conveyance  to  the  creditor  himself  is  not  an  "assignment,**  In  the 
sense  of  the  statute. 

Apptcat.  from  the  District  Court  of  the  Fourteenth  Judi- 
cial District,  Placer  County. 

C.  P.  Stanford,  at  the  time  he  executed  the  instrument 
referred  to  in  the  opinion  (August,  1869),  was  carrying  on 
the  Coldstream  Sawmill,  in  Placer  County.  The  plaintiffs 
to  whom,  and  the  other  persons  for  whose  benefit  also,  be 
made  the  conveyance,  were  his  employ 6s.  Among  his 
other  creditors  was  "  The  Contract  and  Finance  Company," 
which,  about  the  time  of  the  transfer  above  referred  to, 
commenced  a  suit  against  him,  in  the  Sixth  District  Court 
for  Sacramento  County,  for  thirty-one  thousand  five  hundred 
and  ninety-two  dollars  and  eighty-seven  cents.  An  attach- 
ment was  issued  and  transmitted  to  the  defendant,  the 
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Sheriff  of  Placer  Coiintj)  who  levied  upon  and  took  into 
his  possession  and  out  of  the  possession  of  the  plaintiffs,  the 
property  so  conveyed  to  them,  consisting  of  lumber,  cattle, 
wagons,  saws,  and  other  personal  property,  estimated  at  six 
thousand  eight  hundred  and  sixty-four  dollars  and  ninety- 
seven  cents. 

Plaintiffs  then  commenced  this  action  against  the  Sheriff 
for  a  return  of  said  property  or  its  value,  and  damages.  On 
tite  trial,  after  they  had  presented  their  proofs,  defendant 
moved  for  a  nonsuit,  upon  the  ground  that  the  transfer  was 
void  under  section  thirty-nine  of  the  Insolvent  Act,  as  an 
assignment  for  the  benefit  of  creditors.  The  motion  being 
sustained  and  judgment  entered  for  defendant^  and  motion 
for  a  new  ^ial  overruled,  plaintiffs  appealed. 

Fellows  d  Norton,  for  AppeUants. 

A  debtor  has  an  undoubted  ri^t  to  oonvqr  all  his  prop- 
erty to  any  one  of  his  creditors,  in  satisfaction  of  his  debt; 
and  there  is  nothing  in  the  insolvent  law  to  prohibit  such  a 
preference.  {Dana  v.  Stanford,  10  Cal.  275 ;  Morganthaw  v. 
Harris,  12  CaL  247;  Wellington  v.  Sedgwick,  12  CaL  474; 
Gladwin  V.  Oladunn,  13  Cal.  332 ;  Forbes  v.  ScanneU,  13  QaL 
242 ;  Le  Cacheaux  v.  Cutter,  6  CaL  619.) 

But,  we  submit,  that  the  instrument  in  writing  offered  by 
the  plaintiffs  was  not,  tested  by  the  spirit,  intent,  and  true 
meaning  of  the  law,  an  **  assignment."  {TreadweU  v.  Davis, 
34  Cal.  601.)  It  was  a  chattel  mortgage.  {Wright  v.  Boss, 
86  CaL  414.) 

8.  W.  Sanderson,  for  Eespondent 

Stanford  being  insolvent,  the  assignment  in  question  was 
void  under  section  thirty-nine  of  the  insolvent  law,  as  against 
Ae  Contract  and  Finance  Company,  which  was  a  creditor  of 
Stanford  at  the  date  of  the  assignment,  and  therefore  in  a 
position  to  attack  it    (Ohever  v.  Hays,  8  CaL  471 ;  Adams  v. 
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Wood,  8  Cal.  152 ;  Morganthaw  v.  Harris,  12  Cal.  245.)  The 
instrument  was  not  a  mortgage,  as  contended  upon  the  other 
side,  but  an  assignment  within  the  meaning  of  the  insolvent 
law,  because  it  created  a  trust  in  favor  of  third  persons. 
(Dana  v.  Stanford,  10  CaL  269;  Wellington  v.  Sedgwick, 
12  Cal.  469.) 

By  the  Court,  Obockbtt,  1. : 

The  only  question  in  this  case  is  whether  the  instrument 
from  C.  P.  Stanford  to  the  plaintiffs  is  void  under  section 
thirty-nine  of  the  Act  of  May  4th,  1852,  for  the  relief  of 
insolvent  debtors  and  protection  of  creditors.  (Stats.  1852, 
p.  69.) 

It  appears  that  Stanford,  being  in  insolvent  circumstances 
and  largely  indebted  to  about  one  hundred  laborers,  includ- 
ing the  plaintiffs,  proposed  to  turn  over  to  them  certain  per- 
sonal property  in  satisfaction  of,  or  as  security  for,  their 
several  demands;  that,  thereupon,  the  laborers  held  a  meet- 
ing, acceded  to  the  proposition,  and  appointed  the  plaintiffs 
as  a  committee  to  accept  the  transfer  in  behalf  of  the  whole ; 
that,  in  pursuance  of  this  arrangement,  the  instrumeiil  in 
question  was  executed  and  delivered  by  Stanford,  accompa- 
nied by  an  immediate  transfer  of  the  possession  of  the  prop- 
erty to  the  plaintiffs;  that,  upon  the  execution  and  delivery 
ef  the  instrument,  all  the  laborers  gave  to  Stanford  receipts 
in  full  for  their  respective  demands. 

This  instrument  purports,  on  its  face,  to  have  been  made 
in  consideration  of  ^^  ten  thousand  dollars,  more  or  less 
money  due  to  the  men  whose  names  are  hereunto  annexed 
as  creditors,  for  labor  performed;"  and  then  proceeds  to 
convey  the  property  absolutely  to  plaintiffs,  "  a  committee 
appointed  by  the  creditors,  whose  names  are  appended 
hereto,  to  hold  said  property  in  trust  for  them,  *  ♦  « 
reserving  to  myself   the   right   to  redeem   said  property 
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within  six  days  from  this  date,  by  paying  to  the  parties 
whoee  names  are  hereto  annexed  the  sum  of  money  set 
opjxwite  each  man's  name."  It  further  appears  that  no 
redemption  was  made  within  the  six  days;  and  the  defend- 
ant, as  Sheriff  of  Placer  County,  seized  the  property  under 
attadmien'ts  issued  at  the  suit  of  other  of  Stanford's  cred- 
itors, who  claim  that  the  transfer  to  the  plaintiffs  was  an 
assignment  in  trust  for  creditors,  within  the  meaning  of 
section  thirty-nine  of  the  Act  above  cited,  and  was,  there^ 
fore,  void. 

It  is  quite  clear  that  if  the  instrument  had  been  made 
directly  to  all  the  creditors,  whose  names  are  appended  to 
it,  it  would  have  come  fuUy  and  precisely  within  the  prin- 
eiples  decided  in  Dana  v.  Stanford,  10  OaL  269,  and  would 
have  been  upheld  as  a  valid  conveyance.  There  is  nothing 
in  section  thirty-nine  of  the  insolvent  law  prohibiting  an  in- 
Bolvent  debtor  from  conveying  his  property  absolutely,  or 
by  way  of  security,  directly  to  one  or  more  of  bis  creditors, 
to  the  exclusion  of  the  remainder,  as  was  decided  in  Dan<i 
T.  Stanford,  and  several  subsequent  cases.  That  section  was 
not  intended  to  abridge  the  right  of  an  insolvent  debtor  to 
convey  his  property  to  one  or  more  of  his  creditors,  in  satis- 
faction of,  or  as  a  security  for,  their  demands,  but  was  aimed 
wholly  at  "  assignments  *'  for  the  benefit  of  creditors ;  and  a 
conveyance  to  the  creditor  himself  is  not  an  '^  assignment " 
in  the  sense  of  the  statute.  The  policy  which  dictated  this 
section,  and  the  character  of  assignments  which  it  was  in- 
tended to  forbid,  are  discussed,  with  learning  and  ability, 
by  Justice  Field,  in  Dana  v.  Stanford;  and  I  fully  assent  to 
the  conclusions  at  which  he  arrived.  In  my  opinion,  the 
instrument  in  question  here  is  not  an  '^  assignment "  in  the 
sense  of  this  section,  as  expounded  in  Dana  v.  Stanford, 
nor  within  the  evila  which  it  was  intended  to  prevent    This 
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conveyance  is  made  directly  to  a  portion  of  the  creditors; 
and  80  far  as  their  rights  are  concerned,  the  case  is  fully  and 
clearly  within  the  decision  in  Dana  v.  Stanford.  If  any  part 
of  it  is  void,  because  in  contravention  of  the  statute,  it  is 
only  that  portion  which  relates  to  the  other  creditors,  whose 
names  are  appended  to  it^  but  who  are  not  parties  to  it ;  and 
if  void  as  to  them,  it  is,  nevertheless,  valid  as  to  the  plain- 
tiffs, whose  rights  are  readily  severable  from  those  of  the 
other  creditors.  As  to  them,  it  is  a  conveyance  to  tliem 
directly,  in  payment  of,  or  as  a  security  for,  their  several 
demands,  which  can  be  easily  separated  from  the  claims  of 
the  other  creditors.  The  nonsuit  was,  therefore,  improperly 
granted,  even  though  it  be  conceded  that  the  instrument 
was  void,  so  far  as  it  was  intended  to  protect  the  rights  of 
other  creditors. 

But,  in  my  opinion,  no  portion  of  it  is  void.  It  is  not  an 
"  assignment  '^  in  the  sense  of  the  statute,  but  is  either  an 
absolute  sale  and  conveyance,  in  satisfaction  of  the  enu- 
merated debts,  with  a  right  to  the  vendor  to  repurchase 
within  the  stipulated  time,  or  it  is  a  mortgage  made  to  the 
plaintiffs,  partly  to  secure  their  own  debts,  and  partly  in 
trust  to  secure  the  demands  of  the  other  enumerated  cred- 
itors. In  either  event,  the  transaction  is  wholly  different, 
both  in  form  and  in  its  legal  effect,  from  an  assignment  If 
it  be  an  absolute  sale,  with  a  right  to  repurchase,  the  title 
vested  absolutely  in  the  plaintiffs,  and  the  debts  due  to  the 
enimierated  creditors,  were  wholly  and  finally  extinguished. 
On  the  other  hand,  if  it  be  a  chattel  mortgage,  the  title  of 
the  mortgagee  became  absolute  at  law,  on  condition  broken, 
with  a  right  of  the  mortgagor  to  redeem,  under  appropriate 
proceedings  in  equify.  These  are  not  elements  in  an  assign- 
OMat  for  the  benefit  of  crediton.    In  whatever  light,  there- 
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fore,  this  conveyance  may  be  viewed,  it  is  not  obnoxious  to 
&e  objections  nrged  against  it 
Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Mr.  Chief  Justice  Bhodes  did  not  participate  in  the  fore- 
going decision. 


[No.  2,822.] 


ALEXANDER  R  WALSH  v.  GEORGE  A.  HILL,  JEN- 
KENQS  T.  SHELBY,  L.  M,  BURSON,  and  A.  E. 
ERASER. 

VklTDDIO     A0XIN8T     BTIDairCI  —  TiSTXMOHT      OONTBABT     TO     STIPULATZON. — 

Where  a  finding  of  fact  wae  fnpported  by  the  testimony  of  only  one 
witness,  and  his  testimony,  besides  being  open  to  snspielon  on  other 
grounds,  was  directly  contradicted  by  the  stipulation  of  the  parties  at- 
tadied  to  the  statement:  held,  that  such  finding  was  against  STldenee. 
Poasnsioir  of  Spbcuic  Lakd  within  Labgi  Inclosubb. —  A  general  tn- 
closure  of  a  large  tract  of  .land  is  not  sufficient  to  constltnte  an  actual, 
flKcIuslre  possession  of  a  spedflc  parcel  within  it,  when  it  appears  that 
much  of  the  land  within  the  inclosnre  is  not  claimed,  and  much  of  It 
It  In  the  actual  occupancy  of  parties  rliimlng  and  holding  adyersely. 

Appxal  from  the  District  Court  of  the  Third  Judicial  Dis- 
trict, Alameda  Counly. 

This  was  an  action  of  ejectment  for  a  tract  of  about  twenty 
acres  of  land,  on  what  is  known  as  the  ^'  Potrero  Nuevo^"  in 
the  City  and  County  of  San  Francisco.  It  was  originally 
commenced  in  the  Twelfth  District  Court,  buib  was  after- 
ward, on  account  of  the  disqualification  of  the  San  Francisco 
Judges  to  try  Potrero  cases,  transferred  to  'the  Third  Dis- 
trict Court  of  Alameda  County.  There  having  been  find- 
faigs  and  judgment  for  plaintiff,  and  motion  fcfr  new  trial 
overruled,  defendants  Shelby,  Burson,  and  Fraser  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Walter  Van  Dyke,  for  Appellants* 
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Shafter,  Southard  &  Seawell,  for  Respondent. 
By  the  Court,  Spragub,  J.: 

On  the  former  appeal  of  this  case  (38  Cal.  481),  two  points 
were  settled:  First  —  That  the  deed  from  CroweU  to  Mason, 
Bensley,  and  Himrod,  of  15th  December,  1853,  embraced  the 
land  in  controversy.  Second  —  That  neither  plaintiff  nor 
those  through  whom  he  derives  title,  prior  to  the  commence- 
ment of  this  suit,  as  shown  by  the  evidence  on  the  former 
trial,  ever  had  constructive  possession  of  any  portion  of  tho 
demanded  premises.  The  question  of  actual  possession  in 
plaintiff  or  his  grantors,  beyond  the  half  acre  leased  by 
Mason  to  Garagnon  in  1861,  was  not  passed  upon  by  this 
Court,  as  the  Court  below  had  not  found  such  actual  posses- 
sion, but  constructive  possession,  of  the  residue  of  the  entire 
tract  described  in  the  deed,  by  virtue  of  this  half-acre  lease 
and  the  entry  of  the  tenant  into  the  actual  possession  of  the 
leased  premises. 

On  the  retrial,  it  was  "stipulated  and  agreed  that  the  tes- 
timony and  proceedings  in  the  former  trial  should  be  consid- 
ered as  taken  and  had  in  this  trial,  as  the  same  appear  in 
the  printed  transcript  on  said  appeal,  and  on  file  herein,  the 
same  as  in  the  former  trial,  *  *  *  with  permission  to 
either  party  to  introduce  additional  testimony.*' 

The  cause  was  tried  before  the  Court  without  a  jury.  Ad- 
ditional testimony  was  introduced  by  each  party,  and  the 
Court  made  special  findings  of  facts,  and  rendered  judgment 
against  defendants  Benson,  Shelby,  and  Fraser,  and  in  favor 
of  plaintiff,  for  all  that  portion  of  the  tract  of  land  described 
in  the  complaint  south  of  Mariposa  street,  from  which  judg- 
ment, and  albo  from  a  subsequent  order  of  the  Court  denying 
said  defendant's  motion  for  a  new  trial,  comes  this  appeal. 

The  points  upon  which  appellants  rely  on  this  appeal  are: 
First  —  That  "  the  testimony  was  insufficient  to  support  the 
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findings;  that  in  Angast,  1854^  or  at  any  other  time.  Mason, 
Benflley,  and  others  leased  to  Snow  and  others^  or  to  any 
one,  the  land  claimed  by  them  within  the  inclosore^  so  far  as 
relates  to  the  Shelby  tract,  or  the  land  in  controversy,  or  that 
the  parties* mentioned  in  said  lease  ever  went  into  the  pos- 
seasion  of  the  Shelby  tract,  or  land  in  controversy,  or  were 
on  said  tract  in  any  manner  or  form;''  and  that  "  the  evi' 
dence,  on  the  contrary,  shows  that  the  said  pretended  leaao 
does  not  cover  or  include  any  portion  of  the  Shelby  tract  or 
land  in  controversy."  Second — That  "  the  evidence  fails  to 
show  that  plaintiff  and  his  cotenants,  Bensley  and  Mason, 
were  ever  in  the  actual  possession  of  the  Shelby  tract  or 
land  in  controversy,  or  that  they  claimed  the  same  in  good 
faith.'' 

The  findings  of  the  Court  to  which  the  above  exceptions 
are  directed  were  the  seventh  and  tenth,  which  are  as  fol- 
lows: 

^Seventh — On  the  18th  of  August,  1854,  said  Mason, 
Bensley,  and  Himrod  executed  and  delivered  to  one  H.  A. 
Snow,  A.  L.  Brewster,  Meredith  Biier,  and  W.  S.  Mann  a 
lease  of  the  land  claimed  hj  them  witiiia  the  said  indosure. 
These  parties  entered  upon  the  land  under  the  lease,  and  oc- 
cupied a  house  upon  it  known  as  the  Farrington,  or  Ludlum, 
house.  This  house  was  not  upon  the  land  in  controversy,  but 
w'as  located  to  the  west  of  it>  and  within  the  general  inoloeure 
of  land  claimed  by  Mason,  Bensley,  and  Himrod.  The  parties 
did  not  cultivate,  improve,  or  use  the  land  for  any  purposes. 
They  were  generally  armed,  and  occupied  the  house  for  the 
purpose  of  keeping  possession  of  the  leased  premises  for 
their  lessors,  and  to  keep  squatters  off  of  them,  and  to  keep 
up  the  fences.  In  this  way  they  occupied  the  house  for  about 
a  year.** 

The  ninth  finding,  which  I  have  inserted  for  the  purpose 
of  illustrating  the  tenths  is  as  followi: 


I 
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"Ninth  —  In  August,  1861,  Mason  leased  part  of  the 
land  in  controversy  to  one  Garagnon,  for  the  tenn  of  one  year, 
with  the  privilege  of  four  years.  The  tenant  immediately 
entered  into  actual  possession  of  the  leased  premises  which 
lie  north  of  the  described  road,  and  inclosed  the  same  with 
a  substantial  fence,  and  erected  on  them  a  tannery ;  and  he 
and  his  grantees  under  him  have  since  continued  to  occupy 
the  same,  and  are  still  in  the  occupation  of  them  as  tenants 
of  Mason,  Bensley,  and  the  plaintiff.  In  addition  to  which. 
Mason  and  Bensley,  and  their  tenants  for  them,  have  kept 
the  eastern  line  of  fence  in  repair  until  1862." 

This  is  the  lease  and  actual  possession  under  it  of  a  part 
of  the  premises  described  in  the  Crowell  deed,  and  in  the 
complaint  from  which  the  Court,  on  the  former  trial,  found 
that  Mason,  Bensley,  and  plaintiff  were  in  the  constructive 
possession  of  all  the  land  described  in  the  deed  which  in- 
cludes the  Shelby  tract  (the  land  in  controversy)  lying  south 
of  the  "  described  road."  This  finding,  on  the  former  appeal^ 
was  by  this  Court  decided  erroneous. 

The  tenth  finding  on  the  retrial,  is  as  follows: 

"Tenth  —  The  remainder  of  said  tract,  south  of  the  de^ 
scribed  road  to  its  cross-ditch,  was  not  used  for  any  purpose 
by  the  plaintiff  or  his  cotenants  Mason  and  Bensley,  but 
they  claimed  it  in  good  faith  under  the  deed  to  them  from 
Crowell,  and  under  this  claim  of  right  they  continued  in 
actual  possession  of  the  premises  in  controversy  by  the  in- 
closure,  and  acts  which  I  have  described,  from  Januarv, 
1854 ;  and  the  plaintiff,  as  grantee  of  said  Himrod,  also  con- 
tinued in  such  actual  possession  until  August,  1862 ;  which 
the  defendants  Benson,  Shelby,  and  Eraser  entered  without 
right  or  title  into  and  upon  said  tract  of  land  described  in 
the  complaint,  lying  south  of  the  road  running  near  or  on 
the  line  of  Mariposa  street,  and  ousted  the  said  plaintiff  and 
bis  cotenants,  Bensley  and  Mason,  therefrom." 
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The  facte,  as  I  imdeistaiid  them  from  the  findings  and 
evidence  not  controverted,  are  briefly  as  follows:  In  June, 

1852,  Parrington  and  LudluA,  having  purchased  a  brick- 
yard from  one  Wire,  located  on  what  is  known  as  the 
Potrero  Nuevo,  in  the  City  and  Coimty  of  San  Francisco, 
undertook  to  locate  a  possessory  or  preemption  claim  of  one 
himdred  and  sixty  acres,  including  the  brickyard,  by  mak- 
ing a  description  of  the  land  so  claimed,  and  recording  the 
same  in  the  Becorder's  office,  with  a  plat  thereof.  This  one 
hundred  and  sixty  acres  so  located  by  Earrington,  it  is 
agreed  by  the  parties  to  this  suit,  '^  was  bounded  on  the  west 
by  a  line  on  or  near  and  parallel  to  Potrero  avenue/and  on 
the  south  by  a  line  on  or  near  and  parallel  with  Solono  street, 
and  on  the  east  by  the  westerly  line  of  the  tract  in  contro- 
versy.   Its  northern  boundary  ,was  Mission  Creek." 

Some  time  prior  to  September,  1853,  one  Crowell  had 
taken  possession  of  the  eastern  portion  of  the  Farrington 
and  Ludlum  claim,  claiming  the  same  adversely  to  Farring- 
ton and  Ludlum,  under,  as  he  claimed,  a  deed  to  him  from 
Boberts  and  Lange,  dated  June  3d,  1851.  This  deed  from 
Boberts  and  Lange  to  Crowell,  embraced  a  tract  of  land  off 
the  eastern  portion  of  the  Farrington  and  Ludlum  claim, 
sixty-siz  and  two  thirds  rods  wide,  and  extended  from  Mis- 
sion Creek  on  the  north  eight  and  one  third  rods  south  of 
the  south  line  of  the  Farrington  and  Ludlum  claim.  It  doe^ 
not  definitely  appear  from  the  evidence  when  Crowell  en- 
tea^  upon  this  land,  whether  before  or  after  the  record  of 
the  Farrington  and  Ludlum  claim,  or  whether  he  entered 
under  his  deed  from  Boberts  and  Lange;  but  it  definitely 
and  conclusively  appears  that  on  and  for  some  time  prior  to 
the  15th  December,  1853,  and  as  early  as  September  1st, 

1853,  Crowell  and  several  other  parties  claiming  under  him 
were  in  the  actual  occupation  of  portions  of  the  land  cov- 
ered by  the  Boberts  and  Lange  deed,  holding  and  claiming 
the  same  adversely  to  Farrington  and  Ludlum. 
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In  September,  1853,  there  was  a  piece  of  vacant  unoccu- 
pied land,  of  about  twenty  acres,  between  the  eastern  bound- 
ary line  of  the  land  covered  by  the  deed  of  Roberts  and 
Lange  to  Crowell,  and  the  western  boundary  line  of  land  in 
the  occupation  of  one  Fiercy,  no  part  of  which  was  covered 
by  the  Farrington  and  Ludlum  daim.  During  this  month 
Crowell  made  claim  to  this  piece  of  land  and,  as  evidoice  of 
his  daim,  marked  the  boundaries  thereof  by  running  a  plow 
furrow  or  small  ditch  along  Pierces  west  line  from  the  bay 
southerly  about  one  hundred  and  forty  rods ;  thence  easterly 
about  ten  rods  to  a  skeleton  fence,  which  before  that  time 
had  heSa  constructed  by  some  party  not  disclosed  by  the  evi- 
dence, which  at  that  time  ran  from  the  point  where  the  ditch 
intersected  it;  thence  northerly  along  or  near  the  easterly 
line  of  the  Farrington  and  Ludlum  claim  to  the  bay  or  Mis- 
sion Creek.  At  this  time  one  Ellis  and  some  others,  claim- 
ing under  Crowell  within  the  boundaries  of  the  Farring^ 
ton  and  Ludlum  daim,  had  indoeed  the  parcels  claimed  by 
them. 

On  the  16th  December,  1853,  Crowell  conveyed  by  deed 
the  lands  described  in  the  complaint  to  Bensley,  Mason,  and 
Himrod.  The  land  described  in  this  deed  included  the  land 
so  taken  up  by  Crowell  in  September,  1853,  and  a  small 
parcel  of  the  northeast  portion  of  the  land  described  in  the 
deed  from  Boberts  and  Lange  to  him  of  Tune  3d,  1851.  At 
this  time  no  portion  of  the  land  so  taken  up  by  Crowell  had 
ever  been  occupied,  cultivated,  or  improved  by  him,  nor  had 
any  acts  been  performed  by  him  to  evidence  a  possession 
thereof,  other  tfian  the  construction  of  the  small  ditch  on 
its  eastern  and  southern  boundaries,  hereinbefore  referred 
to.  Some  five  days  after  this  purchase  from  Crowell  by 
Bensley,  Mason,  and  Himrod,  some  of  the  grantees  (it  does 
not  distinctly  appear  whether  all  three  joined)  purchased  an 
undivided  interest  in  tlie  Farrin^^on  and  Ludlum  claim, 
and.  immediately  thereafter  Bensley,  Mason,  and  Himrod 
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amnnenoed  the  oonstniction  of  a  substantial  post  and  board 
fence  from  the  bay  southerly  along  the  east  line  of  their 
purchase  from  Crowell,  -which  was  along  the  west  line  of 
Piercy's  claim,  near  and  along  the  small  ditch  theretofore 
constructed  by  Crowell;  and  in  January,  1854,  had  extended 
the  same  south  the  whole  extent  of  this  easterly  line  to  the 
ditch  on  the  south  line,  and  continued  it  in  the  same  direc- 
tion a  short  distance  further  south,  until  it  connected  with  a 
line  of  fence  which  had  been  previously  built  (but  when  or 
by  whom  built  does  not  appear)  running  from  the  point  of 
intersection  west  and  north  to  Mission  Creek.  And  these 
last  lines  of  fences  and  Mission  Creek  and  the  Bay  of 
Ban  Francisco,  with  the  eastern  line  of  fence  so  built  by 
Bensley,  Mason,  and  Himrod,  formed  a  general  and  substan- 
tial indosure  for  the  tract  of  land  described  in  the  com- 
plaint—  the  Parrington  and  Ludlum  claim;  the  tract  de- 
scribed in  the  deed  from  Boberts  and  Lange  to  Crowell, 
and  also  a  tract  of  from  twenty  to  thirty  acres  immediately 
south  of  the  Farrington  and  Ludlum  tract  Mason,  Bensley, 
and  Himrod  kept  the  eastern  line  of  this  general  inclosure  in 
repair  up  to  1862,  the  time  at  which  appellants  entered  upon 
the  south  half  of  the  land  described  in  the  deed  fn»n  Crow- 
ell to  Mason,  Bensley,  and  Himrod;  but  other  portions  of 
the  fence  forming  this  general  inclosure  were  broken  and 
dilapidated,  and  not  kept  up  or  in  repair  so  as  to  form  an 
inclosure  after  January,  1856.  The  tract  of  land  in  con- 
troversy, occupied  by  appellants,  embraces  that  portion  of 
the  land  described  in  the  complaint  and  in  the  deed  from 
Crowell  to  Mason,  Bensley,  and  Himrod,  which  lies  south 
of  a  public  road  which  has  crossed  the  tract,  running  east 
and  west,  since  1868,  nearly  on  the  line  of  Mariposa  street. 
The  plaintiff  in  this  case  ia  tiie  aueoeflaor  in  interest  of  Him- 
vou  XLL— tr 
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roUy  the  cotenant  of  Bensley  and  Mason  in  the  land  pur- 
chased from  Crowell,  as  hereinbefore  stated. 

On  the  former  trial^  the  plaintiff  gave  in  evidence  a  lease 
from  Mason^  one  of  his  cotenants,  to  one  Garagnon,  made  in 
August,  1861,.  of  a  small  parcel  of  the  tract  purchased 
from  Crowell,  embracing  one  half  acre,  located  on  the  bay, 
north  of  the  above  described  public  road,  and  proved  that 
Garagnon  took  immediate,  actual  possession  of  the  leased 
premises,  built  a  tannery  thereon,  and  that  Garagnon  and  his 
assignees  had  continued  to  occupy  the  leased  premises  ever 
since.  The  effect  of  this  lease  and  occupancy  of  the  lessee 
under  the  same  were  disposed  of  on  the  former  appeal. 
On  the  retrial^  plaintiff  introduced  and  read  in  evidence, 
against  objections  of  defendants,  a  lease  made  by  Bens- 
ley,  Mason,  Himrod,  Dumarthray,  Farrington,  and  Webster, 
as  lessors,  to  Snow,  Brewster,  Brier,  and  Mann,  as  lessees, 
dated  August  18th,  1854,  of  lands  described  as  follows: ^'  All 
that  certain  tract  or  parcel  of  land  lying  and  being  in  the 
City  of  San  Francisco,  being  part  of  the  tract  known  as  the 
*  Potrero  Nuevo ;'  that  is  to  say,  the  tract  of  land  known  as  the 
Farrington  claim,  formerly  the  Farrington  and  Ludlum 
claim,  as  the  same  is  shown  upon  a  map  of  said  tract  on  rec- 
ord in  the  office  of  the  County  Recorder  of  the  County  of 
San  Francisco.  Also,  all  that  tract  of  about  twenty  acree 
lying  southerly  of  and  adjoining  the  said  last  mraitioned 
tract,  the  said  tracts  of  land  being  now  closed  by  a  substan- 
tial fence." 

Plaintiff  then  introduced  evidence  tending  to  show  that 
the  lessees  immediately  entered  under  the  lease,  and  occu- 
pied a  house  situated  about  the  center  of  the  Farrington  and 
Ludlum  claim,  called  the  Ludlum  house,  and  occupied  the 
same  about  one  year,  keeping  the  fences  forming  the  general 
incloeure  heretofore  described  in  repair.  As  to  what  theeo 
lessees  did  under  said  lease,  the  Court  below  finds  as  f oIIowb  : 
'^  The  parties  did  not  cultivate,  improve,  or  use  the  lands  for 
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any  pnrpoeee.  They  were  generally  armed,  and  occupied  the 
house  for  the  purpose  of  keeping  possession  of  the  leased 
premises  for  their  lessors,  and  to  keep  squatters  off  of  them, 
and  to  keep  up  the  fences.  In  this  way  they  occupied  the 
house  for  about  a  year." 

For  the  purpose  of  showing  that  the  lands  described  in 
this  lease  covered  and  embraced  the  land  in  controversy 
pkintiff  called  as  a  witness  Frederick  Mason,  one  of  the 
lessors  named  in  the  lease^  who  testified  that  '^  at  the  time 
this  lease  was  made,  this  (meaning  the  land  conveyed  to 
himself,  Bensley,  and  Himrod,  by  Crowell,  in  December, 
1853)  was  the  only  land  answering  the  description  of  the 
twenly  acres  lying  southerly  of  and  adjoining  theFarrington 
daim;"  and  on  further  examination,  the  same  witness  testis 
fied  as  follows:  ''There  was  no  other  land,  except  this  in 
eontroversy,  answering  the  description  of  the  twenty  acres. 
*  *  *  At  the  time  of  the  execution  of  this  lease,  I  con-  • 
ffldered  this  tract  in  controversy  as  lying  south  of  the  Far- 
rington  claim.  The  lessees  did  not  live  on  this  land ;  they 
lived  in  the  Farrington  house ;  they  did  not  put  any  improve- 
i&eiitB  on  the  tract  in  controversy.  The  west  line  of  the  tract 
in  controversy,  which  is  the  east  line  of  the  Farringfon 
daim,  runs  nearly  north  and  south." 

This  is  the  only  evidence  contained  in  the  records  tending 
to  show  that  this  lease  of  August  18th,  1854,  embraces  the 
lands  in  controversy.  In  the  statement  on  motion  for  a  new 
trial,  which  was  agreed  to  and  signed  by  the  attorneys  of  the 
reapective  parties  as  correct,  occurs  the  following: 

^It  was  shown  by  diagrams,  and  admitted,  that  the  tract 
known  as  the  Farrington  and  Ludlum  daim,  as  the  same  is 
ihown  upon  a  map  of  said  tract  on  record  in  the  Becorder's 
Office  of  the  County  of  San  Francisco,  was  bounded  on  the 
vest  by  line  on  or  near  and  parallel  to  Potrero  avenue,  and 
<Ri  the  south  bj  a  line  on  or  near  to  and  parallel  with  Solano 
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street^  and  on  the  east  by  the  westerly  line  of  the  tract  in 
controversy;  that  Orowell,  John  Brewster,  and  others,  hold- 
ing under  Crowell,  occupied  a  strip  of  the  eastern  part  of 
said  Farrington  claim,  and  bordering  the  tract  in  controversy 
on  the  west ;  that  south  of  the  old  Farrington  claim,  as  above, 
there  was  a  tract  inside  of  the  general  inclofiure  of  tw^ity  to 
thirty  acres,  and  that  no  part  of  the  tract  in  controversy  lies 
south  or  southerly  of  the  said  Farrington  claim;  that  it  lies 
directly  east  of  it,  and  separate  from  the  part,  occupied  by 
the  Ludlum  house  by  the  said  strip  in  possession  of  the 
Orowell  parly." 

Thus,  it  appears  that  plaintiff  has  admitted  the  incorrect- 
ness of  the  evidence  of  his  witness.  Mason,  in  two  vital  par- 
tictdars:  First — Mason  testified  that  the  land  in  contro- 
versy ^^was  the  only  land  answering  the  description  of  the 
twenty  acres  lying  southerly  of  and  adjoining  the  Farrington 
claim."  Plaintiff's  admission  is  '^  that  south  of  the  old  Far- 
rington claim  *  *  *  there  was  a  tract  inside  of  the  gen- 
eral indosure  of  twenty  or  thirty  acres."  Second — Mason 
testifies  that  ^'the  tract  in  controversy  lies  to  the  southeast 
of  the  Farrington  claim;"  but  plaintiff  admits  ^^that  no 
part  of  the  tract  in  controversy  lies  south  or  southerly  of  said 
Farrington  claim ;  that  it  lies  directly  east  of  it." 

The  first  paragraph  of  the  seventh  finding  of  the  Court  is 
not  supported  by,  but  is  manifestly  against,  the  evidenoe. 
The  evidence  clearly  shows  that  the  lease  of  the  18th  August, 
1854,  instead  of  being  made  by  Mason,  Bensley,  and  Himrod 
to  Snow  and  others,  of  ^^the  land  claimed  by  them  within 
the  said  indosure,"  was  made  by  Mason,  Bensley,  Himrod, 
Dumarthray,  Farrington,  and  Webster,  to  SnoW  and  others, 
of  the  old  Farrington  and  Ludlum  claim,  and  about  twenty 
acres  lying  southerly  of  and  adjoining  the  old  Farrington 
and  Ludlum  claim.  This  lease  did  not  cover  the  land  in 
oontroversyi  or  any  portion  thereof.    There  could,  therefore^ 


tfuly,  1871.]  Waish  v.  Bxlu  681 

Oiklnlon  of  the  Cbort  —  Sprague,  J. 

have  been  no  possession,  actual  or  constructive,  (m  the  part 
of  plaintiff  or  his  grantor,  or  their  cotenants,  of  any  portion 
of  the  premises  in  controversy,  by  virtue  of  this  lease,  and 
the  entry  and  occupancy  of  the  lessees  thereunder,  as  dis- 
closed by  the  evidence. 

It  appears  from  the  evidence  that  the  witness,  Frederick 
Mason,  claims  to  be  a  cotenant  with  plaintiff  in  the  demanded 
premises,  and  had  possession  of  this  lease  at  the  former  trial. 
He  is  interested  with  plaintiff  in  the.  recovery  of  the  de- 
manded premises  from  appellants;  and  the  fact  that  this 
lease  was  not  introduced  on  the  former  trial,  and  no  evidence 
offered  in  relation  thereto,  is  very  suggestive  of  a  knowledge 
on  the  part  of  plaintiff  and  Mason  that  the  premises  de- 
scribed therein  did  not  embrace  the  land  described  in  the 
complaint,  or  any  part  thereof.  On  the  former  trial,  plain- 
tiff relied  upon  his  cotenant  Mason's  lease  to  Garagnon  of 
the  half  acre  in  the  northern  part  of  the  premises  described 
in  the  complaint^  and  the  actual  possession  taken  by  the 
lessee  of  the  leased  premises  in  1861,  as  sufficient  to  estab- 
lish in  plaintiff  a  constructive  possession!  of  the  entire  prem- 
ises described  in  the  Crowell  deed  to  Mason,  Bensley,  and 
Himrod.  But  this  having  failed  on  appeal  to  this  Court, 
this  lease  of  August,  1864,  is  on  tbe  retrial,  sought  to  per- 
form a  like  service  for  plaintiff,  not  before  considered 
dthin  the  range  of  its  powers. 

The  second  p<»nt  now  urged  by  appellants,  that  ^  the  evi- 
dence fails  to  show  that  plaintiff  and  his  cotenants  Bensley 
and  Mason,  were  ever  in  the  actual  possession  of  the  Shelby 
tract  or  land  in  controversy,**  as  found  by  the  Court  in  its 
tenth  finding,  I  think  is  well  taken.  There  is  no  evidence 
tending  to  establish  that  plaintiff  or  his  cotenants,  or  their 
grantors,  ever  occupied,  cultivated,  or  improved  one  foot  of 
the  Shelby  tract,  the  land  in  controversy.  It  cannot  ration- 
ally be  claimed  that  the  plow  furrow  or  small  ditch  made  by 
Crowell  in  September,  1858,  on  the  e^  and  south  lines  of 
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the  tract,  oanstituted  an  actual  possession  of  the  tract  by  him, 
nor  can  it  be  reasonably  claimed  that  the  construction  of  a 
substantial  fence  oxdy  along  the  east  line  of  the  land  in  con- 
troversy by  Mason,  Bensley,  and  Himrod,  in  January,  1854 
and  keeping  the  same  in  repair  till  1862,  constituted  an 
actual  possession,  or  the  subjection  of  the  tract  of  land,  or 
any  portion  thereof  except  that  upon  v^hich  the  fence  stood, 
to  their  will  and  dominion,  to  the  exclusion  of  others.  And 
as  to  the  general  indosur^  which  included  the  land  in  con- 
troversy, and  nearly  two  hundred  acres  of  other  lands  not 
claimed  exclusively  by  plaintiff,  his  grantor  or  their  coten- 
ants,  and  much  of  which,  all  the  time  this  indosure  was 
maintained,  was  in  the  actual  occupancy  of  various  parties 
claiming  and  holding  adversely  to  the  Farrington  and  Bens- 
ley  parties,  it  would  be  the  extreme  of  assumption  to  main- 
tain that  this  sufficed  to  snbject  the  premises  in  controversy 
to  the  wiU  and  dominion  of  the  then  claimants  of  a  portion 
thereof,  to  the  exclusion  of  others,  or  to  constitutie  an 
actual,  exclusive  possession  of  any  claimant  of  a  specific  par- 
cel within  this  general  inclosura  (Wolfe  v.  Baidwin,  Id 
Cal.  867,  868;  Borel  v.  RoUins,  80  CaL  408.) 

I  am  clearly  of  opinion  that  the  evidence  entirely  fails  to 
establish  either  an  actual  or  constructive  possession  in  plain- 
tiff or  his  grantors  of  that  portion  of  the  pi'emises  described 
in  the  complaint  lying  south  of  the  road  running  east  and 
west  on  or  near  the  line  of  Mariposa  street,  and  that  the 
judgment  and  order  denying  appellant's  moti<xi  for  a  new 
trial  should  be  reversed  and  the  cause  remanded. 

So  ordered* 

Mr.  Justice  OaooKJgiT  bring  disqualified,  and  Mr.  Jus- 
tice Waixaob  4id  not  partieipate  in  the  foregoing  decision. 
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[No.  2,708.] 

F.  F.  FUQUAY  v.  J.  B.  STICKNET,  JOHN  WRIGHT, 
A.  S.  LEAVITT,  P.  IDE,  MECHANICS'  MILL  AND 
MANUEACTUEING  COMPANY,  D.  J.  STAPLES, 
ALPHEUS  BULL,  and  THE  FIEEMAN'S  FUND 
INSURANCE  COMPANY. 

IfacHAxics'  Iii9N8,  A8  AOAiNBT  HoLDSB  ow  Priob  Tbust  Dbbd. —  Where 
«  an  Insnrance  company  loaned  the  owner  of  a  lot  and  uncompleted  building 
monej  for  the  purpose  of  flnishlng  the  building,  and  took  from  him  a 
deed  of  trust  conveying  the  fee,  defeasible  on  the  payment  of  a  debt,  and 
afterwards  knowingly  permitted  the  building  to  go  on  without  giving 
notice  that  it  would  not  be  responsible  therefor :  held,  that  under  section 
four  of  the  Mechanics'  Lien  Law  (State.  18G8,  p.  689),  the  interest  in  the 
property  held  by  the  insurance  company  was  subject  to  mechanics*  liens 
for  work  done  and  materials  furnished  after  the  making  of  the  trust  deed. 

KiCHANics'  Linr  Law,  Sbctiom  Foub. —  Lbgislatiyb  Powxb. —  If  the 
owner  of  land,  or  any  one  claiming  an  interest  in  it,  knowingly  permite 
buildings  and  improremente  to  be  erected  on  it  without  giving  notice  that 
It  is  done  without  his  consent,  it  Is  just  that  he  should  be  held  to  have 
acquiesced  therein,  as  provided  In  section  four  of  the  Mechanics'  Lien  Law 
(Stets.  1868,  p.  580) ;  and  the  power  of  the  Legislature  to  enact  that 
provision  Is  clear. 

iRTBBBST    IN     Land    OOBTSnD    BZ    TBDSV    DDD    fob    MONBT     LOAlfBD. —  A 

trust  deed  of  real  estate,  taken  by  a  person  who  loans  money  to  the 
owner,  defeasible  on  payment  of  the  debt,  is  something  more  than  a 
mortgage.    It  conreys   the   legal   title  and   an   interest   in   the   land. 

Appeal  frcan  the  District  Court  of  the  Fourth  Judicial 
District^  City  and  County  of  San  Francisco. 

The  deed  of  trust  executed  by  the  defendant  Stickney  to 
■ecure  the  loan  made  to  him  by  the  Fireman's  Fund  Insur- 
ance Company,  as  stated  in  the  opinion,  was  made  to  the 
defendants  Staples  and  BuU,  as  trustees  of  that  company. 
The  plaintiff  and  the  defendants  Wright,  Leavitt,  Ide,  and 
Mechanics'  Mill  and  Manufacturing  Company,  were  the  hold- 
ers of  mechanics'  liens  for  work  done  and  materials  furnished 
after  the  execution  of  the  trust  deed.  The  defendant  Stick- 
ney having  made  default,  a  decree,  finding  the  amounts  of 
the  different  liens,  and  for  a  foreclosure  and  sale  of  the  prop- 
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erty,  was  entered  by  stipulation  of  the  other  parties.  A  sale 
took  place,  and  the  net  proceeds  —  four  thousand  four  hun- 
dred and  seventy-four  dollars  and  seventy-three  cents  —  an 
amount  insufficient  to  satisfy  all  the  claims,  being  brought 
into  Court,  on  motion  of  the  parties  for  distribution  of  the 
same,  the  Court  ordered  that  the  holders  of  the  mechanics' 
liens  should  be  first  paid,  and  then  the  Fireman's  Fimd  In- 
surance Company.  The  insurance  company  appealed  from 
the  order.  * 

WUHdm  H.  Patterson,  for  Appellant. 

When  the  mortgage  was  given  and  recorded,  all  material 
men  and  workmen  had  been  paid.  No  contract  was  then 
Bjibsisting  for  additional  work  on  the  building,  or  the  fur- 
nishing of  other  materials:  and  Stickney,  without  the  con- 
sent of  the  mortgagee,  could  not  afterward  create  liens  which 
would  be  entitled  to  priority  over  the  mortgage.  (English 
Y.  Foote,  8  Sm.  &  Mar.  451;  Siillnum  v.  Hawes,  7  How. 
Miss.  423 ;  Farmer's  Bank  v.  Winslow,  3  Minn.  93.)  Per- 
sons who  commenced  work  and  furnished  materials  subse- 
quent to  the  mortgage,  and  with  knowledge  of  it  —  for  it  was 
duly  recorded — must  be  postponed  to  the  mortgage.  (Crow- 
eU  V.  GUmore,  18  Cal.  370;  Sovle  v.  Daws,  7  Cal.  575;  Per- 
guson  V.  Miller,  6  Cal.  402;  Guy  v.  Carriere,  5  Cal.  511.) 
The  mortgage  lien  attached  to  the  house,  in  its  nearly  com- 
pleted state,  as  to  the  land ;  and  it  will  not  do  to  say  the  house 
can  be  severed  from  the  lot  and  sold  to  pay  subsequent  me- 
chanics' liens.  It  would  be  impossible  to  sever  the  painters'  or 
the  carpenters'  work  subsequently  done ;  and  surely  the  mort- 
gage must  remain  a  lien  on  what  existed  at  the  time  of  its  ex- 
ecution and  record:  (1  McCarter,  N.  J.  189 ;  1  Oregon,  220 ; 
Green  v.  Green,  16  Ind.  253 ;  Reese  v.  Ludington,  13  Wis. 
276;  Jessup  v.  Stone,  13  Wis.  466;  36  Penn.  St  262.) 
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Taylor  &  Fifidd^  Gray  &  Hawn,  and  L.  8.  Olwrh,  iot 
BespondentB. 

The  langaage  of  section  four  of  the  Medianioa'  Lien  Law 
18  too  plain  and  explicit  to  admit  of  doubt  in  its  construe* 
tion,  and  the  power  of  the  Legislature  to  make  the  provi- 
sions therein  contained  eannpt  be  doubted.  The  appellant 
certainly  had  an  interest  in  the  land  in  question.  The  lanr 
goage  of  the  statute  is  comprehensive  enough  to  embrace 
every  sort  of  interest  or  claim  whatsoever.  But  if  it  should 
be  said  that  a  mortgagee  imder  our  laws  has  no  interest  ui 
the  land,  it  is  to  be  remembered  that  the  appellant  is  not  a 
mortgagee,  but  a  cestui  que  trust  under  a  trust  deed,  by  which 
the  entire  legal  estate  passed  into  its  trustees,  and  therefore 
it  had  an  estate  in  the  land.  (Koch  y.  Briggs,  14  Cal.  256; 
Preston  y.  Sonera  Lodge,  89  Cal.  117.)  Appellant  also'  had 
fun  knowledge  of  the  eonstructioii  of  the  building  upon  the 
land,  and  actual  notice  of  its  continued  progress,  but  posted 
no  notice  whatsoever,  in  pursuance  of  the  requirements  of 
the  statute.  The  law  presumes,  therefore,  that  appellant  was 
willing  to  allow  the  construction  to  go  on,  and  to  subordinate 
its  lien  to  the  liens  of  the  mechanics  and  material  men  who 
mie  contributing  to  it 


By  the  Court>  Cbgoextt^  J, : 

This  is  an  action  to  enforce  the  liens  of  mechanics  and 
material  men,  under  the  Act  of  March  80th,  1868  (Stats. 
1867-8,  p.  589),  for  labor  performed  and  materials  furnished 
in  the  construction  of  a  building  by  the  defendant  Stick- 
ney.  Whilst  the  building  was  in  the  process  of  construction, 
Stickney  borrowed  from  the  Fireman's  Fund  Lisurance 
Company  the  sum  of  three  thousand  five  hundred  dollars, 
and,  to  secure  the  repayment  thereofy  executed  a  deed  of 


686  FuQUAY  V.  Stioknbt.  [Sup:  Ot. 

Opinion  of  tbe  Court  —  Crockott,  J. 

trust  upon  the  lot  of  land  on  which  the  building  was  then 
being  erected,  and  which  deed,  of  course,  included  the  un- 
finished building.  At  the  time  when  the  deed  was  made  and 
recorded  there  was  nothing  due  to  the  mechanics  and  mate- 
rial men,  and  the  labor  and  materials  for  which  this  action 
is  brought  was  all  performed  and  furnished  after  that  time. 
It  is  not  pretended  that  the  insurance  company,  when  it 
loaned  the  money  to  Stickney,  was  ignorant  of  the  fact  that 
the  building  was  then  in  the  progress  of  erection.  On  the 
contrary,  the  proof  tends  strongly  to  show  that  the  loan  was 
made  for  the  purpose  of  enabling  him  to  complete  the  build- 
ing. On  these  facts  the  only  question  raised  on  the  appeal 
is,  whether  the  mechanics  and  material  men  have  a  lien  either 
upon  the  land  and  building,  or  upon  the  building  alone ;  and 
if  so,  whether  such  lien  is  superior  to  that  of  the  insurance 
company.  In  construing  this  statute,  we  held,  in  Preston  v. 
Sonora  Lodge,  39  OaL  117,  that  '^  it  contains  no  provision 
authorizing,  under  any  circumstances,  the  displacement  or 
disturbance  of  a  mortgage  lien  once  attached,  nor  its  post- 
ponement to  any  lien  arising  at  a  subsequent  time;  nor  does 
it  contemplate  that  the  mortgagor  and  material  man  or 
laborer  may,  as  the  result  of  a  contract  made  between  them- 
selves without  consulting  the  mortgagee,  improve  the  latter 
out  of  such  absolute  prior  lien  upon  the  premises  as  he  may 
have  theretofore  lawfully  obtained. 

But  the  fourth  section  of  the  statute  provides,  that  if  the 
building  be  erected  with  the  knowledge  of  the  owner  of  the 
lands  or  of  any  person  having  or  claiming  an  interest  therein, 
it  shall  be  held  to  have  been  erected  at  the  instance  of  such 
owner  or  person  claiming  an  interest,  and  such  interest  so 
held  or  claimed  shall  be  subject  to  the  lien  of  the  material 
man  or  laborer,  unless  the  owner  or  claimant,  within  three 
days  after  he  shall  have  obtained  knowledge  of  the  con- 
struction, alteration,  or  repair,  or  the  intended  alteration  or 
repair  of  the  building  or  superstructure,  give  notice  that  he 
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will  not  ])9  responsible  for  the  same;  and  the  statute  pre- 
Bcribes  the  method  in  which  the  notice  shall  be  given. 

In  this  case  the  proof  shows  that  the  insurance  company 
had  knowledge  of  the  intention  of  Stickney  to  complete^  the 
building  after  the  execution  of  the  deed  of  trust,  and  per- 
mitted the  work  to  proceed  without  giving  the  notice  pre- 
scribed by  the  statute.  The  case  is  fully  within  the  class  of 
cases  provided  for  in  the  fourth  section;  and  I  think  the 
power  of  the  Legislature  to  enact  this  provision  is  not  only 
free  from  doubt  but  the  justice  and  wisdom  of  the  measure 
are  obvious.  If  the  owner  of  land,  or  any  one  claiming  an 
interest  in  it,  knowingly  permits  buildings  and  improvements 
to  be  erected  on  it  without  giving  notice  that  it  is  done  with- 
out his  consent,  it  is  eminently  just  that  he  shall  be  held  to 
have  acquiesced  in  it» 

It  is  unnecessary  in  this  case  to  decide  whether  a  mort- 
gagee or  judgment  creditor  having  a  lien  has  such  an  inter- 
est in  the  land  as  to  bring  him  within  the  rule  here  laid 
down;  but  my  impressions  are  strongly  to  the  contrary,  and 
the  question  was  practically  decided  in  Preston  v.  Sonord- 
Lodge.  The  instrument,  however,  taken  by  the  insurance 
company  from  Stickney  is  not  a  mortgage,  but  a  deed 
conveying  the  fee,  defeasible  on  the  payment  of  the  debt. 
It  conveys  the  legal  title,  which  is  to  be  reconveyed  if  the 
debt  is  paid  at  maturity.  It  is  something  more  than  a 
mortgage  lien,  and  clearly  conveys  an  interest  in  the  land; 
and  such  being  its  character^  it  brings  the  case  fully  within 
the  letter  and  spirit  of  the  fourth  section  of  the  statute. 

Judgment  affirmed. 

Mr.  Juatioe  TmcpuB  did  not  participate  in  the  foregoing 
deciflion. 


688  Wn-L  V.  SiNKwmt.  [Sup.  Ct- 

Points  decided. 
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F.  A.  WILL  vrAjL.v.  WILLL^M  SINKWITZ. 

Bjtbcv  ot  Bbmittitux  of  SaPBBMB  CouBT  UPON  DISTRICT  OouBT. — Where 
an  order  of  the  Supreme  Court  reyerses  an  order  of  the  District  Court, 
by  which  a  Judgment  in  a  County  Court  modifying  a  Judgment  in  a  Jus* 
tice's  Court  has  been  modified,  and  remands  the  cause  with  directions  to 
racate  the  Judgment  of  the  County  Court,  the  District  Court  has  power 
under  the  remittitur  from  the  Supreme  Court  to  do  nothing  further  than 
to  vacate  the  order  of  the  County  Court;  it  cannot  render  Judgment  for 
the    defendant    unless    so    expressly    ordered    by    the    Supreme    Court. 

CUDUC^L  Brbob  in  Judgment. —  Where,  in  such  a  case,  the  District  Court 
renders  Judgment  in  accordance  with  the  order  of  the  Supreme  Court,  but 
the  Clerk  of  the  District  Court  uses  an  Improper  form  In  entering  the 
Judgment,  by  which  the  Court  is  represented  as  dismissing  the  cause, 
the  mistake  of  the  Clerk  does  not  change  the  Judgment;  it  is  • 
clerical  blunder. 

BiTECT  OF  JuDGMBNT. —  In  the  caso  stated,  the  result  of  the  Judgment  of 
the  Supreme  Court  was  to  leave  the  cause  In  the  County  Court  in  the 
condition  in  which  it  stood  when  the  papers  wera  filed  therein  on  appeal 
from  the  Justice's  Court 

Bbbonbous  Judgmbnt. —  Where  an  order  of  a  superior  Court  is  filed  in  a 
County  Court,  vacating  a  previous  order  of  the  latter  Court  which  modi- 
fied a  Judgment  in  a  Justice's  Court,  and  the  County  Court  directs  its 
previous  order  to  be  vacated  In  accordance  with  the  decision  of  the  so- 
perior  Court,  it  is  error  for  the  County  Court  to  grant  a  motion  for  Judg- 
ment on  the  pleadings  and  the  Justice's  record  In  the  case,  the  motion 
having  been  made  prior  to  its  order  vacating  the  previous  Judgment. 

Nbw  Tbial. —  In  such  a  ease  the  annulling  of  the  Judgment  of  the  County 
Court  makes  a  new  trial  of  the  cause  indispensable. 

Hvxbancb  —  Rbubdt  bt  Action  fob  Damages. —  Where  tbo  acts  com- 
plained of  amount  to  nuisance,  for  which  the  person  injured  may  have  his 
action  to  abate  the  nuisance,  he  is  not  limited  to  that  remedy,  but  may 
sue  to  recover  damages  sustained  by  the  wrongful  acts  of  the  defendant. 

Wbit  of  certiorari  to  review  proceedings  of  the  County 
Court  of  the  City  and  County  of  San  Francisco  and  set  aside 
its  judgment. 

The  facts  are  stated  in  the  opinioiu 

N.  B.  Mulville,  for  the  Petitioner, 

The  record  of  the  first  trial  in  the  County  Oourt  disclosed 
tiie  fact  by  ihe  judgment  (which  was  for  three  hundred  del- 
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lars)  that  the  subject  matter  exceeded  the  jurisdiction  of 
that  Court.  When  an  inferior  tribunal  renders  judgment 
for  an  amount  beyond  it8  jurisdiction,  it  is  evident  that  the 
subject  matter  exceeded  the  jurisdiction  of  the  Court,  and 
on  appeal  or  reiview  the  action  should  be  dismissed.  (Ford 
V.  Smith,  5  Cal.  331 ;  Wrattan  v.  Wihon,  22  Cal.  466.)  The 
first  judgment  and  proceedings  in  this  case  being  vacated 
and  set  aside  by  this  Court  deprived  the  Coimty  Court  of 
any  further  jurisdiction  over  the  cause,  and  was  virtually  a 
dismissal  of  the  .action.  The  Fifteenth  District  Court  so 
held  by  its  decision  on  review  vacating  the  judgment  sub- 
sequently entered.  The  only  question  that  can  arise  on  cer- 
tiorari is  the  jurisdiction  of  the  Court;  and  if  a  superior 
Court  vacates  the  judgment  of  an  inferior  one,  it  is  vir- 
tually a  decision  that  the  inferior  Court  had  not  jurisdiction, 
which  is  equivalent  to  dismissing  the  action. 

The  next  point  in  this  case  is,  that  the  subject  matter,  as 
appears  by  the  complaint,  is  a  nuisance,  and  comes  under 
the  role,  *'  sic  utere  tuo  ut  aliemim  non  lades/'  The  damages 
complained  of  as  alleged  arise  from  water  flowing  from  de- 
fendant's to  plaintiffs'  property.  (Prac.  Act,  Sec  249.) 
Justice  and  County  Courts  on  appeal  have  no  jurisdiction  in 
such  cases ;  it  brings  into  question  the  title  and  possession  of 
real  property. 

If  a  cause  of  action  exists  at  all  in  this  case,  it  is  a 
nuisance,  which  the  County  Court  has  only  jurisdiction  of 
by  original  proceedings  under  section  eight  of  the  Constitu- 
tion, and  not  on  appeal  from  a  Justice's  Court. 

I  think  it  evident  that  at  the  time  of  the  last  trial  of  this 
cause,  and  when  judgment  was  entered  for  one  hundred  and 
seventy-five  dollars  and  costs,  that  the  said  County  Court 
had  not  jurisdiction  over  this  case — either  the  subject  mat- 
ter therecrf  or  the  person  of  defendants 
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8.  F.  4k  L.  Reynolds,  for  Pkintiffs. 

The  fact  of  a  Court  rendering  judgment  for  an  amount 
beyond  ita  jurisdiction  does  not  render  void  the  subject  mat- 
ter of  the  action,  but  only  the  judgment  so  rendered.  The 
decision  or  judgment  of  this  Court  was  only  to  the  effect  to 
set  aside  the  judgment  of  the  County  Court,  and  thereby 
left  the  case  precisely  where  it  was  on  the  2d  day  of  March, 
1870,  the  day  on  which  it  was  first  called  for  trial  in  the 
County  Court,  and  the  first  time  the  case  was  ever  tried  in 
the  County  Court 

As  to  the  second  point  made  by  the  counsel  for  the  defend- 
ant, there  ia  nothing  in  the  record  to  show  it;  nor  is  there 
anything  upon  which  it  can  be  based.  This  was  an  action, 
as  appears  by  the  complaint,  for  damages  to  personal  prop- 
erty. The  plaintiffs  were  not  the  owners  of  the  building. 
They  were  only  the  occupants  of  the  building  wherein  their 
goods  were  stored  at  the  time  they  were  injured.  The 
action  was  brought  in  the  proper  form  for  damages,  and 
they  could  not  have  or  maintain  an  action  to  abate  a 
nuisance.  The  plaintiffs  had  the  right  to  bring  the  action 
for  damages  in  the  Justice's  Court,  so  long  as  the  amount 
sued  for  was  within  the  jurisdiction  of  that  Court  The 
amount  for  which  the  action  was  brought  was  within  the 
jurisdiction  of  the  Court,  and  that  is  what  gives  and  shows 
the  jurisdiction  of  the  Court 

If  there  is  anything  in  the  objection  to  the  jurisdiction  of 
the  Justice's  Court,  or  to  the  County  Court  on  appeal,  on  the 
ground  that  the  action  should  have  been  one  to  abate  a 
nuisance,  instead  of  an  acti<m  for  damages,  that  objection 
should  have  been  taken  before  the  trial  in  the  Justice's 
Court,  -either  by  a  demurrer  or  an  objection  in  the  nature  of 
a  demurrer.  But  the  objection  comes  too  late  after  having 
submitted  to  two  trials  in  the  Coimty  Court,  after  the  case 
was  appealed. 
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The  only  effect  of  the  dednon  of  this  OouTt  was  to  set 
iside  the  judgment  of  the  County  Courts  and  that  left  the 
case  in  the  same  position  that  it  was  after  it  made  its  first 
appearance  in  the  County  Court,  on  appeal  from  the  Justice's 
Court  1^0  motion  for  new  trial  could  be  made  in  the  County 
Coorton  the  part  of  plaintiffs.  The  only  and  proper  motion 
that  could  be  made  was  the  one  which  the  plaintiffs  did 
make. 

The  action  of  the  County  Court,  in  placing  the  cause  on 
the  calendar  for  trial,  was  not  granting  a  new  trial.  The 
trial,  and  the  proceedings  resulting  in  a  judgment,  were  set* 
aside  by  this  Court,  and  that  left  the  case  as  if  no  trial  had 
been  had,  and  hence  the  notice  of  motion  by  plaintiffs.  We 
respectfully  submit  that  there  is  nothing  in  the  record  to 
show  error  in  the  action  of  the  County  Court,  and  that  the 
same  should  be  affirmed  and  the  said  writ  be  dismissed. 

By  the  Court,  Bhodoeb,  O.  J.: 

An  action  was  commenced  in  a  Justice's  Court  for  the 
recovery  of  two  hundred  and  ninety-nine  dollars  and  ninety- 
nine  cents,  for  the  damages  occasioned  by  certain  wrongful 
and  negligent  acts  of  the-  defendant,  mentioned  in  the  com- 
phdnt;  and  judgment  haying  been  rendered  for  the  plain- 
tiffs, the  defendant  appealed  to  the  County  Court.  A  trial 
de  novo  was  had  in  tiie  County  Court,  and  that  Court  ren- 
dered judgment  for  the  plaintiffs  for  three  hundred  dollars. 
A  writ  of  certiorari  was  issued  to  the  County  Court  by  the 
District  Court  of  the  Fourth  District;  and  on  the  hearing 
of  the  cause,  the  District  Court  modified  the  judgment  of 
the  County  Court  by  striking  therefrom  tfie  sum  of  one 
dollar.  An  appeal  was  taken  to  this  Court  from  the 
judgment  of  the  District  Courts  and  this  Court  reversed 
the  order  of  the  District  Court,  and  remanded  the  cause, 
with  directions   to  vacate  the  judgment  of  the  County 
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Court  On  the  return  of  the  remittitur,  the  District  Court 
ordered  that  the  judgment  of  the  County  Court  be  set  aside 
and  vacated.  This  order  is  followed  by  a  formal  judgment^ 
whereby,  "by  virtue  of  tihe  law,  and  by  reason  of  the 
premisee  aforesaid,  it  is  ordered,  adjudged,  and  decreed'' 
that  the  plaintiffs  "take  nothing  by  this  action  as  against 
William  Sinkwite,  defendant,''  and  that  the  defendant  re- 
cover his  costs.  A  certified  copy  of  the  decision  of  diis 
Court,  and  of  the  order  of  the  District  Court,  having  been 
filed  in  the  County  Court,  that  Court  ordered  that  the  judg- 
--ment  theretofore  entered  in  that  Court  be  set  aside  and 
vacated.  Three  days  prior  to  the  entry  of  that  order  the 
plaintiffs  had  moved  for  judgment  for  two  hundred  and 
ninety-nine  dollars  and  costs,  on  the  pleadings  and  papers  in 
said  cause;  and  about  one  month  subsequent  thereto  the 
County  Court  gave  judgment  for  the  plaintiffs  for  that  sum 
and  costs.  The  defendant  thereafter  procured  from  the  Die- 
trict  Court  of  the  Fifteenth  District,  a  certiorari  to  the 
County  Court;  and  on  the  hearing  thereof  the  District 
Court  ordered  that  "the  judgment  of  the  County  Court, 
and  all  the  proceedings  in  that  Court,  in  the  action  on  which 
said  judgment  was  entered,  be  and  the  same  is  hereby  s^ 
aside,  vacated,  and  annulled."  This  is  followed  by  a  formal 
judgment:  "Wherefore,  by  reason  of  the  law  and  the 
premises,  it  is  ordered,  adjudged,  and  decreed,"  that  the 
judgment  in  the  County  Court  be  set  aside,  vacated,  and 
annulled,  and  that  the  plaintiffs  "take  nothing  by  this 
action"  as  against  the  defendant,  and  tiiat  the  defendant 
recover  his  costs.  Soon  after  the  »itry  of  that  judgment, 
the  County  Court,  on  the  plaintiffs'  motion,  placed  the  cause 
on  the  calendar  for  trial ;  and  a  trial  having  been  had,  the 
County  Court  rendered  judgment  for  the  plaintiffs  for  one 
hundred  and  sevenly-five  dollars  and  costs.  The  cause  now 
before  this  Court  is  a  certiorari  issued  by  this  Court,  to 
bring  up  for  review  the  last  mentioned  judgment  of  the 
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County  Court  This  is  a  niooinct  history  of  this  interesting 
case. 

The  only  difficulties  there  are  in  this'  case,  arise  from  the 
inattention  of  counsel  in  permitting  the  Clerk  of  the  Dis- 
trict Court,  after  the  Court  had  pronounced  its  judgment, 
to  enter  up  a  judgment  'which  did  not  accord  with  that 
which  had  been  rendered  —  the  Clerk,  doubtless,  using  one 
of  the  common  blank  forms,  without  noticing  that  it  w^s 
not  the  appropriate  form.  The  Fourth  District  Court,  in 
pursuance  of  the  order  of  this  Court,  ordered  the  judgment 
of  the  County  Court  to  be  vacated.  That  was  the  extent  of 
ihe  order;  but  the  District  Court  had  no  authority,  under 
the  remittitur  from  this  Court,  to  adjudge  that  the  plaintifis 
take  nothing  by  this  action.  Had  this  Court  intended  that 
the  District  Court  should  render  judgment  for  the  defend- 
ant, in  the  acti<»i  in  the  Counly  Court,  this  Court  would 
have  so  expressly  ordered;  and  reading  the  whole  judg- 
ment, it  does  not  appear  that  the  District  Court  ordered 
judgment  to  be  entered  for  the  defendant  The  result  of 
the  judgment  was,  to  leave  the  cause  in  the  County  Court, 
in  the  condition  in  which  it  stood  when  the  papers  were 
filed  therein  on  appeal  from  the  Justice's  Court 

The  judgment  which  was  rendered  by  the  County  Court, 
on  the  plaintiffs'  motion,  without  a  new  trial,  was  clearly 
erroneous;  but  whether  certiorari  was  the  proper  remedy 
to  correct  the  error,  is  not  a  question  which  we  can  con- 
rider  on  the  record  now  presented. 

It  is  apparent  from  what. has  already  been  said,  that  when 
the  first  judgment  of  the  Coimty  Court  had  been  vacated 
as  well  as  when  the  second  judgment — that  which  was  ren- 
dered on  the  i^iaintiffs'  motion-— had  been  vacated,  it  was 
proper  that  the  cause  should  be  placed  on  the  calendar  for 
trial.    The  annulling  oi  the  judgment  madet  m  new  trial  in- 
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diBpensaMe^  iinlesd  the  judgineiit  of  the  Fifteenth  District 
Court  amounted  to  a  dismissal  of  the  action.  The  judg- 
ment was,  that  the  judgment  in  the  Comity  Court  he 
vacated.  The  subsequent  formal  entry  of  the  Clerk  cannot 
be  construed  as  giving  the  judgment  a  different  effect  —  as 
changing  entirely  its  nature.  If  the  Court,  on  certiorari, 
may  order  the  inferior  tribunal  to  dismiss  the  action,  it  is 
dear  that  the  statute  does  not  authorize  it,  after  vacating 
the  judgment,  to  order  a  judgment  to  be  entered  for  the 
opposite  party.  It  is  unnecessary,  however,  to  determine 
whether  such  an  order  would  be  void;  for,  looking  at  the 
whole  judgment,  we  construe  this  order  to  be  a  mere 
clerical  blmider,  and  hold  that  it  did  not  have  the  effect 
to  add  to  or  change  the.  judgment,  which  it  clearly  appears 
was  rendered  by  the  Court.  It  did  not  dirtetly  dismiss  the 
action. 

The  first  point  of  the  petitioners  is  that  the  judgment  of 
this  Court  wad  virtually  a  dismissal  of  the  action.  It  is 
apparent  from  what  has  already  been  said,  that  the  judg- 
ment was  not  intended  to  have,  and  did  not  have,  that 
effect 

The  next  point  is  that  tiie  subject  matter  of  the  action  is 
a  nuisance,  and  that,  therefore,  the  Justice's  Court  had  no 
jurisdiction  of  the  cause  of  action.  This  is  not  an  action  to 
prevent  or  abate  a  nuisance,  of  which  the  County  Courts,  as 
well  as  the  District  Courts,  have  jurisdiction,  but  is  an 
action  for  the  recovery  of  damages  occasioned  by  the  alleged 
tortious  acts  of  the  defendant  Where  the  acts  complained 
of  amount  to  a  nuisance,  for  which  the  person  injured  may 
have  his  action  to  abate  the  nuisance,  he  is  not  limited  to 
that  remedy,  but  may  sue  to  recover  the  damages  sustained 
by  the  wrongful  acts  of  the  defendant 

There  is  nothing  in  the  petitionen^  third  point  which 
requires  further  notioeu 

Writ  diamiaded*.  ^     . 
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ELEAIN^OEA  O.  SALMON,  EaaouTRix  of  thb  Last 
Will  aicd  Tsstambi^t  of  F&AJrcia  Sajj^oh^  Dbosased, 
9.  ALLEN  T.  WILSON,  ISAAC  K.  JEWELL,  m  jlls, 

DufTmxB  voB  A1CBIO01TT. —  A  demurrer,  on  the  ground  of  ambiguity, 
ihoald  be  overrnled,  If  enough  appears  to  render  the  pleading  demurred 
to  easy  of  eomprehension  and  free  from  reasonable  doubt. 

BncnoBNT  by  Executob  —  Allegation  or  Titlb  in  Tbstatob. —  A  com- 
plaint in  ejectment  by  an  executor  la  not  necessarily  defective  because  it 
falls  to  allege  any  title  In  the  testator,  as  neither  the  legal  title  nor  the 
right  of  possession  may  have  been  in  him  at  his  death,  and  yet  both  may 
have  been  afterwards  acquired  by  the  executor  as  such. 

BncTMBNT  BT  BXBCOTOB  —  ALLEGATION  OF  Beizin. —  Where  B  complaint 
In  ejectment  by  an  executrix,  after  setting  forth  the  will,  Its  probate,  and 
the  issuance  of  letters,  averred  that  by  virtue  thereof  she,  as  executrix,  ^ 
possessed  herself  of  the  real  estate  of  the  testator,  and  that  she  ever 
since  has  been  and  is  the  owner,  seized  In  fee  of  an  estate  of  iuherltancv 
therein,  both  as  such  executrix  and  as  heir  at  law,  and  Is  entitled  to 
the  possession  thereof:  heid,  a  sufficient  averment  of  seizin  and  right 
of  possession  in  her  capacity  of  executrix. 

Died  Bxpbbssino  Money  Considb&ation,  when  Held  Givt. —  In  deter- 
mming  the  character  of  a  deed,  claimed  and  purporting  to  be  a  gift,  but 
also  expressing  a  money  consideration,  resort  must  be  had  to  the  instru- 
ment itself ;  but  if  it  can  be  ascertained  from  its  face,  interpreted  in  the 
light  of  surrounding  facts,  that  It  was  intended  to  be  a  gift,  It  will  be  so 
held,  without  the  need  of  proof  aUunde,  on  that  point 

Dkd  07  Gm,  Notwithstanding  Monet  Oonsidbbation. —  Whero  Barto- 
lome  Bojorqoes  conveyed  to  his  eight  children  eight  ninths  undivided  of 
a  valuable  six-league  ranch,  in  eonsidecatlon  of  love  and  affection,  **  and 
In  the  further  consideration  of  four  hundred  and  aizty-one  dollani  to 
him  in  hand  paid  by  said  parties  of  the  second  part :  '*  held,  that  enough 
appeared  on  the  face  of  the  deed  itself.  In  view  of  the  value  of  the  prop- 
erty conveyed  In  comparison  with  the  paltry  sum  named,  and  In  view 
of  the  condition  of  the  parties,  their  relations,  and  the  sartoundlng  eti^ 
cnmstances,  to  show  the  transaction  a  donation,  and  not  a  sale. 

Deed  or  Oirr  "Subject  to  a  Mobtoage.** — Where  a  deed  of  gift  con- 
tained a  provision  that  It  was  made  "  sabject,  however,  to  the  payments, 
conditions^  and  agreements  spedlled  and  contained  In  a  eortaln  Inden- 
ture of  mortgage ; "  held,  that  by  accepting  the  deed  the  grantees  did 
not  become  personally  liable  for,  or  assume  the  payment  of,  the  mort- 
gage debt,  and  that  the  transaction  was  net  thereby  rendered  a  sale 

OoKSTBDcnoN  OF  DEEDS  AoAiNsv  TKB  GB*iiToa.-^PsedE  are  eooEtrnid 
strongly  against  the  grantor. 
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TosTiN  ¥8.  FAU0HT,  28  GaL  241,  Id  SO  fw  u  It  holds  the  deed  of  Bartolome 
Bojorqnes  to  bis  children  oC  el^ht  ninths  of  the  Raneho  Lagona  de 
San  Antonio  to  be  a  deed  of  bargain  and  sale,  and  not  a  deed  of  gift, 
•verrnled. 

AcKNowuBDOMaMT  BT  Wm,  WHBui  HusBAND  Non-Residkit. — ^Wherc  the 
certificate  of  acknowledgment  to  a  deed  of  separate  property  bj  a  mar- 
ried woman,  made  under  the  Act  of  February  14th.  1855  (Stats.  1865, 
p.  12),  was  dated  February  26th,  1859,  and  set  forth  that  she  acknowl 
edged  on  February  22d,  1859,  and  th«t  her  husband  **doet  not  nam 
reside,  and  for  one  year  next  preceding  February  22d,  1859,  has  not 
resided  within  the  State  of  CallfornU :  "  held,  that  an  objection  to  the 
certificate,  on  the  ground  of  not  stating  that  the  huirttand  was  not  a 
resident  on  the  day  of  acknowledgment  was  hypercritical  and  untenable. 

DxcD  B7  Wira  OF  Non-Rbsidbnt — Cbbtificatb  Dated  Ajttbe  Ackmowlbdo- 
ICENT. — The  statute  relating  to  conveyances,  by  wlyes  of  non-residents, 
of  their  separate  estate  (Stats.  1855,  p.  12).  contemplates  that  some 
time  may  elapse,  after  the  acknowledgment,  and  before  the  certlflcats^ 
in  order  to  make  the  necessary  proofs  as  to  the  non-realdence  of  the 
husband;  but  the  certificate,  when  made,  is  the  termination  of  a  con- 
tinuous transaction,  and  speaks  as  of  the  day  of  acknowledgment. 

Dbbd  of  Undiyidsd  Intebbsts,  with  Sfbcial  RBSBBVATiozf — ^Vbstino  ov 
TZTLB. — ^Where  a  father  made  a  deed  of  gift  to  his  eight  children  o< 
eight-ninths  undivided  of  a  large  grant,  reserving  one-ninth  to  himself, 
**  to  be  laid  out  on  that  part  of  said  raneho  on  which  I  now  reside :  ** 
hel4,.th$it  the  actnal  location  of  the  reserved  ninth  was  not  a  condition 
precedent  to  the  Testing  of  the  title  to  their  nndivlded  portions  in  the 
children. 

ItoBCTMENT — PfiooF  OF  OuBTBBw — Where,  in  ejectment,  the  answer  put  la 
issue  the  plaintiff's  title  and  right  of  possessioh,  while  It  was  not 
denied  that  defendant  was  In  exclnalTe  possession,  holding  for  himself 
alone:  held,  that  this  was  sufficient  proof  of  ouster. 

Appbai.  from  the  District  Court  of  the  Seventh  Jndicnal 

District,  County  of  Sonoma, 

This  was  an  aoticm  of  ejeotment^  brought  against  all  the 

eocupants  (over  a  hundred  in  number)  of  the  Raneho 
Laguna  de  San  Antonio,  in  Sonoma  and  Marin  Counties. 
Isaac  S.  Jewell,  one  of  the  defendants,  answered  separately ; 
and  the  case,  so  far  as  he  was  concerned,  was  tried,  and 
judgment  obtained  against  him  in  March,  1870.  He  after- 
wards made  a  motion  for  a  new  trial,  which  being  overruled, 
he  took  this  appeal  from  the  ^der  as  well  as  from  the 
judgment* 
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The  oomplaint^  after  giving  the  title  of  the  Court  and 
names  of  parties,  commences  with  the  declaration  that 
''The  said  plaintiff  in  this  action  as  well  on  her  own  account 
18  on  the  account  of  the  other  heirs  and  devisees  of  Francis 
Sahnon,  deceased,  complaiuiS  of  the  above  named  defend- 
ants." It  then  alleges  in  the  usual  form  the  death  of  the 
testator,  the  leaving  of  a  will,  which  is  set  forth  in  full,  its 
proper  probate  and  issuance  of  letters  testamentary  to  the 
plaintiff,  and  her  qualification ;  and  then  follows  the  allega-^ 
tion  that  she,  "by  virtue  thereof,  possessed  herself  of  the 
real  estate  of  said  testator/'  eta,  as  given  in  the  opinion^ 
It  also  alleges  ouster  by  the  defendants,  describes  the  land, 
and  prays  judgment  of  restitution,  etc.  To  this  complaint 
defendant  Jewell,  previous  to  putting  in  his  answer,  inteiv 
posed  a  demurrer  on  the  grounds  that  it  did  not'  state  f  act^ 
sufficient  to  constitute  a  cause  of  action,  and  that  it  was  am- 
biguous and  uncertain  in  not  plainly  setting  out  the  party  or 
parties  plaintiff  specafioally,  and  in  not  specifically  or  in  .any 
manner  describing  the  interests  which  plaintiff  had  in  the 
land.  'The  demurrer  was  overruled* 

F.  D.  OoUan,  for  Appellant. 

1.  The  complaint  is  insufficient^  because  it  nowhere  alleges 
that  Francis  Salmon,  the  testator,  was  in  his  lifetime  the 
owner  of  the  land.  The  allegation  that  plaintiff  "there- 
upon, by  virtue  thereof,  possessed  herself  of  the  real  estate 
of  said  testator  hereinafter  described,'*  is  not  an  allegation 
that  Francis  Sahncm  ever  owned  the  land,  or  that  it  belonged 
to  the  estate.  It  is  simply  a  recital  to  the  effect  that  she 
possessed  herself  of  the  land,  as  being  land  of  the  estate. 
But  this  is  no  allegation  of  title  in  any  one.  A  title  in  her, 
as  executrix,  is  not  set  out  at  all;  and  no  facts  are  shown  to 
entitle  her  to  recover  as  such.  The  allegation  that  she  is 
seized  in  fee  of  an  estate  of  inheritance,  as  executrix,  is  an 
impossible  allegation^  because  an  executrix,  as  such,  cannot 


598  Salmok  v.  Wimon.  [Sup.  Ot 


Argament  for  Appellant. 


have  an  estate  of  inheritance;  she  simply  has  a  right  of  pos- 
session, founded  upon  the  title  of  the  testator. 

Again,  the  complaint  is  ambiguous.  It  appears  that  the 
plaintiff  complains  as  well  on  her  own  account  as  on  account 
of  the  other  heirs  and  devisees  of  Francis  Salmon,  deceased, 
and  she  alleges  tiiat  she  is  seized  of  an  estate  of  inheritance^ 
both  as  executrix  and  as  heir  at  law  of  said  testator.  We 
contend  that  the  parties  plaintiff  are  not  definitely  set  out, 
nor  is  the  title  relied  on  sufficiently  alleged. 

2.  If  the  deed  from  Theodosia  Bojorques  Pnidon  to  Sal- 
mon, Bliss,  and  Touchard  was  not  properly  acknowledged 
and  certified  in  accordance  with  the  statute  (i  Hittell,  597) 
it  was  not  executed,  and  is  inoperative.  (Ewald  v.  Corhett, 
32  Cal.  497.)  It  is  one  of  the  express  conditions  of  the  stat- 
ute that  the  husband  shall  not  reside  in  the  State  on  the  day 
of  acknowledgment;  but  this  nowhere  appears  from  the  cer- 
tificate. If  it  is  sufficient  that  the  husband  was  not  a  resi- 
dent on  the  twenty-sixth  of  February,  then  it  is  sufficient  if 
he  was  not  a  resident  on  the  first  of  June  following.  ^If  the 
Judge  can  delay  mailing  his  certificate  for  four  days,  and 
then  certify  that  on  that  day  he  was  not  a  resident,  then  he 
can  delay  for  four  months,  and  then  certify  that  on  the  day 
of  making  the  certificate  four  months  subsequent  to  the  day 
of  acknowledgmfflit  he  was  not  a  resident.  For  all  that  ap- 
pears, the  husband  may  have  been  present  at  the  time  the 
acknowledgment  was  taken.  He  may  have  been  residing 
in  the  State,  and  in  the  Town  of  Santa  Rosa,  on  the  twenty- 
second,  twenty-third,  twenty-fourth,  and  twenty-fifth  of  the 
month;  and  from  the  certificate  it  would  be  inferred  that 
for  those  four  days  he  was  residing  in  the  State. 

8.  The  deed  from  Bartolome  Bojorques  to  his  children  is 
a  deed  of  bargain  and  sale,  and  not  a  gift  The  words  of 
conveyance  are,  "  give,  grant,  bargain,  and  sell,^'  all  showing 
upon  the  face  of  the  deed  that  it  was  not  a  gift.  It  is  not 
like  the  deed  in  Peck  v.  Yandenbwrg,  SO  Cal.  13.    In  that  cxise 
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the  grantees,  as  appeared  from  the  deed,  were  the  owners  of 
the  equitable  title  to  the  land,  and  the  grantor  simply  vested 
them  with  the  legal  title  thereto.  She  states  this  to  be  the 
object  of  the  deed.  Her  intent  to  give  appears  plainly  and 
Tmeqnivocally  from  the  deed  itself.  Not  so  with  the  deed  in 
this  casa  Here  the  grantor  provides  carefully  for  his  money 
and  for  the  payment  of  his  mortgage.  This  same  deed  has 
been  before  this  Court,  in  Tustin  v.  Faught,  23  CaL  241,  and 
it  was  there  held,  that  upon  its  f  aee  it  was  a  deed  of  bargain 
and  sale,  and  not  a  deed  of  gift 

4.  Parol  evidence  is  not  admissible  to  vary  or  modify  the 
.conveying  elonents  in  a  deed,  except  for  the  purpose  of  re- 
forming it  on  account  of  fraud.  (McCrea  v.  Piermonl,  16 
Weni  466;  WeaOrook  v.  Harbison,  2  McOord  Ch.  112; 
Ryan  v.  Goodwin,  McMullen  £q.  451 ;  Ovilett,  and  Wife  v. 
L(mb€rton,X  English,  Ark.,  109 ;  BeweU  v.  Baxter  and  Wife, 
2  Maryland  Ch.  Dec  464,  and  cases  cited;  N alley  Yov/ng's 
Edaie,  8  Maryland  Ch.  Dec  467 ;  Crawford  v.  Spencer,  8 
Cuah.  418 ;  Logan  v.  Bond,  18  Qa.  197 ;  Cook  v.  Whiting,  16 
HL  483;  Attorney  General  v.  Cla^ham,  81  English  L.  &  Eq. 
163.) 

6.  By  the  tenna  of  the  oonveyanoe  the  land  conveyed  was 
made  subject  to  the  payment  of  the  mortgage,  according  to 
the  conditions  and  agreements  specified  therein.  This  mort< 
gage  was  for  four  hundred  and  fif t^  dollars,  with  interest  af 
the  rate  of  ten  per  oent  per  monUi,  compounded  monthly. 
The  payment  of  this  mortgage  might  well  be  a  strong  in- 
ducement for  the  grantor  to  make  the  deed.  By  the  terms 
of  the  deed,  the  grantees  were  bound  to  pay  this  mortgage. 
Such  was  the  evident  intention;  and  they  received  it  with 
that  understanding,  and  were  bound  to  fulfill  all  obligationa 
specified  in  it  (Minor  v.  Terry,  6  How.  Pr.  208 ;  Ferris  v, 
Crawford,  2  Denio,  696 ;  Jvmel  v.  Jvmel,  7  Paige  Ch.  594; 
Bdmont  v.  Cowan,  22  N.  T.  439 ;  Maynard  v.  Maynard,  4 
Edwards  Ch.  716 ;  Notter  v.  Hughes,  2  Keman,  78 ;  Lewis  v. 
CoviUaaid,  21  Cal.  178.)     And  it  makes  no  difference  that 
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the  grantee  was  a  feme  covert.  (Cross  v.  Carson,  8  Black- 
ford, 138 ;  BcrJcer  v.  Cobb,  36  N.  H.  344;  Ocumett  v.  ScotUen,. 
3  Denio,  334.) 

6.  No  ouster  has  been  shown.  Admitting  the  plaintiff's 
title,  she  has  made  out  no  case.  If  she  has  title,  she  is  merely 
a  tenant  in  common ;  and  no  refusal  of  joint  occupation  has 
been  shown. 

George  Peource,  iot  Bespondent. 

1.  Though  the  plaintiff  alleged  a  fee  simple,  she  was  not 
bound  to  prove  it,  but  might  recover  on  proof  of  prior  posses- 
sion. (Morton  v.  Folger,  16  Cal.  276 ;  Stark  v.  Barrett,  15 
Cal.  361.) 

2. '  The  deed  of  Bartolome  Bojorques  to  his  children  con- 
stituted a  gift  (Ocde  v.  Colbvm,  18  Pick.  297;  Brewer  v. 
Barely,  22  Pick.  870 ;  Bryan  v.  Bradley,  16  Conn.  474 ;  Peck 
V.  Vwnderibvrg,  30  OaL  11.)  If  it  did  not  on  its  face,  parol 
evidence  was  admissible  to  show  the  real  consideration.  (1 
Greenl.  Ev.,  Sec  26,  Note  1 ;  Wilkinson  v.  Scott,  17  Mass. 
257;  Fairly  v.  Fairly,  34  Miss.  18;  2  Wash,  on  Real  Prop. 
665,  656,  and  cases  cited;  Barker  v,  Koneman,  13  Cal.  9; 
Cole  V.  Savlsby,  21  Cal.  47 ;  Bennett  v.  Solomon,  6  CaL  134; 
McCrea  v.  Piermonl,  16  Wend.  460;  Bvllard  v.  Briggs,  7 
Pidk.  637 ;  WaMace  v.  Wallace,  4  Mass.  135 ;  Peck  v.  Vanden- 
burg,  80  CaL  11.) 

3.  When  the  different  parts  of  a  deed  are  inconsistent 
with  each  other,  effect  must  be  given  to  that  part  which  is 
calculated  to  carry  into  effect  the  real  intention,  and  that 
part  which  would  defeat  it  must  be  rejected.  (Chitty  on 
Cont  94;  Walker  v.  Giles,  E.  0.  B.  662-702;  Shep.  Touch. 
88;  1  Steph.  Com.  464;  Fvmival  v.  Coomhes,  6  M.  &  O 
736.) 

4.  The  words  used  in  the  deed  of  Bartolome  to  his  children 
in  reference  to  his  own  share,  do  not  constitute  a  reserva- 
tion in  the  sense  attem{>ted  to.  be  put  upon  it  (Bouv.  L. 
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Diet,  Title,  Eeservation;  2  Wash,  on  R.  P.  686,  687, 
nor  an  exception  (2  Wash,  on  R  P.  686 ;  38  N.  H:  212 ; 
Hurd  V.  Curtis,  7  Met  110 ;  Peltea  v.  Harris,  13  Pick.  323)  ; 
nor  a  condition  (6  Petersdorff^s  Abr.,  Title,  Condition,  35). 
The  deed  passed  an  estate  in  presenti,  and  created  a  tenancy 
in  common  of  the  whole  tract.  {Lawrence  v,  BaUou,  37  Cal. 
618;  Schenck  v.  Encey,  24  Oal.  llO;  Lick  v.  O'Donnell,  3 
CaL  69;  Oibbs  v.  Swift,  12  Cnsk  393;  Shrafe  v.  Wait,  30 
Ver.  738;  Jackson  v.  Livingston,  7  Wend.  136;  Corbin  v. 
Jackson,  14  Wend,  619;  Long  Island  B.  R.  Co.  v.  Conklin, 
29  K  T.  572.) 

6.  It  is  objected  that  it  nowhere  appears  that  the  husband 
of  Theodosia  did  not  reside  in  the  State  on  the  day  of  the 
acknowledgment  to  her  deed.  What  is  the  day  of  acknowl- 
edgment? Clearly,  the  twenty-second  day  of  February;  and 
the  certificate  shows  that  the  husband  did  not  on  that  day 
Teside  in,  and  had  not  for  one  year  next  preceding  that  day 
resided  in,  the  State.  The  act  of  certifying  an  acknowledg- 
ment must  follow  the  taking  of  the  acknowledgment;  and 
in  such  a  case  as  this  a  reasonable  time  will  be  allowed  until 
die  testimony,  provided  for  in  the  statute,  is  taken.  The 
words  used  in  the  certificate  — whenever  that  may  be  made  — • 
•n  refer  to  the  day  of  acknowledgment;  and  the  words 
*  does  not  now,"  etc,  used  in  the  certificate  here  are  used  in 
cwmection  with,  and  in  reference  to,  the  word  "acknowl- 
edged," and  are  qualified  thereby  and  by  intendment  of  the 
statute,  they  being  part  only  of  an  entire  certificate  of  ao^ 
knowledgment^  made  on  the  twenty-second  of  February. 

6.  No  question  arises  in  an  action  of  ejectment  about  aii 
OQster  ill  a  case  when  the  defendant  denies  the  idainftiff's 
titla  (3  GreenL  Ev.,  Sec  318;  Siglar  y.  7a»  Kissar,  10 
Wend.  414;  Carpentier  v.  Qardnet,  29  OaL  168;  Owen  v. 
MorUm^  24  CaL  ildiMmshaU  v.  Shafter, 82  OaL  194.) 
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By  the  Court,  Ceookbtt,  J. : 

The  demurrer  to  the  complaint,  on  the  ground  that  it  is 
ambiguous,  and  does  not  state  facts  suflScient  to  constitute  a 
cause  of  action,  was  properly  overruled.  The  facts  on  which 
the  plaintiff  relies  might,  perhaps,  have  been  stated  with 
more  perspicuity;  but  enough  appears  in  the  complaint  to 
render  it  easy  of  comprehension  and  free  from  reasonable 
doubt,  which  is  all  that  is  necessary. 

Tinder  the  second  ground  of  demurrer,  it  is  objected  that 
if  the  plaintiff  can  recover  at  all,  it  can  only  be  in  her 
capacity  of  executrix,  and  not  in  her  own  right,  and  that  the 
complaint  fails  to  allege  any  title  in  her  testator  to  the  de- 
manded premises.  If  this  be  conceded,  the  complaint  is  not 
necessarily  defective.  Neither  the  legal  title  nor  the  right 
of  possession  may  have  been  in  the  testator  at  the  time  of 
his  death,  and  yet  both  may  have  been  since  acquired  by 
the  plaintiff,  in  her  capacity  of  executrix,  prior  to  the  com- 
mencement of  the  action.  After  setting  forth  the  will,  and 
alleging  that  it  was  duly  probated  and  that  letters  testa- 
mentary were  issued  to  the  plaintiff,  the  complaint  avers  that 
*'  by  virtue  thereof  (she)  possessed  herself  of  the  real  estate 
of  said  testator  hereinafter  described,  and  ever  since  then 
has  been,  and  now  is,  the  owner  seized  in  fee  simple  of  an 
estate  of  inheritance  of,  in^  and  to  all  of  said  land,  both  as 
such  executrix  and  as  heir  at  law  of  said  testator,  and  is  now 
entitled  to  the  possession  thereof  This  is  a  sufficient  aver- 
ment of  seizin  and  a  right  of  possession  in  the  plaintiff  in 
her  capacity  of  executrix. 

The  plaintiff  and  defendants  claim  title  to  the  premises  in 
controversy  under  one  Bartolome  Bojorques,  who,  in  Novem- 
ber, 1861,  conveyed  to  his  eight  children,  as  tenants  in  com- 
mon, eight  ninths,  undivided,  of  the  ^^Rancho  Lagnna  de 
San  Antonio,"  reserving  the  remaining  one  ninth  to  himself, 
"  to  be  laid  out  on  that  part  of  said  rancho  on  which  I  now 
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reside."  The  deed  recit;es  that  it  was  made  "  for  and  in  con- 
sideration of  the  natural  love  and  affection  of  the  said  party 
of  the  first  part  to  his  children,  the  said  parties  of  the  second 
part,  and  in  the  further  consideration  of  the  sum  of  four  hun- . 
dred  and  sizty-one  dollars,  to  him  in  hand  paid  by  the  said 
parties  of  the  second  part,  the  receipt  whereof  is  hereby 
acknowledged."  In  a  subsequent  portion  of  the  deed,  it  is 
provided  that  the  conveyance  is  made,  "subject,  however, 
to  the  payments,  conditions,  and  agreements  specified  and 
contained  in  a  certain  indenture  of  mortgage  "  made  by  said 
Bartolome  Bojorques  to  one  Short,  to  secure  the  payment  of 
four  hundred  and  fifty  dollars,  with  interest  at  the  rate  of  ten 
per  cent  per  month,  on  which  mortgage  there  was  then  due 
four  hundred  and  fifty  dollars,  and  interest  from  the  eighth 
day  of  March  preceding.  The  mortgage  included  the  whole 
rancho,  which  contained  six  square  leagues.  One  of  the 
diildreai  named  as  a  grantee  in  die  deed  was  Theodosia,  then 
the  wife  of  Victor  Prudon,  from  whom,  however,  she  had 
heen  separated  for  some  years  next  prior  to  the  date  of  the 
deed,  in  which  she  is  described  by  her  maiden  name,  "  Theo* 
dosia  Bojorques,"  and  in  which'  there  is  no  reference  to 
her  husband.  The  plaintiff  deraigns  title  under  Theodosia, 
throu^  a  deed  made  by  her,  in  which  her  husband  did  not 
Tuiite,  he  being  then,  and  for  more  than  a  year  next  preced- 
ing the  execution  of  the  deed,  a  non-resident  of  this  State, 
as  the  plaintiff  alleges.  The  defendants  deraign  title  under 
eertain  other  of  the  children  named  as  grantees  in  the  deed 
of  November,  1851 ;  and  there  has  been  no  partition  of  the 
rancho  between  the  several  tenants  in  common,  though  an 
action  is  pending  for  that  purpose. 

At  the  trial,  the  plaintiff  put  in  evidence  the  deed  from 
Bartolome  to  his  diildren,  and  offered  to  prove  by  parol  that 
it  was  intended  as  a  deed  of  gift,  and  not  as  a  deed  of  bar- 
gain  and  sale,  and  that  no  valuable  consideration  whatever 
was  paid  or  agreed  to  be  paid  by  the  grantees.    The  defend- 
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ante  objected  to  this  proof  as  incompetent,  but  the  Court 
admitted  it,  and  the  defendants  excepted.  The  plaintiff  then 
offered  in  evidence  the  deed  from  Theodosia,  to  which  the 
•defendants  objected,  on  the  ground  that  it  was  not  acknowl- 
edged and  certified  in  the  form  required  by  law  to  enable  a 
married  woman  to  convey  her  separate  estate  without  unit- 
ing her  husband  in  the  deed;  but  the  Court  admitted  the 
deed,  and  the  defendants  excepted.  These  rulings  are 
claimed  by  the  defendants  to  have  been  erroneous,  and  con- 
stitute the  chief  grounds  of  error  relied  upon  on  fliis  appeal. 

It  becomes  material,  it  is  said,  to  determine  whether  the 
deed  from  Bojorques  to  his  children  was  a  deed  of  gift,  or  of 
bargain  and  sale,  for  the  reason  that  in  the  former  case  the 
estate  conveyed  to  Theodosia  became  her  separate  property 
and  might  be  alienated  by  her  without  joining  her  husband 
in  the  deed,  under  the  circumstances  alleged  to  exist  in  this 
case ;  whereas,  if  the  conveyance  from  her  father  was  a  deed 
of  bargain  and  sale,  made  upon  a  valuable  consideration,  it 
is  claimed  that  the  estate  conveyed  became  community 
property,  and  could  not  be  transferred  by  her  separate  deed. 
In  determining  the  character  of  the  deed,  resort  must,  of 
course,  be  had  to  the  instrument  itself;  and  if  it  can  be 
ascertained  from  the  face  of  it,  interpreted  in  the  light  of 
the  surrounding  facts,  that  it  was  intended  to  be,  in  fact,  a 
deed  of  gift,  and  that  the  transaction  between  Bojorques 
and  his  children  was  a  donation,  and  not  a  sale,  there  will  be 
no  necessity  for  the  inquiry  whether  parol  evidence  was 
admissible  to  prove  it  to  be  a  gift.  If  the  deed  itself, 
viewed  in  the  light  of  the  circumstances  under  which  it  was 
made,  establishes  the  gift,  there  was  no  need  of  proof  aliunde 
on  that  point. 

In  Peck  V.  Yandenhurg,  30  Cal.  11,  this  Court  had  occasion 
to  consider  a  deed  very  similar  to  that  now  under  discussion. 
In  that  case  a  mother  conveyed  to  her  eight  children  eight 
ninths  of  two  large  traota  of  land,  reserving  one  ninth  to 
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herself,  and  the  deed  recited  that  it  was  made  "  in  considera- 
tion of  the  natural  love  and  affection  which  I  have  and  bear 
to  my  said  children,  and  for  the  further  sum  of  five  dollars, 
to  me  in  hand  paid  before  the  sealing  and  delivery  of  these 
presents,  the  receipt  whereof  is  hereby  acknowledged." 
The  only  appreciable  difference  between  the  recital  of  the 
consideration  in  that  deed  and  in  this  is,  that  in  the  former 
the  money  consideration  is  stated  at  five  dollars,  and  in  the 
latter  at  four  hundred  and  sixty-one  dollars.  In  that  case 
the  record  did  not  disclose  the  quantity  of  land. conveyed,; 
but  in  this  case  the  quantity  conveyed  to  the  children  wa3 
ei^t  ninths  of  a  tract  of  six  square  leagues,  oontaining 
about  twenty-five  thousand  acres,  of  which  more  than 
twenty-one  thousand  aeres  was  conveyed  to  the  children.  Ip 
the  former  case  the  Court  held  that  the  consideration  of 
five  dollars,  recited  in  the  deed,  was  merely  nominal,  and  was 
probably  inserted  by  the  scrivener  under  the  belief  that  some 
such  recital  was  essential  to  the  validity  of  the  conveyance.; 
and  the  deed  was,  therefore,  held  to  be  a  deed  of  gift  on  its 
face. 

I  think  it  is  apparent  in  this  case,  as  in  that,  on  the  face  of 
the  deed  itself,  construed  in  connection  with  the  surround- 
ing facts,  that  the  money  consideration  named  in  the  instru- 
ment was  merely  ncmiinal,  and  that  the  transaction  was,  in 
fact,  a  donation,  and  no%  a  sale.  Here  was  an  old  man  with 
a  family  of  ei^t  children,  most  of  whom  were  married  and 
living  apart  from  him,  and  who  was  the  owner  of  abo^t 
twenty-five  thousand  acres  of  land  situate  in  one  of  the  most 
fertile  portions  of  the  State.  He  conveys  to  all  his  children 
eight  ninths  of  this  large  estate  in  equal  portions,  reserving 
to  himself  only  one  ninth,  ineluding  his  homestead,  and  re- 
cites on  the  face  of  the  deed  that  it  is  made  '^for  and  in 
consideration  of  the  natural  love  and  affection  of  the  said 
party  of  the  first  part  to  his  children,  the  parties  of  the  sec- 
ond part;''  and  thfln  adds,  as  f  further  consideration^  the 
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paltry  sum  of  four  hundred  and  sixty-one  dollars,  which  is 
recited  to  have  been  paid  to  him  by  the  children,  equal  to 
about  fifty-eight  dollars  for  each  child;  and  each  of  whom 
was  receiving,  imder  the .  conveyance,  about  two  thousand 
seven  hundred  acres  of  valuable  land.  If  the  recital  of  this 
paltry  money  consideration,  so  insignificant  as  compared 
with  the  value  of  the  estate,  is  to  convert  the  transaction 
into  one  of  bargain  and  sale,  no  reason  is  perceived  why  the 
same  result  would  not  have  ensued  if  the  simi  named  had 
been  one  dollar  or  one  cent  for  each  of  the  children,  instead 
of  fifty-eight  dollars.  The  disproportion  between  the  prioe 
named  and  the  value  of  the  estate  would  only  have  been  a 
trifle  greater  in  the  one  case  than  in  the  other;  but  in  either 
case  is  so  enormously  large  as  clearly  to  indicate  that  the 
money  consideration  did  not,  in  fact,  enter  into  the  transac- 
tion as  one  of  its  material  elements.  It  was  clearly  the 
intention  of  Bojorques  to  donate  this  large  and  valuable 
estate  to  his  children  in  equal  portions,  and  not  to  sell  it  to 
them.  Hence  we  find  the  conveyance  to  his  married  daugh- 
ters is  made  to  them  in  their  own  names,  excluding  their 
husbands;  and  in  the  case  of  Theodosia,  she  is  named  bj 
her  maiden  name,  and  her  husband  is  not  referred  to.  Tho 
parties  to  the  deed  must  be  presumed  to  have  known  tiiat 
under  the  law,  as  it  then  was  and  now  is,  all  property  ac- 
quired by  the  wife  during  the  marriage,  by  gift,  bequest,  de- 
vise, or  descent,  became  her  separate  estate,  and  that  all  ae- 
quired  otherwise  became  the  common  property  of  the  husband 
and  wife,  and  was  subject  to  disposition  by  the  husband  with- 
out the  consent  of  the  wife.  It  is  clear  that  Bojorques,  in  con- 
veying this  valuable  property  to  his  married  daughters,  had 
no  intention  to  convey  it,  practically,  to  their  husbands ;  and 
particularly  in  the  case  of  Theodosia,  who  had  been,  for 
some  years,  living  apart  from  her  husband.  But  if  we 
fhould  hold  ihat  the  insertion  in  the  deed  of  an' inconsider- 
able money  consideration  by  the  serivener  who  drew  d  up 
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ktA  the  efFect^tooonvert  the  iranfiaction  into  one*  of  sale,  I 
am  coBfinoed  we  would  give  an  effed  to:  this  deed  which 
never  entered  mto  the  minds  of  the  parties 'to  it  at  the  time 
it  was  made.  When  Bojorques  conveyed  to  Theodosia  her 
portion  of  the  land,  he  little  dreamed  that  he  was  virtually 
conveying  it  to  her  husband,  Prudon,  from  whom  she  had 
been  separated  for  six  years.  Our  statute,  which  providias 
that  all  property  acquired  by  the  wife  during  the  marriage, 
otherwise  than  by  ^ft,  bequest,  devise,  or  descent,  shall  be 
common  property,  and  subject  to  di8poBiti<ni  by  the  husband, 
oould  not  have  been  intended  to  work  so  flagrant  a  wrong  as 
would  result  in  this  case  were  we  to  hold  that  the  deed  from 
Bojorques  to  his  married  daughters  was  in  fact,  and  was 
intended  to  be  a  deed  of  bargain  and  sale,  and  not  of  gift 
Bnt  ^ough  appears  on  the  face  of  the  conveyance,  when  conr 
fitnied  in  connection  with  the  condition  of  the  parties,  their 
lelations  to  each  other,  and  other  circumstances,  to  render 
it  apparent  that  the  transaction  was  in  fact  a  donation,  and 
not  a  sale,  in  the  true  sense  of  the  statute  defining  the  rights 
of  husband  and  wife;  and  this,  too,  without  the  aid  or  parol 
evidence  to  show  the  actual  Intention  of  the  parties  and  the 
precise  facts  of  the  transaction.  Some  stress,  however,  is 
laid  upon  that  clause  of  the  deed  which  recites  that  the  con- 
veyance is  made  subject  to  the  ^^  payments,  conditions,  and 
agreements''  contained  in  the  mortgage  to  Short;  and  coun- 
sel insists  that  in  accepting  the  deed  the  grantees  became 
personally  liable  for,  and  assumed  the  payment  of  the  mort- 
gage deb^  and  that  this  rendered  the  transaction  a  sale,  and 
not  a  gift  The  mortgage  to  Short  is  not  before  us,  and  we 
are  ignorant  of  its  contents,  except  that  it  included ,  the 
whole  rancho,  and  was  made  to  secure  the  payment  of  four 
hundred  and  fifty  dollars,  with  interest  at  ten  per  cent  p^ 
month  from  March  8th,  1851.  This  recital  is  but  a  declara- 
tion of  the  grantor  that  the  whole  tract  was  then  subject  to 
the  mortgage  to  Short;  and  such  recitals  ske  usually  inserted 
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in  deeds  ocmyejing  mortgaged  premises,  in  order  to  rebut  a 
presumption  that  the  existence  of  the  mortgage  had  been 
ccmcealed  £com  the  grantee.  But  a  recital  of  this  character 
imposes  no  obligation  on  the  grantee  to  pay  the  mortgage 
debt  unless  there  be  some  other  clause  in  the  deed  indicating 
that  such  was  the  understanding  and  agreement  of  the  par- 
ties. Deeds  are  construed  most  strongly  against  the  grantor, 
and  in  the  absence  of  any  provision  importing  that  the 
grantee  shall  assume  upon  himself  the  payment  of  a  prior 
naortgage  upon  liie  premises,  no  such  obligation  arises.  I 
find  nothing  in  this  deed  Indicating  such  an  understanding 

I  am  aware  that  in  Tustin  v.  Fwaght,  23  Oal.  241,  this 
particular  deed  from  Bojorques  to  his  children  was  under 
consideration,  and  was  held  to  be  a  deed  of  bargain  and 
sale,  and  not  a  deed  of  gift.  But  from  the  report  of  the 
case  this  point  does  not  appear  to  have  been  argued  by 
counsel,  or  carefully  considered  by  the  Court  The  opinion 
of  the  Court,  by  Mr.  Justice  Cbooksb,  does  not  attempt  an 
analysis  of  the  deed,  and^  on  this  point,  is  unsatisfactory. 
I  think  the  Court  fell  into  an  error  in  deciding  on  the  char- 
acter and  legal  effect  of  the  instrument. 

The  next  point  urged  by  the  appellant  is  that  the  deed 
from  Theodosia  to  Salmon,  Bliss,  and  Touchard  is  inopera- 
tive and  void  as  a  conveyance,  because  of  a  defect  in  the 
certificate  of  acknowledgment.  The  stajiute  of  February 
14th,  1855  (Stats«  1855,  p.  12),  provides  in  what  manner  a 
married  woman  may  convey  her  separate  estate,  in  the 
absence  of  her  husband.  It  requires  the  acknowledgment 
to  be  made  before  the  District  Judge  of  the  counly  in 
which  the  land  is  situate,  and  only  authorizes  such  a  con- 
veyance to  be  made  by  the  wife,  when  the  husband  was  not, 
and  for  one  year  next  preceding  the  execution  of  the  instru- 
ment had  not  been  bona  fide,  residing  in  this  State.  The 
second  section  requires  that  the  Judge  taking  the  acknowl- 
edgment ahall,  ^'before  he  certify  the  same,  be  satisfied  by 
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the  oaths  of  at  least  two  eredible,  disinterested  citiz^os  of 
this  State^  thait  the  husband  of  srtch  married  woman  does 
not^  and  for  one  year  nazt  preceding  the  day  of  acknowledg- 
ment has  not,  resided  in  this  State,  which  fact>  and  the 
name  of  the  witnesses  by  whom  the  same  was  proved,  shall 
be  recited  in  the  certificate  of  acknowledgment."  The 
acknowledgment  in  this  case  was  taken  before  the  proper 
Judge,  whose  certificate  is  dated  February  26th,  1S59,  and 
states  that  the  deed  waa  acknowledged  by  the  wife  on  the 
82d  February,  1859,  and  that  he  is  satisfied  by  the  oaths  of 
four  credible,  disinterested  citizens  of  this  State  (whose 
names  are  given),  that  Victor  Prudon,  the  husband  of  said 
Theodosia,  ''does  not  now  reside,  and  for  one  year  next 
preceding  the  22d  day  of  February  A.  D.  1859,  has  not 
resided,  within  the  State  of  California."  The  only  objection 
taken  to  this  certificate  is^  that  it  does  not  state,  as  is  alleged, 
that  on  the  twenty-second  of  February  (the  day  of  the 
acknowledgment)  the  husband  was  not  a  resident  of  this 
State.  It  is  conceded  that  the  certificates  states,  that  on  the 
twenty-sixth  of  February,  and  for  one  year  next  preceding 
the  twenty-aecond  of  February,  Prudon  was  not  a  resident 
of  this  State;  but  it  is  said  there  is  nothing  in  the  c^^ 
tificate  to  show  that  on  the  twenty-second  (the  day  of  the 
acknowledgment)  he  was  not  residing  in  this  State.  This 
objection  is  hypercritical  and  untenabla  If  such  fine-spun 
technicalities  as  this  should  prevail  in  interpreting  certifi- 
cates of  acknowledgment,  there  would  be  but  little  safety 
in  land  titles.  The  certificate  was  manifestly  intended  to 
speak  as  of  the  day  of  acknowledgment;  and  when  it  says 
Prudon  ia  not  "  tiow  **  a  resident,  it  must  be  referred  to  the 
day  of  the  acknowledgment,  and  not  to  the  date  of  the  cer- 
tificate, four  days  later.  The  statute  contemplates  that  some 
time  may  possibly  elapse  after  the  acknowledgment,  and 
JQU  ZLL— at 
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before  the  certificate,  in  order  to  make  the  necessary  proofs 
as  to  the  non-residence  of  the  husband,  and  nntil  the  proof 
is  made  the  transaction  is  continuous,  and  is  finally  ter-^ 
minated  by  the  completed  certificate,  "which  speaks  as  of 
the  day  of  the  ackuowledgment  This  oertificate  is  clearly 
good. 

Another  point  made  by  the  appellant  is  that  the  deed 
from  Bojorques  to  his  childr<en  was  inoperative  to  vest  &e 
l^al  title  in  them  until  after  the  one  ninth  reserved  by  him 
had  been  definitely  located  so  as  to  include  his  homestead. 
But  there  is  no  force  in  this  proposition.  There  is  nothing 
in  the  deed  to  indicate  that  the  actual  location  of  the  one 
ninth  was  intended  as  a  condition  precedent  to  the  vesting  of 
the  title.  On  the  contrary,  that  clause  of  the  deed  was  de- 
signed to  be  only  a  specification,  in  general  terms,  of  the 
manner  in  which  the  reserved  one  ninth  should  be  thereafter 
located  on  .a  final  partition  between  Bojorques  and  his  chil- 
dren. The  provision  for  the  location  contains  none  of  the 
elements  of  a  condition  precedent. 

The  only  remaining  ground  of  error  relied  upon  is  that 
there  was  no  proof  of  the  ouster  complained  of.  But  the 
answer  puts  in  issue  the  plaintiffs  title  and  right  of  posses- 
sion ;  and  even  on  this  appeal  it  is  insisted  that  the  plaintiff 
has  neither  titie  nor  right  of  entry,  whilst  it  is  not  denied 
that  the  defendant  is  in  the  exclusive  possessian,  holding  for 
himself  alone,  and  not  for  himself  and  the  plaintiff,  as  one 
of  his  cotenants.  Under  all  the  authorities  this  is  sufficient 
proof  of  ouster.  {Owen  v.  Morton,  24  CaL  378 ;  Oarpentier 
V.  Gardiner,  29  CaL  163 ;  Marshall  v.  Shafter,  33  OaL  194; 
10  Wend.  414;  2  Greenl.  Ev,  Sec.  318.) 

Judgment  affirmed. 

Mr.  Justice  Templb,  being  disqualified,  did  not  participate 
in  the  decision  of  this  case. 
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OovmncTzoN  of  Wsimir  Contbact — Saub  of  Land. — ^Where  a  party  who 
owns  Imt  an  ondiTided  •  one-half  of  a  tra^t  of  land  enters  Into  a  con- 
tiact  by  wlilch  lie  agrees  that,  iipoa  the  parment  of  the  purchase 
maner,  he  will  co&Tey  the  whole  of  the  land  to  another  parly,  who  is 
hidaoed  to  regard  him  as  the  owner  of  the  entire  premises,  the  vendor 
is  deemed  to  have  sold  not  only  his  own  interest  In  the  land,  but  the 
whole  «r  the  land. 

km— ALUBoanoR  im  CoMPLantr — In  the  face  of  such  an  agreement,  the 
vendor  win  not  be  permitted  to  aver,  if  he  brings  an  action  to  recover 
possession  from  the  party  holding  nnder  the  eontract,  that  he  sold  less' 
thsn  the  whole  title  to  tlio  land,  vnlasa  he  can  also  aver  that  the  writ- 
ten contract,  by  reaaon  of  frand,  wlatake,  or  the  like,  doea  not  show 
the  real  contract 

BUBT  TO  RB8CIND--8FBCIJ1C  PsBFOEifANCn. — In  the  caso  Stated,  npon  a 
discovery  by  the  Tcadee  that  the  plaintiff  held  only  the  undivided  half 
e(  the  land,  he  Is  entitled  to  proceed  at  once  to  rescind  the  contract; 
or  he  may  proceed  to  have  the  contract  specifically  enforced  to  the 
extent  of  the  plalntilTs  Interest  In  the  land. 

Ehxobation  of  P08SB88I0K — ^Bbmts  AMD  PB0FiT8.-^In  proceeding  to  Bpedfl- 
eally  enforce  the  contract.  It  Is  not  Incnmbent  on  the  defendant  to 
restore,  or  offer  to  restore^  tho  possession  to  the  plaintiff;  nor  is  the 
plaintiff  entitled  to  any  portions  of  the  rents  and  profits  accruing  since 
the  contract  was  made. 

OILIOATXON  OF  VsNDOB  TO  CoNvsT^ — If  the  vendor  In  each  a  case  Is  nnable 
to  perform  the  entire  agreement,  and  can  convey  only  an  undivided 
half  of  the  land,  he  may  be  compelled  to  convey  that  Interest 

OsuoATiON  OF  VBNime  TO  Tbndss  Patmbnt. — To  entitle  the  vendee  in  the 
case  stated  to  a  decree  compelling  the  vendor  to  convey  his  undivided 
half  of  the  land :  Jbsid,  that  It  was  necessary  for  him  to  tender  as  the 
parchsse  mooay  only  ono-half  ot  the  eontraet  price. 


Appxax  from  the  District  Court  of  the  Seventh  Judicial 
District^  Coun^  of  Solano. 

The  facts  are  stated  in  the  opinion  of  the  Court 

£.  P.  Marshall,  for  Appellant,  argued  that  as  the  contract 
of  sale  contained  an  express  provision  whereby  the  plaintiff 
agreed  to  execute  a  deed  to  the  defendant  warranting  the 
title  as  against  himself  and  all  persons  claiming  from  him, 
but  against  no  others,  he  can  be  deemed  to  have  sold  onl; 
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his  own  interest  in  the  land.  He  also  argaed  that  the  cross 
complaint  waa  insufficient  to  constitute  a  defense  to  the  action 
of  the  ejectment  on  the  ground  <rf  cor^iant  for  conveyance,  be- 
cause that  ground  of  defense  is  destroyed  by  asserting  title 
in  another,  and  by  averring  that  thei  vendee  took  possession 
without  averring  a  surrender,  or  offer  to  surrender,  posses- 
sion to  plaintiff;  and  also,  that  it  is  inequitable,  first,  for  the 
defendant,  by  .himself  and  assignor,  to  accept  the  possession 
from  plaintiff  of  the  undivided  one  half  of  the  land  to  which 
he  has  not  the  legal  title,  and  receive  to  his  own  use  the 
rents  and  profits  for  a  long  space  of  time — to  wit,  for  more 
than  three  years — without  rendering  to  plaintiff  any  return 
for  such  benefits ;  and,  second,  to  refuse  to  surrender  up  such 
possession,  and  resist  the  action  of  ejectment.  These  acts 
being  inequitable,  he  cannot  claim  any  equitable  relief  what- 
ever. The  maxim  is,  *^  He  who  seeks  equity  must  do  equity." 
(Walker  v.  Sedgwick,  8  CaL  404;  McCracken  ▼•  San  Franr 
ekco,  16  OaL  638.) 

John  M.  Coghlan,  for  Respondents. 

The  rule  is  well  settled  that  where  a  party  contracts  to  sell 
land,  as  he  is  unable  to  make  a  complete  title  to  all  the 
property  sold,  or  where  there  has  been  a  substantial  misde- 
scription of  it  in  important  particulars,  Courts  of  equily  will 
not  suffer  the  vendor  to  take  advantage  of  his  own  wrong, 
or  misdescription,  but  will  allow  the  vendee  to  proceed  with 
the  purchase  pro  tardo,  or  to  abandon  it  altogether.  **The 
general  rule  (for  it  is  not  universal)  in  all  such  oases,"  says 
Mr.  Justice  Story,  ''  is,  that  the  purchaser,  if  he  chooses,  is 
entitled  to  have  the  contract  specifically  performed  as  far  as 
the  vendor  can  perform  it,  and  to  have  an  abatement  out  of 
the  purchase  money,  or  compensation  for  any  deficiency  vji 
the  title,  quantity,  quality,  description,  or  other  matter  touch- 
ing the  estate."  (Story's  Eq.  Jur.  Sec.  779 ;  Mortlock  v.  Bid- 
Ur,  10  Yes.  316}  Attorney  Oeneral  v.  Day,  1  Ves.  218;  Voor- 
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hees  V.  De  Meyer,  2  Barbour,  60 ;  Pingree  v.  Ooffin,  12  Gray. 
Mass.  316;  Fry  on  Spec.  Perf.  Sec.  299;  Gilbert  v.  Peteler, 
88  Barbour,  517 ;  Liichetty.  Williamson,  31  Miss.  54 ;  Bell  v. 
Thompson,  34  Ala.  683;  CoUins  v.  Smith,  1  Head.  Tenn. 
251;  Wright  v.  Young,  6  Wis.  127.)  The  objection  that  the 
tender  is  not  properly  alleged  is  untenable.  When  acts  to  be 
done  by  two  parties  are  mutual  and  concurrent,  an  allegation 
in  the  complaint  that  plaintiff  offered  to  perform  his  part  of 
the  contract,  and  a  continued  readiness  to  perform,  and  a 
refnsal  by  defendant,  is  sufficient  to  sustain  an  action  for  spe- 
eific  performance;  the  tender  in  such  cases  only  going  to  the 
question  of  ooets.  {Stevenson  t.  Maxwell,  2  Comstock,  408 ; 
8t  Paul  Division  v.  Brown,  9  Minn.  167.)  Especially  when 
dievendor,asinthecaseat  bar,  refuses  to  perfonn.  (Stone 
▼.  Sprague,  20  Barbour,  609 ;  Bellinger  v.  Kitte,  6  Barbour, 
281.)  The  offer  to  perform,  and  the  right  to  a  tender,  if  it 
e^er  existed,  is  waived  by  Ibe  negleet  of  applicant  to  disr 
eharge  the  estate  from  the  doud  upon  bia  tiUa  {fiolniee  v. 
Eohmes,  12  Barbour,  148.) 

By  the  Court,  Bhodbs,  0.  7.; 

The  plaintiff  sues  in  ejectment,  and  relies  for  a  recovery 
«i  his  legal  title.  The  defendant  Forrest,  the  vendee  of 
Caldwell,  sets  up  in  his  cross  complaint  a  contract  made 
between  the  plaintiff  and  Caldwell,  by  which  the  plaintiff 
sold  to  Caldwell  the  premises  in  controversy,  and  covenanted 
to  convey  the  same  to  him  upon  the  payment  of  the  pur- 
chase money  therein  mentioned ;  and  alleges  that  he  entered 
into  possession  of  the  land  under  the  contract;  that  the 
plamtiff  falsely  and  fraudulently  represented  that  he  owned 
the  whole  land;  but  that  in  truth  he  owned  only  tlie  undi- 
▼ided  half  of  it;  that  he  offered  to  accept  a  deed  from 
plaintiff  of  so  much  of  the  land  as  the  plaintiff  was  the 
©wner  of,  and  to  pay  the  plaintiff  therefor  a  proportionate 
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jpart  of  the  purehaae  money;  and  he  pr&ys  for  a  specific  per- 
formance of  the  agreement  aa  to  the  undivided  half  of  the 
land. 

The  contract^  as  already  remarked,  shows  that  the  plaintiff 
sold  the  whole  land,  and  not,  as  he  now  contends,  only  hi^ 
interest  in  the  land.  True,  he  could  not  convey  any  greater 
interest  in  the  land  than  he  held,  but  the  contract  recites  a 
sale  of  the  entire  title.  The  covenants  which,  by  the  terma 
of  the  contract,  are  to  be  inserted  in  the  deed,  do  not  limit 
the  extent  of  the  interest  attempted  to  be  sold,  for  upon  a 
sale  in  fact  of  the  entire  title,  the  vendor  may  restrict  the 
covenants,  whether  express  or  implied,  in  such  manner  as 
the  parties  may  agree.  Nor  indeed  will  the  plfiintiff  be  per- 
mitted to  avdr,  in  the  face  of  the  agreement,  that  he  sold 
less  than  the  whole  title  to  the  land,  unless  lie  can  also  aver 
that  the  written  contract  by  reason  of  fraud,  mistake,  or  the 
like,  does  not  show. the  real  contract 

Upon  the  discovery  by  the  vendee^  that  the  plaintiff  held 
only  the  undivided  half  of  the  land,  he  was  entitled  to 
proceed  at  once  to  rescind  the  contract;  but  he  was  not 
obliged  to  adopt  that  course.  He  was  entitled  to  proceed, 
as  he  has  done  in  this  case,  to  have  the  contract  specifically 
enforced  to  the  extent  of  the  plaintiff's  interest  in  the  land. 
The  discussion,  therefore,  of  the  rules  of  law  which  may  be 
applicable,  when  the  vendee  elects  to  rescind  the  contract 
on  account  of  the  fraudulent  representations  of  the  vendor, 
are  immaterial,  for  the  vendee  elects,  not  to  rescind,  but  to 
affirm  the  contract^  so  far  as  the  plaintiff  is  able  to  per- 
form it 

It  does  not  expressly  appear,  that  at  the  time  of  the  sale, 
the  plaintiff  had  the  possession  of  the  land,  but  as  Caldwell 
acquired  the  possession  under  the  contract,  it  may  be  as- 
sumed, as  both  parties  seem  to  concede,  that  the  plaintiff 
then  held  the  possession.  Whatever  possession  he  may  have 
had,  and  whatever  may  have  been  the  source  of  his  right  of 
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posaeasioxi,  it  is  clear  that  such  right  passed  to  the  vendee 
by  virtue  of  the  sale.  In  proceeding  to  specifically  enforce 
the  contract,  it  is  clear  that  it  is  nt)t  incumbent  on  the 
defendant  to  restore  or  offer  to  restore  the  possession  to  the 
plaintiff.  In  such  case  it  is  equally  clear-  that  the  plaintLS 
is  not  entitled  to  any  portion  of  the  rents  and  profits  accru- 
ing since  the  contract  was  made,  for  the  reason  that  he  was 
not,  and  is  not  now,  entitled  to  the  possession  of  the  premises 
if  the  defendant  is  entitled  to  a  specific  performance  of  the 
contract.    That  is  the  only  remaining  question. 

The  cross  comfdaint  of  defendant  Forrest  is  sufficient  to 
entitle  him  to  a  judgment  for  a  specific  performance  of  the 
agreement,  and- in  this  respept  it  is  sustained  by  the  find- 
ings. The  plaintiff  does  not  controvert  the  position — and 
there  is  no  doubt  of  its  soundness — that  if  he  is  unable  to 
perform  the  entire  agreement,  and  can  convey  only  an  un- 
divided half  of  the  land,  he  may  be  compelled  to  convey  that 
interest  To  entitle  the  defendant  to  the  relief,  it  was 
neoessaiy  for  him  to  pay  (kt  tender  as  the  purchase  money 
only  one  half  of  the  contract,  price.  The  offer  to  pay  that 
Biuu  is  alleged,  and  the  finding  is  in  accordance  therewith. 
The  possession  which  the  plaintiff  bad  will  be  referred,  for 
its  right,  to  his  title  to  the  undivided  half  of  the  land  which 
lie  then  held;  and  as  the  defendant  is  entitled  to  such  pos- 
session, the  plaintiff  is  neither  entitled  to  be  restored  to  the 
possession  jointly  with  the- defendant^  nor  to  any  separate 
compensation  for  such  possession  beyond  the  one  half  of  the 
stipulated  price  for  the  whole  land. 

The  question  as  to  the  correctness  of  the  ruling  of  the 
Court,  in  permitting  the  defendant  to  amend  his  cross  com- 
plaint in  respect  to  the  allegation  of  the  fraudulent  repre- 
sentation  of  the  plaintiff  as  to  his  title  to  the  land,  need  not 
he  noticed;  as  in  the  view  we  have  taken  of  the  nature  q£ 
the  cross  complaint,  the  amendment  was  hnmateriaL 

Judgment  affirmed. 
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[No.  2,618.] 

THE  EEL  MVEB  NAVIGATION  COMPANY  v.  JUS- 
TUS  STKUVER. 

SntTXCB  OF  Suicif  ON8  UPON  CORPORATION — Prbsxdent  Db  Jubb. — In  an  action 
against  a  corporation,  where  the  summona  was  served  upon  Bristol, 
who  had  been  duly  elected  Its  President  and. presided  at  several  meet* 
Ings  of  its  Board  of  Trustees,  and  who  had  neyer  resigned,  or  been 
removed,  or  his  office  declared  vacant,  or  a  permanent  President  chosen 
In  his  place — ^though  he  had  left  the  county  and  no  longer  took  any 
part  in  the  management  of  the  corporation  affairs,  and  at  the  meeting 
«f  the  Board  after  his  so  leaving  the  county,  another  person  was 
elected  President  pro  tern,  for  that  meeting,  and  was  regarded  by  the 
stockholders  as  the  President:  held,  that  Bristol  was  still  President 
4e  fure,  and  the  servtee  upon  thc^  corporation  valid. 

Appbai.  from  the  Distriet  Caurt  of  the  Ponrtb  Judicial 
District,  City  and  Gaanij  of  San  Franciscow 

In  December^  1867,  Justus  Struver,  as  the  assignee  of  £. 
W.  linsley  &  Co.,  commenced  an  action  in  the  Fourth  Dis- 
trict Court  against  the  Eel  Biver  Navigation  Company  to 
recover  a  balance  alleged  to  be  due  for  goods  sold  and  de- 
livered. The  summons  was  served  in  the  same  month,  in 
Ban  Francisco,  upon  J.  D.  Bristol  as  the  President  of  the  cor- 
poration. No  appearance  being  made  a  default  was  entered 
and  judgment  by  default  taken  against  the  corporation  in 
January,  1868,  for  six  thousand  eight  hundred  and  twenty- 
two  dollars  and  sixty-one  cents.  It  was  this  judgment  which 
the  present  action  was  brought  to  set  aside. 

The  Eel  River  Navigation  Company  was  organized  as  a 
eorporation  by  filing  its  certificate  in  the  County  Clerk':^ 
office  of  Humboldt  County,  on  October  2d,  1865;  and  Fem- 
dale,  in  that  county,  named  as  the  principal  place  of  busi- 
ness. On  the  next  day  a  meeting  of  the  Trastees  mentioned 
in  the  certificate  was  held  at  Femdale,  and  Bristol,  who  was 
one  of  the  number,  was  elected  President  for  three  months. 
He   attended  and  presided   over  another  meeting  of  the 
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TroBteea^  held  on  October  fifth,  and  eoon  afterwards  left 
Humboldt  County  and  never  returned  or  afterwards  took  any 
part  whatever  in  the  concerns  of  the  corporation.  On  Octo- 
ber fourteenth,  at  a  meeting  of  the  Trustees  —  Bristol  being 
then  absent — N.  Patrick  was  elected  President  pro  tern*  for 
that  meeting;  and  it  appears  that  he  continued  to  act  as 
President  de  facto.  None  of  the  other  officers/ or  agents,  or 
itockholdera,  knew  anything  about  the  service  on  Bristol 
imtil  several  months  after  the  entry  of  judgment  against  the 
ooETporatioii. 

There  having  been  a  judgment  in  the  present  action  for 
defendant,  the  plaintiff  appealed. 

U.  0.  Cobh,  ioT  AppeUmt 

If  Bristol  were  ever  President  at  all,  it  was  only  for  the 
first  three  months  of  the  existence  of  the  corporation.  (Hitt. 
Dig.  933,  936.)  If  he  remained  President  after  the  first 
three  months,  he  was  simply  President  de  jure,  and  Patrick 
was  President  de  facto.  But  Patrick,  so  far  as  Struver  was 
concerned,  was  President  de  jure  at  the  time  of  the  service 
of  the  summons.  (Touhy  v.  Chase,  30  Cal.  524;  People 
V.  AUen,  6  Wend.  487;  Rumsey  v.  People,  19  N.  Y.  41; 
OoU  V.  Eves,  19  Conn.  248 ;  Pond  v.  Negus,  8  Mass.  230 ; 
Psople  Y.  Peck,  11  Wend.  612.)  Even  if  Patrick  were  only 
Piresident  de  facto,  service  should  have  been  made  on  him 
•ad  not  on  Bristol,  even  if  Bristol  were  President  de  jure. 
(Ang.  ft  Ames  on  Cor.,  Sec  986 ;  Berrian  y.  Methodist  Soc. 
€f  N.  7.,  4  Abbott  Pr.  494 ;  MeOall  v.  Byram  Man/ufaduring 
Co.,  6  Conn.  486.) 

Courts,  of  law  and  equity  both,  will  not  tolerate  any  fraud, 
trick,  or  misrepresentation,  in  the  service  of  process,  by 
means  of  which  the  spirit  and  intent  of  the  law  is  violated, 
emi  though  its  letter  be  strictly  complied  with.  (Bvlhley  v. 
Bi4a%,6Abb.811;  Oarpmierv.Spooner,  9Sandf.  717;  9 
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Code  Rep.  140;  Ooupelv.  Simonson,  8  Abb.  474;  Haigkt  v. 
Husied,  6  Abb.  170 ;  WelU  v.  Oumey,  8  Barn.  &  Creaa.  769.) 

Wdlier  Van  Dyke,  for  Bespondent. 

No  other  President  than  Bristol  was  ever  elected,  or 
attempted  to  be  elected.  Patrick  was  never  elected  other 
than  President  pro  tern.  He  was  neidier  President  de  jure 
nor  de  facto  —  there  was  not  even  the  color  of  an  election  as 
President.     (Ang.  &  Ames  on  Cor.,  Sec.  287.) 

There  is  no  sufficient  showing  fov  the  interposition  of  a 
Court  of  equity;  no  reason  given  whj  a  motion  to  open  the 
default  was  not  made.  (Pr.  Act,  Sec  68 ;  Bibend  v.  Krentz, 
20  Cal.  109;  2  Story  Eq.  Jur.  Sees.  887,  SSfi;  Floyd  v. 
Jaynes,  6  John.  Ch.  479;  7  Cranch,  886.) 

This  appeal  being  from  the  judgment  only,  the  appellant 
is  boimd  by  the  findings,  and  they  sostain  the  judgment. 
(Harper  v.  Miwr,  27  CaL  107.) 

By  the  Court,  Cbockstt,  J.: 

This  is  an  appeal  by  the  plaintifF,  on  the  judgment  roll 
alone,  from  a  judgment  for  the  defendant  The  action  is  to 
set  aside  a  judgment  obtained  by  the  defendant  against  the 
plaintiff,  on  the  ground  that  one  Bristol,  on  ^om  the  sum- 
mons in  that  action  was  served,  as  President  of  the  oorpora- 
tion,  was  not,  when  served,  the  President,  or  indeed  an 
officer  of  said  corporation ;  that  the  corporation  or  its  officers 
had  no  knowledge  of  the  pendency  of  the  action  until  long 
after  the  judgment  by  default  was  entered,  and  that  it  has  a 
meritorious  defense. 

It  appears  from  the  findings  that  Bristol  was  duly  elected 
the  President  of  the  corporaticm  soon  after  its  organization, 
and  presided  at  several  meetings  of  the  Board  of  Trustees ; 
that  he  subsequently  ceased  to  reside  in  the  county  in  which 
the  corporation  had  its  principal  place  of  buaineas,  and  aftar 
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he  left  the  county,  at  a  meeting  of  the  Board  one  Patrick 
was  elected  President  pro  tern,  for  that  meeting;  but  Bristol 
never  resigned  his  office,  and  was  never  removed,  nor  was 
his  office  declared  vacant;  that  Bristol  thereafter  took  no 
part  in  the  management  of  the  affairs  of  the  corporation, 
and  Patrick  was  regarded  by  the  stockholders  as  the  Presi- 
dent; but  no  permanent  President  was  ever  chosen  in  place 
of  Bristol. 

Upon  these  facts,  I  think  the  Conrt  below  properly  held 
the  service  upon  Bzistpl  as  President  to  be  valid  and  suffi- 
cient to  give  the  Court  jurisdiction  over  the  corporation. 
Service  upon  Patrick  as  President  de  facto  might,  and  proV 
ably  would  have  been,  good;  but  Bristol  was  President  de 
jure,  and  I  think  the  service  upon  him  was  dearly  valid. 

Judgment  affirmed. 


fNo.  2,04S.1 

BElf JAMEN"  BBTINDAGEI  v.  SAMUEL  ADAM5  akd 
JAMES  DEVLEN*. 

Bbkhci  (9  SiAxnaifT.— A  statement  on  motion  for  n  new  trial  noed  not 
be  ienr«d  unlets  there  Is  a  mlo  of  Court  requiring  serrlce.  The  statute 
only  requires  such  statement  to  be  filed. 

Wiim  or  NoncB  of  Motion  von  Nnw  Tbiai*. — ^Proposing  amendments  to 
s  statement  on  motion,  for  a  new  trial  is  a  wairer  of  a  failure  to  serre 
a  notice  of  the  motion,  unless  the  i>arty  proposing  the  amendments 
Bakes  the  objection,  or  reserves  his  right  to  make  It  when  he  proposes 
hli  amendments. 

AuBSBicsiiTS  ON  MINING  iNTBUcmi.— ^%e  ststuts  of  18S6-6  In  relation  to 
levying  assessments  against  the  owners  of  Interests  In  mining  claims 
for  the  purposes  of  working  the  same,  applies  only  to  copartners  in  the 
daim,  and  has  no  reference  to  those  who  are  mere  owners  and  share- 
hoMeri,  without  the  partnership  relation. 

bsic.— TO  warrant  such  assessment,  if  the  partnership  relation  does  not 
exist,  the  joint  owner  must  be  notified  that  thenceforward  be  will  be 
deemed  a  copartner  for  die  purpose  of  working  the  claim,  and  the 
•errlce  of  the  notice  dianges  the  relation  of  the  partial^  and  creates 
1  aiatag  partnershJI^, 
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Constitutional  Law. — Conatltatlonallty  of  the  Act  of  April  2d,  1866,  pro- 
Tldlng  for  aseessmeiitt  on  interetti  in  mining  claims  not  discussed  or 


AppiBAii  from  the  District  Court  of  the  Sixteenth  Judicial 
District^  Kem  County. 

The  Court  below  rendered  judgment  in  favor  of  the  plain- 
tiff. The  defendants  appealed  from  the  judgment  and  from 
an  order  denying  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

WhUing  A  Naphtaly,  for  Appellant 

Ko  evidence^  aside  from  the  deeds,  is  offered  to  show  that 
defendants  were  either  ^^  the  owners  or  occupants  of  a  min- 
ing claim;"  that  they  ever  ^'  associated  themselves  together  " 
for  any  purpose;  or  that  any  single  act  was  done  by  which 
they  could  be  brought  within  the  power  of  the  law. 

We  insist  that  effect  is  to  be  given  to  the  word  "  such/' 
and  that  before  the  deed  becomes  evidence  of  the  facts  re- 
cited in  it}  it  musty  at  least,  be  shown  that  the  parties  whom 
it  is  sought  to  divest  of  their  property,  by  means  of  it,  are 
of  the  class  of  persons  toward  whom  the  Act  is  directed; 
that  they  are  either  owners  or  occupants  of  a  mining  claitn, 
and  that  they  have  associated  themselves  for  the  purpose  of 
working  or  prospecting  a  mining  claim.  It  is  only  after 
these  and  many  other  preliminary  facts  are  shown  to  exist 
that  any  proceedings  whatever  are  authorized. 

But  even  admitting  that  these  deeds  are  competent  evi- 
dence of  the  facts  therein  recited,  they  do  not  recite  suffi- 
cient to  bring  the  respondent  within  the  Act  of  1866.  Sec- 
tion one  of  that  Act  premises  that  it  is  applicable  only 
"whenever  two  or  more  persons  being  owners,  occupants, 
or  locators  of  any  mining  claim,  or  where  any  two  or  three 
persons  shall  have  associated  themselves  together  *  *  * 
for  the  purpose  of  working  or  prospecting  any  mining  claim, 
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or  anj  of  the  public  lands  of  the  TJnited  States,  shall,  after 
being  notified  in  writing  by  said  mining  company,  that  they 
have  been  associated  in  said  mining  claim,  be  deemed  to  be 
copartners  for  the  purpose  of  prospecting  or  working  said 
minhig  elaim,  aad  shall  be  subject  to  the  provisions  and  lia- 
bilities imposed.)^  this  Act." 

Quint  dc  Hardy,  for  Eespondent 

The  same  rules  of  law  which  apply  to  sales  for  unpaid 
taxes  are  applicable  to  this  case.  Prima  facie  the  deed 
IB  evidence  that  all  the  proceedings  were  regular,  and  in 
accordance  with  law.  The  burden  of  showing  irregularity 
i«  thrown  upon  the  defendants.  (0*Orady  v.  Sartisel,  23 
Cal.  287 ;  Moss  y.  Shear,  26  CaL  38 ;  Wetherbee  y.  Dunn,  82 
Cal  106.)  In  this  case  no  attack  is  made,  nor  attempt  to 
prove  any  irregularity  in  the  proceedings.  As  a  general 
mle^  Courts  vdll  take  notice  of  whatever  ought  to  be  gen- 
erally known  within  the  limits  of  their  jurisdiction.  They 
take  notice  who  fill  the  various  county  offices  within  their 
jurisdiction.  (Wetherbee  v.  Dimn,  32  Cal.  108.)  If  the  de- 
fendants were  not  notified  as  the  law  required — if  the  in- 
struments evidencing  the  plaintiffs'  title  were  not  genuine, 
how  easy  for  them  to  have  shown  the  fact  The  question  of 
notice  was  a  matter  within  their  own  knowledge. 

By  the  Court,  Walulcb,  JT.  ! 

The  Court  below  should  not  have  denied  the  motion  of 
fte  defendants  for  a  new  trial  because  they  had  not  served 
their  statement  in  support  of  the  motion.  They  had  filed  it 
within  the  time  provided  in  the  stipulation  of  June  twenty- 
diird.  Neither  file  stipulation,  nor  the  statute,  nor  any  rule 
si  the  Court  below  which  has  been  called  to  our  attention  ria- . 
qmred  them  to  serve  it    (Sec.  196.) 

The  point  is  now,  however,  made  in  argument  here,  that 
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the  motion  for  a  new  trial  was  correctly  denied,  because  the 
defendants,  thongh  they  filed,  did  not  serve  their  notice  of 
intention  to  move  for  a  new  trial.  But  the  answer  is,  that 
the  plaintiff  did  not  make  this  objection,  nor  reaerre  his 
right  to  make  it,  when  he  proposed  his  amendment  to  the 
statement  Had  he  done  so  the  fact  of  service  might  possi- 
bly have  been  shown,  or  a  waiver  of  it  in  some  way  made  to 
appear. 

The  action  is  brought  to  quiet  the  alleged  title  of  the 
plaintiflF  to  certain  mining  ground,  being  an  undivided  in- 
terest in  the  Delphi  mining  claim,  in  Kern  County.  The 
answer  denies  the  plainti£Ps  title.  On  the  trial  the  plaintiff 
undertook  to  show  that  he  had  acquired  the  interest  and 
estate  formerly  owned  by  the  defendants  in  the*  mine.  For 
this  purpose  he  offered  and  read  in  evidence,  against  the 
objections  of  the  defendants,  a  conveyance  made  by  Boss, 
the  Sheriff  of  Kern  County,  running  to  the  plaintiff  as 
grantee,  and  purporting  to  convey  to  the  latter  the  estate  of 
the  defendant  Adams  in  the  premises. 

This  conveyance  in  substance  recites  that  in  the  Clear 
Creek  Mining  District,  in  Kern  County,  an  assessment  was 
levied  against  the  owners  and  shareholders  of  the  Delphi 
claim,  for  the  purpose  of  defraying  the  expenses  of  pros- 
pecting and  working  it;  that  Adams,  owner  of  an  undivided 
interest,  neglected  and  refused  to  pay,  after  notice  given; 
that  thereupon  his  interest  in  the  claim  was  advertised  for 
ten  days,  and  was  sold  by  the  Sheriff  to  the  plaintiff,  pursu- 
ant to  the  provision  of  ^'An  act  concerning  partnerships  for 
mining  purposes,"  etc.  The  plaintiff  also  read  in  evidence, 
against  the  objections  of  the  defendants,  a  conveyaiiee  to 
'  himself  made  by  the  Sheriff,  and  purporting  to  convey  to 
the  plaintiff  the  interest  of  Devlin,  the  other  defendant,  in 
the  mining  daim,  and  reciting,  mutatis  mutandis,  the  same 
matter  recited  in  the  Adams  deed,  already  mentioned. 

The  objections  taken  by  the  defendants  to  the  introduc- 
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tion  of  these  deeds  were  nmneTous^  ftnd  among  l9ie  rest  was 
the  objection  that  there  was  no  authority  of  law  shown  in 
the  Sheriff  to  convey  the  property  of  the  defendants  to  the 
plaintiff,  and  that  the  conveyidices  do  not  sufficiently  set 
forth  a  compliance  with  the  requirements  of  the  Act  of  the 
Legislature  to  ^Pi^di  they  refer.  The  argument  upon  eithel* 
side  had  proceeded  here  upon  the  assumed  constitutionality 
of  the  statute  itself,  through  the  provistons  of  which  the 
plaintiff  claims  to  have  acquired  the  title  of  the  defendants; 
and  we  shall,  therefore,  determine  the  case  without  reference 
to  that  questioti. 

It  will  be  seen  that  the  statute  (1866-6,  p.  828)  in  the 
first  section,  distinctly  designates  the  person  who  ^^  shall  be 
Bubject  to  the  provisions  and  liabilities  imposed  by  the  Act." 
Such  persons  must  be  copartners — '*  copartners  for  the  pur- 
pose (rf  prosecuting  or  working  said  mining  claim/'  in  the 
language  of  the  statute.  It  is  not  enough  that  they  are 
"owners  and  shareholders/*  as  these  deeds  recite  that 
Adams  and  Devlin  were,,  or  that  they  are  associated  to- 
gether for  the  purpose  of  working  or  prospecting  a  mining 
daim  on  the  public  lands.  Bo  long  as  these  and  no  other 
relations  exist  between  the  parties  their  interest  in  the  min- 
ing claim  is  not  subject  to  be  divested  by  sueh  proceedings 
as  those  here  relied  upon.  Notice  mtist  first  be  given  to 
inch  occupant,  locator,  or  person  associated,  that  he  will  be 
thenceforward  deemed  and  held  to  be  a  copartner  "for  the 
puipose  of  prospecting  or  working  said  mining  daim." 
Such  a  notice  given  to  those  who  are  owners^  or  share- 
holders, or  locators,  or  occupants,  etc,  by  one  who  fa  jointly 
concerned  with  them  in  the  enterprise,  would  have  the 
effect,  under  the  provisions  of  the  statute,  to  change  the 
relations  of  the  parties  inter  sese,  and  create  a  mining  c(v- 
partnership  between  them;  and  only  after  that  had  been 
effected,  a  notice  or  notices  looking,  to  the  levying  of  ah 
assessment,  etc,  under  section  two  of  the  Act,  etc,  may  be 
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served,  and  other  proceedingB  taken^  acodrdiag  to  the  far- 
ther provisions  of  the  statute.  There  is  no  atithoritj  what- 
ever to  proceed  as  here  attempted  under  ike  statute,  unless 
the  niining  copartnership  be  first  created  between  the  par^ 
ties ;  and  there  being  no  evidence  tending  to  show  that  f  act> 
the  Court  below  should  have  OKcluded  the  conyeyanee  offered 
by  the  plaintiff. 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded. 

Crockett,  J.,  being  disqualified,  took  no  part  in  thia  de- 
cision* 


in^  2,795.1 

KIOHOLAS  MARQUEZ  v.  JOHN  B.  FRISBIE 


PlooF  OF  BiOHTs  ov  CLAXiCAmM  uxUB  TBM  BuscoL  Acc— It  ifM  (te  speelal 
dcty  of  the  Register  and  Beeeiver  of  tlie  United  States  LsaS  Office 
at  San  Frandeco  to  take  proof  of  the  necessary  facts  entitling  appli- 
cants, under  the  Act  of  Congress  of  ICareh  Sd,  1862,  relatire  Vo  the 
Snscol  Bancho,  to  the  benefit  of  that  Act ;  and  where  there  Is  no  charge 
of  frandnlent  proofs,  the  award  of  the  Register  tad  Becetrer  wUl  be  re- 
garded as  conclusive. 

FXB-BMPTIOK  OF  LANDS    INCLUDBD  TK   TKB   SVSOOL  BAMCHO. — Bj  thS  Act  Of 

Hareh  Sd,  1868,  relattve  to  the  Soseol  Bancho,  all  the  lands  Inclad^ 
In  the  grant  to  Vallejo  are  withdrawn  from  the  operation  ef  the  general 
preemption  laws  of  the  United  States,  and  an  attempt  to  preempt  each 
lands  under  the  general  laws  Is  futile^  and  eonfers  no  tltl%  either  legal 
ST  equitable.  ' 

Appsal  from  the  District  Court  of  the  Fifteenth  Judicial 
IMstrict^  City  and  County  of  San  Frauiciseo. 

The  facts  in  this  case  are  substantially  the  same  as  in 
Button  V.  Frisbie,  reported  in  87  CaL  475,  except  that  in  this 
case  the  plaintiff  claimed  to  have  been  in  possession  of  the 
premises  in  suit  ever  since  1863,  and  all^d  that  the  pat- 
entee, Frisbie,  never  was  in  occupation  of  it.  Defendants 
demurred  to  the  complaint  on  the  ground  that  it  did  not 
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State  facts  suiSdent  to  oonstitnte  a  cause  of  action^  and  that 
the  Court  had  no  jtrrisdietiofn  of  the  subject  of  the  action. 
The  demurrer  was  sustained,  upon  the  authority  of  Huttonv. 
Frishie,  supra,  and  plaintiff  appealed. 

M.  A.  Wheaton,  for  Appellant. 

The  plaintiff  settled  upon  the  land  before  it  was  improved 
or  used,  and  has  resided  ever  since  upon  it.  Upon  this  point 
we  insist  that  by  the  terms  of  the  Suacol  Act  (12  U.  S.  Stata. 
at  Large,  808,  Sec  2),  the  patentee  was  not  entitled  to  enter 
is  the  Land  Office,  under  that  Act,  lands  which  he  had  never 
reduced  to  possession,  but  which  had  been  held  in  adverse 
possession  against  him  before  and  at  the  time  of  the  rejec- 
tion of  the  grant  claim,  and  ever  since.  (Sec.  2  of  Suscol 
Act,  12  U.  S.  Stats,  at  Large,  808.)  As  to  the  other  ijoints 
in  the  case,  we  submit  them  upon  the  argument  and  authori- 
ties filed  in  HiUtonY.  Friabie. 

William  H.  Patterson,  for  Beq>ondent,  relied  upon  the 
pomts  and  authorities  filed  for  the  respondent  in  UiMon  ▼• 

By  the  Court,  Cbooxett,  J,: 

It  is  conceded  by  the  plaintiff's  counsel  that  this  case 
conies  strictly  within  the  decision  in  Button  v.  Friable,  87 
Cal.  475,  unless  it  can  be  distinguished  from  it  on  the  ground 
that  the  plaintiff  was  in  the  actual  possession  of  the  premises 
in  controversy  for  many  years  prior  to  the  passage  of  what 
is  known  as  the  Suscol  Act  (12  U.  S.  Stats,  at  Large,  808), 
and  that  Frisbie,  the  patentee  under  that  Act,  had  not  at 
tny  time  reduced  this  land  into  his  actual  possession ;  and  it 
18  insisted  that,  under  the  second  section  of  the  Act,  Frisbie 
vaa  not  entitled  to  enter  lands  d  which  he  had  never  been 
you  jajL^4i^ 
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[No.  2,523.) 

JOHN   WILSON  V.   DANIEL  SHACKELFORD   and 
OSCAR  WILSON. 

Unlawfui.  Dktainsb  —  PosssssiON  OF  Pbbmisbs  without  Actual  Pikbs> 
BKca. — ^Wbere  a  person  entered  upon  a  yacant  quarter  section  of  public 
land,  erected  a  small  dwelling-house  upon  it,  slept  there  several  nights, 
and  then,  locking  the  house  and  taking  the  key  with  him,  returned  to 
an  adjoining  county,  where  he  liad  previously  resided,  with  intention 
immediately  to  return  with  his  family  to  the  new  house  as  his  home, 
but  found  his  wife  too  ill  to  be  removed,  and  she  continued  so  for 
several  months :  held,  that  in  contemplation  of  law  he  remained  in  pos- 
session, and  that  such  possession  was  sufficient  to  maintain  an  action 
of  unlawful  detainer,  against  a  person  entering  in  hla  absence  and 
refusing  to  surrender,  under  section  three  of  the  forcible  entry  and 
unlawful  detainer  Act  of  1866.     (Stats.  1865-6,  p.  768.) 

Sbblby  V,  Houston,  88  Cal.  410. — On  the  point  that  a  person  may  be  an 
occupant  and  have  peaceable  and  undisturbed  possession  of  premises 
within  five  days  preceding  an  unlawful  entry,  within  the  meaning  of 
section  three  of  the  forcible  entry  and  unlawful  detainer  Act  of  1866 
(Btats.  1865-6,  p.  768),  without  the  actual  presence  of  himself  or  any 
person  in  his  behalf,  affirmed. 

Appeal  from  the  County  Court  of  Santa  Clara  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 

Fisher  &  Newman,  for  Appellant 

The  plaintiff  was  only  required  to  have  the  immediate  right 
of  possession  of  the  premises  as  against  the  defendants  to  en- 
title him  to  recover.  His  actual  personal  presence  was  not  in- 
dispensable. (Minium  v.  Burr,  16  Cal.  107;  Shelby  v. 
Houston,  88  CaL  410.) 

Hatch  (6  TuUy,  for  Respondents. 

The  very  object  of  the  L^slature,  as  we  think,  in  using 
the  words  "occupant**  and  "actual  occupant,**  in  the  third 
section  of  the  forcible  entry  and  unlawful  detainer  Act,  was 
by  limiting  the  right  of  action  to  the  person  who  was  in  the 
actual  possession  at  the  time,  to  distinguish  between  the 
special  remedy  which  the  statute  affords  and  the  ordinary 
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remedy  affo(rded  by  the  poasessory  action  of  ejectment. 
Under  the  construction  given  in  Shelby  v.  Hauaion^  we  can 
not  see  why  this  action  in  the  County  Court  can  not  be  sub* 
stitnted  for  the  action  of  ejectment  in  very  many  cases 
vhare  that  action  has  hitherto  been  considei^  the  proper 
and  only  remedy.  Certainly  it  can  be  so  substituted  in  all 
cases  where  the  plainti£F  relies  for  recovery  upon  mere  prior 
possession.  We  submit  that  the  statute  bears  a  different 
oonstmction  from  that  put  upon  it  by  Shelby  v.  Houston. 

By  the  Court,  CBOoszTTy  J. : 

This  is  an  action  for  unlawful  detainer  under  the.  third 
section  of  the  Act  of  1866  (State.  1865-6,  p.  768.)  On  the 
trial  the  Court  granted  a  nonsuit,  and  the  plaintiff  having 
moved  for  a  new  trial,  which  was  denied,  has  brought  thif^ 
appeal  The  proof  was  that  in  October^  1869,  the  plaintiff 
erected  on  a  quarter  section  of  public  land  in  Santa  Clara 
County  a  small  dwelling-house,  in  which  he  slept  for  several 
ni^ts,  and  then  returned  to  San  Mateo  County,  where  he 
bad  previously  resided,  with  the  intention  immediately  to 
return  with  his  family  to  the  new  house  as  his  home ;  but  ou 
his  arrival  at  his  home  in  San  Mateo  found  his  wife  too  ill 
to  be  removed,  and  she  so  continued  for  several  months ;  that 
on  leaving  tbe  new  house  for  San  Mateo  he  locked  the  door  and 
iock  the  key  with  him;  that  in  the  ensuing  month  of  Jan- 
uary, during  the  plaintiff's  absence^  the  defendants  entered 
Ae  new  house  and  have  ever  since  occupied  it;  that  they 
obtained  access  to  it  by  removing  some  of  the  boards  from 
the  side,  and  have  refused  to  surrender  the  possession  for 
more  than  five  days,  after  a  proper  demand  made.  On  the 
facts  the  Court  below  granted  a  nonsuit,  on  the  ground  tliat 
the  plaintiff  had  failed  to  show  that  he  was  the  actual  occu- 
pant of  the  premises  within  five  days  before  the  entry  of 
the  defendanta.  That  the  plaintiff^  in  contemplation  of  law. 
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was  in  poBsession  of  the  house  when  the  defendants  entered 
is  too  plain  to  admit  of  debate.  He  had  recently  erected 
and  occupied  it^  and  was  only  temporarily  absent^  having  the 
door  locked  and  the  key  in  his  possession.  But  tho  defend- 
ants insist  that  this  is  not  sufficient  to  maintain  fhe  a«*tion 
under  the  third  section  of  the  statute,  whichi  it  is  dauurd, 
requires  an  actual  occupation  of  the  premises  by  tlie  plaintiff 
or  some  one  in  his  behalf  within  five  days  before  the  entry. 
This  precise  question  was  before  the  Court  in  Shelby  v. 
Haustony  38  Cal.  410,  and  was  decided  adversely  to  the  con- 
struction now  contended  for.  It  is  unnecessary  to  reiieat 
the  reasons  for  the  construction  adopted  in  that  case,  and 
which  are  fully  staised  in  the  opinion  of  the  Court. 
Judgment  reversed  and  cause  remanded  for  a  new  trial. 


[No.  2*204.1 

THE  PEOPLE  OF  THE  STATE  OF  OALIFORinA  v. 
HORACE  HAWES. 

Stipulation  nr  Oodbt  Bau>w,  wbvn  vo  past  op  Appbal  Biscoko. — 
Where  a  traxuscrlpt  on  appeal  contained  neither  bill  of  exceptions  nor 
•tatement,  and  the  only  polnta  ralaed  depended  npon  a  atlpnlatlon  em- 
bodied in  It,  to  the  effect  that  for  the  parpoae  of  a  trial  In  the  Oonrt 
below  and  an  appeal  certain  isolated  facts  (not,  however,  constltnting 
the  case  to  be  determined)  were  a^eed  on.  HeM,  that  snch  stipulation 
was  not  an  exception,  nor  a  statement  on  appeal,  nor  a  part  of  the 
Judgment  roll,  and  that  therefore  neither  it  nor  the  points  depending 
upon  It  coold  he  eonBidered  1^  the  appellate  Court 

ApptcaTi  from  the  District  Oonrt  of  the  Twelfth  Judicial 
District,  San  Mateo  County. 

This  was  an  action  against  the  defendant,  Hawes,  and  cer- 
tain real  estate,  known  as  the  ^Tledwood  Farm,"  to  recover 
taxes,  amounting  to  seren  hundred  and  sixty-eight  dollars 
and  eighty-seven  cents,  levied  for  the  fiscal  year  1868-9. 
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The  transcript  on  appeal,  besides  the  pleadings,  findings, 
and  judgment,  contained,  under  the  head  ^^  Statement,"  a 
Btipulation,  dated  June  14th,  1869,  whereby  it  was  agreed 
to  submit  the  cause  to  the  District  Court  upon  the  evidence 
and  statement  of  fajcts  therein  given,  and  that  upon  them 
and  the  pleadings  the  Court  should  determine  all  questions 
of  law  and  fact,  and  proceed  to  render  final  judgment,  sub- 
ject to  appeal ;  and  that,  in  case  of  appeal  by  either  party, 
the  same  might  be.tak^en  directly,  without  any  previous  ap- 
plication for  new  trial;  and  that  this  statement  should  stand 
for  the  statanent  on  appeal.  The  evidence  and  facts  set 
forth  in  the  stipulation  related  to  the  time  and  manner  of 
making  up  the  assessment  roll  and  levy  of  road  tax  in  San 
Ifateo  County  in  1868.  There  was  nothing  in  the  record 
purporting  to  be  an  objection  or  exception,  nor  anything 
purporting  to  be  a  statement,  except  the  foregoing  stipula- 
tion. There  was  a  judgment  on  September  3bth,  1869,  for 
plaintiff,  as  demanded  in  the  complaint,  and  defendant  ap- 
pealed. 

Horace  Hawei,  for  Appellant. 

Oeorge  W.  Pox,  District  Attorney  of  San  Mateo  Ocnmiyy 
&r  Respondeat  i 

By  tht  Court,  Waixaos,  J.: 

The  appeal  it  from  the  judgment,  and  rests  upon  the 
judgment  roll,  being  in  this  case  the  pleadings,  findings,  and 
judgment — no  bill  of  exceptions  or  statement  appearing  in 
the  record.  A  stipulation  is  found  embodied  in  the  trans- 
cript^ from  which  it  would  appear  that  for  the  purpose  of  a 
trial  in  the  Court  below  and  an  appeal  to  this  Court,  if  one 
ihould  be  thereafter  taken,  .certain  isolated  facts  were  agreed 
upoa  (not^  however^  making  up  the  case  to  be  determined), 
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and  also  agreeing  that  certain  evidence  might  be  offered  on 
the  trialy  subject  to  objection,  etc  This  stipulation  is  not, 
by  statute,  part  of  the  judgment  roll.  It  is  not  an  exception 
under  section  one  hundred  and  eighty-eight,  nor  a  statement 
on  appeal  under  section  three  hundred  and  thirtv-eight,  and 
we  can  not  therefore  consider  it  or  the  points  of  the  appel- 
lant, depending,  as  they  do,  wholly  upon  it 

The  judgment  is  therefore  afltened,  as  of  the  10th  day  of 
January,  1871. 

Mr.  Justice  Obookett  did  not  participate  in  the  forego- 
ing decision. 


[No.  2,728.) 


FREDERICK  P.  LOW,  Govebwob,  HENRY  W. 
CLEAVELAND,  J.  D.  WHITNEY,  WILLIAM  ASH- 
BURNER,  J.  W.  RAYMOND,  E.  S.  HOLDEN, 
ALEXANDER  DKERING,  GEORGE  W.  COULTER, 
AND  GALEN  W.  CLARK,  oonstitutiho  and  knowit 

IN  LAW  AS  "  ThS  CoMMISSIONEBS  TO  MANAQB  THE  YoS£- 

MITE  Valley  and  the  Mabiposa  Bia  Tbes  Gbovs^"  v. 
J.  M.  HUTCHINGS. 

TosEMiTB  Valley  —  The  State  ab  Tbustsbs  —  Power  of  LBOiSLATcrxs. 
—  CoDgreBs  haying,  in  1864,  granted  to  the  BUte  of  California  the  To«e- 
mlte  Valley  In  truit  for  certain  pnrposeB,  and  with  a  provlao  that  It 
■honld  remain  Inalienable  forever,  the  State  Legislature  has  no  power  to 
make  an  unconditional  and  abeolate  grant  of  It  to  a  third  peraoa  In 
violation  of  each  (mat 

Pn-EMFTioN  Right  Dbvbasiblb  bt  Goybbnmeiit  before  Momnr  Paio.^- 
Though  a  ouallfled  preCmptloner  enter  upon  public  land,  with  Intention 
to  preempt  the  same,  and  perform  all  the  acts  necessary  to  perfect  hla 
preemptkNi  right,  except  the  payment  of  the  purchase  price,  the  Oof- 
ernment  may,  neyertheless,  at  any  time  before  the  price 'is  actually  paid 
or  tendered,  derote  the  land  to  another  purpooe,  and  thereby  wholly  de- 
feat the  right  of  preemption. 

BmrcHZNGs  and  Lamon  Special  Act  Inoperatifs  without  Batxfica- 
noH  wi  COMORBBB.— The  Aet  of  February  20th,  1868,  granting  certain 
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lands,  held  in  trust  by  tbe  State  in  Yosemite  Valley,  to  Hutchings  and 
Lamon,  being  in  terms  not  to  take  effect  until  after  its  ratification  by 
Oongreis,  cannot,  in  the  absence  of  toch  ratification,  haTe  any  force,  or 
lerre  as  a  muniment  of  title,  or  protect  tbe  contemplated  grantees  against 
an  ejectment  brought  by  the  Commissioners  appointed  to  manage  the 
property. 

Appeal  from  the  District  Court  of  the  Thirteenth  Judi- 
dal  District)  Mariposa  County. 

The  District  Jndge,  after  reciting  the  facts,  concluded  his 
findings  in  the  following  language:  "  That  is  would  operate 
as  great  and  irreparable  injury  to  defendant  to  be  ejected 
from  the  lands  in  controversy,  before  the  final  action  of  Con- 
gress upon  the  Act  of  Legislature  last  mentioned;  and  as 
conclusion  of  law  the  Court  finds  that  the  defendant  is  enti- 
tled to  judgment  The  case  of  Hulton  v.  Frisbie,  in  87  CaL 
495,  and  others  eited  by  the  plaintiffs'  attorney,  I  do  not 
consider  in  point — and  I  further  decide  that  when  a  pre- 
emptioner  enters  upon  the  unsurveyed  public  lands,  under 
the  sanction  of  a  public  law,  and  makes  improvements  and 
becomes  a  bona  fide  settler,  he  acquires  such  rights  as  the 
Government  cannot  divest  or  take  from  him." 

There  having  been  a  judgment  for  defendant  in  aocord- 
ince  with  the  findings,  the  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Alex.  Deering^  for  Appellants. 

So  far  as  the  Act  of  the  Legislature  figures  in  this  case,  it 
may  be  disposed  of  by  referring  to  its  second  section,  which 
provides  that  it  shall  take  effect  "when  ratified  by  Con- 
gress/' and  as  Congress  has  not  ratified  it,  it  has  no  opera- 
tion. But  if  it  were  in  force,  the  Legislature  had  no  more 
H^t  to  alienate  any  of  the  Yosemite  Valley  than  any 
private  individual;  and  its  action  was  an  unwarranted  in- 
terference with  matters  that  it  had  no  right  to  attempt  to 
«mtroL 
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The  only  question  involved  in  this  case  is,  whether  the 
defendant  has  acquired  such  rights,  by  merely  settling  on 
the  land,  as  £he  Qovemment  could  not  divest?  Were  this 
question  an  open  one  counsel  might  claim  the  privilege  of  a 
more  lengthy  discussion;  but  as  this  Court  has  in  four  cases 
decided  it,  and  it  has  been  explicitly  passed  upon  and  decided 
by  the  Supreme  Court  of  the  United  States,  those  decisions 
will  be  cited,  with  full  confidence  that  although  overruled 
by  the  learned  Judge  in  the  Court  below,  they  will  be  re- 
ceived as  authority  in  this  Court.  (Hutton  v.  Frisbie,  37 
Cal.  476 ;  Hastings  v.  McGoogin,  27  Cal.  84 ;  Page  v.  Hobbs, 
27  Cal.  487 ;  Page  v.  Fowler,  28  Cal.  609 ;  People  v.  Shearer, 
30  Cal.  550;  Frisbie  v.  Whitney,  9  Wallace,  191.) 

L.  F.  Jones  and  J.  B.  Campbell,  for  Bespondent 

We  submit  that  there  is  more  than  one  question  in  this 
case,  and  that  one  of  them  is,  not  whether  the  Government 
could  have  divested  such  rights  as  the  defendant  had  ac- 
quired, but,  rather,  have  such  rights  as  defendant  had  ac- 
quired been  divested  ?  The  case  here  is  quite  different  from 
tiiat  passed  upon  in  Hutton  v,  Frisbie  and  Frisbie  v.  Whit- 
ney. Defendant  settled  under  the  general  laws,  and  sub- 
sequently Congress  passed  the  Act  of  June  30th,  1864, 
granting  the  Yosemite  Valley,  and  including  defendant's 
land,  to  the  State.  The^  are  no  words  in  the  Act  indicating 
any  intent  to  affect  any  rights  or  privileges  which  had  then 
already  accrued  to  a  preemption  settler;  and  there  was 
nothing  in  "the  condition  of  things  which  called  for  such 
legislation,"  from  which  such  an  intent  could  be  inferred. 
Applying  the  reasoning  in  Hutton  v.  Frisbie,  to  the  effect  of 
the  Act  of  June  30th,  1864,  the  conclusion  must  be  precisely 
the  reverse  of  that  reached  in  respect  to  the  Act  of  March 
3d,  1863,  affecting  the  Suscol  Kanch,  which  was  involved  in 
that  case.  The  defendant  has  in  his  favor  all  "  the  equities 
which  lie  at  the  foundation  of  the  preemption  policy"  and 
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all  the  equities  which  this  Court  conceded  to  the  defendant 
in  Hutton  v.  Frisbie,  In  that  case  the  plaintiff  sought,  through 
the  general  preemption  laws,  but  against  their  spirit,  to  de- 
prive the  defendant  of  lands  bought  in  reliance  upon  the 
Vallejo  title.  In  this  the  plaintiffs  seek  through  a  special 
Act  of  Congress  to  deprive  the  defendants  of  land  settled  up 
and  improvements  bought  in  reliance  upon  the  general  pre- 
emption laws. 

The  conditions  annexed  to  the  grant  by  Congress  are  con- 
ditions subsequent,  repugnant  to  the  nature  of  the  estate  to 
which  they  are  annexed,  and  are  therefore  void.  (1  Gieenl. 
Cruise,  Title  18,  Sees.  2,  20,  22 ;  1  Washb.  R  P.,  Chap.  14, 
Sec.  6;  4  Kent,  150.)  l?he  State,  therefore,  took  the  fee, 
discharged  of  the  conditions,  and  Congress  would  have  no 
effective  ratifying  power ;  so  that  the  defendant  derived  title 
under  the  special  Aet  of  February  20th,  1868,  and  is  lawfully 
in  possession. 

But,  independently  of  the  foregoing  considerations,  the 
Acts  and  proceedings  of  the  Legislature  equitably  operate 
as  an  estoppel  against  the  maintaining  of  this  action  by  the 
State  or  by  her  agents,  the  plaintiffs,  in  her  behalf.  If  the 
judgment  of  the  court  below  is  right,  it  will  be  affirmed, 
the  reasons  given  should  not  be  oorrect  or  f ulL 


By  the  Court,  Cbookett,  J.: 

In  die  year  1864  the  Congress  of  the  United  States,  by 
special  Act,  granted  to  the  State  of  California  the  Yosemite 
Valley  and  the  grove  of  big  trees  in  Mariposa  County  in 
trust  for  certain  purposes,  and  with  a  proviso  that  they  shall 
i«main  inalienable  forever.  The  Act  also  requires  the  State 
to  appoint  a  Board  of  Conunissioners  to  manage  the  prop- 
erty in  the  execution  of  the  trust,  with  power  to  make 
leases  of  portions  of  the  land  for  a  term  or  terms  not  ex- 
Mding  ten  years.     In   the  year   1866  the    Legiglature 


J 
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accepted  the  grant,  and  appointed  the  plaintiffs  a  Board  of 
Commissioners  to  manage  the  property/  under  the  provisions 
of  the  Act  of  CongreBs,  and  wiHi  power  to  sue  and  be  sued 
in  respect  to  said  lands  in  their  official  capacity.  This  action 
is  ejectment  in  the  ordinary  form,  brought  by  the  Oommis- 
sioners  to  recover  <HLe  hundred  and  sixty  acres  of  land  situ- 
ated in  the  Yosemite  VaUey,  and  in  the  occupation  of  the 
defendant.  It  appears  from  the  findings  of  fact  that  in  1864, 
about  forty  days  prior  to  the  passage  of  said  Act  of  Congress, 
the  defendant  who  was  a  duly  qualified  preemptioner, 
entered  upon  the  premises  in  controversy  with  the  bona  fide 
intention  to  preempt  the  same  under  the  preemption  laws  of 
the  United  States;  that  he  purchased  a  dwelling-house  and 
other  improvements  then  on  the  premises,  and  has  ever  since 
resided  upon  and  occupied  said  premises  with  his  family ; 
that  he  was,  and  at  all  times  since  his  entry  has  been  ready 
and  willing  to  prove  up  his  preemption  claim  and  to  pay  the 
purchase  price  therefor,  but  was  hindered  from  doing  so  be- 
cause the  land  had  not  been  surveyed  and  sectionized,  and 
was,  therefore,  not  open  to  entry;  that,  with  the  intention  to 
preempt  the  land  as  soon  as  an  opportunity  to  do  so  was  af- 
forded, he  had  continued  to  make  permanent  and  valuable 
improvements  thereon. 

If  these  were  all  the  facts,  there  could  be  no  possible  doubt 
of  the  plaintiff's  right  to  recover,  under  the  principles  an- 
nounced in  Whiifiey  v.  Frishie,  9  Wallace,  U.  S.  R 191 ;  Hrd- 
ion  V.  Frishie,  87  Cal.  475 ;  reaffirmed  in  Marquez  v.  Frisbie, 
decided  at  the  present  tenn.  These  oases  decide,  after  elab- 
orate argument,  and  it  may  now  be  considered  as  finally 
settled,  that  if  a  qualified  preemptioner  enter  upon  a  portion 
of  the  public  domain,  with  the  intention  to  preempt  the 
same,  and  performs  all  tiie  acts  necessary  to  perfect  his  pre- 
emption right,  except  the  payment  of  the  purchase  price, 
the  Government  may,  neverthelees,  at  any  time  before  the 
price  is  actually  paid  or  tendered,  devote  the  land  to  another 
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purpose,  and  thereby  whoUj  defeat  the  right  of  preemption. 
It  k  mmecessary  to  repeat  here  the  process  of  reasoning  by 
which  the  courts  have  arrived  at  this  result.  It  will  be 
fonnd  to  be  elaborately  stated  in  the  cases  referred  to;  and, 
whether  deemed  to  be  satisfactory  or  otherwise,  must  be 
accepted  aa  settling  the  law  on  that  point. 

But  it  is  claimed  that  the  defendant's  case  does  not  come 
within  the  principle  of  these  decisions,  because  in  February, 
1868,  the  Legislature  of  this  Btate  passed  an  Act  which  on 
that  day  became  a  law,  whereby  the  State  granted  to  the 
defendant  the  premises  in  controversy.  If  the  grant  had 
been  wholly  unconditional  and  absolute  in  terms,  and  had 
taken  effect  in  presenii,  it  would  have  been  clearly  void  for 
want  of  power  in  the  Legislature  to  make  it.  It  would  have 
been  in  open  and  flagrant  violation  of  the  trust  on  which 
these  lands  were  conveyed  to  the  State,  and,  therefore,  void. 
But  the  Legislature  was  evidently  aware  that  it  had  no 
power  to  make  the  grant  without  the  sanction  of  the  United 
States,  nor  did  it  att^npt  to  make  it,  except  with  the 
approval  of  Congress;  for  the  second  section  of  the  Act 
provides  that  "this  Act  shall  take  effect  and  be  in  force 
from  and  after  its  ratification  by  the  Congress  of  the  United 
States.*'  Congress,  however,  has  not  as  yet  ratified  it,  and, 
consequently,  the  act  has  not  yet  taken  effect,  and  is  not  as 
yet  in  force.  As  a  muniment  of  title,  it  is  and  will  continue 
to  be  wholly  inoperative  until  ratified  by  tlongress.  Nor 
can  the  memorial  of  the  Legislature,  requesting  Congress  to 
ratify  the  grant  to  the  defendant,  improve  his  status  in  the 
Courts.  Whatever  consideration  these  proceedings  may  be 
entitled  to  at  the  hands  of  the  Commissioners,  as  an  argu- 
ment why  they  should  forbear,  for  the  present,  to  press  their 
demand  for  the  possession,  it  is  clear  that  they  establish  no 
eqnities  in  the  defendant  of  which  the  Courts  can  take  cog- 
nizance. The  Legislature  has  not,  either  expressly  or  by 
implication,  abridged  or  modified  the  powers  of  the  Com- 
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missioners;  jmd  so  long  as  these  remain  unimpaired,  and 
the  trust  remains  in  force  under  which  the  State  holds  these 
lands,  the  right  of  the  plaintifFs  to  their  possession  cannot 
be  successfully  resisted.  •  From  the  facts  found  hj  the  Court 
the  defendant's  case  appears  to  be  one  of  peculiar  hardship, 
entitling  him  to  relief  in  some  form;  but,  however  great  the 
hardship  upon  the  defendant,  his  only  remedy  is  an  appeal 
to  Congress  for  relief  in  some  appropriate  form.  The  Courts 
can  afford  him  none  as  the  case  now  stands. 

Judgment  reversed,  with  an  order  to  the  Court  below  to 
enter  judgment  for  the  plaintiffs  on  the  findinga. 


[No.  2,889.1 


THE  PEOPLE  OF  THE  STATE  OF  OAUFOENIA  v. 
JAMES  C.  EDWAEDS. 

Cballinoi  ov  Jubob  vqb  IifPLiBD  BiAB.— >Tho  Qnqnallfled  expression  of 
an  opinion  as  to  the  ^Ut  or  innocence  of  a  prisoner  on  trial  Is  ground  of 
challenge  of  a  jnror  for  implied  Idas. 

AvBWBE  TO  Challbnob.— It  Is  no  answer  to  sncli  diallenge  to  say  that 
in  the  mind  or  thought  of  the  party  challenged  the  opinion  was 
qnallfled,  though  in  its  form  of  expression  it  was  anquallfled.  The 
admitted  fact  being  tliat  he  had  nnqnallfledly  espcested  his  optalon  npon 
the  qnestion  of  the  guilt  or  innocence  of  the  prisoner,  he  was  thereby, 
in  judgment  of  law,  incompetent  to  serye  as  a  jnr6r. 

BmxBNCB  OF  Cbabjlctbb  of  Pbibonbb. —  In  a  criminal  case  proof  oC  bad 
character  of  the  deceased  Is  admissible  only  when  it  tends  In  sooie  way 
In  connection  with  the  immediate  circumstances  under  which  the 
killing  was  done,  to  show  that  the  prisoner  had  sufficient  grounds,  as 
B  reasonable  man,  to  fear  that  he  was  himself  about  to  recelTe  at  the 
hands  of  the  doeeased  boom  great  bodily  harm»  asd  that  ho  acted  under 
the  inflasBoe  of  fsar  ta  kUling  the  daceaasd. 

Appbai.  from  the  District  Court  of  the  Thirteentb  Judicial 
District^  County  of  Tulare. 


The  facta  are  stated  in  the  opinion. 
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Oroffroth  dk  Spaulding,  tor  theAppeUant,  argiied  that  it 
was  error  to  overrule  the  challenge  of  Carrol  for  implied  bias, 
and  cited  People  v.  Oehr,  8  Gal.  359;  People  ▼•  Williams,  6 
CaL  207;  People  v.  Cottle,  ib.  227;  People  v.  Reynolds,  16 
Cal  129;  People  v.  King,  27  CaL  607;  People  v.  Bodime,  1 
Denio^  281 ;  People  y.  Wood,  29  CaL  686 ;  People  v.  Weil,  40 
CaL  268.  They  also  argued  that  the  Court  erred  in  refusing 
to  permit  the  defendant  to  introduce  proof  of  the  violent 
and  turbulent  character  of  the  deceased^  citing  People  v. 
Murray,  10  CaL  809 ;  Stale  v.  Monroe^  6  Georgia,  137 ;  State 
V.  Reynolds,  1  Eelley,  236 ;  State  v.  Queensberry,  3  Stew.  & 
P.  808,  815;  Stale  v.  Pritchett,  22  Alabama,  39;  State  v. 
Franklin,  29  Alabama,  14;  State  v,  Dupree,  83  Alabama, 
380;  State  v.  Tachett,  1  Hawks,  N.  C.  210;  State  v.  BeZZerj, 
2  Halstead,  220,  280-237;  fiiotc  v.  Smith,  12  Richard,  S.  C. 
430;  State  v.  Hicks,  6  Jones,  588;  Oom.  v.  Payne,  1  Mete. 
Ky.  870;  State  v.  iZeppy,  2  Head,  Tenn.  217;  State  v.  De 
Forest,  21  Ind.  23 ;  Com.  v,  Wikon,  1  Gray,  Mass.  337 ; 
People  Y.  Campbell,  16  HI.  17;  1  Wharton  Cr.  Law,  641, 
642;  2  Wharton  Or.  Law,  1026, 1027. 

Attorney  Oenerai  Jo  Hamilton,  for  the  BespondenL 

[No  brief  on  file.] 

By  the  Court,  Waixacb,  J. : 

The  prisoner  mm  convicted  of  the  crime  of  murder  in  the 
Kcond  d^ree,  in  killing  one  Bagan. 

In  impaneling  the  trial  jury,  B.  Carrol,  testifying  as  to  his 
wnipetenoy  to  serve  as  a  jnror,  in  answer  to  cpiestions  pro- 
pounded by  prisoner's  counsel,  stated  that  he  had  formed  an 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner,  but  did 
iiot  know  whether  that  opinion  was  qualified  or  unqualified ; 
that  his  opinion  was  formed  from  rumor  and  from  what  he 
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had  heard  of  the  case  from  those  who  pretended  to  know 
the  facts;  that  he  belie7ed  the  statements  of  these  persons, 
though  he  did  not  know  whether  they  were  witnesses  or 
not ;  that  he  still  entertained  the  same  opinion^  and  that  con- 
siderable evidence  would  be  required  to  remove  that  opin- 
ion,  and  that  unless  such  evidence  was  produced  to  change 
his  opinion  it  was  fixed  and  certain;  that  he  had  talked  with 
diiFerent  persons,  and  had  expressed  his  opinion  without  any 
qualification. 

In  answer  to  inquiries  made  by  the  Court,  he  stated  that 
he  had  no  prejudice  against  the  defendant;  that  he  could 
decide  the  case  impartially ;  that  the  opinion  he  had  formed 
would  not  influence  his  judgment;  that  he  would  be  gov- 
erned by  the  evidence,  etc. 

Upon  these  facts  a  challenge  for  implied  bias,  interposed 
by  the  prisoner,  was  overruled  by  the  Court  below,  and  Car- 
rol was  challenged  peremptorily  by  the  prisoner,  whose  per- 
emptory challenges  were  exhausted  during  the  impaneling  of 
the  jury. 

In  overruliug  the  challenge  for  implied  bias  the  Court  be- 
low manifestly  erred. 

The  statute  (Section  347)  provides  that  a  challenge  for 
implied  bias  may  be  offered  for  any  one  of  certain  causes 
therein  enumerated,  among  them,  that  the  proposed  juror 
has  "formed  or  expressed  an  unqualified  opinion  or  belief 
that  the  prisoner  is  guilty  or  not  guilty  of  the  offense 
charged." 

Here  it  is  undisputed  that  Carrol  had  "  expressed  his 
opinion  without  any  qualification." 

The  statute  declares  that  the  unqualified  expression  of  an 
opinion  as  to  the  guilt  or  innocence  of  the  prisoner  is  ground 
of  challenge  for  implied  bias.  When  such  diallenge  is 
interposed  it  is  no  answer  to  say  that  in  the  mind  or  thought 
of  the  party  the  opinion  was  qualified,  though  in  its  form  of 
expression  it  was  unqualified.  In  People  v.  Cottle,  6  Cal.  228, 
one  of  the  jurors,  on  his  examination  as  to  his  competency, 
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Baid  that  he  had  not  formed  or  expressed  an  unqualified 
ophiion  as  to  the  guilt  or  innocence  of  the  defendant;  that 
he  had  formed  a  qualified  opinion^  founded  upon  report 
merely,  which  opinion  he  had  expressed,  but  that,  in  express- 
ing it,  he  had  not  expres89d  any  qualification.  In  that  case 
Mr.  Chief  Justice  Murray  said :  "  It  is  argued  by  the  Attor- 
ney General  that  there  is  a  difference  between  expressing 
an  unqualified  opinion  and  the  imqualified  expression  of  an 
opinion.  And  so  there  is,  if  we  resort  to  a  verbal  criticism 
or  mere  metaphysical  disquisition.  It  wa^  not  the  intention 
of  the  Legislature  to  leave  the  rights  of  parties  to  rest  upon 
so  narrow  and  dangerous  a  foundation.  Their  obvious  inten- 
tion was  to  exclude  from  the  jury  box  every  one  who  had 
either  formed  an  unqualified  opinion,  or,  having  formed  an 
o]nnion^  had  expressed  it  without  qualification." 

The  answers  made  by  Carrol  to  the  inquiries  propounded 
by  the  Court  had  no  bearing  whatever  upon  the  question  in 
hand.  It  was  of  no  sort  of  import  whether  he,  in  fact,  had 
any  prejudice  against  the  prisoner  or  not,  nor  whether  he 
supposed  that,  as  a  juror,  he  would  be  governed  by  the 
evidence  or  not  The  admitted  fact  being  that  he  had 
tinqualifiedly  expressed  his  opinion  upon  the  question  of  the 
guilt  or  innocence  of  the  prisoner,  he  was  thereby  become,  in 
judgment  of  law,  incompetent  to  serve  as  a  juror — ^just  as  if 
it  had  appeared  that  he  was  related  by  consanguinity  to  the 
prisoner  (also  a  ground  of  challenge  for  implied  bias) —  in 
which  case  it  would  be  idle  to  inquire  of  the  proposed  juror 
whether  or  not,  in  his  opinion,  he  could  give  his  accused 
kinsman  an  impartial  trial 

The  prisoner  offered  to  show  that  the  deceased  was  a  man 
of  violence,  of  turbulent  character,  and  bloodthirsty.  The 
evidence  was  excluded,  and,  we  think,  properly.  The  de- 
ceased was  unarmed  when  he  was  assaulted,  and  the  prisoner 
approached  him  from  behind,  and,  while  the  deceased  was 
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peaceably  converamg  with  an  acquaintance^  shot  him  in  the 
back,  the  ball  entering  his  body  ^^  a  little  to  the  left  of  the 
backbone,  nearly  at  the  lower  edge  of  the  shoulder  blade/' 
giving  him  a  mortal  wound;  and  when  he  had  fallen,  the 
prisoner  shot  him  again,  and  a  third  time,  each  wound  being, 
in  the  opinion  of  the  medical  witness,  mortal.  It  is  said  in 
People  y.  Murray,  10  CaL  310,  that  if  a  contest  has  occurred 
between  the  deceased  and  the  prisoner,  ^'  the  reputation  of 
the  deceased  may  sometimes  be  given  in  proof,'  to  show  that 
the  defendant  was  justified  in  believing  himself  in  danger 
when  the  circumstances  of  the  contest  are  equivocaL  But 
here  there  was,  confessedly,  no  contest,  nor  even  an  alterca- 
tion between  the  deceased  and  the  prisoner  at  the  time  of  the 
killing;  for,  as  we  have  seen,  the  shot  was  fired  from  behind; 
and  the  deceased  does  not  seem  to  have  been  even  aware  of 
the  proximity  of  the  prisoner  at  the  moment.  Under  such 
circumstances,  the  character  of  the  deceased,  as  being  peace- 
able or  otherwise,  is  of  no  import  Bad  as  it  may  have  been, 
the  prisoner  had  no  right  to  kill  him  on  that  account  The 
bad  character  of  the  deceased,  when  allowed  to  be  proven, 
should  tend,  in  some  degree,  in  connection  with  the  imme- 
diate circumstances  under  which  the  killing  was  done,  to 
show  that  the  prisoner  had  sufficient  grounds,  as  a  reasonable 
man,  to  fear  that  he  was  himself  about  to  receive,  at  the 
hands  of  the  deceased,  some  great  bodily  harm,  and  that  he 
acted  under  the  influence  of  that  fear  in  killing  him.  There 
must  be  some  fact  transpiring  at  the  time  of  the  killing  in- 
dicating the  then  immediate  purpose  of  the  deceased  toward 
the  prisoner  to  be  hostile,  or  at  least  equivocal,  in  its  char- 
acter, and  which  may  be  illustrated  by  the  known  reputa- 
tion of  the  deceased,  if  he  had  one,  in  the  community  as  a 
man  of  violence,  etc. 

Here  there  was  no  such  fact;  and  the  inquiry  into  the 
Character  of  the  deceased  was  correctly  disallowed. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  i;. 
AH  SAM. 

IlDICTlfnfT    Ittt     POflSBBSIlfO     UNTXMZBHBD     FoAGlD     BANK     BILL8  —  TWO 

DxsCBiPTiONS  ov  Samb  Offsnss. —  In '  a  criminal  case,  under  the 
■eventy-slxtli  sectioii  of  the  Act  concerning  crimes  and  punishments,  the 
taidictmeDt  In  one  connt  charged  the  defendant  with  having  In  his 
possession  "five  hundred  certain  false,  forged,  and  counterfeit  blank 
and  onflnished  bank  bills,  each  made  in  the  form  and  similitude  of  a  bill 
for  the  payment  of  money  made  to  be  Issued  by  ^  ^  *  the 
Chartered  Bank  of  India,  Austria,  and  China,  a  foreign  corporation 
then  lawfully  organised  and  incorporated  under  the  laws  of  the 
United  Khdgdom  of  Great  Britain  and  Ireland,"  doing  business  at 
Hongkong,  with  Intent  to  procure  the  bills  to  be  flnished  la  order  to 
otter  them  as  genuine  bills,  and  defraud  the  said  bank.  In  a  second 
coont,  which  was  preceded  by  a  statement  that  the  offense  charged 
therein  was  the  same  as  that  dssccibed  in  the  first  count.  It  charged 
that  the  bills  were  In  the  form  and  similitude  of  bills  for  the  pay- 
aent  of  property.  Held,  that  It  was  but  a  different  description  of  the 
,  isme  offense,  and  that  there  was  nothing  repugnant  In  saying  that  the 
onflnished  bills  have  the  form  and  similitode  of  those  which  have  been 
finished. 

MoiiOK  Devinbd,  and  How  Madb. —  A  motion  is  an  application  for  a 
rule  or  order  made  viva  voce  to  a  Court  or  Judge.  Making  out  and 
filing  t  written  application  for  such  rule  or  order  Is  not  sntHdent.  The 
Attention  of  the  Court  must  be  called  to  It,  and  the  court  moved  to  grant 
It 

MbnoN  wcoL  Nbw  Tbiain— iA  motion  for  a  new  trial  must  be  made  vifoa 
9006,  and,  if  desiredt  the  grounds  of  the  motion  and  the  rulings  of  tlie 
Gonrt  thereon  may  be  embodied  la  a  bill  of  exceptions,  and  can  be 
rcYiewed  tqr  the  Supreme  Court  la  no  other  way. 

^BASat   AS    TO    laCOB^OBATIOK    IH    INDICTMBIIT    FOB    PO88B8SIHO    COtTKTBB- 

niT  NoTBSd-^Ia  an  Indictment  for  poasessiag  counterfeit  notes  with 
Intent  to  utter  them,  if  the  legal  existence  of  the  corporation  be  not 
Bade  an  Issue,  It  Is  not  necessary  to  charge  that  the  banking  house, 
whose  bills  hare  been  Imitated  was  an  Incorporated  company.  It 
would  be  equally  an  offense  whether  the  company  be  actually  Ish 
corporated  or  liot,  so  It  Is  acting  as  a  eorporatioa,  and  Issues  bank 
UUs  which  are  current  anywhere. 

'Boot  or  INCOBPOBATION  BT  Bbputatiom.—*  Where  an  indictment  for 
Poteeislng  eounterfelt  bills  charged  that  the  bills  were  In  the  form 
ttf  the  bUla  of  an  laeorperated  banklag  eompany,  doing  business 
hi  Hongkong:  hOd,  that  it  was  competent  to  proye  by  reputation  the 
nlstence  and  Incorporation  of  the  company. 

9mffT  P08SB8810M  OF  CouiTTBBrBiT  NoTBS. —  To  Constitute  the  crime  of 
Mtessing  forged  notes  with  Intent  to  pass  them,  the  law  only  requires 
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the  guilty  poBsendon.  It  Is  not  neeenary  that  the  Intent  to  fill  up 
nnflnlehed  notes  should  be  proren  tqr  an  attempt  to  do  so.  Possession, 
with  knowledge  of  the  purpose  for  which  they  are  designed.  Is  snffielent 

Appeal  from  the  Municipal  Oriminal  Court  of  the  City 
and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinion.  The  indictment  was 
as  follows: 

Ah  Tuck  and  Ah  Sam  are  accused  by  the  Grand  Jury  of 
the  City  and  County  of  San  Francisco,  State  of  California, 
by  this  indictment,  found  this  25th  day  of  August,  A.  D. 
1870,  of  the  crime  of  forgery,  committed  as  follows:  The 
said  Ah  Tuck  and  Ah  Sam,  on  the  9th  day  of  July,  A«  D. 
1870,  at  the  city,  county,  and  State  aforesaid,  feloniously, 
falsely,  and  willfully  did  have  and  keep  in  their  possession 
five  hundred  certain  false,  forged,  and  counterfeit  blank  and 
unfinished  bank  bills,  each  made  in  the  form  and  similitude 
of  a  bill  for  the  payment  of  money,  made  to  be  issued  by 
an  incorporated  bank,  viz.,  The  Chartered  Bank  of  India, 
Australia,  and  China,  a  foreign  corporation  then  lawfully  or- 
ganized and  incorporated  under  the  laws  of  the  United 
Kingdom  of  Great  Britain  and  Ireland,  and  then  carrying 
on  business  as  such  banking  corporation  at  Hongkong,  in 
China,  which  said  five  hundred  unfinished  bank  bills  so  had 
and  kept  in  the  possession  of  the  said  Ah  Tuck  and  Ah  Sam 
are  eadi  in  the  words  and  figures  following,  viz. : 

$5.  IirOOBPOlLLTSD  BT  BOTAX.   ChABTBB.  $5. 

m. No. 

HoNOKOiro, y  18 — 

The  Chartered  Bank  of  India,  Australia^  and  China 
promises  to  pay  the  bearer,  on  demand,  at  its  office  here, 
five  dollars  or  the  equivalent  in  the  currency  of  the  island, 
value  received. 
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By  order  of  the  Court  of  Directors. 

Entered .    Acrft . 

—— ,  Manager. 

HoNOKOHOi 

Witli  intention  to  fill  np  said  blank  and  nnfinished  bills,  and 
permit,  cause,  and  procure  the  same  to  be  filled  up  and  com- 
pleted in  order  to  utter  and  pass  the  same  and  to  cause  the 
same  to  be  uttered  and  passed  as  true  and  genuine  bills  of 
■aid  corporation,  to  defraud  said  The  Chartered  Bank  of 
liidia,  Australia,  and  China,  contrary  to'  the  form  of  the 
statute  in  such  case  made  and  provided. 

And  in  order  to  charge  the  commission  of  the  said  crime 
of  forgery  in  another  count  and  in  a  different  way,  the  said 
Grand  Jury  accuse  the  said  Ah  Tuck  and  Ah  Sam  of  the 
said  crime  of  forsrf  ■  y,  committed  as  follows,  viz :  The  said 
Ah  Tuck  and  Ah  Sam,  on  the  9th  day  of  July,  A.  D.  1870, 
at  the  City  and  County  of  San  Francisco  aforesaid,  feloni- 
ously, falsely,  and  willfully  did  have  and  keep  in  tlieir  posses- 
sion the  said  five  hundred  false,  forged,  and  counterfeit  blank 
and  unfinished  bank  bills,  each  made  in  the  form  and  simili- 
tude of  a  bill  for  the  payment  of  property  made  to  be  issued 
by  an  incorpoi^^ted  bimk,  viz.,  The  Chartered  Bank  of  India, 
Australia,  and  China,  a  foreign  corporation  then  organized 
and  lawfully  incorporated  under  the  laws  of  the  United  King^ 
dom  of  Great  Britain  and  Ireland,  and  then  carrying  on 
business  as  such  banking  corporation  at  Hongkong,  in  China ; 
which  said  five  hundred  blank  and  unfinished  counterfeit 
bank  bills  so  had  and  kept  by  the  said  Ah  Tuck  and  Ah 
Sam  in  their  possession  are  each  in  the  words  and  figures 
following,  viz.: 

$5.   .  IVOOBPOBATBD  BT  BOTAI*  ChABSTKB.  $5. 

Ko. — —  No. 

HoNOKOiro^ ,  18 — . 

The  Cfcartered  Bank  of  India,  Australia,  and  China, 
promxaes  to  pay  the  bearer,  on  demand,  at  its  office  here, 
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five  dollars  or  the  equivalent  in  the  carreacj  of  the  island, 
value  received. 

By  order  of  the  Court  of  Directors. 

Entered .    AccH  — — . 

— — ,  Manager. 
Hongkong. 

With  intention  to  fill  up  said  blank  and  unfinished  bills,  and 
permit,  cause,  and  procure  the  same  to  be  filled  up  and  com- 
pleted, in  order  to  utter  and  pass  the  same  and  to  cause  the 
same  to  be  uttered  and  passed  as  true  and  genuine  bills  of 
said  corporation,  to  defraud  said  The  Chartered  Bank  of 
India,  Australia^  and  China,  contrary  to  the  form,  force,  and 
effect  of  the  statute  in  such  case  made  and  providid,  and 
against  the  peace  and  dignity  of  the  people  of  the  State  of 
California. 

Darwin  dk  Murphy^  for  Appellaat. 

Attorney  Oeneral  Jo  EamiUon,  for  Respondent' 

By  the  Courts  TsMPUty  J.: 

The  defendant  was  indicted  jointly  with  one  Ah  Tuck, 
under  the  seventy-sixth  section  of  the  Act  concerning  crimes 
and  punishments,  for  having  in  his  possession  blank  and  un- 
finished bank  bills,  in  the  form  and  similitude  of  a  bill  for 
the  payment  of  money,  made  to  be  issued  by  a  corporate 
bank,  to  wit :  The  Chartered  Bank  of  India,  Australia,  and 
China,  being  a  corporation  doing  business  at  Hongkong,  with 
intent  to  fill  up  and  complete  the  same,  or  to  cause  it  to  be 
done,  and  to  pass  or  cause  them  to  be  passed,  etc 

The  defendant  having  been  convicted,  on  motion  in  arrest 
of  judgment  made  several  objections  to  the  suflSciency  of 
the  indictment     The  first  is,  that  the  indictment  charges 
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two  offensee.  It  is  in  two  counts,  but  in  tlie  second  it  refers 
to  the  first,  as  recommended  in  People  ▼•  Thompwn,  28  Cal. 
214,  in  such  manaer  as  to  identify  the  offense  as  the  same 
already  described.  And  besides,  the  second  count  is  pre- 
eeded  by  a  statement  that  the  offense  therein  described  is 
the  same.  In  the  first  ooimt  the  defendant  is  charged  with 
having  in  his  possession  blanks  in  the  form  and  similitude  of 
bills  made,  etc.,  for  the  payment  of  money ;  in  the  second  it 
is  ehai^ged  that  they  were  in  the  form  and  similitude  of  bills 
for  the  payment  of  property.  This  is  evidently  but  a  differ- 
ent description  of  the  same  offense,  and  was  probably  de- 
signed to  meet  a  doubt  in  the  mind  of  the  prosecutor  as  to 
whether  the  blank  bill  was  in  legal  effect  a  bill  for  the  pay- 
m^it  of  money  or  property— -it  being  for  the  payment  of 
five  dollars  or  its  equivalent  in  the  currency  of  the  island, 
l^or  is  either  oount  in  llie  indictment  repugnant  in  itsel£ 
The  statute  describes  the  offense  as  having  in  possession 
blanks  having  the  form  or  similitude  of  bills  for  the  pay- 
ment of  money  or  property,  made  to  be  issued,  etc  The 
indictment  substandally  follows  the  language  of  the  statute. 
The  resemblance  required  is  of  blank  bills  to  those  which 
•re  finished  and  completed  by  the  bank,  excepting,  of  course, 
that  the  blanks  are  not  filled.  Nor  does  the  fact  that  they 
have  the  form  and  similitude  of  bills  made  to  be  issued 
imply  that  they  are  finished.  There  is  nothing  repugnant 
in  saying  that  the  unfinished  bills  have  the  form  and  simili- 
tude of  those  which  have  been  finished. 

It  is  unnecessary  to  discuss  the  question  whether  the  state- 
ment in  the  first  count,  that  the  blank  was  in  the  form  of  a 
bill  for  the  payment  of  money,  or  the  statement  in  the  sec- 
ond count,  that  the  blank  had  the  similitude  of  a  bill  for  the 
paym^it  of  property,  is  inconsistent  with  the  blank  which 
18  set  out  in  the  indictment  Under  onr  statute  the  different 
counts  contained  in  the  mdictmenit  neither  in  fact  nor  in 
theoiy  state  different  offenses.    The  two  counts  are  but  dif- 
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ferent  narrativeB  of  the  same  acts  constituting  the  offense. 
They  are  added  either  through  a  doubt  as  to  the  legal  effect 
of  certain  facts  or  to  avoid  a  possible  variance  between  the 
allegations  and  the  proof. 

The  supposed  repugnance  is  one  of  description  merely, 
and  the  copy  of  the  blank  being  set  out,  the  party  could  not 
be  injured  by  a  mistake  as  to  its  legal  effect  The  main  pur- 
pose of  the  two  counts,  as  we  have  said,  was  probably  to 
meet  this  doubt,  and  if  the  statement  in  one  count  in  this 
respect  is  incorrect,  the  other  must  be  correct  We  think  the 
motion  in  arrest  of  judgment  was  properly  overruled. 

After  the  motion  for  an  arrest  of  judgment  had  been  de- 
nied, the  defendant  moved  the  Court  for  a  new  trial.  The 
minutes  of  the  Clerk  show  that  the  "  defendant,  by  his  coun- 
sel, moved  the  Court  for  a  new  trial,  and  filed  in  writing  his' 
grounds  thereof."  Whereupon  it  was  ordered,  that  the 
motion  for  a  new  trial  be  stricken  from  the  files,  the  de- 
fendant, by  his  counsel,  excepting.  The  motion  for  a  new 
trial  was  then  denied.  These  facts  appear  in  the  minutes  of 
the  Clerk  and  not  in  the  bill  of  exceptions.  The  order  strik- 
ing the  "  motion  for  a  new  trial "  from  the  files  is  earnestly 
insisted  upon  as  error  here,  and  we  shall  consider  it  without 
passing  upon  the  question  whether  it  is  properly  brought  up. 

A  motion  is  properly  an  application  for  a  rule  or  order, 
made  viva  voce  to  a  Court  or  Judge.  It  is  distinguished 
from  the  more  formal  applications  for  relief  by  petition  or 
complaint  The  grounds  of  the  motion  are  often  required  to 
be  stated  in  writing  and  filed.  In  practice  the  form  of  the 
application  itself  is  often  reduced  to  writing  axkl  filed.  But 
making  out  and  filing  the  application  itself  is  not  to  make 
the  motion. . 

If  nothing  more  were  done,  it  would  not  be  error  in  the 
Court  to  entirely  ignore  the  proceeding.  The  attention  of 
the  Court  must  be  called  to  it    The  Ooort  must  be  moved 
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to  grant  the  order.  (8  Stephens'  Com.  679  ;^Burriir8  Law 
Kct,  word  "  Motion.") 

The  statute  neither  reqnired  nor  authorized  this  motion  to 
be  made  in  writing.  It  must  be  made  viva  voce,  and,  if 
desired,  the  grounds  of  the  motion  and  the  ruling  may  be 
embodied  in  a  bill  of  exceptions,  and  can  be  reviewed  here 
in  no  other  way.  The  form  of  the  application  filed  would 
not  be  evidence  to  us  of  the  application  or  motion  actually 
made.  Again,  the  '^motion,"  or  the  grounds  of  the  motion 
which  was  filed,  do  not  appear  in  the  transcript  It  may 
have  contained  matter  disrespectful  to  the  Court,  or  a  brief 
with  which  the  record  should  not  be  incumbered.  If  the 
document  were  unexceptional  in  every  respect,  we  see  no 
harm  in  allowing  it  to  be  filed ;  and,  on  the  other  hand,  the 
refusal  could  not  possibly  injure  the  defendant.  In  that  view 
the  controversy  appears,  to  some  extent,  to  be  a  personal  one 
between  the  counsel  and  the  court,  in  which  no  rights  of  the 
defendant  or  the  people  are  involved.  There  was  no  error 
in  refusing  to  allow  the  document  to  be  filed. 

The  next  question  is  one  of  greater  importance  and  of 
much  more  difficulty.  The  indictment  charges  the  defend- 
ant with  feloniously  having  in  possession  certain  blank  and 
mifinished  bills  in  the  form  and  similitude  of  a  bill  for  the 
payment  of  money,  to  be  issued  by  an  incorporated  bank, 
viz. :  The  Chartered  Bank  of  India,  Australia,  and  China,  a 
foreign  corporation  then  lawfully  organized  and  incorpor- 
ated under  the  laws  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  and  then  carrying  on  business  as  such 
banking  corporation  at  Hongkong,  in  China,  etc.,  with  in- 
tent, etc.,  to  defraud  the  said  The  Chartered  Bank  of  India, 
Australia,  and  China.  On  the  trial,  the  prosecution  was 
permitted  to  prove  the  existence  of  The  Chartered  Bank  of 
India,  etc,  by  reputation,  that  it  was  acting  as  a  corpora- 
tion and  as  a  banking  house,  and  as  such  issued  bank  bills, 
which  were  received  as  current  in  certain  countries. 
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The  materiality  of  the  evidence^  if  it  be  material,  arisef. 
entirely  from* the  unnecessary  allegations  of  the  indictment. 
It  was  not  necessajy  to  charge  that  the  banking  house  whose 
bills  were  imitated,  was  an  incorporated  company.  If  it  were 
a  banking  company,  actually  issuing  bank  bills,  which  were 
current  anywhere,  it  is  sufficient  The  corporate  character 
of  the  company  is  supposed  to  become  material  just  as,  in 
an  indictment  for  stealing  a  hlach  horse,  though  it  was  un- 
necessary to  aver  that  the  horse  was  black,  yet  it  being 
averred  it  becomes  material,  in  order  to  establish  the  identity 
of  the  crime.  So,  here,  the  fact  that  the  company  was  in- 
corporated becomes  material  only  as  a  matter  of  description, 
and  is  not  an  element  of  the  crime.  We  do  not  admit  the 
Justice  of  the  comparison.  It  would  be  equally  an  offense 
vThether  the  company  be  actuajly  incorporated  or  not,  so  it  is 
acting  as  a  corporation  and  issues  bank  biUa  which  are  cur- 
rent. So,  too,  as  a  matter  of  identity,  we  think  the  descrip- 
tion is  satisfied  by  proof  that  the  company  is  known  as  a  cor- 
porate company  and  is  acting  as  such,  and  as  such  issues  bills 
which  come  within  the  statute.  The  case  is  widely  different 
where  a  suit  is  pending,  in  which  the  legal  existence  of  the 
corporation  may  be  made  an  issue.  (JJ.  8.  v.  Amedy,  11 
Wheat.  392;  People  v.  Frank,  28  CaL  607.). 

But  admitting  that,  under  the  averments  in  the  indict- 
ment, it  became  material  to  prove  that  The  Chartered  Bank 
of  India,  Australia,  and  China  was  an  incorporated  company, 
we  think  the  proof  offered  and  received  for  that  purpose 
was  competent  It  is  enacted  in  the  seventy-ninth  section 
of  the  Act  concerning  crimes  and  punishm^its,  that  upon 
the  trial  of  any  person  for  forging  the  biU  or  note  of  an  in- 
corporated company  or  bank,  or  for  passing,  or  attempting 
to  pass,  or  having  in  possession  with  intent  to  pass,  such 
bills,  the  incorporation  of  such  company  or  bank  may  be 
proved  by  general  reputation.  This  section  does  not  include 
the  particular  offense  charged  in  this  indictment;  but  the 
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inference  cannot  be^  therefore,  drawn  that  it  was  the  inten- 
tion of  the  Legislature  that  such  evidence  should  not  be 
competent  in  this  class  of  cases.  The  special  mention  of 
certain  offenses  in  the  statute  is  evidence  that  the  law  was 
.not  intended  to  apply  to  others;  but  cannot  be  understood 
as  equivalent  to  a  positive  provision,  that  a  different  rule 
flihall  prevail  in  other  oases.  Statutes  prescribing  rules  of 
evidence  are  not  always  designed  to  effect  a  change  in  the 
common  law  rules.  They  may  be  intended  to  declare  what 
the  common  law  is,  for  tilie  purpose,  merely,  of  making  that 
certain  which  before  was  doubtful.  Such,  we  think,  was 
the  object  of  the  statute;  and  the  particular  offense  charged 
in  this  indictment  was,  no  doubt,  omitted  from  the  list  of 
the  more  important  kindred  offenses  by  mere  oversi^t.  We 
can  conceive  of  no  possible  reason  why  any  distinction  should 
be  made. 

The  decisions  upon  the  subject  are  oonflicting.  Many  of 
the  earlier  cases  hold  that  in  all  cases  where  it  becomes 
material  to  prove  a  foreign  corporation,. it  can  only  be  done 
in  the  same  way  as  any  foreign  law  or  statute  is  proven. 
(Stone  V.  State,  20  N.  J.  401.) 

This  is  undoubtedly  the  rule  in  dvil  eases,-  where  the  fact 
cf  the  l^al  existence  of  the  corporation  is  in  issue.  But 
in  criminal  prosecutions  a  different  rule  has  generally  been 
adopted,  and,  we  think,  now  universally  prevails.  In  such 
cases  there  is  no  presumption  that  there  is  better  evidence 
in  the  possession  of  the  party  offering  it,  which  he  with- 
holds. The  defendant  is  entitied  to  a  speedy  trial ;  and  the 
ends  of  justice  would  be  entirely  defeated  if  such  evidence 
were  necessary.  Besides,  such  evidence  would  be  equally 
necessary  on  the  preliminary  examination,  or  before  the 
Grand  Jury,  or  in  any  proceeding  to  prevent  the  commission 
of  the  crime.  It  is  said,  also,  that  the  fact  that  bills  ^re 
forged  upon  a  bank  purporting  to  be  incorporated,  raises  a 
presumption  that  it  ia  so.    It  it  a  sort  of  an  admission,  on  • 
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the  part  of  the  wrongdoer,  of  the  character  of  the  person 
against  whom  the  crime  is  committed.  Proof  bj  reputa- 
tion in  such  matters  is  not  very  liable  to  lead  to  erroc.  If 
the  bills  of  a  company  purporting  to  be  incorporated  are 
generally  received,  and  passed  as  current,  it  is  very  strong,, 
though  not  conclusive,  evidence  that  the  company  is  incor- 
porated. Such  evidence  is  received  on  the  same  principle 
that  it  is  permitted  to  prove  that  the  signatures  to  a  forged 
bank  bill  are  not  genuine,  by  experts,  without  calling  the 
officers  themselves,  or  any  person  who  has  seen  them  write. 
It  is  necessary  to  receive  such  proof  in  furtherance  of  justice. 
It  is  very  analogous  to  the  rule  which  allows  a  party  to 
prove  the  official  character  of  an  officer,  by  proving  that  he 
has  acted  as  such.  The  existence  and  character  of  a  bank 
is  generally  as  well  known  where  its  bills  are  current  as  the 
fact  that  one  acting  as  Constable  rightfully  performs  such 
functions.  The  views  here  expressed  are,  we  think,  fully 
sustained  by  the  following  authorities:  People  v,  Davis,  21 
Wend.  309;  Baser  v.  State  of  Ohio,  18  Ohio,  458;  Reed  v. 
Stale  of  Ohio,  16  Ohio,  217;  Denio  v.  People,  1  Parker's 
Crim.  Cases,  469. 

We  think  the  preponderance  of  authority  decidedly  in 
favor  of  the  competency  of  the  evidence;  but  if  it  pre- 
sented only  a  case  where  the  decisions  were  conflicting,  we 
should  decide  in  favor  of  the  rule  adopted  by  the  statute  in 
kindred  cases. 

There  is  but  one  other  question  in  this  case  which  we  think 
is  worth  while  to  notice.  That  arises  upon  this  state  of  facts, 
as  appears  from  the  bill  of  exceptions:  The  blanks,  the  pos^ 
session  of  which  is  charged  in  the  indictment,  were  printed 
by  one  Baker,  who,  before  printing  them,  revealed  the  mat- 
ter to  the  city  police,  and  had  an  arrangement  with  them  by 
which  the  police  should  be  in  ::mbush,  ready  to  seize  the 
defendants  and  the  blanks  immediately  after  they  had  been 
handed  to  them  by  Baker.    Baker  had  from  the  police  ass\ir- 
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anoes  that  the  blanks  would  be  paid  for,  and  without  such 
aasurances  he  would  not  have  printed  them.  The  ambush 
was  laid  according  to  the  arrangement,  and  upon  a  signal 
being  given  by  Baker,  according  to  an  understanding  be- 
tween him  and  the  police,  the  latter  appeared  and  seized  Ah 
Sam  and  Ah  Tuck,  and  took  from  them  the  impressions  soon 
after  they  had  come  into  their  hands. 

It  is  claimed  that  the  defendants  never  had  such  a  posses- 
sion of  the  blanks  as  is  contemplated  by  the  statute ;  that 
they  were  printed  for  the  police,  tmder  a  contract  with  them, 
and  were  really  delivered  to  them  according  to  contract,  and 
were  the  property  of  the  police;  that  the  mere  handing  of 
them  to  the  defendants,  to  be  immediately  taken  away  by 
the  real  owners,  was  no  more  than  laying  them  upon  a  coun- 
ter for  them  to  take.  They  were  given  to  the  defendants  at 
the  request  of  the  police,  and  remained,  during  all  the  time 
they  were  in  defendants'  hands,  completely  under  the  control 
of  the  police ;  that  the  defendants  did  not  have  them  as  theii* 
property,  and,  during  the  time  they  held  them,  could  not  have 
intended  to  pass  them;  that  they  must  have  had  the  ability 
to  commit  the  offense,  as  well  as  the  intention,  and  that  abil- 
ity they  never  had  any  more  than  they  would  have  when 
immured  in  a  dungeon;  that  the  intention  meant  by  the 
statute  is  potential,  and  not  a  mere  desire  which  there  are 
no  means  to  effectuate,  and  which  does  not,  and  cannot,  result 
in  any  act;  that  Baker  and  the  police  never  parted  with  the 
possession  of  the  blanks,  but  determined  not  to  do  so,  and 
all  the  time  supervised  the  handling  of  them  by  the  defend- 
ants. 

The  police  laws  cannot  be  tested  by  any  such  udetaphysical 
niceties  as  these.  The  problem  proposed  is  similar,  if  not 
the  same,  as  that  which  has  baffled  the  best  intellects  of  the 
world  of  all  ages,  in  attempting  to  reconcile  the  foreknowl- 
edge and  providence  of  divinity  with  the  freedom  and  the 
moral  responsibility  of  man.    The  law  adopts  the  theory  of 
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the  responsibility  of  man,  notwithstanding  the  controlling 
supervision  of  Providence. 

The  defendants  were  not  under  duress^  nor  compelled  bj 
the  police,  prior  to  the  arrest,  to  do  anything  whatever. 
They  contracted  with  Baker  for  the  blanks  as  fredy  and  as 
completely  as  though  the  authorities  had  not  permitted  him 
to  do  so.  They  had  absolute  control  of  their  own  actions 
when  they  received  the  blanks,  and  up  to  the  very  time  they 
were  arrested.  The  knowledge  or  intention  of  the  police  did 
not  interfere  with  their  freedom  prior  to  that  time.  They 
had  the  ability  to  commit  the  crime  as  fuDy  as  they  would 
have  had  if  the  police  had  arrested  them  at  the  same  time, 
without  any  understanding  with  Baker,  and  upon  mere  sus- 
picion. There  was  no  circumstance  of  restrunt  upon  them 
up  to  the  time  of  their  arrest.  Suppose  the  police  had  not 
arrested  them  at  the  time,  but  had  continued  to  watch  them 
without  their  knowledge,  with  the  power  to  arrest  them  at 
any  time  until  they  had  filled  up  and  passed  the  bills,  would 
it  be  contended  that  they  were  not  guilty  of  f  orgeory  or  coun- 
terf eiting  because  they  had  all  the  time  been  supervised  and 
controlled  by  the  police? 

To  constitute  the  crime,  the  law  only  requires  the  gnilty 
possession.  It  is  not  necessary  that  the  intent  to  fill  them 
up  should  be  proven  by  an  attempt  to  do  so.  The  person  in 
possession  may  be  imable  to  do  so.  He  may  intend  to  do  it, 
or  to  cause  it  to  be  done,  at  some  future  time^  when  oppor- 
tunity, convenience,  and  safety  may  serve  him.  His  inten- 
tion may  be  sufficiently  manifested  by  the  eiroumatances  of 
his  possession  alone. 

The  instruction  asked — to  the  effect  tiiat  to  find  the  defend- 
ant guilty  they  must  find  that  he  had  the  intent  to  fill  up  the 
blank,  or  cause  it  to  be  done,  and  to  pass  or  cause  it  to  be 
passed ;  that  both  intents  must  ooocur  —  wae  eortect  as  a  defi* 
nition  of  the  offense,  and  was  substantially  given  by  the  Court 
Like  the  fifth  instruction,  however,  asked  for,  it  ignored  the 


July,  1871-]  Peopub  v.  Eaton.  ^67 


statement  of  Facts. 


pTopositioB^  that,  although  Ah  Sam  \ras  a  mere  messenger, 
lie  was  properly  convicted  if  he  knew  the  purposes  for  which 
the  blanks  were  designed. 

The  judgment  and  order  are  affirmed* 

Mr.  Chief  Juatioe  Bhodbs  did  not  express  an  opkiituu 
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THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA  v. 
L  F.  EATON  AND  A.  W.  THOMPSON. 

OoMPi«i.i2iT  OH  Rbcognizancb  —  Nami  or  AccusBo  —  Dbmobxib  fob 
AMBiocnrx. —  Where  a  complaint  on  a  forfeited  recognisance  set  forth 
that  the  ^ame  of  tho  accused  for  whose  appearance  to  answer  it  was 
StTSD,  and  the  name  hj  which  he  was  indicted,  was  Antonio  Martini,  but 
that  it  was  given  In  the  recognizance  as  Antonio  Martinez,  and  that  the 
•ame  person  was  intended:  held,  that  a  demurrer  on  the  ground  of  am- 
biguity and  uncertaintj  as  to  the  person  accused  was  property  overruled. 

Suit  ox  Becoonxsancb  —  Vaxxavcb  xw  Haub  of  Pntsox  Accu8K>w-«In 
an  action  on  a  recognizance,  where  it  appeared  that  the  accused  was 
named  Martini  in  the  Indictment  and  Martinez  in  the  recognizance,  and 
there  was  testimony  that  the  same  person  who  was  held  to  answer  hy 
the  name  of  Martinez  wa»  Indicted  by  the  name  of  Martini :  held,  that 
a  motion  for  nonsuit  on  the  ground  of  the  variance  of  names  was 
properly  overruled,  and  that  a  finding  that  the  person  indicted  was 
Identical  with  the  person  held  to  answer,  was  Justified. 

BaisncG  ov  Bail  —  Lxasxuvz  of  SuBBTias  oar  Rbcoomibakcb. —  It  ts  no 
defense  to  an  action  on  a  fbrfelted  recognizance,  that  after  it  was 
given  the  bail  was  raised,  and  a  new  order  of  arrest  issued,  without 
notice  to  the  sureties,  and  that  the  officers  were  so  negligent  In  their 
proceedings  that  ths  aecoaed  heard  of  then  and  ahseonded  before  be 
conld  be  re-arrested. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District^  Sonoma  County. 

One  Antonio  Martini,  having  been  arrested  on  a  tsbargo  of 
rape  upon  the  person  of  a  child  of  tender  years,  and  brought 
before  a  Justice  of  the  Peace  in  the  City  of  Potaluma,  was 
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bound  over  to  answer  at  the  next  term  of  the  County  Court 
of  Sonoma  County,  and  his  bail  was  fixed  at  one  thousand 
dollars.  The  defendants  gave  the  required  reoognizanoey 
and  the  accused  was  released  from  custody.  This  was  June 
4th^  1869.  On  July  fifth  Martini  was  indicted  by  the  Grand 
Jury;  and  on  July  fourteenth  he  was  called  in  the  County 
Court  for  arraignment,  but  he  failed  to  appear^  and  the  recog- 
nizance was  declared  forfeited.  Afterward,  this  action  was 
commenced  by  the  District  Attorney  against  the  sui-eties  ta 
recover  the  amount  for  which  they  had  so  become  bound. 

The  complaint  set  forth,  among  other  things,  that  the 
name  of  the  accused  appeared  in  a  portion  of  the  proceed- 
ings before  the  Justice,  and  in  the  recognizance,  to  be  Anto- 
nio Martinez^  but  that  he  was  the  same  person  indicted  as, 
and  whose  true  name  was,  Antonio  Martini*  To  this  com- 
plaint defendants  interposed  a  demurrer  for  ambiguity  and 
uncertainty,  on  the  ground  that  it  appeared  from  it  that  a 
portion  of  the  proceedings  before  the  Justice  were  against 
Antonio  Martini,  and  another  portion  against  Antonio  Mar- 
tinez, and  it  was  uncertain  against  which  person  they  were 
in  fact  had.  This  demurrer  having  been  overruled,  defend- 
ants answered,  and  set  up  as  one  of  their  defenses  that  on 
June  seventh,  and  after  their  recognizance  was  given,  the 
plaintiff,  by  its  duly  constituted  officers,  without  the  knowl- 
edge of  defendants,  caused  a  new  warrant  of  arrest  to  be 
issued  against  the  accused,  and  fixed  the  bail  at  two  thousand 
five  hundred  dollars,  and  that  the  accused,  hearing  thereof » 
had  absconded ;  on  accoimt  of  which  proceedings,  defendants 
claimed  that  they  were  prevented  by  the  State  from  surren- 
dering the  accused,  as  they  otherwise  might  have  done,  so 
as  to  exonerate  themselves. 

The  cause  was  tried  before  the  Court  below  without  a 
jury,  and  there  was  evidence  that  the  person  held  to  answer 
as  Martinez  was  the  person  indicted  as  Martini.  When  the 
plaintiff  rested,  defendants  moved  for  a  nonsuit  on  the  ground 
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tfaat^  on  aocount  of  the  difference  in  the  names,  facts  suffi- 
eient  to  conBtitute  a  cause  of  action  had  not  been  shown. 
This  motion  was  overruled,  and  defendants  thai  proposed  to 
prove  the  matters  set  up  affirmatively  in  their  answer,  to 
which  offer  plaintiff  objected,  on  the  ground  that  the  mat- 
ters 80  alleged  would  not  constitute  a  defense.  The  objec- 
tion was  sustained,  and  the  proffered  evidence  ruled  out. 
The  proper  exceptions  having  been  entered,  and  judgment 
rendered  for  plaintiff,  and  a  motion  for  new  triid  denied, 
defendants  appealed. 

A.  W.  Thompson,  for  Appellants. 

1.  There  is  a  variance  between  the  allegata  and  probata^ 
b  this:  the  amended  complaint  avers  that  the  proceedings 
before  the  Justice  were  against  Martini;  while  the  proof 
shows  that  they  were  against  Martinez.  {Stout  v.  Gofiin,  26 
CaL  66;  Hess  v.  Fox,  10  Wend.  487;  Lake  y.  Silk,  8  Bing. 

m.) 

2.  There  is  neither  averm^it  nor  proof  that  defendants 
knew  that  Martini  and  Martinez  were  the  same  person. 
Ihe  sureties  had  a  right  to  stand  on  the  precise  terms  of 
*heir  contract.    (People  v.  Busier,  11  Cal.  215.) 

8.  The  contract  between  plaintiff  and  defendants  was  that 
Martinez  should  be  free  from  proceedings  on  this  charge 
ontil  the  July  term  of  the  County  Court  next  to  ensue,  and 
that  he  should  be  so  free  was  the  sole  consideration.  {Matoon 
V.  Elder,  6  Cal.  57.)  This  contract  was  deliberately  broken 
by  plaintiff,  and  defendants  are  discharged.  (Chitty  on  Con- 
tracts, 641;  Zoe  v.  CulverweU,  85  Cal.  291.) 

4.  The  sureties  were  prevented  by  plaintiff  from  comply- 
ing with  the  terms  of  the  contract,  in  this :  that  by  the  care 
lessnees  of  plaintiff  in  allowing  the  prisoner  to  know  of  the 
iBsuance  of  the  second  warrant,  and  by  the  acts  and  proceed- 
ings by  plaintiff  in  the  matter  of  said  second  warrant,  the 
prisoner  was,  by  plaintiff^  induced  to  abscond.  (Chitty  on 
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Contracts,  639;  Shaw  v.  Hurd,  8  Bibb,  372;  Marshall  v. 
Craigy  1  Bibb,  379 ;  Borden  v.  Borden,  6  Mass.  67 ;  Theobald 
on  Sureties,  p.  61,  Sec  223.) 

Attorney  General  Jo  HamiUony  for  Respondent. 

By  the  Court,  Ceookett,  J. : 

The  demurrer  to  the  complaint  and  the  defendants'  mo- 
tion for  nonsuit  were  properly  overruled.  The  complaint, 
though  somewhat  inartificially  drawn,  is  substantially  good, 
and  states  a  cause  of  action.  The  variance  between  the 
name  of  the  accused,  as  stated  in  the  indictment,  and  in  the 
recognizance,  was  sufficiently  accounted  for  to  justify  the 
Court  in  finding  that  the  person  indicted  was  identical  with 
the  person  charged  before  the  Justice,  and  for  whose  appear- 
ance the  recognizance  was  given.  Nor  did  the  Court  err  in 
refusing  to  permit  the  defendants  to  prove  the  affirmative 
matter  set  up  in  the  answer.  If  proved,  it  would  have  con- 
stituted no  defense  to  the  action.  In  substance  it  amounted 
only  to  an  averment  that  after  the  accused  had  been 
released  from  custody  on  the  recognizance  of  bail  here 
sued  upon,  his  bail  was  raised  by  the  Court;  and  an  order 
for  his  arrest  was  issued,  hearing  of  which  he  absconded, 
and  cannot  now  be  fotmd.  The  answer,  it  is  true,  avers 
that  the  officers  of  the  law  negligently  permitted  the  accused 
to  hear  that  the  order  of  arrest  was'  issued,  whereby  he  was 
afforded  an  opportunity  to  escape;  and  that  they  willfully 
concealed  from  these  defendants  the  fact  that  such  an  order 
had  been  issued.  But  if  true,  this  would  not  exonerate  the 
bail.  When  higher  bail  is  required,  there  may,  in  many 
cases,  be  very  sufficient  reasons  why  the  former  bail  should 
not  be  informed  of  the  fact  until  after  the  accused  is  arrested : 
and  I  am  not  aware  of  any  rule  or  principle  of  law  which 
relieves  the  former  bail  from  liability  on  the  ground  that  the 
officer  requiring  additional  bail  had  conducted  himself  so 
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negligently  as  to  permit  the  accused  to  hear  of  the  fact  be- 
fore his  arrest.  There  would  be  but  little  chance  to  fix 
the  liability  of  bail  if  they  could  escape  on  such  pretexts  as 
this. 


Judgment  affirmed* 


[No.  2.831.] 

JAMES  GANNON  t;.  GEORGE  DOUGHERTY. 

OooNTKBCLanc  —  Plsaoino  Must  Show  Its  Bxistbnci  at  Comminci- 
MSRT  ov  Action.— Where  an  aniwer,  in  setting  np  coanterclalme  In 
the  nature  of  a  promlasory  note  and  work  and  labor,  failed  to  show 
when  the  note  waa  due  or  the  work  and  labor  performed :  held,  that  it 
did  not  appear  that  the  counterclaims  relied  on  existed  in  favor  of, 
defendant  at  the  commencement  of  the  action,  and  that  a  demurrer  on 
the  ground  of  not  stating  facta  anfflclent  to  eonatltnte  counterclaims 
waa  properlj  sustained. 

DAMAOns   ton   Fbivolous   ^piax*.^- Where  an   appeal   is   dearly   without 
aartt,  damages  will  he  imposed  by  the  appellate  Court 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  upon  a  contract  entered  into  by  the 
parties  in  April,  1865,  by  the  terms  of  which  defendant  was 
to  pay  plaintiff  two  thousand  one  hundred  dollars  in  gold 
out  of  certain  moneys  to  be  collected  for  street  work  in  San 
Francisco.  The  defendant,  in  his  answer,  set  up  as  a  coun- 
terclaim that  plaintiff  had  made  a  promissory  note  for  one 
thousand  dollars  to  one  Sabcock,  and  that  afterwards  Bab- 
cock  indorsed,  assigned,  transferred,  and  delivered  it  to  de- 
fendant, who  was  the  owner  and  holder  thereof,  and  that  no 
part  of  it  had  been  paid;  also,  that  plaintiff  was  indebted 
to  defendant  in  the  sum  of  one  thousand  five  hundred  dol- 
lars for  work  and  labor  done  and  performed  at  plaintiff's 
request. 

The  plaintiff  demurred  to  the  answer,  in  so  far  as  it  set 
up  a  oounterdaim,  on  the  groimd  that  it  did  not  appear 


Gannon  t?.  Dotjghbbtt.  [Sup.  GL 

Argument  for   Respondent 

therefrom  when  said  note  was  made  or  delivered,  or  when  it 
was  made  payable,  or  that  the  same  was  at  the  time  of  filing 
said  answer  due,  or  that  said  note  was  given  for  a  valuable 
or  any  consideration;  also,  that  it  did  not  appear  when  or 
where  said  work  and  labor  was  done  or  performed,  or  the 
nature  or  kind  of  such  work  and  labor. 

The  demurrer  was  sustained,  and  afterwards  defendant, 
declining  to  amend,  and  there  being  a  judgment  for  plaintiff, 
and  motion  for  new  trial  overruled,  defendant  appealed. 

H.  F.  Crane,  for  Appellant 

The  averment  of  the  date  of  the  note  in  the  counterclaim 
was  not  necessary  to  constitute  a  cause  of  action.  It  could 
only  be  important  in  view  of  the  statute  of  limitations ;  and 
that  statute  could  not  be  taken  advantage  of,  except  by 
being  specifically  pleaded.  The  genial  demurrer  did  not 
reach  the  point  {Oreen  v.  Palmer,  15  Cal.  416 ;  Maynard  v. 
Talcott,  11  Barb.  569;  Frisch  v.  Coler,  21  Oal.  71.) 

The  usual  count  for  work  and  labor  does  not  show  that 
the  value  thereof  is  due;  but  the  Court  will  presume  it  due; 
and  if  not  due,  it  is  a  matter  of  defense.  The  same  may  be 
said  as  to  the  matter  of  consideration  of  the  note. 

The  answer  gave  the  plaintiff  sufficient  notice  of  the  coun- 
terclaims, and  the  Court  below  erred  in  sustaining  the  de- 
murrer.   (Wallace  v.  Bear  River  M.  Co.,  18  CaL  461.) 

James  Mee,  for  Eespondent 

Courts  will  never  presume  a  cause  of  action  where  none 
appears.  (Barron  v.  Frink,  30  Cal.  486.)  And  this  rule  will 
apply  to  both  counts  of  the  counterclaim. 

The  demurrer  was  not  general,  but  special,  pointing  out, 
as  required  by  statute,  wherein  the  pleading  did  not  state 
facts  sufficient  to  constitute  m  counterclaim. 
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By  the  Court,  Wallaox,  J. : 

The  demurrer  was  properly  sustained;  it  did  not  appear 
that  the  counterclaims  relied  upon  existed  in  favor  of  the 
defendants  at  the  time  of  the  commencement  of  the  action. 

There  is  nothing  in  the  other  points ;  the.  appeal  is  with- 
out merit,  and  the  judgment  is  affirmed,  with  ten  per  cent 
damages. 

Mr.  Justice  Cbookstt  did  not  participate  in  the  foregoing 
decision. 


CNo.  2380.] 

JAKE  MELEY  v.  RICHAED  K  COLLINS  wr  ix, 

OH.4T  TO  Attack  Fobobd  Dsbd  as  BBirmvau-^ln  an  metUm  to  neover 
poneuloD  of  land  held  bj  an  Innocent  pnrchaaer  who  deraJgna  title 
through  a  forged  deed  which  hag  been  of  record  flTe  jeaia  with  knowl- 
edge of  the  plaintiff,  the  delay  of  the  plaintiff  to  attack  the  forged 
deed  is  not  material  If  it  be  not  relied  apon  aa  extingnlihlng  the 
plaintiff*!  title  by  the  operation  of  the  statute  of  limitations;  and  snch 
delay  does  not  estop  the  plaintiff  to  say  that  the  alleged  deed  is  not  his 
deed.  | 

Okjoatioh  or  Owiimt  as  lo  BonuM  Tixls. —  Tha  owner  of  property  is 
jnatlfied  in  relying  npon  his  title,  and  ha  la  under  no  obligations  to 
proceed  against  all  persons  who  may  assert  a  hostile  title,  although 
another  person  might  be  deeeWed  by  the  apparent  genuineness  of  such 
hostile   tiUe. 

Oblxoation  ov  OwifXR  AS  TO  FoBOso  DiBD. —  It  Is  not  the  duty  ot  the 
owner  of  real  estate,  if  his  own  Interests  do  not  require  It,  to  attack 
a  forged  deed  to  his  property. 

FsoTBcnoir  to  Pubchassb  cndsi  Waaamo  !)■■>. —  A  pordiaser  ssy  pv»* 
tect  himself  from  injury  resulting  from  a  forged  deed  by  exacting  the 
secesaary  corenants  from  the  Tender. 

AprwAT.  from  the  District  Conrt  of  the  Fourth  Jndioial 
District,  City  and  County  of  San  Francisco. 

The  facts  are  .stated  in  the  opinion  of  the  Court 

licAUister  A  Bergin,  for  Appellant. 
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The  charge  of  the  Court  and  the  instructions  given  at  the 
request  of  the  respondent,  proceed  upon  an  assumed  estoppel 
arising  out  of  the  record  of  the  forged  deed,  and  we  assume, 
as  Court  and  counsel  did  on  the  trial,  that  the  alleged  deed  of 
the  appellant  Meley  to  Gilbert  was  a  forgery. 

Does  the  recording  of  a  forged  deed  of  real  estate  work 
an  estoppel  upon  the  real  owner  in  favor  of  an  innocent  pur- 
chaser for  value  ?  It  would  seem  impossible  to  give  but  one 
answer  to  the  question  in  whatever  way  we  may  regard  it. 
View  it  in  the  light  of  the  scope  and  language  of  the  record- 
ing Act  itself,  and  how  does  it  stand?  According  to  the 
rules  of  the  common  law  there  was  no  mode  provided  for 
or  effect  accorded  to  the  recording  of  conveyances  of  real" 
estate;  every  one  was  bound,  at  his  peril,  to  ascertain  all 
outstanding  incumbrances  or  previous  conveyances.  Caveat 
emptor.  To  relieve  against  the  inconveniences  of  this  rule 
the  statute  has  prescribed  a  mode  for  the  recording  of  all 
conveyances  or  incumbrances  on  real  estate,  and  declared 
that  when  thus  properly  recorded  they  shall  be  constructive 
notice  to  all  persons  of  their  contents,  and  all  subsequent 
purchasers,  mortgagees,  or  lien  holders  are  deemed  to  pur- 
chase with  notice  thereof.  The  statute,  ho\]fever,  expressly 
provides  that  the  certificate  of  acknowledgment,  record,  etc, 
shall  not  be  conclusive  and  may  be  rebutted.    (Sec.  31.) 

Made  ex  parte,  as  are  acknowledgments  and  records  of 
deeds,  etc.,  it  is  unnecessary,  in  face  of  the  express  language 
of  the  statute,  to  inquire  whether  they  could  legally  amount 
to  any  more  than  prima  facie  evidence  of  their  contents; 
fluiSce  it  to  say,  the  statute  has  declared  they  shall  not  be 
conclusive,  but  shall  be  open  to  rebuttal.  The  party  must, 
therefore,  at  his  peril,  examine  the  records;  he  does  so  and 
finds  the  title  of  record  clear,  he  takes  his  conveyance  in 
due  form;  if  he  do  not  cause  it  to  be  duly  recorded,  a  sub- 
sequent purchaser  in  good  faith  and  for  value,  whose  con- 
veyance is  first  recorded,  will  secnire  priority  of  title.    Th\< 
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is  a  result  to  which  he  has  contributed  and  for  which  he 
should  STifFer.  He,  however,  duly  records  his  deed.  Is  there 
any  rule  of  law  or  justice  that  enjoins  it  as  a  duty  on  him 
to  thereafter  keep  watch  of  the  records  of  the  County  Ke- 
oorder's  oflSce?  He  complied  with  all  the  requirements  of  the 
law,  was  diligent,  and  secured  his  title.  Is. ceaseless  vigi- 
lance upon  the  records  thereafter  the  price  of  his  retaining 
it!  "Where  is  the  justice  or  policy  that  would  compel  him 
t6  keep  continuous  watch  of  the  records  i  Must  he  be  equally 
vigilant  and  watchful  of  the  reoords  to  keep,  as  to  acquire 
a  dear  title  to,  his  property?  Is  there  any  express  statu- 
tory provision  to  this  or  any  similar  effect  t  Certainly  none 
that  we  have  been  able  to  discover.  (Everts  v.  Agnea,  4  Wis. 
852;  6  Wis.  463;  Van  Armage  t.  Miller,  4  Whart  382; 
Arrison  v.  Harmstead,  2  Barr,  196 ;  Smith  v.  South  Royalr 
Urn  Bank,  82  Verm.  853  j  Berry  v.  Anderson,  22  Ind.  40 ; 
People  V.  Bostwick,  32  N.  Y.  445 ;  Bly  v.  Wilcox,  20  Wis. 
629 ;  Hooker  v.  Pierce,  2  Hill,  650 ;  Connecticvi  v.  Bradish, 
14  Mass.  296 ;  Trail  v.  Bigelow,  16  Mass.  418 ;  Day  v.  Clark, 
25  Verm.  402.) 

These  authorities  show  that  a  party  whose  conveyance  is 
duly  recorded  is  not  obliged  to  thereafter  keep  constant  watch 
of  the  records,  lest  some  party,  without  his  consent  or  author* 
ity,  should  fraudulently  or  feloniously  attempt  to  convey 
away  his  property.  Nor  are  the  instructions  and  charge  of 
the  Court  any  more  tenable  upon  the  doctrine  of  estoppel. 
It  will  be  borne  in  mind  that  in  the  case  at  bar  the  deed  was 
forged.  The  appellant  never  made  it,  nor  knew  of  its  con- 
tents till  long  afterward,  nor  authorized  or  consented  to  its 
being  recorded.  It  was  neither  in  law  nor  in  fact  her  act 
or  deed,  and  it  is  difficult  to  conceive  how,  under  such  cir- 
mimstances,  it  can  operate  equitably  to  estop  her.  One  of 
the-  most  familiar  and  essential  characteristics  of  an  estoppel 
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in  pais  is,  as  laid  down  in  the  case  already  cited,  tliat  tbe 
declaration  or  admission  be  made  with  intent  to  influence 
the  conduct  of  the  party  claiming  the  benefit  of  tbe  estoppel, 
or  those  under  or  through  whom  he  claims;  and  a  no  less 
essential  and  distinguishing  feature  of  it  is  that  tbe  estoppel 
must  be  mutual  and  reciprocal.  Strangers  are  not  bound  by 
and  cannot  invoke  the  benefit  of  an  estoppel.  {Strong  v. 
Strickland,  32  Barb.  289 ;  Reynolds  v.  Loundshury,  6  Hill, 
554 ;  Pennell  v.  Hinman,  7  Barb.  649 ;  Carpenter  v.  Stilwell, 
1  Kern,  71-78 ;  Christianson  v.  Imford,  8  Eobertson  N.  T. 
224;  21  Ala,  424;  8  Gill,  239.) 

There  was  here  no  statement^  declaration,  or  act  of  the 
appellant,  made  to,  or  intended  to  influence  the  conduct  of 
the  respondent  Collins,  to  whom  she  was  an  entire  stranger^ 
and  therefore  there  can  be  no  estoppel.  IN'or  can  the  subse- 
quent knowledge  of  the  appellant^  that  there  was  a  forged 
deed  of  record  to  her  property,  create  such  estoppel.  Ad- 
mitting that  she  subsequently  learned  this  fact,  she  likewise 
knew  that  it  was  a  forgery  to  which  she  never  consented. 
She  did  nothing  to  authorize  or  justify  the  respondent  in 
supposing  that  she  ever  adopted  or  sanctioned  the  forgery. 
She  was  guilty  of  no  act,  and  did  not  omit  performance  of 
any  duty  toward  him,  by  reason  of  which  she  can  be  estopped. 
There  was  no  relation  of  trust  or  confidence  between  her  an<l 
the  respondent  Collins,  that  devolved  upon  her  the  duty  of 
procuring  an  adjudication  of  the  forgery  of  this  alleged 
conveyance.  She  had  in  all  respects  complied  with  the  law ; 
obtained  a  conveyance  in  due  form,  and  of  unquestionable 
validity,  of  these  premises;  had  it  duly  recorded;  and  was 
entitled  to  rely  upon  the  law  for  her  protection.  The  only 
statement  she  ever  made  of  record,  upon  which  the  public 
would  be  justified  in  relying,  was  legal  and  true  —  that  she 
acquired  title  to  the  property  from  her  grantor.  We  have 
sought  in  vain  to  discover  any  principle  of  law  or  equity 
upon  which  she  can  be  estopped.    Can  the  mere  knowledge 
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of  the  existenfee  of  a  forged  deed  of  record  to  her  property, 
and  her  failure  to  institute  legal  proceedings  to  have  it  de- 
clared a  forgery,  estop  her  in  the  face  of  the  statute  of  frauds  i 
The  court  will  bear  in  mind  that  this  is  not  the  case  of  actual, 
positive  fraud,  and  it  is  obvious  that  if  she  can  for  these  rea- 
scms  be  divested  of  her  title  to  her  property,  the  statute  of 
frauds  is  not  only  virtually,  but  in  effect,  fully  repealed. 
Here  the  appellant  accidentally,  after  the  forgery,  learned 
it;  but  once  admit  that  notice  of  it  will  devolve  upon  the 
party  the  duty  of  instituting  judicial  proceedings  to  declare 
such  a  forgery  a  nullity,  under  pain  of  forfeiting  the  title  to 
hia  land,  and  it  requires  no  prophet  to  foretell  that  the  next 
step  will  be  to  hold  that  examination  of  the  records  would 
furnish  the  necessary  means  of  ascertaining  the  existence  of 
record  of  any  forged  title,  and  that,  thus  having  the  means 
of  information,  inquiry  must  be  made,  or  the  party  will  be 
chargeable  with  notice,  and  consequently  bound  to  institute 
l^al  proceedings  to  have  it  adjudged  void,  or  be  forever 
estopped  from  asserting  title;  and  it  will  readily  be  seen 
that,  to  protect  the  title  to  real  estate,  not  only  must  the 
owner  searcli  the  record  in  advance  of  his  purchases,  but  he 
must  constantly  keep  himself  informed  upon  the  subject,  at 
the  peril  of  being  divested  of  his  pToperty  in  favor  of  some 
alleged  innocent  purchaser  for  value,  without  his  act,  knowl- 
edge, or  consent,  under  a  forged  conveyance.  We  are  free 
to  confess  that  we  have  been  unable  to  find  any  authority  in 
support  of  such  a  principle  of  law.  We  can  conceive  of  no 
view  of  law,  justice,  or  public  policy  that  will  sanction  it, 
and  we  submit  that  it  is  utterly  inadmissible  in  the  face  of 
our  statute  of  frauds,  were  there  anything  in  such  a  principle 
itself  to  recommend  it  to  our  adoption. 

If  these  views  be  correct,  and  of  their  correctness  we  can- 
not for  a  moment  doubt,  the  instructions  of  the  Oourt  to  the 
jury  were  erroneous,  and  the  judgment  must  be  reversed 
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Jarboe  &  Harrison,  for  Kespondent. 

The  instructions  given  at  the  request  of  the  defendants^ 
and  the  charge  of  the  Courts  correctly  presented  to  the  jury 
the  law  applicable  to  the  facts  developed  on  the  trial.  The 
position  of  the  defendants  is,  that  whether  the  plaintiff  exe- 
cuted the  deed  to  Gilbert  or  not,  she  by  her  acts  so  con- 
ducted with  reference  to  the  property  in  controversy,  and  so 
held  Gilbert  out  to  the  world  aa  the  owner  of  the  same,  that 
she  is  estopped  from  setting  up  any  right  or  claim  thereto. 

Respondent  does  not  assume,  as  do  counsel  for  appellant^ 
that  this  deed  was  a  forgery.  On  the  contrary,  he  assumes 
and  maintains,  as  he  did  at  the  trial,  that  it  was  the  deed  of 
Mrs.  Meley,  signed  and  executed  by  her.  This  was  one  of 
the  questions  litigated  between  the  parties,  and  submitted 
to  the  jury  for  their  determination.  It  was  made  a-  special 
subject  of  instruction  to  them  by  the  Court  There  was  much 
testimony  offered  upon  this  point  at  the  trial  —  conflicting 
testimony,  too,  and  from  which  the  jury  would  have  been 
fully  authorized  to  find  in  favor  of  the  defendant. 

But,  irrespective  of  .this  question,  we  maintain  that  the 
appellant  is,  under  the  facts  developed  in  the  present  case, 
estopped  from  asserting  any  claim  to  the  land  in  controversy. 

The  appellant  gravely  propounds  to  the  Court:  "  Does  the 
recording  of  a  forged  deed  of  real  estate  make  an  estoppel 
upon  the  real  owner  in  favor  of  an  innocent  purchaser  for 
value } "  Of  course  it  does  not.  Kespondent  does  not  insist 
upon  any  such  proposition,  and  all  the  argument  and  citation 
of  authorities  by  the  appellant  upon  this  branch  of  his  brief 
are  inapplicable. 

The  question  of  estoppel  could  not  arise  under  such  a  state 
of  facts,  unless  it  was  the  party  himself  who  recorded  the 
forged  deed.  In  that  case  there  would  be  some  "  act "  or 
"  admission  "  on  the  part  of  the  party  sought  to  be  estopped, 
but  in  the  case  supposed  by  the  appellant  the  party  whose 
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deed  was  forged  had  nothing  to  do  with  the  transaction  on 
the  recording  of  the  instrument,  and  knew  nothing  about  it 
until  it  was  sought  to  be  enforced  against  him. 

Such  a  state  of  f  acts,  and  the  argument  based  thereon,  has 
no  application  to  the  question  now  before  the  Court,  for  the 
simple  reason  that  there  is  not  a  particle  of  identity  or  par- 
allelism between  them.  Throughout  dvery  line  of  the  in- 
structions given  to  the  jury,  in  the  present  case,  is  the  pre- 
dominant idea  that  the  plaintiff  knew,  was  cognizant  of, 
assented  to,  and  acquiesced  in  the  fact  that  there  was  a  deed 
on  record  from  herself  to  Gilbert,  and  that  she  also  ^*  con- 
sented ''  to  let  that  deed  remain  on  record,  and  thus  held  Gil- 
bert out  to  the  world  and  to  the  defendants  as  the  owner 
of  the  land  in  question.  It  was  only  upon  the  condition  that 
they  found  such  to  be  the  facts  that  they  were  instructed 
that  the  plaintiff  had  so  conducted  with  reference  thereto  as 
to  preclude  her  right  to  recover. 

We  insist  that  these  instructions  were  correct,  and  that 
the  plaintiff  was  estopped  by  her  acts  and  negligence  from 
asserting  any  daim  to  the  land. 

Appellant  lays  down  as  a  proposition  of  law,  and  occupies 
considerable  time  in  endeavoring  to  show,  that  a  person,  in 
Older  to  be  estopped  by  his  acts  or  conduct,  must  have  Wr 
tended  to  influence  the  conduct  of  some  one.  We  do  not 
understand  that  such  is  the  unqualified  definition  of  an  es- 
toppel It  is  true  that  that  word  is  used  in  some  of  the 
cases  as  one  of  the  elements  necessary  to  create  an  estoppel 
It  is,  in  fact,  so  used  by  Justice  Oowbi?,  in  the  case  of  Dezell 
V.  OdeU,  3  Hill,  219,  referred  to  and  cited  in  Davis  v.  Dcuois, 
26  CaL  40,  and  which  appellant  has  erroneously  given  in  his 
brief  as  the  language  of  this  Court  in  the  latter  case. 

It  is  also  found  in  other  cases  in  the  same  connection,  but 
we  conceive  the  meaning  of  the  Court  in  them  all  to  have 
reference  to  the  objective  result  of  the  particular  act,  rather 
than  to  the  motive  of  the  person  who  performs  the  act    It 
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is  not  necessary  that  the  person  who  is  estopped  should  have 
exercised  a  particular  volition,  with  reference  to  the  effect 
to  be  produced  by  his  act,  but  it  is  sufficient  if  the  act  has 
produced  that  effect  independent  of  or  even  contrary  to  the 
actual  volition  of  the  person  acting. 

In  nearly  all  the  cases  in  which  the  ''  intention  "  is  named 
as  an  element  of  the  definition  of  estoppel,  there  is  also 
foimd  ^^  carelessness ''  or  *^  culpable  negligence  "  as  an  equiv- 
alent In  Biddle  Bogga  v.  Merced  Mining  Company,  14  CaL 
368,  the  Court  gives  as  one  of  the  elements  of  an  estoppel 
'^that  he  made  the  admission  with  the  express  intention  to 
deceive,  or  with  such  careless  or  culpable  negligence  as  to 
amount  to  constructive  fraud."  (Story's  Eq.,  Sec  886,  et 
seq. ;  Origgs  v.  WeUs,  10  Ad.  &  E.  97.) 

The  books  are  full  of  authorities  to  the  effect  that  when 
one  having  title  to  real  estate  stands  by  and  suffers  another 
to  purchase  without  making  known  his  claim,  he  shall  not 
lEifterwards  be  permitted  to  assert  his  claim  against  such  per^ 
son  (Wendell  v.  Van  BenssalaeVj  1  John.  Ch.  354;  2  Smith's 
Lead.  Cases,  5th  Am.  ed.  660 ;  Storry  v.  Barker,  6  John.  Ch. 
166 ;  Brewster  v.  Baker,  16  Barb.  618 ;  Hicks  v.  Cram,  17 
Vt.  449) ;  and  "standing  by*'  is  held  to  mean  not  "actual 
presence,"  but  such  knowledge  as  under  the  circumstance? 
makes  it  his  duty  to  speak.  (State  v.  Holloway,  8  Blackf. 
47 ;  Thompson  v.  Blanchard,  4  Comst  809.) 

In  Pickard  v.  Sears,  6  Ad.  &  E.  489,  the  rule  is  laid  down 
as  follows:  "When  one  by  his  word  or  conduct  willfully- 
causes  another  to  believe  the  existence  of  a  certain  state  of 
things  and  induces  him  to  act  on  that  belief,  so  as  to  alter 
his  own  previous  position,  the  former  is  concluded  from 
averring  against  the  latter  a  different  state  of  things  as  ex- 
isting at  the  same  time.'' 

"Willfully,"  in  this  connection,  means  "knowingly.''  (28 
Me.  539;  Biephens  v.  Baird,  9  Cow.  S74;  Frost  v.  Saratoga 


July,  1871.]  Mbubt  v.  Ooixikb,  671 


Argnment  for  Respondent 


Ins.  Co.,  5  Denio,  164;  Phimb  v.  CaMaraugns  Ins.  Co.,  18 
N.  Y.  392;  WendeU  v.  Van  Renssalaer,  1  John.  Ch.  354.) 

In  none  of  these  cases  was  there  any  "intention"  devel- 
oped on  the  part  of  the  party  acting,  yet  the  Court  held  him 
estopped  by  his  acts.  (Mcm^facturers*  Bank  v.  Hazard,  30 
N.  Y.  280;  Brookman  v.  Metcalf,  4  Kobt.  568.) 

Under  the  principles  laid  down  in  the  foregoing  cases,  we 
maintain  that  the  plaintiff  is  estopped  from  asserting  her 
claim  to  this  land.  The  fact  that  after  she  found  out  that 
the  deed  in  question  had  been  placed  on  record,  and  that 
thereby  Gilbert  was  held  out  to  the  world  as  the  owner  of 
the  land,  she  lived  in  the  same  house  with  him  for  a  period 
of  several  months,  and  took  no  steps'  to  procure  the  cancel- 
lation of  the  deed,  characterizes  her  as  guilty  of  "such 
cai-eless  or  culpable  negligence  as  to  amount  to  constructive 
fraud,"  upon  any  one  who  should  thereafter  become  a  bona 
fide  purchaser  of  the  lot,  for  value,  from  or  under  said  Gil- 
bert- 
Knowing  as  the  plaintiff  did,  that  the  instrument  pur- 
ported to  be  a  conveyance  from  herself  to  Gilbert,  and  know- 
ing, too,  that  this  instrument  was  spread  at  full  length  upon 
the  face  of  the  public  records  of  the  county,  and  that  every 
person  who  examined  those  records  must  see  that  deed,  and 
must  conclude  that  Gilbert  was  the  owner  of  the  lot,  and 
yet,  with  all  tibis  knowledge  inevitably  existing  in  her  mind, 
taking  no  steps,  and  doing  no  act  to  counteract  its  effect,  but 
silently  and  quietly  allowing  all  its  influence  to  have  opera- 
tion upon  the  mind  of  any  one  who  should  choose  to  act 
upon  it,  she  must  be  r^arded  by  the  Court  as  having  ac- 
quiesced in  and  consented  to  the  representation  of  ownership 
thus  held  out,  and  thus  have  become  a  party  to  the  transac- 
tion, from  the  effects  of  which  she  is  not  now  at  liberty  to 
withdraw.  She  "kept  silent  when  she  should  have  opened 
her  mouth  and  spoken,^'  and  she  diall  not  now  be  allowed  to 
open  her  month  and  speak. 
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By  her  conduct  she  willfully  (t.  e.  knowingly)  caused  the 
whole  world  to  believe  that  Gilbert  was  the  owner  of  the  lot, 
and  induced  the  defendant  to  act  upon  that  belief  in  the 
purchase  of  the  lot,  and  she  is  now  concluded  from  averring 
that  Gilbert  was  not  the  owner.  She  stood  by  from  1861 
until  1867,  holding  Gilbert  out  as  the  owner  of  the  lot,  and 
allowed  the  defendant  to  purchase  the  same,  and  pay  his 
money  therefor,  upon  the  faith  and  understanding  of  a  fact 
which  she  could  at  any  time  contradict,  and  she  cannot  now 
dispute  that  fact. 

By  allowing  that  deed  to  remain  on  record  imchallenged 
and  uncontradicted,  she  acted  the  same  as  though  she  had 
allowed  it  to  be  posted  upon  her  own  door  post,  by  which 
she  passed  in  and  out  every  day,  without  removing  it  She 
accepted  it  as  correct,  and  held  it  out  to  the  world  as  her 
act 

We  do  not  claim  that  the  putting  df  a  forged  deed  upon 
record  would  affect  the  rights  of  an  owner  of  land,  nor  liat 
the  plaintiff's  right  to  the  land  in  controversy  would  have 
been  in  the  slightest  degree  affected  by  the  mere  recordation 
of  the  deed  to  Gilbert,  if  she  never  had  executed  it  We  do 
not  claim  that  the  presumptive  knowledge  of  all  deeds  placed 
on  record,  which  the  law  ascribes  to  every  citizen,  would 
require  any  action  on  his  part  to  overcome  the  effect  that 
the  recording  of  a  forged  deed  might  produce;  but  we  rely 
upon  the  fact  that,  after  the  plaintiff  had  actual,  positive 
knowledge  that  this  deed  was  on  record,  she  culpably  and 
negligently  allowed  it  to  remain  without  challenge  or  con- 
troversy, and  thereby  induced  the  defendant  to  purchase 
the  lot,  relying  upon  the  tacit  representations  that  she  thus 
held  out  to  him,  and  all  others  who  might  choose 
to  act  upon  them.  We  concede  the  proposition  urged 
by  appellwt — that  a  party  cannot  be  divested  of  his  land 
by  a  forged  deed;  but  vre  claim,  also,  that  a  party  may  so 
act  with  reference  to  a  forged  deed  that  he  will  be  held 
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to  have  aooepted  it^  and  will  be  bound  by  its  terms.  If  one, 
knowing  that  a  deed  bas  been  forged,  declares  that  it  is 
genuine,  he  is  precluded  from  disputing  that  fact  as  against 
one  who  has  acted  npon  that  declaration ;  and  we  say,  far- 
ther, that  such  dedaimtioii  may  be  as  potently  made  by  his 
lilsQoe  as  by  his  eoqnress  statement  in  words. 

We  maintain,  moreover,  that  after  the  plaintiff  had  foimd 
out  that  this  instrument  was  on  record,  and  had  consented 
that  Gilbert  should  continue  to  hold  the  title  to  the  prem- 
ifles  for  a  period  of  two  years,  she  held  Gilbert  out  to  the 
world  as  the  owner  of  the  bt^  and  is  estopped  from  ques- 
tioning the  title  of  any  purchaser  under  Gilbert^  for  value, 
and  without  notice  of  the  relation  which  Gilbert  held  to 
the  lot 

The  plaintiff,  by  her  acts  and  conduct,  placed  herself  with- 
in the  operation  of  that  mle  applicable  in  morals  as  well  as 
in  law:  '^Whenever  one  of  two  innocent  parties  must  suffer 
by  the  act  of  a  third,  he  who  enabled  such  third  person  to 
occasion  tie  loss  must  bear  it'*  In  Young  v.  Qrate,  4  Bing. 
253,  it  was  held  that  when  one  had  so  negligently  drawn  a 
check,  that  the  amount  of  the  check  was  increased  by 
forgery,  and  the  person  upon  whom  it  was  drawn  had  paid 
the  larger  sum,  the  loss  must  fall  upon  the  drawer,  and 
not  the  hanky  inasmudi  as  it  was  through  the  fault  of  the 
drawer  that  the  loss  had  occurred.  {Bank  of  U.  S.  v.  Bank 
of  Oeorgia,  10  Wheat  333 ;  Gloucester  Sank  y.  Salem  Bank, 
17  Mass.  83.) 

Aasmning  that  the  plaintiff  is  equally  innocent  with  the 
defendant,  and  that  in  any  event  one  of  the  parties  must 
hear  a  loss  arising  out  of  the  fact  that  the  deed  to  GKlbert 
had  been  placed  on  record  without  the  knowledge  of  the 
plaintiff,  still  it  is  the  plaintiff  who  must  bear  that  loss,  inas- 
much as  it  was  her  act  which  enabled  Gilbert  to  occasion 
Vol.. 
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the  lods.  It  was  in  her  power  to  prevent  the  eflFect  which 
that  deed  and  its  recordation  would  have,  and  she  negli- 
gently stood  by  and  refrained  from  taking  any  step  hereto. 
She  even  consented  that  Gilbert  .should  hold  the  title  for 
two  years,  and  she  did  this,  we  suppose,  upon  the  faith  of 
his  promise  that  he  would  give  her  back  the  lot  Having 
ascertained  that  her  faith  was  not  well  founded,  she  cannot 
now  be  allowed  to  set  up  his  faithlessness  as  a  reason  why 
the  respondent  should  suffer.  She  brought  herself  within 
the  spirit  of  the  principle  laid  down  by  the  Supreme  Court 
of  Wisconsin,  cited  in  appellant's  brief  as  the  reason  for 
upholding  deeds  f raudidently  made  to  bona  fide  purchasers : 
**No  matter  what  fraudulent  representations  induced  the 
grantor  to  do  these  actd,  an  innocent  third  person  shall  not 
be  made  to  bear  his  misfortune,  or  suffer  for  his  credulity." 
In  the  present  case,  the  defendant  ought  not  to  suffer  from 
the  fact  that  the  plaintiff,  having  placed  reliance  upon  the 
statement  of  Gilbert  that  he  would  give  her  back  the  lot, 
refrained  from  taking  any  steps  to  have  the  deed  canceled, 
and  found  out,  too  late,  that  Gilbert  had  been  false  to  her, 
and  had  fraudulently  conveyed  the  lot  to  an  innocent  pur^ 
chaser. 

The  authorities  cited  by  appellant  upon  the  subject  of 
the  fraudulent  delivery  or  procurement  of  a  deed  placed  in 
escrow,  are  not  applicable  to  the  present  case,  for  the  reason 
that  the  doctrine  of  estoppel  urged  by  us  could  not  possibly 
arise.  In  all  those  cases,  the  grantee  was  in  nowise  con- 
nected with  the  fraud,  and  not  aware  that  it  had  been  com- 
mitted until  an  attempt  waa  made  to  enforce  the  fraud 
against  him. 

The  principle  upon  which  all  thoee  cases  proceed  is  that 
of  special  agency:  that  one  dealing  with  a  special  agent  is 
bound  to  ascertain  the  extent  of  his  powers,  and  acts  at  hi;) 
peril  if  he  fails  to  make  inquiry ;  that  wlien  a  deed  is  deliv- 
ered by  one  other  than  the  grantor,  the  recipient  is  bound 
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to  regard  the  person  delivering  as  merely  a  special* agent,  and 
that  any  act  of  such  agent  beyond  his  powers  is  utterly  with- 
out authority  or  effect,  and  a  transaction  to  which  the  grantor 
is  in  nowise  a  party.  It  is  held,  however,  in  some  of  these 
cases  (4  Whart.  382;  82  Verm.  363),  that  the  grantor  may  so 
act  as  to  recognize  and  adopt  the  fraudulent  act  of  the  de- 
positary, and  thereby  be  bound  by  it. 

Nor  do  we  conceive  that  the  authorities  cited  upon  the 
subject  of  prior,  registration  of  a  subsequent  deed  can  have 
any  influence  in  determining  this  case.  These  all  proceed 
upon  an  entirely  different  principle  of  law  —  t.  e.,  the  effect  of 
constructive  notice.  That  an  estoppel  binds  privies  in  estate 
needs  no  further  citation  than  Coke  on  litt.  362,  and  the 
various  subsequent  cases  in  which  the  principle  has  been 
affixed.  We  do  not  contend  that  strangers  are  bound  by  or 
can  invoke  it.  We  maintain,  however,  that  the  appellant  is 
not  a  stranger,  but  a  privy  in  estate  under  the  purchase  from 
Gilbert,  in  whose  power  it  was  to  say  to  the  plaintiff  that 
her  holding  G^ilbert  out  as  the  owner  had  estopped  her  from 
asserting  her  claim  against  him. 

In  conclusion,  we  maintain  that  the  instructionB  of  the 
Court  were  correct;  that  they  were  authorized  by  the  facts 
in  the  case;  and  that  the  jury  were  fully  authorized,  from  the 
evidence  presented  to  them,  to  find  in  favor  of  the  conditions 
upon  which  the  charge  was  predicated,  and  then  applying  the 
law,  as  thus  laid  down,  to  the  facts  bo  found  by  them,  render 
their  verdict  for  the  defendant 

By  the  Court,  Rhodes,  0.  J. : 

In  June,  1859,  the  plaintiff  was  the  owner  of  the  premises 
m  controversy.  The  defendant  Collins  produced  a  deed  of 
the  premises,  dated  June  4th,  1869,  and  recorded  the  same 
month,  which  purported  to  have  been  executed  by  the  plain- 
tiff to  one  Jamea  A.  Oilbert,  and  proved  by  a  aubscribing  wit- 
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ness.  He  also  produced  a  deed  of  the  premises  from  Gilbert 
to  McKenzie,  dated  October  IBth,  1865;  and  a  deed  from  Mc- 
Kenzie  to  the  defendant  Collins^  dated  April  28th,  1866  — 
and  proved  that  the  latter  paid  the  purchase  money.  The 
plaintiff's  evidence  tended  to  show  that  the  deed  from  her  to 
Gilbert  was  a  forgery;  and  it  was  shown  that  some  time  after 
the  date  of  the  deed,  but  prior  to  1861,  she  learned  of  ita 
existence,  and  ascertained  that  it  had  been  recorded.  The 
defendant's  evidence  tended  to  prove  that  Collins,  at  the  time 
of  his  purchase,  had  no  knowledge  that  the  plaintiff  claimed 
that  the  deed  from  her  to  Gilbert  was  a  forgery.  This  action 
was  commenced  in  1867. 

The  question  presented  for  decision  arises  on  the  instruc- 
tions. The  Court  laid  down  this  rule  of  law:  That  if  the 
plaintiff  became  aware  that  the  alleged  deed  from  her  to 
Gilbert  was  of  record  within  about  one  year  from  the  time 
it  was  recorded;  and  if  Gilbert  returned  to  this  State  in  1801 
and  boarded  with  her  for  a  time;  and  if  during  that  time 
she  was  aware  of  the  existence  and  recordation  of  that  deed ; 
and  if  she  took  no  steps  to  have  the  deed  set  aside  and  an- 
nulled, then,  if  the  defendant  Collins,  in  1866,  purchased  the 
property  for  a  valuable  consideration,  relying  upon  the  gen- 
uineness of  the  purported  deed  from  the  plaintiff  to  Gilbert, 
without  any  knowledge  that  she  claimed  that  the  deed  had 
been  forged,  the  defendant  is  entitled  to  recover.  The  reason 
assigned  is,  that  as  she  took  no  steps  to  have  the  deed  an* 
nulled,  she  thereby  permitted  the  parties  claiming  under 
it  to  deal  with  the  property  as  their  own;  and  that  as  the 
defendant  purchased  the  property  under  these  circumstances, 
the  plaintiff  is  estopped  to  say  that  the  alleged  deed  is  not 
her  deed. 

It  will  be  assumed,  for  the  purposes  of  the  argument,  that 
the  deed  is  a  forgery.  The  circumstance  that,  during  a  por- 
tion of  the  time,  Gilbert  was  within,  and  dyring  another 
portion  of  the  time  was  without,  the  State,  may  be  dis- 
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carded;  for  the  plaintiff  could  readily  have  commenced  her 
action  against  him  in  either  case.  The  case  does  not  ahow 
that  the  plaintiff  knew  of  the  respective  sales  of  the  prop- 
erty by  Gilbert  and  his  vendee,  or  that  either  of  them 
intended  to  effect  a  sale,  until  after  the?  respective  convey- 
ances had  been  executed.  The  length  of  time  intervening 
between  the  notice  to  the  plaintiff  of  the  recordation  of  the 
deed,  and  the  purchase  of  the  property  by  the  defendant,  is 
not  material  to  the  question.  It  is  not  relied  on  as  extinguish- 
ing the  plaintiff's  titie  by  the  operation  of  the  statute  of 
limitations.  If  the  plaintiff  is  estopped  to  set  up  her 
title  because  the  defendant  purchased  the  property  five 
years  after  the  plaintiff  knew  that  the  deed  was  of  record  — 
she  not  having  taken  any  ateps  during  that  time  to  attack 
the  deed  —  then  the  delay  of  one  year  or  one  month  would 
afford  th^  defendant  the  same  advantage.  The  proposition 
advanced  in  the  instructions^  when  stripped  of  accidental 
and  immaterial  circumstances  is,  that  if  the  defendant  pur- 
chased the  property  and  paid  the  consideration  without  any 
notice  that  the  deed  in  question  was  a  forgery,  and  after  the 
plaintiff  knew  that  the  deed  was  of  'record,  and  before  she 
had  taken  any  steps  to  have  it  annulled,  she  is  estopped  to 
allege  that  it  is  not  her  deed. 

The  cases  which  lay  down  the  familiar  doctrine — that  one 
who  stands  by,  and  purposely  or  negligently  suffers  his  prop- 
erly to  be  disposed  of  by  another,  is  estopped  to  assert  his 
title  to  the  property — have  no  application  here,  for  the  plain- 
tiff did  not  "  stand  by  ^  while  Gilbert  or  his  vendee  was 
Belling  her  property.  The  provisions  of  the  Registry  Act  do 
not  support  the  proposition  of  the  defendant,  for  no  such 
result  is  dictated  by  the  Act  The  defendant's  position, 
however,  would  be  the  same  as  that  which  is  now  taken,  had 
he  seen  the  deed  in  Gilbert^s  hands,  instead  of  the  record  of 
the  deed.  No  authorities  are  cited  by  the  defendant  which 
directly  sustain  his  position. 
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As  neither  the  forged  deed  nor  either  of  the  subsequent 
deeds  affected  the  plaintiff^s  title,  she  must  recover  upon 
her  legal  title,  unless  the  defendant  has  made  out  a  good 
equitable  defense.  Was  it  not  incumbent  on  him  to  have 
pleaded  his  equitable  defense — the  matter  of  estoppel  in  pais, 
relied  upon  by  him?  The  question  is  not  discussed  by 
counsel,  and  it  will  not  be  necessary  to  decide  it  in  this 
case. 

Could  it  be  shown  to  be  the  duly  of  the  owner  of  prop- 
erty, whenever  another  person  asserts  title  to  such  property, 
or  is  apparently  the  owner  of  it,  to  proceed  at  once  to  vindi- 
cate his  title  and  destroy  the  apparent  title  in  such  other 
person,  there  would  be  but  little  difficulty  in  holding  that 
his  neglect  so  to  do,  could  be  relied  upon  as  an  estoppel  by 
a  purchaser  from  such  person,  in  good  faith  and  for  a  valu- 
able consideration.  If  such  were  the  rule,  there  would  be 
no  difficulty  in  finding  cases  in  point.  Among  the  innumer- 
able cases,  in  which  the  owner  of  personal  property  has 
sought  to  recover  the  possession  from  a  person  who  had 
bought  the  property  from  one  who  had  obtained  the  posses- 
sion by  a  larceny  or  by  force,  no  one  is  brought  to  our 
attention  which  holds  that  the  delay  of  the  owner  in  suing 
for  the  recovery  of  the  property  impaired  his  title.  And  yet, 
possession  is  prima  facie  evidence  of  title  —  evidence  of  as 
high  an  order  as  the  record  of  a  deed.  Other  illustrations 
might  be  found  in  cases  of  forged  bills  and  notes,  and  forged 
indorsements.  The  owner  of  property  is  justified  in  rely- 
ing upon  his  title ;  and  he  is  under  no  obligation  to  proceed 
against  all  persons  who  may  assert  a  hostile  title,  although 
another  person  might  be  deceived  by  the  apparent  genuine- 
ness of  such  hostile  title.  We  have  never  heard  it  asserted 
that  it  was  incumbent  on  the  person  who  has  acquired  title 
to  lands  by  adverse  possession,  to  commence  an  action  tor 
quiet  his  title  against  the  person  whose  title  had  been  extin- 
guished by  the  adverse  possession,  though  the  title  of  the 
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kter  appeared  of  record  to  be  the  true  title.  In  the  case 
at  bar,  it  cannot  be  said  that  the  plaintiff,  by  any  act  or 
n^lect,  induced  the  purchjise  by  the  defendant  It  was  not 
h^  duty,  if  her  own  interests  did  not  require  it,  to  take  the 
necessary  steps  to  have  the  deed  to  Gilbert  annulled.  It  is 
true  that  a  purchaser  from  him,  relying  on  the  record,  might 
be  injured,  but  he  could  readily  protect  himself  by  exacting 
from  his  vendor  the  necessary  covenants. 
Judgment  reversed  and  cause  remanded  for  a  new  trial 


[2.828.1 

JAMES  REGAN  v.  OWEN  MoMAHON  vr 

Jddgmrnt  IK  Pabtition. —  If  tenants  In  common  own,  some  in  fee,  others 
A  Ufa  astmte,  and  the  deed  ereatlnir  the  life  estate  glTes  the  remainder 
to  such  children,  and  the  lawful  issue  of  deceased  children,  of  tha 
person  owning  the  life  estate,  as  shall  he  liying  when  the  life  estate 
terminates,  a  judgment  of  partition,  made  before  the  life  estate 
terminates,  should  not  Hx  the  quantity  of  interest  of  those  claiming  the 
remainder.  Such  Judgment  sufficiently  protects  those  claiming  tbt 
remainder,  if  it  allots  the  life  estate,  subject  to  the  right  of  those 
holding  in  remainder. 

InH. —  When  It  is  uncertain  to  whom,  and  in  #hftt  proportions  a  r#- 
mainder  may  descend,  after  the  termination  of  a  life  estate,  a 
judgment  In  partition,  made  before  the  life  estate  terminates,  shoald 
not  aseertaJn  the  interest  of  those  holding  In  remainder. 

Appbai.  from  the  District  Court  of  the  Twelfth  Judicial 
District^  City  and  County  of  San  Francisco. 

Txk  the  year  1839  the  Mexican  Gbvemment  granted  to 
Francisco  Sanchez  the  Rancho  San  Pablo,  lying  in  what 
became  the  County  of  San  Mateo  after  the  admission  of 
California  as  a  State.  The  grant  was  confirmed  by  the 
United  States  authorities ;  and  said  Sanchez,  on  the  5th  day 
of  March,  1868,  conveyed  the  same  to  Arcenia  Miramontes, 
Pedro  Higuera,  and  Ramon  de  Zaldo,  in  trust 

First  —  To  permit  Teodora  Higuera  de  Sanchez,  then  the 
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wife  of  said  Francisco,  to  have,  during  her  natural  life,  for 
her  sole  and  separate  use  and  benefit,  the  possession^  use,  and 
enjoyment  of  said  rancho. 

Second  —  To  hold  the  undivided  one  half  of  said  rancho 
for  said  Teodora  absolutely,  and  to  convey  the  same  in  fee 
gimple,  as  she  should  in  writing  direct 

Third  —  To  hold  the  other  undivided  half  of  said  rancho 
until  the  decease  of  said  Francisco  Sanchez  and  said 
Teodora  Higuera  de  Sanchez,  and  then  to  convey  the  same 
unto  the  then  living  children  of  said  Francisco  Sanchez  by 
■said  Teodora,  share  and  share  alike;  and  if  any  of  said 
children  should  then  be  dead,  leaving  lawful  issue,  then  to 
convey  the  share  which  would  have  gone  to  said  deceased 
child  to  the  then  living  issue  of  such  deceased  child.  On 
said  fifth  day  of  March  said  trustees  granted  and  surrendered 
to  said  Teodora,  by  a  conveyance  in  writing,  for  her  sole 
and  separate  use  and  benefit,  the  sole  possession,  use,  and 
enjoyment,  during  her  life,  of  said  rancho.  Said  Francisco 
died  in  September,  1862.  At  the  time  of  the  execution  and 
delivery  of  said  deed  to  said  trustees  there  were  living  nine 
children  of  said  Francisco  Sanchez  and  his  wife,  said  Theodora 
Higuera  de  Sanchez;  said  children  being  Pedro  Sanchez^ 
Luis  de  Sanchez,  Luisa  Sanchez,  Bosalia  Sanchez,  the  wife 
of  Frank  N".  Gutierrez,  Tomas  Sanchez,  Francisco  Sanchez, 
Cipriano  Sanchez,  Guadalupe  Sanchez,  Geneveva  Sanchez, 
the  wife  of  Lorenza  Pacheco. 

The  plaintiflF,  who  had  acquired  an  imdivided  interest  in 
the  rancho,  commenced  this  action  for  a  partition  on  the 
16th  day  of  November,  1868.  Said  Teodora  and  the  chil- 
dren, and  a  large  number  of  other  persons  who  claimed 
nnder  Teodora  and  the  children,  were  made  defendants. 
Two  of  the  children,  Guadalupe  Sanchez  and  Geneveva 
Sanchez  de  Pacheco,  diea  during  the  pendency  of  the  suit. 
George  F.  Sharp  was  one  of  the  defendants. 

The  Court  partitioned  the  rancho  among  the  different 
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owners,  in  fee  and  of  life  estates.     At  the  time  the  partition 
was  made  said  Teodora  was  living. 
The  final  decree  contained  the  following  provision: 

^  It  further  appearing  that  the  defendants  Tomas  Sanchez, 
Cipriano  Sanchez,  Francisco  Sanchez,  Juan  Bemal,  Pedro 
Sanchez,  George  F.  Sharp,  Patrick  Flannelly,  Patrick 
Feeny,  Bobert  Inches,  and  Clorinda  Perez  and  Jose  Garcia, 
and  the  plaintiff  James  Began,  are  entitled  to  remainders 
in  certain  portions  of  said  rancho.  It  is,  therefore,  ordered 
and  decreed  that  such  portions  of  said  rancho  as  are  allotted 
to  said  plaintiff,  and  to  various  defendants,  for  and  during 
the  life  of  said  Teodora  Higuera  de  Sanchez,  are  so  allotted, 
subject  to  the  rights  of  said  plaintiff  and  defendants,  so  hold- 
ing remainders  as  aforesaid*" 

The  other  facts  are  stated  in  the  opinioiL 

John  Hunt,  Jr.,  for  Appellant. 

The  decree  does  not  provide  for  appellant?s  rights,  in  the 
event  of  Bosalia  surviving  any  or  all  of  her  brothers  and 
sisters. 

/.  B.  Harmon  and  J.  P.  Hogej  for  Eespondenta. 

The  statute  does  not  permit  appellant's  interest  to  be  set 
apart  in  some  specific  tract  of  land.  He  has  a  vested  rer 
mainder  only,  to  come  into  possession  after  the  decease  of 
Teodora  Sanchez  —  an  event  which  has  not  oocurred.  Until 
that  event  the  land  can  be  actually  divided  only  among 
those  persons  who  have  fee  simple  or  life  estate  interests 
therein. 

By  the  Oourty  Waixaob,  J. : 

Under  the  conveyance  in  trust  Teodora,  the  mother  of 
'Bosalia,  the  appellant's  grantor^  became  seized  of  an  estate 
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that  the  premises  mentioned  in  the  complaint  herein  were 
allotted  upon  such  partition  to  plaintiff;  tiiat  immediately 
after  such  partition  plaintiff  inclosed  said  premises  with  a 
fence,  consisting  of  posts,  in  size  three  by  four  inches  and 
four  and  one  half  feet  high,  set  in  the  ground  eight  feet 
apart,  with  two  rails  nailed  thereon,  which  were  two  inches 
by  thi*ee  inches  in  size ;  this  was  in  the  Fall  of  1853. 

"  Fourth  —  That  during  said  period  of  time,  said  plaintiff 
did  not  live  upon  or  cultivate  said  premises,  and  did  no  othe.* 
acts  of  possession  upon  said  premises  beyond  the  fencing 
above  mentioned. 

"Fifth  —  That  defendant  entered  upon  said  premises  out 
May  28th,  1862,  by  virtue  of  purchase  and  conveyance  from 
Stuart  Smith,  and  immediately  built  a  small  house  thereon, 
and  inclosed  the  same  with  a  fence,  and  put  a  tenant  therein, 
and  has  ever  since  and  now  does  keep  possession  of  the  same. 

"  Sixtb  —  That  Isaid  premises  are  within  the  charter  lii.e 
of  1851,  of  the  City  of  San  Francisco,  as  it  was  incorporated 
in  1861.'' 

The  other  facts  are  stated  in  the  opinion. 

John  B.  Jarhoe,  for  Appellant. 

The  judgment  is  not  supported  by  the  findings,  but  is 
directly  antagonistic  to  them.  The  facts  found  show  that 
the  property  in  question  was  subject  to  and  under  the  will 
and  control  of  the  plaintiff,  he  being  in  the  exclusive  occu- 
pation thereof.  This  constitutes  a  complete  common  law 
possession,  which  is  the  only  possession  necessary  to  estab- 
lish in  this  action.  The  Court  having  found  the  plaintiff's 
occupation  and  possession  down  as  late  as  the  Fall  of  1853, 
the  law  presumes  it  to  have  continued  in  the  same  condition 
until  it  was  interrupted  by  the  defendants,  which  the  Court 
finds  was  on  the  28th  day  of  May,  1862.  There  is  no  pro- 
tesise  that  Stuart  Smith,  from  whom  defendant  deraigns  title, 
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ever  had  a  title  or  was  ever  in  possession.  The  findings  show 
title  in  the  plaintiff,  and  an  entry  and  ouster  by  the  defend- 
ant, without  any  justification  or  authority  for  such  entry. 

E,  A.  Lawrence,  for  Respondent. 

A  brush  fence  three  feet  hi^  was  held  not  to  constitute 
possession  in  Button  v.  Schumacher,  21  Oal.  458.  The  fence 
in  this  case  was  only  a  temporary  brudi  f enee^  The  plain- 
tiff must  recover  on  the  strength  of  hie  own  title,  and  hence 
it  is  for  him  to  show  how  long  the  fence  continued.  (Wolf  v. 
BaUwm,  19  Cal.  806 ;  Polach  ▼.  McGrath,  89  CaL  15 ;  Borel 
?.  BMim,  80  Cal.  408.) 

By  the  Court,  Cbooxbtt,  J.s 

The  action  is  ejectement,  and  was  tried  before  the  Oburt 
without  a  jury.  Written  findings  were  filed,  and  a  judgment 
entered  for  the  defendant,  from  which  the  plaintiff  appeals 
cm  the  judgment  roll  alone,  unsupported  by  a  statement  on 
appeaL  The  ground  of  error  relied  upon  is  that,  on  the  facta 
expressly  found,  the  plaintiff,  and  not  the  defendant,  was  en* 
titled  to  judgment.  But  we  must  presume,  in  support  of  the 
judgment,  that  the  Court  found  not  only  the  facts  included  in 
the  written  findings,  but  also  such  other  facts  within  the 
issues  as  are  necessary  to  support  the  judgment  It  is  not 
enough  that  the  written  findings  do  no^  of  themselves,  war- 
rant the  judgment;  but  to  procure  a  reversal,  the  express 
ibdings  must  be  absolutely  inconsistent  with  the  judgment, 
conceding  all  the  other  facts  within  the  issues  to  have  beon, 
found  in  aceordaaoe  with  it. 

The  facta  within  the  issues  not  expressly  found  are  pre- 
sumed to  have  been  in  accordance  with  the  judgment,  which 
must,  therefore,  be  affirmed,  unless  the  express  findings  affirm- 
atively show  it  to  be  erroneous.  This  has  been  too  often 
decided  by  this  Court  to  merit  further  discussion.  The  plain- 
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tifi  relies  solely  on  prior  possession  as  procf  of  title,  and  the 
answer  not  only  denies  the  plaintiff's  title  and  right  of  pos- 
session, but  sets  up  as  a  separate  defense  an  abandonment  of 
the  plaintiff's  claim  prior  to  the  commencement  of  the  action. 
If  it  be  conceded  that  in  1853  the  plaintiff  had  the  actual  pos- 
session of  the  premises  by  means  of  a  sufficient  inclosure,  he 
may,  nevertheless,  have  abandoned  the  possesaion,  or  conveyed 
all  his  title  to  the  defendant,  or  to  a  third  person,  prior  to  the 
commencement  of  the  action,  either  or  both  of  which  facts  it 
was  competent  for  the  defendant  to  prove  under  the  issues : 
and  we  must  TMvsume.  in  support  of  the  judgment,  that  one 
or  both  of  them  were  proved.  If  no  other  facts  than  tliosc 
expressly  found  were  proved  at  the  trial,  it  should  have  been 
made  so  to  appear,  either  in  the  findings  themselves  or  on  a 
motion  for  a  new  trial,  or  by  a  statement  on  appeal,  in  order 
to  rebut  the  presumption  that  these  facts  were  proved  and 
found.  But  as  the  case  is  presented  on  the  judgment  ix>ll,  the 
presumptions  arising  from  the  implied  findings  are  not  re- 
butted, and  no  error  is  shown. 
Judgment  affirmed. 


CNo.  014.] 

ROBEKT  H.  VAT^CE  and  FAXAN  H.  ATHERTON  v. 
JOSE  DEMETRIO  PENA,  JESUS  PENA,  JUAN 
PENA,  GAVINIO  PENA,  SUMATRIA  PENA, 
NESTORIA  PENA,  akd  FRANCISCO  PENA. 

GovKTANT  TO  Gomrar  Land  —  Rbasonabl^  Tim. —  Where  a  vcodor 
eoTenanted  In  his  deed  of  conveymnce  to  proeore  reeonTeya&ce  to  him- 
■elf,  of  toch  portloo*  of  th«  land  deaeribed  In  tho  deed  as  he  raaj 
have  conyejed  to  others,  or  to  conyey  other  lands  of  equal  yalne,  etc. : 
Aeld,  that  the  Ttndor  mnst  procure  each  conyeyance  within  a 
reasonable  time;  and  eight  years  Is  not  a  reasoaabla  time  tor  that 
pnrpose. 

BuucH    OF    OoTBNAMT  —  BTATum    OF    LiMiTATiONSw— Boeh    coyenant    Iff 
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broken,  apon  a  fallore  to  proenre  meli  eonYeyance  within  a  reason- 
able time,  or  to  eonyey  to  the  vendee  other  lands  of  equal  valnd;  and 
the  statute  of  llmitationa  will  commenee  running  from  su^  breach. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District^  Oounty  of  Solano. 

The  case  of  Vance  v.  Fore,  mentioned  in  the  opinion,  was 
an  action  of  ejectment  brought  against  the  grantees  of  Clark 
and  Curry  to  recover  possession  of  the  six  himdred  acres  of 
land  conveyed  by  Peiia  to  Clark  and  Curry  prior  to  the  deed 
to  Vance.  It  is  reported  in  24  Cal.  435.  This  action  was 
brought  against  the  children  of  Pena  —  to  enforce  a  perform- 
ance of  the  covenant  with  Vance  —  Pena  having  died  in- 
testate in  1863.  The  defendants  had  judgment,  and  the 
plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion. 

[For  reports  of  other  questions  litigated  by  the  parties,  see 
21  Cal.  142;  83  Cal.  631;  86  Cal.  828.] 

8.  F.  Reynolds,  for  Appellants. 

Vance  had  no  cause  of  relief  upon  the  covenant  until 
after  the  determination  of  the  ejectment  case  against  For(? 
et  aL  24  CaL  435.  It  was  part  of  the  covenant  and  agree- 
ment that  Pena  should  have  all  necessary  time  to  obtain 
those  lands,  either  by  a  reconveyance,  if  he,  upon  examina- 
tion, found  that  he  had  before  conveyed  the  lands,  or  if 
he  believed  it  was  even  a  doubtful  question,  then  sufficient 
time  to  have  that  question  settled  by  the  proper  Courts; 
and  that  Vance  was  bound  to  such  time,  and  had  no  action 
or  suit  against  Pena  until  after  such  time.  But  if  we  are 
mistaken  in  this,  then  we  insist  that  Pena  could  reasonably 
and  fairly  require  such  time;  and  can  not  insist  upon  the 
running  of  the  statute,  while  he  was  having  this  proper  and 
reasonable  time,  to  recover  those  lands  by  an  action  for  his 
benefit     That  the  statute  should  run  against  a  party  under 
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such  circumstances,  would  be,  in  the  language  of  Kane  ▼. 
Cooh,  to  permit  the  defendant  to  take  advantage  of  his  own 
wrongs  and  to  sustain  a  defense  which,  in  conscience,  he 
ought  not  to  be  permitted  to  avail  himself  of.  Coorts  of 
equity  will  interpose  and  prevent  the  bar  of  the  statute,  and 
will  not  let  it  apply  when  it  would  be  against  conscience. 
(Kane  v.  Cook,  8  Cal.  449 ;  2  Story  Eq.  Sec.  1521  (a)  ;  Angel 
on  Limitations,  Sec.  115,  notes.)  No  notice  was  required  to 
be  given  before  commencement  of  the  suit.*  The  filing  of 
the  bill  is  sufficient  notice.  It  only  affects  the  question  of 
costs.  This  Court  has  so  determined.  But  suppose  notice, 
under  the  covenant  to  convey  other  lands,  would  have  been 
required  to  have  been  given  to  Pefia,  before  the  bill  wab 
filed.  That  was  rendered  unnecessary,  on  the  ground  that 
by  the  conveyance  to  the  defendants  he  had  placed  his  other 
lands  in  their  hands.  The  plaintiffs,  therefore,  are  excused 
from  the  necessity  of  giving  the  notice  under  the  covenant. 
(Delemater  v.  Miller,  1  Cow.  75  j  Main's  Case,  Coke's  Eep. 
6th  Book,  21.) 

M.  A.  Wheaton,  for  Respondents, 

One  of  the  conditions  upon  which  Pefia  agrees  to  convey 
"  other  lands ''  is  "  upon  reasonable  notice."  Pena  had  a  right 
to  put  in  his  covenant  whatever  conditions  he  chose,  and  he 
did  put  in  the  above  condition,  that  he  should  have  reason- 
able notice;  and  it  is  not  alleged  that  any  notice  whatevet 
was  ever  given  Pefia.  It  is  said  no  notice  was  necessary,  be- 
cause he  conveyed  the  land.  Had  the  action  been  against 
Pena  for  damages,  because  he  had  put  it  out  of  his  power 
to  fulfill  his  covenant,  the  authorities  of  counsel  would  have 
been  in  point;  but  they  do  not  apply  where  the  action  is 
against  the  grantee  instead  of  being  against  the  grantor. 
(Connelly  v.  Pierce^  7  Wend.  129;  Hachett  v.  Hudson,  3 
Wend.  249 ;  FuUer  v.  Huhbard,  6  Cow.  18.) 

The  cause  of  action  was  barred  by  the  statute  of  limita- 
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tioDs.  It  was  agreed  on  the  argument  that  this  suit  waiF 
commenced  the  first  day  of  August,  1866.  The  covenant 
was  executed  by  Pena  the  7th  day  of  November,  1853, 
nearly  twelve  years  before;  and  the  deed  to  Curry  and 
Clark  was  executed  in  January,  1853.  Pena  was,  therefore, 
liable  npon  his  covenant,  if  at  all,  the  moment  he  executed 
it  The  most  that  he  could  have  claimed  would  have  been 
a  reasonable  time  in  which  to  procure  a  reconveyance  to 
himself.  Seven  years  might  be  allowed  him  as  a  reasonable 
time  in  which  to  obtain  the  reconveyance,  and  still  this 
action  would  have  been  barred.  The  suit  commenced  by 
Vance,  with  Pena's  "knowledge  and  approbation,"  had 
nothing  to  do  in  preventing  the  statute  from  running. 
Pena's  covenant  was  not  made  dependent  upon  the  ie^vlt 
of  that  suit,  either  by  its  terms  or  by  the  fact  that  it  was 
commenced  with  Pena^s  "knowledge  and  approbation." 
^Knowledge  and  approbation '^  of  a  suit  on  the  part  of  a 
person  does  not  make  him  either, a  party  or  privy  to  it,  nor 
do  they  make  the  judgment  binding  upon  him  —  still  less 
npon  his  heirs  or  assigns. 

If  Vance  ever  had  a  canse  of  action  against  these  defend- 
ants, it  was  as  soon  as  the  land  came  to  their  hands,  espe- 
cially if  they  received  it  for  the  purpose  of  cheating  and 
defrauding  the  plaintiff  out  of  it  Yet  more  than  four  yeara 
elapsed  from  the  time  the  last  deed  was  given  by  Pena  (May 
17tii,  1861)  and  the  commencement  of  this  action.  True, 
the  plaintiffs  say  that  the  conveyance  Was  made  by  Pefia 
to  these  defendants  to  defraud  these  plaintiffs,  and  also 
alleges  that  plaintiffs  had  no  knowledge  of  the  conveyances 
nntil  after  Pefia  died;  this,  however,  does  not  bring  their 
case  within  the  fourth  subdivision  of  the  seventeenth  section 
of  the  statute  of  limitations,  because  the  conveyanoes  were 
DO  fraud.    P^a  had  a  perfect  right  tooonvcgr  the  lands  to  his 
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children.  His  ixatural  affection 'for  his  offspring  was  a  good 
legal  consideration;  if  the  covenant  was  binding  upon  and 
run  with  the  land^  the  conveyances  were  made  subject  to  the 
covenant,  and  could  not  defraud  the  plaintiffs.  If  the  cove- 
nant did  not  run  with  the  land,  but  was  binding  upon  Pena 
as  a  personal  obligation,  then  the  conveyances  could  not 
have  injured  the  plaintiffs,  even  by  inducing  or  deterring 
their  action,  as  they  did  not  know  of  the  conveyances  until 
after  the  death  of  Pena  had  barred  a  personal  action.  In 
four  years  from  the  time  the  cause  of  action  accrued  the 
action  was  barred.  (Statute  of  Limitations,  Sec-  17;  Pena 
V.  Vance,  24  Cal.  160.) 

By  the  Court,  Rhodes,  C,  J. : 

The  complaint  states,  that  in  1853,  Pena,  the  father  of  the 
defendants,  conveyed  to  Vance  a  tract  of  land  which  formed 
a  portion  of  a  rancho  which  had  been  granted  to  Vaca  and 
Pena.  The  tract  conveyed  is  situated  southerly  of  Alamo 
Creek,  but  there  is  excepted  therefrom  all  lands  which  had 
theretofore  been  conveyed  by  Vaca  and  Pena.  The  deed 
contained  a  covenant  of  warranty,  and  also  a  further  cove- 
nant, in  the  words  following: 

"  And  I,  the  said  Peiia,  do  hereby  covenant  and  agree  to 
and  with  the  said  Vance,  and  his  heirs  and  assigns,  that  if 
any  of  the  lands  lying  on  the  southerly  side  of  said  cre^ 
have  heretofore  been  conveyed  by  said  Vaca  and  Pena  to 
any  person  or  persons  except  that  portion  thereof  that  one 
William  Fore  has  purchased  and  occupies,  or  claims  at  the 
date  hereof,  that  in  that  case  the  said  Pena  will  hereafter, 
convey  any  of  such  portions  of  such  lands  as  shall  be  con- 
veyed to  him,  unto  the  said  Vance,  or  his  heirs  or  assigns, 
and  in  case  the- said  Pena  shall  not  be  able  to  procure  a  con- 
veyance to  himself  of  such  portions  of  said  lands  lying  on 
the  floutherly  side  of  said  creek  which  may  have  been  con- 
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veyed  heretofore  as  aforesaid,  thea  said  Pena  shall,  and  will, 
upon  reasonable  notice,  convey  unto  said  Vance,  or  his  heirs 
or  assigns,  other  lands  in  said  County  of  Solano  (of  him  said 
Pena),  in  quantity  and  quality  of  equal  value  to  such  lands 
as  may  have  been  conveyed,  as  aforesaid,  on  the  southerly 
side  of  said  creek,  exoepting,  however,  any  lands  now  pos- 
sessed by  said  Pore  under  claim  of  titia'' 

Before  the  execution  of  the  deed  to  Vance,  Pefia  had  con- 
veyed to  Currey  and  Olark  six  hundred  aares  of  the  lands 
described  in  the  deed  to  Vance.  An  action  was  brought  by 
Vance,  with  the  knowledge  and  approbation  of  Pena,  to 
recover  from  the  grantees  of  Currey  and  Clark  the  six  hun- 
dred acres  of  land,  and  judgment  was  rendered  against 
Vance;  and  in  April,  1864,  the  judgment  was  affirmed  by 
the  Supreme  Court  "No  portion  of  the  six  hundred  acres 
was  reoonveyed  to  Pena^  nor  was  any  part  of  the  same  con- 
veyed to  Vance.  In  1859,  Pefia  owned  seven  thousand  acres 
of  land  —  part  of  the  same  rancho —  and  in  that  and  the  two 
following  years  he  conveyed  the  same  to  the  several  defend- 
ants without  any  consideration,  and  for  the  purpose  of  pre- 
venting the  application  of  the  lands  to  the  satisfaction  of 
his  covenant  with  Vance.  The  defendants  took  with  notice 
of  the  deed  to  Currey  and  Clark,  and  the  deed  and  covenants 
-to  Vance;  and  it  is  alleged  that  they  hold  the  lands  in  trust 
for  the  performance  of  the  cov^iant  to  Vance,  and  are 
bound  to  convey  so  mudi  thereof  as  may  be  necessary  for 
the  full  performance  of  the  covenant  Other  facts  are 
stated  in  the  complaint,  but  they  are  not  material  to  a  cor- 
rect understanding  of  those  grounds  of  demurrer  which  will 
be  noticed. 

The  decision  on  the  former  hearing  was  that  there  was  no 
breach  of  the  covenant,  as  it  did  not  appear  that  '^  Vaca  and 
Pena"  had  conveyed  the  six-hundred-aore  tract  to  Currey 
and  Clark.  The  soundness  of  that  construction  of  the  cove- 
nant is  questioned  by  the  plaintiffs.     They  contend  tiiat, 
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looking  at  the  whole  contract,  the  clause  ia  to  be  read  ^'  Vaca 
or  Pefia.*'  It  -will  not  be  necessaiy,  however,  to  express  any 
opinion  on  that  question. 

One  of  the  grounds  presented  by  the  demurrer  to  the  com- 
plaint, is  that  the  action  is  barred  by  the  statute  of  limita- 
tions; and  a  further  groimd  is  that  it  is  not  allied  that 
'^ reasonable  notice"  was  given  to  Pena  or  his  assigns  to 
convey  any  land  to  the  plaintiffs.  On  the  latter  point,  the 
position  of  the  plaintiffs  is  that  notioe  in  fact  was  unneoes- 
sary,  and  that  the  want  of  notice  would  only  affect  the  ques- 
tion of  costs.  That  position  may  be  accepted  as  correet, 
without  discussion  of  the  question  whether  the  words  of  the 
covenant  mean  or  necessarily  imply  an  actual  notion 

The  question  is,  when  was  the  covenant  broken  by  Pena  I 
At  tiie  time  Pefia  executed  his  conveyance  to  Vance,  the 
six-hundred-acre  tract  had  been  conveyed  to  Ourrey  and 
Olark,  and  it  became  his  duty  to  procure  a  reconveyance 
of  the  six-hundred-aere  tract,  or  to  convey  to  Vance  other 
lands,  in  accordance  with  his  covenant.  He  was  not  relieved 
of  that  duty  because  he  claimed,  believed,  or  protested  that 
the  deed  to  Oarrey  and  Clark  did  not  include  any  of  the 
lands  which  were  described  in  the  conveyance  to  Vance. 
His  denial  that  such  was  the  purpose  or  effect  of  the  deed 
to  Currey  and  Clark,  did  not  alter  the  fact  that  it  did  convey 
to  them  the  six-hundred-acre  tract  His  covenant  was  not 
that  he  would  procure  a  reconveyance  of  the  lands  which 
he  believed,  claimed,  or  admitted  he  had  theretofore  con- 
veyed to  others;  or  that^  failing  to  procure  such  reconvey- 
ance,  he  would  convey  to  Vance  other  lands  in  lieu  thereof. 
His  obligation  arose  from  the  fact,  not  from  his  admission 
or  belief  of  the  fact,  of  such  prior  conveyance.  The  cove- 
nant, therefore,  was  broken  by  his  failure  to  convey  to 
Vance,  within  a  reasonable  time,  the  land  theretofore  con- 
veyed to  Currey  and  Clark,  or  other  lands  as  provided  in  the 
covenant 
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Admittiiig — as  the  plaintiffs  contend  —  that  Pena  was 
entitled  to  a  reasonable  time  in  which  to  procure,  or  attempt 
to  procure,  a  reconveyance  to  him  of  the  six-hundred-acre 
tract)  it  cannot  be  claimed  that  eight  years  is  within  the 
limits  of  a  reasonable  time  for  that  purpose — it  not  being 
alleged  that  there  was  any  obstacle  in  the  way  of  his  pro- 
ceeding forthwith  to  procure  the  reconveyance;  and,  even 
allowing  eight  years  as  a  reasonable  time  in  which  to  at- 
tempt to  procure  a  reconveyance,  more  than  four  years  there- 
after elapsed  before  this  action  was  commenced.  It  is  also 
contended  that  the  plaintiffs  had  no  cause  of  action  against 
Pena  or  the  defendants,  until  the  determination  of  the  action 
of  Vance  v.  Fore,  in  April,  1864.  The  covenant  is  not  con- 
ditional upon  the  event  of  any  litigation  then  pending,  or 
thereafter  to  be  instituted.  It  cannot  be  implied  from  the 
covenant  that  the  parties,  at  the  time  of  the  execution  of  the 
deed,  contemplated  that  an  action  should  be  brought  by 
either  of  them  to  test  the  question,  as  to  whether  any  of  the 
lands  described  in  the  deed  had  theretofore  been  conveyed 
by  Pena.  The  fact  that  an  action  was  brought  by  Vance  for 
that  purpose,  with  the  '^  knowledge  and  approbation  of 
Pena,"  did  not  suspend  the  running  of  the  statute,  if  it  had 
already  commenced  to  nm. 
Judgment  affirmed. 


y 


VOIiUMB  Xlil. 

By  WILLIAM  FOSTEE. 
•o  iDdnde  ciUHions  to  Yolnme  147,  by  Chablbs  L.  Thohvbov. 


41  ChJL  15-17.    CASUTHSRS  ▼.  McOARVXT. 

Sale  of  ooxn  li  not  complete  untQ  it  is  weighed  or  lepftnted  from 
the  other  eom  in  the  field,  p.  10. 

GIted  in  Blackwood  t.  Gnttfaig  PaokiBg  Ck^  76  OaL  217,  9  Am.  St 
Bap.  208,  holding  that  under  eeetion  1140  of  the  GItU  Code  the  sale  of 
a  crop  of  apiioots  on  the  trees  was  not  complete,  because  they  were  not 
Identified;  Cited  in  Carpenter  ▼.  Glass,  67  Ark.  189,  denying  lifjtA  of 
of  flour  to  maintain  replevin  therefor,  under  facts  stated. 


41  OaL  17-2L    WATSON  ▼.  SAN  FBANCI8C0  dt  HUMBOLDT  BAT 
gAaBOAO  COMPANY. 

Oomplaint,  that  is  a  jnmble  of  several  causes  of  aetion  in  one  comity 
hidts  the  directness  and  precision  required  by  the  code,  p.  20. 

Ctted  in  Cosgrove  y.  Fisk,  90  OaL  77,  holding  that  a  complamt  where 
Mwal  causes  of  action  were  mingled  in  one  count,  contrary  to  secUom 
417  of  the  Code  of  Civil  Procedure,  was  demurrable;  Claflin  Co.  v.  Simoi^ 
li  Utah,  161,  noted  under  Buckingham  v.  Waters,  14  CaL  146. 

Opening  a  Default  rests  in  the  legal  discretion  of  the  trial  court,  upom 
■neh  eonditions  as  the  circumstances  warrant;  if  the  application  is  made 
00  Immediately  after  entry  of  default  as  to  cause  no  considerable  delay 
to  plaintiff,  the  discretion  of  the  court  should  tend  toward  obtaining 
a  jodgment  on  the  merits,  pp.  20,  21. 

CSted  in  Melde  v.  Beynolds,  129  CaL  311,  and  Winchester  v.  Black, 
184  ObL  127;  noted  under  Roland  v.  Kreyenbergen,  18  CaL  465;  Han- 
thorn  V.  Oliver,  32  Or.  62,  67  Am.  St.  Rep.  619,  holding  application  im- 
properly denied;  Coos  Bay  etc.  Co.  v.  Endicott,  34  Or.  676,  holding  appli- 
cation properly  granted.  Cited  in  the  following  cases,  where  the  lower 
eoart  refuJaed  to  open  the  default,  and  it  was  held  an  abuse  of  dis- 
cretion on  appeal;  Reidy  v.  Scott,  63  Cal.  73;  Pearson  v.  Drobaz  Co.,  99 
CaL  428;  Grady  v.  Donahoo,  108  CaL  214;  Miller  v.  Carr,  116  CaL  381, 
66  Am.  St  Rep.  182;  Benedict  v.  Spendiff,  9  Mont.  88;  Horton  v.  New 
Fkas  Co.,  21  Nev.  189;  Simpkins  v.  White,  43  W.  Va.  204.  Cited  in  the 
Mk>wlng  cases,  where  the  lower  court  opened  the  default,  and  the 
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appellate  court  refused  to  interfere;  Vinson  v.  Los  Angeies  Pac.  R.  R. 
Oo.,  147  Gal.  483,  applying  rule  to  order  granting  relief  from  default 
in  preparing  statement  on  motion  for  new  trial;  Gameron  v.  GarroU,  67 
Gal.  501;  Dougherty  v.  Nevada  Bank,  68  Gal.  276;  Lodtman  v.  Schluter, 
71  Gal.  97,  where  the  lower  court  revoked  an  order  of  dismissal  for 
want  of  prosecution;  Ghamberlin  v.  Del  Norte  Go.,  77  Gal.  151;  Wolf  ▼. 
Ganadian  Pacific  Go.,  89  Gal.  387;  Harbaugh  v.  Honey  Lake  Go.,  109  GaL 
72.  Gited  in  the  following  eases,  where  the  lower  court  refused  to  opeA 
the  default,  and  this  action  was  affirmed  on  appeal;  Gamer  v.  Erlanger, 
86  Gal.  62;  Williamson  v.  Cummings  Go.,  96  Gal.  663;  Bauer  v.  Wolf, 
116  Gal.  101;  Evans  v.  Fall  River  Go.,  4  S.  Dak.  123;  Hasten  v.  Indiana 
Gar  etc.  Go.,  26  Ind.  App.  187.  Gited  in  note  to  66  Am.  Dec  894,  397, 
on  discretion  in  opening  default. 

41  GaL  22-29.    HENLEY  y.  HOTLINO. 

The  evidence  ought  to  be  so  clear  as  to  leave  no  doubt  that  the  real 
intention  of  the  parties  was  to  execute  a  mortgage.  .  .  A  mort* 
gage  is  a  security  for  the  perfonnaawe  of  an  a^preement,  whioh  la 

usually  to  pay  a  sum  of  money If  there  is  no  debt,  then 

is  no  mortgage,  pp.  27,  28. 

Gited  in  Holmes  v.  Warren,  146  GaL  468,  where  there  was  controversy 
as  to  whether  deed  absolute  in  form  was  mortgage  or  absolute  deed, 
evidence  is  admissible  for  plaintiff  to  show  receipts  for  purchase  money 
and  contract  for  sale  and  purchase  of  land;  Montgomery  v.  ^ect,  55 
GaL  363,  holding  that  a  deed  was  intended  as  a  mortgage:  Manaasa 
T.  Dinkelspiel,  68  GaJ.  406,  holding  that  a  deed  given  in  satisfaction 
of  a  debt  was  not  a  mortgage,  and  could  not  be  varied  by  an  oral 
agreement:  Eaton  v.  Rocca,  75  GaL  97,  to  similar  effect;  Mahoney  v. 
Bostwick,  96  GaL  68,  31  Am.  St.  Rep.  177,  holding  that  evidence  of  a 
deed  being  a  mortgage  was  plain  and  convincing:  Ganceart  v.  Henry, 
98  GaL  284,  holding  that  parol  evidence  of  a  deed  being  a  mortgage 
was  not  sufficiently  clear  'to  establish  an  equity  superior  to  the  deed"; 
RawUns  v.  Ferguson,  133  Gal.  473,  McGinn  v.  Lee,  10  N.  Dak.  169, 
Tripler  v.  Gampbell,  22  R,  L  266,  and  Ewing  v.  Keith,  16  Utah,  318, 
holding  mortgage  not  so  established;  Blumberg  v.  Beikman,  121  Sdlch. 
653,  and  Spalding  v.  Brown,  30  Or.  167,  conditional  sale  shown; 
Muller  V.  Flavin,  13  S.  Dak.  609,  holding  mortgage  shown;  Larson  t. 
Dutiel,  14  S.  Dak.  482,  holding  deed  not  a  mortgage;  Hays  y-  Garr,  83 
Ind.  284,  holding  that  one  who  alleges  a  conditional  sale  to  be  a  mort* 
gage  must  prove  it:  Winters  v.  Swift,  2  Idaho,  66,  69,  holding  that  a 
deed  was  not  a  mortgage  because  it  contained  no  acknowledgment  of 
debt  or  promise  to  repay:  Reed  v.  Bond,  96  Mich.  140,  holding  a  deed 
to  be  a  conditional  sale,  not  a  mortgage;  to  same  effect  in  Buse  v. 
Page,  32  Minn.  114,  116,  and  Gassert  v.  Bogk,  7  Mont.  699;  Rockwell  t. 
Humphrey,  67  Wis.  416,  holding  a  deed  to  be  a  mortgage,  because  tha 
relation  of  debtor  and  creditor  ezistsd;    Sohriber  v.  Le  Glair,  66  Wia. 
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599,  and  Oowell  t.  Craigi  79  Fed.  Rep.  685,  689,  holding  a  deed  to  be  a 
eonditioBal  sale,  not  a  mortgage;  notes  to  17  Am.  Dec.  300,  304,  and  4 
An.  St.  Rep.  699,  on  the  point  that  intention  of  parties  is  to  govern; 
ud  note  to  60  Am.  Dec  106,  197,  on  bnrden  of  proof. 

41  ObL  29-33.    EX  PASTE  VOLL. 

Bail  after  Conviction  is  a  matter  of  discretion,  p.  30. 

Gked  in  Ex  parte  Hoge,  48  Cal.  6,  admitting  a  defendant  to  bail  pend* 
%  appeal;  Ex  parte  Smallman,  54  Oal.  36,  refusing  to  allow  bail  pend- 
iqg  appeal;  to  same  effect  in  Ex  parte  Brown,  68  Cal.  177,  183,  holding 
tkat  bail  should  not  be  allowed  after  conviction,  unless  extraordinary 
lirciimstances  have  intervened:  Ford  v.  State,  42  Neb.  420,  holding 
that  bail  may  be  taken  pending  a  writ  of  error,  upon  a  showing  of 
probate  error  causing  reversal:  United  States  v.  Hudson,  66  Fed.  Rep. 
78,  holding  that  allowance  of  bail  after  conviction  is  a  matter  of  statute 
in  state  courts,  and  there  is  no  statute  allowing  it  in  federal  courts; 
and  In  re  Boulter,  5  W70.  267,  272,  holding  that  one  convicted  0f  % 
kkmj  is  not  entitled  to  bail  p«ndlag  proceedings  is  error. 

II  GU.  S4-87.    RICH  T.  TUBBa 

Homestead,  under  the  law  of  1862,  was  vested  in  the  surviving  spouse 
vpon  the  death  of  either,  and  could  not  be  set  apart  by  the  probate 
wort  as  it  was  undjsr  the  law  of  1860,  p.  36. 

CSted  in  Estate  of  Fath,  132  Gal.  612  (quoted  in  Saddlemire  v.  Stock- 
ioi  ete.  Soc,  144  OblL  654),  holding  such  title  not  affected  by  order 
creating  probate  homestead;  Estate  of  Headen,  52  Cal.  297,  299,  holding 
tiiat  the  amendment  of  1874  to  section  1265  of  the  Civil  Code  did  not 
make  the  section  a  statute  of  suoeesdon  so  that  the  homestead  of  a 
deceased  husband  descended  to  his  heirs,  but  the  wife  as  survivor  waft 
entitled  to  the  whole:  Herrold  v.  Reen,  58  Cal.  447-449,  holding  that  un- 
der the  statute  of  1862  the  homestead  vested  in  a  wife  after  death  of  a 
hasband,  and  a  mortgage  of  it  by  her  was  valid;  Watson  v.  Creditors, 
n  OsL  657,  558,  holding  that  under  the  statute  of  1862  the  homestead 
vested  in  a  husband  after  his  wife's  death  and  was  liable  for  his  debts 
thereafter;  Estate  of  Burton,  63  Cal.  38,  holding  that  under  section 
1466  of  the  Code  of  Civil  Procedure  a  probate  court  might  set  apart  for 
the  wife  a  homestead  out  of  her  husband's  estate,  though  none  had  been 
declared  in  his  lifetime:  Levins  v.  Rovegno,  71  Cal.  282-284,  holding 
tiiat  the  law  of  1860  the  homestead  of  a  deceased  wife  descended  one- 
half  to  her  daughter  and  one-half  to  her  husband,  and  "no  act  on  the 
part  of  the  probate  court  was  necessary  to  or  could  change  the  title"; 
ryrrell  v.  Baldwin,  78  Cal.  474,  holding  that  under  the  statute  of  1862 
a  eurviving  husband  took  the  homestead  after  death  of  his  wife,  ''and 
the  law  in  force  at  the  time  of  the  death  we  think  controls  on  the 
nhjset  of  homesteads  and  rights  of  survivors,"  so  that  the  homestead 
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was  not  thereafter  liable  for  the  husband's  debts:  Estate  of  Ackerman, 
80  Gal.  210,  13  Am.  St.  Rep.  117,  holding  that  a  surviving  husband,  who 
had  sold  the  homestead  after  the  wife's  death,  had  no  right  to  have 
another  homestead  out  of  the  wife's  separate  estate:  Gruwell  v.  Sey- 
bolt,  82  CaL  10,  holding  that  under  the  law  in  force  at  the  death  of  a 
husband,  his  wife  had  the  right  to  a  homestead  that  she  had  previously 
declared  on  his  separate  property:  Collins  v.  Scott,  100  CaL  451,  hold- 
ing that  upon  death  of  a  husband  the  wife  succeeded  to  a  homestead 
that  had  been  declared  on  community  property,  and  the  children  had  no 
rights  therein;  and  Smith  v..  Shrieves,  13  Nev.  309,  317,  323,  holding 
that  where  a  declaration  of  homestead  has  been  filed  the  whole  goes 
to  a  surviving  spouse,  but  if  there  has  been  jio  declaration,  one-half 
goes  to  the  survivor  and  one-half  to  the  children. 

41  CaL  37-40.    PEOPLE  v.  RENFKOW. 

Challenge  of  Jaror,  for  actual  or  implied  bias,  must  specify  tha 
grounds  relied  on,  pp.  38,  39. 

Cited  in  People  v.  Owens,  123  CaL  486,  noted  under  People  v.  Dick,  37 
CaL  277;  People  y.  Walsh,  43  CaL  448,  holding  that  a  challenge  "for 
implied  bias,  specifying  nothing,  was  properly  denied";  to  same  effeet 
in  People  v.  Buckley,  49  CaL  242;  People  v.  Cochran,  61  CaL  549,  holding 
that  '1  challenge  the  juror"  was  insufficient:  State  ▼.  Raymond,  11 
Nev.  107,  holding  that  the  grounds  of  bias  must  be  specified;  to  sama 
effect  in  Southern  Pacific  Co.  ▼.  Rauh,  49  Fed.  Rep.  701,  and  Shields  t* 
State,  149  Ind.  400. 

Circmnatantial  Evidence  may  be  ground  for  a  verdict,  p.  40. 

Cited  in  State  v.  Van  Winkle,  6  Nev.  352,  holding  that  it  depends 
on  the  circumstances  whether  oircumstantial  evidence  is  better  than 
direet 

41  CaL  41-55.    MAHONEY  y.  MIDDLTOIT. 

Constmctiye  Notice. — ^The  purchaser  from  a  vendee  of  land  hat  oott* 
structive  notice  of  an  earlier  deed  of  the  first  vendor  to  a  stranger, 
that  was  not  recorded  until  after  the  recording  of  the  second  deed,  but 
before  the  making  of  the  third,  p.  50. 

Affirmed  in  Clark  v.  Sawyer,  48  CaL  143.  Cited  in  County  Bank  ▼• 
Fox,  119  Gal.  64,  holding  that  a  second  mortgage  had  no  priority  over 
a  first  mortgage  by  being  recorded  first,  because  the  second  mortgagee 
and  his  assignees  had  constructive  notice  of  the  first  mortgage;  Parriah 
V.  Mahany,  10  S.  Dak.  285,  66  Am.  St.  Rep.  721,  holding  mortgagor  imder 
facts  entitled  to  protection  as  bona  fide  purchaser;  Woods  v.  Gamett» 
72  Miss.  85,  as  to  the  purchaser  of  a  second  mortgage;  and,  as  to  the 
purchaser  of  a  mortgage  on  a  vessel,  in  llie  W.  B.  Cole,  59  Fed.  Repw 
180. 
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Jndsment-ReU  being  silent  as  to  the  issuing  and  service  of  process, 
it  will  be  presumed  tbat  process  was  duly  issued  and  served  on  the 
defendants,  p.  61. 

DiBtiDguished  in  Weeks  v.  Garibaldi  Co.,  73  GaL  603,  where  the  judg- 
laent  below  was  held  invalid  as  to  certain  defendants,  for  failure  of 
the  record  to  show  affirmatively  that  the  court  had  jurisdiction  of  their 
persons;  because  the  attack  on  the  judgment,  by  appeal  therefrom,  was 
direct,  while  in  the  principal  ease  it  was  collateral  Cited  in  Estate  of 
ISchlioff,  101  CaL  601,  holding  that  where  the  record  in  a  divorce  suit 
was  made  evidence  in  a  petition  for  administration,  service  in  the 
divorce  suit  was  presumed,  and  saying  that  if  a  court  "makes  a  record 
of  the  facts  giving  it  jurisdiction,  or  of  its  exercise  of  such  jurisdiction, 
there  is  no  occasion  to  invoke  any  presumption.  It  is  only  where  the 
record  is  silent  that  the  necessity  for  presumption  arises."*  Cited  in 
Lee  V.  Rogers,  2  Sawy.  567,  holding  that  the  purchaser  of  land  affected 
hy  a  judgment  need  not  'look  beyond  the  record  to  see  whether  the 
jndge  committed  any  error  or  not";  and  note  to  94  Am.  Dec.  765,  as  to 
apteral  attack  on  a-  judgment. 

Appearance  by  Attorney  gives  the  court  jurisdiction  of  the  person  of 
the  client,  p.  61. 

Cited  in  Shay  v.  Superior  Court,  67  CaL  542,  holding  that  on  applica- 
tion for  certiorari  it  was  too  late  to  complain  of  the  insufficiency  of 
notice  and  undertaking  on  appeal  from  a  justice's  court,  because  pe- 
titioner had  appeared  by  coimsel  at  the  trial  in  the  appellate  court  and 
defended  the  suit  upon  its  merits;  and  Blyth  Co.  v.  Swenson,  15  Utah* 
363,  to  the  point  that  where  a  defendant  moves  to  set  aside  a  valid 
judgment  on  the  ground  that  the  attorneys  appearing  for  him  had  no 
ftothority,  he  must  show:  "1.  That  he  has  a  good  defense;  2.  That  he 
has  been  diligent  in  presenting  his  grievances  to  the  court;  3.  That  the 
•ttomeys  in  truth  had  no  authority  to  represent  him." 

Judgment  in  Ejectment  "does  not  transfer  to  the  successful  party  the 
title  of  the  adverse  party,  but  if  presented  in  the  proper  mode,  when- 
ever such  adverse  title  is  drawn  in  issue,  it  shuts  out  all  proof  of  suefa 
adverse  title,"  p.  63. 

Cited  in  Breon  v.  Robrecht,  118  CaL  472,  62  Am.  St.  Rep.  248,  holding 
a  former  judgment  conclusive;  Hentig  v.  Redden,  46  Kan.  236,  26  Am. 
8t  Rep.  95,  holding  a  judgment  in  ejectment  final  as  to  matters  that 
eonld  have  been  litigated  therein;  and  in  note  to  64  Am.  Dec.  646,  on 
estoppel  by  judgment. 

Judgment  on  Ejectment  may  determine  the  interests  had  by  each  of 
two  plaintiffs.  Plaintiff  cannot  recover  a  part  of  the  land  already  in  his 
possession.  The  judgment  is  evidence  in  a  later  suit  fcnr  damages  and 
mesne  profits,  pp.  63-65. 

Cited  in  Bnrgel  v.  Prisser,  89  CaL  73,  holding  that  in  a  suit  by  co- 
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tenants  for  mesne  profits  the  court  may  settle  the  leqMoiiTt  interests 
of  the  parties;  and  notes  to  54  Am.  Dee.  416,  and  60  Am.  St.  Bep.  84S» 
on  recovery  by  plaintiff  in  ejectment. 

41  Gal.  55-60.    CURTIS  ▼.  SPRAGUE. 

Cotinterclaim  by  maker  of  note  in  suit  against  him  by  Indorsee  there* 

of;  commented  on  without  decision,  p.  69. 

Cited  in  Leavitt  v.  Peabody,  62  N.  H.  192,  holding  that  in  a  suit  by  the 
indorsee  of  an  overdue  note  the  maker  cannot  set  off  debts  due  from  the 
payee. 

41  OaL  61-63.    WALSWORTH  y.  JOHKSON. 

Pending  Suit  between  the  same  parties  is  no  ground  for  abatement, 
where  the  plaintiff  in  one  suit  is  defendant  in  the  other,  p.  63. 

Affirmed  in  Monroe  v.  Reed,  46  Neb.  330.  Cited  in  Valley  Bank  v. 
Shenandoah  etc.  Bank,  109  Iowa,  46,  holding  former  judgment  not  res 
judicata  when  issues  and  relief  were  different;  Pratt  v.  Howard,  109 
Iowa,  506,  noted  under  Ayres  v.  Bensley,  82  OaL  680. 

41  Gal.  63-66.    CRANE  ▼.  SALMON. 

Quitclaim  Deed  to  a  rancho,  for  which  a  patent  issued  later,  eonveyed 
all  rights  under  the  patent  to  the  grantee  of  the  deed,  p.  66. 

Affirmed  in  Stanway  v.  Rubio,  51  Gal.  46.  Cited  in  note  to  68  Am. 
Dec.  588. 

41  Gal.  66-67.    PEOPLE  ▼.  MURRAY. 
Refusal  of  an  Instruction^  substantially  given,  is  not  error,  p.  67. 
Affirmed  in  People  v.  Ah  Chung,  54  Gal.  403. 

Circumstantial  Evidence  need  not  be  absolutely  incompatible  with  ths 
innocence  of  the  accused,  and  incapable  of  explanation  upon  any  other 
reasonable  hypothesis  than  that  of  his  guilt,  p.  67. 

Cited  in  People  v.  Padillia,  42  Gal.  540,  holding  that  the  jury  must  be 
"entirely  satisfied  of  the  guilt  of  the  accused";  People  v.  Ramirez,  56 
GaL  53S,  holding  instructions  on  circumstantial  evidence  correct;  People 
V.  Gosset,  93  Cal.  644,  holding  that  facts  proven  must  be  'Inconsistent 
with  any  reasonable  hypothesis"  of  defendant's  innocence;  State  v.  Wil- 
lingham,  33  La.  Ann.  539,  holding  that  "conclusion''  and  "hypothesis" 
are  synonymous  in  this  connection;  State  v.  Rover,  13  Nev.  24,  holding 
it  correct  to  refuse  to  charge  that  circumstantial  evidence  must  be 
absolutely  incompatible  with  innocence  of  defendant;  Territory  v. 
Lenc4?,  S  N.  Mex.  571,  holding  instruction  on  subject  improperly  re- 
fused ;  but  see  Johnson  v.  State,  63  Neb.  106,  where  requested  instruetion 
was  held  to  be  erroneous;  note  on  this  point  in  62,  Am.  Dec.  189» 
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II  Qsl  68-78.    TILDEN  v.  SACRAMENTO  COUNI^. 

Mandamus  does  not  lie  to  control  judicial  functions  of  a  board  of 
snperrisoTB  in  disallowing  a  claim  against  the  county,  p.  70. 

(Sted  in  fiuUiyan  ▼.  Gage,  145  Gal.  767,  mandamus  does  not  lie  to 
eompel  state  board  of  examiners  to  allow  claim  for  fees  for  attorney 
for  reedTsr  illegally  ordered  by  eourt  in  action  by  state  to  dissolve 
corporation;  Mountain  y.  Multnomah  Co.>  8  Oreg.  474,  holding  that  the 
•etion  of  a  county  court  in  dealing  with  certain  matters  regarding 
the  militia,  intrusted  to  it  by  statute,  could  be  examined  by  the  stat- 
utory wilt  of  reyiew;  Sawyer  t.  Mayhew,  10  S.  Bak.  23,  denying  writ  to 
renew  dlactetioBary  action  by  state  auditor  as  to   adjustment    of 


41  Oal.  78-86.    OAMBETTS  T.  BROCK. 

Judgment  Against  a  Married  Woman,  in  a  ease  where  eufsfture 
would  haye  been  a  defense  if  pleaded,  cannot  be  impeached  collaterally 
on  this  ground;  though  erroneous,  it  is  not  yoid  until  reversed  or  Sit. 
•aide,  pp.  82,  83. 

Cited  in  Crane  y.  Cummings,  137  OaL  202,  noted  under  Moore  y.  Mar- 
tin, 88  OaL  428;  Vantilbuig  y.  Black,  3  Mont.  468,  holding  that  a  judg- 
ment against  husband  and  wife  on  their  joint  note,  secured  by  mort- 
gage of  husband's  property,  was  not  yoid  until  set  aside  in  a  direct 
proceeding,  the  wife  haying  failed  to  plead  coyerture;  McGurdy  y. 
Baoghman,  43  Ohio  St.  84,  holding  that  although  coyerture  would  haye 
been  a  good  defense  if  pleaded,  enforcement  of  a  judgment  oonM  not 
he  enjoined  for  this  cause,  'Hinless  the  facts  bring  the  case  within 
some  such  ground  of  relief  as  fraud,  conclusion  or  coercion";  Smith  y. 
Borden,  17  B.  L  221,  S3  Am.  St.  Bep.  868,  holding  such  a  judgment 
Msding  until  set  aside  by  appeal  or  some  appropriate  method;  and 
notes  on  this  point  in  65  Am.  Dec.  600,  601,  and  67  Am,  gt. 
Bep.  169. 

Wile  may  Establish  a  Homestead,  by  her  own  residence  upon  it  with 
her  family,  if  the  husband  has  no  home  or  fixed  residence  elsewhere,  or 
[no]  other  family  than  his  wife,  p.  84. 

Cited  in  Boreham  y.  Byrne,  83  Cal.  26,  27,  holding  that  under  the  law 
of  1860  a  declaration  of  homestead  by  the  husband  alone,  failing  to 
state  that  'lie  or  his  wife  was  at  the  time  residing  with  their  family 
on  the  premises  ....  was  manifestly  insufficient";  Stout  y.  Rapp, 
17  Neb.  470,  holding  that  where  a  husband  liyed  on  the  wife's  land,  he 
was  not  entitled  to  an  exemption  of 'personal  property  from  execution, 
allowed  by  statute  to  persons  who  had  no  homestead,  for  there  could 
not  be  two  homesteads  in  the  same  family;  and  notes  on  homestead  in 
60  Am.  Dec  613;  70  Am.  Dec.  346,  349;  91  Am.  Dec.  644. 
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41  Gal.  85-88;  10  Am.  Rep.  266.    UPTON  y.  ARCHER. 

Filling  Blank  in  Deed,  by  inserting  name  of  grantee,  cannot  be  done 
by  grantor's  agent,  unless  authorized  in  writing,  p.  87. 

Cited  in  Dolbeer  y.  Livingston,  100  Gal.  620,  622,  holding  that  a  snrety 
on  a  bond,  who  signed  and  gave  it  to  the  obligor  before  certain  blanks 
in  it  were  filled,  was  estopped  from  disputing  the  validity  of  the  bond: 
Herr  y.  Denver  Go.,  13  Colo.  414,  holding  that  a  chattel  mortgage,  with 
the  grantee's  name  omitted,  was  invalid  as  against  the  rights  of  third 
parties;  and  State  y.  Matthews,  44  Kan.  604,  606,  holding  that  where  an 
agent,  authorized  by  parol  to  fill  a  blank  in  a  deed,  filled  it  with  tb» 
name  of  a  wrong  grantee,  who  obtained  a  loan  upon  mortgage  of  the 
land,  the  deed  was  good  with  regard  to  the  mortgagee's  rights.  Af- 
firmed, as  to  parol  authority  being  insufficient,  in  Adamson  y.  Hart- 
man,  40  Ark.  61,  and  Ayres  y.  Probasoo,  14  Kan.  189.  Denied  in  Bwarti 
y.  Ballon,  47  Iowa,  194,  29  Am.  Rep.  476,  holding  that  "^he  decided 
weight  of  modem  authority  and  reason  is  in  favor  of  the  rule.  .  •  .  • 
in  Drury  y.  Foster,  2  Wall.  24,"  which  is,  that  parol  authority  is  snf- 
,  flcient  to  authorise  an  alteration  or  addition  to  a  sealed  instrument; 
Oribben  v.  Deal,  21  Greg.  218,  28  Am.  St.  Rep.  761,  holding  that  parol 
authority  is  sufficient  for  inserting  the  grantee's  name  in  a  deed;  and 
to  same  effect  in  Lafferty  v.  Lafferty,  42  W.  Va.  789.  Cited  in  notes  om 
this  point  in  13  Am.  Dec.  670;  14  Am.  Rep.  439;  8  Am.  St.  Rep.  250;  28 
Am.  St.  Rep.  761. 

41  CaL  88-93.    BROWN  y.  BROWIT. 

Statement  on  AppeaL— If  there  is  any  eridenee  to  support  the  Judg- 
ment, it  must  be  affirmed,  no  motion  for  new  trial  having  been  made» 
pp.  92,  93. 

Cited  in  Wilson  y.  Southern  Pacific  Co.,  62  CaL  171,  holding  on  an 
appeal  from  refusal  of  new  trials  that  'if  there  was  any  evidenee  to 
warrant  the  verdict,  we  cannot  review  it  on  appeal";  Lufkins  y.  Ool- 
lins,  2  Idaho,  238,  holding  that  an  instruction  that  there  was  no  evidenoe 
to  support  plaintiff's  claim  was  properly  refused.  Affirmed  in  Bisr* 
bank  y.  Rivers,  20  Nev.  86. 

41  Gal.  94-96.    TOMLINSON  y.  MONROE. 

Material  Variance  between  allegation  and  proof  of  a  contract  Is 
ground  for  nonsuit,  p.  96. 

Cited  in  Owen  v.  Meade,  104  Gal.  183,  holding  that  a  contract  proved 
was  not  the  one  alleged;  Elmore  v.  Elmore,  114  Cal.  519,  621,  holding 
it  error  to  give  judgment  on  a  cAuse  of  action  ''not  set  up  in  the  com- 
plaint and  not  warranted  by  the  averments  of  the  complaint";  Me- 
Mahon  v.  Canadian  Ry.,  40  Or.  162,  where  plaintiff  pleaded  oral  agree- 
ment but  on  trial  admitted  execution  and  validity  of  written  oontimet 
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for  same  aemces,  radically  different  from  alleged  ond  one*  nonmiit 
properly  granted. 

41  GaL  97-100.    SMITH  ▼.  CUSHINe. 

Defective  Findings. — If  no  objections  are  made  in  the  lower  conrt, 
the  presumption  is  that  the  court  found  all  the  fact^  for  the  party  in 
whose  favor  judgment  was  ordered,  p.  99. 

Cited  in  Warren  v.  Quill,  9  Ney.  264,  holding  that  if  a  finding  is 
omitted,  exception  must  be  taken,  and  the  point  specified  on  which  a 
finding  is  wanted;  More  t.  Lott,  13  Nev.  380,  holding  flndizigs  that  ought 
to  have  been  made  should  be  presumed. 

Abandonment  is  the  leaving  without  intent  to  return,  p.  90. 
Affirmed  in  Beaver  Brook  Co.  v.  St.  Vrain  Co.,  6  Colo.  App.  136.    Cited 
in  note  to  40  Am.  Dec.  464,  467,  on  abandonment 

41  OaL  100-103.    DAVENPOKT  v.  XURPIN. 

On  Whom  Judgments  are  Binding.— Grantee  of  mortgagor,  under 
deed  recorded  before  foreclosure  sale,  who  was  not  made  a  party  to 
the  suit,  held  to  be  a  tenant  in  common  with  the  purchaser  at  fore- 
closure  sale,  p.  103. 

Cited  in  Walker  v.  Goldsmith,  14  Oreg.  148,  holding  that  the  grantee 
under  an  unrecorded  deed  was  not  bound  by  a  decree  quieting  title 
against  his  grantor  in  a  suit  begun  after  execution  of  the  deed  and  to 
which  the  grantee  was  not  a  party. 

41  OaL  103109.    EVAKS  v.  BVAK& 

.  Adultery. — If  a  husband  enters  a  house  of  prostitution  in  the  evening 
and  comes  out  the  next  morning,  it  raises  a  strong  presumption  of  his 
adultery,  p.   107. 

Cited  in  Musgrave  v.  State,  133  Ind,  309,  a  case  of  conspiracy  to  de- 
fraud, to  the  point  that  one  is  presumed  to  intend  the  consequences  of 
his  acts;  Musick  v.  Musick,  88  Va.  16,  holding  that  association  by  the 
hnaband  with  unchaste  women  was  sufficient  proof  of  adultery. 

Admissions  of  defendant  in  a  divorce  case  are  evidence,  but  must 
be  Aorroborated,  p.  107. 
Cited  in  note  on  confessions  in  30  Am.  Dec.  548,  549. 

Some  Corroboration  of  plaintiff's  evidence  is  required  by  statute  in 
a  divorce  suit,  but  the  statute  does  not  say  how  much,  p.  108. 

Cited  in  Cooper  v.  Cooper,  88  Cal.  48,  holding  there  was  some  corro- 
boration of  plaintiff  as  to  defendant's  cruelty;  Venzke  v.  Venzke,  94 
GaL  227,  to  same  effect;  Smith  v.  Smith,  119  Cal.  191,  holding  that 
plaintiff's  evidence  was  corroborated  by  that  of  defendant;  Clopton  v. 
Clopton,  UN.  Dak.  219,  in  divorce  suit  where  plaintiff  testified  as  to 
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resultB  produced  on  beaHh  bj  alleged  cruelty,  and  testified  to  medical 
treatment  for  ailments  caused  by  such  cruelty,  corroboration  of  attend- 
ing physician  as  to  such  treatment  is  sufficient;  Andrews  ▼.  Andrews, 
120  Cal.  186,  187,  saying  that  aft  to  suocessiye  acts  of  cruelty,  'it  is 
not  necessary  that  there  should  be  direct  testimony  of  other  witnesses 
to  every  act  sworn  to  by  the  plaintiff,"  and  holding  there  was  suf- 
ficient oorroboralSon  under  section  130  of  the  Giyil  Code. 

41  CbkL  109-111.    SEI6EL  y.  EISEN. 

Contzilmtory  NegUgence. — Standing  on  the  rear  platform  of  a  street 
ear  is  not  contributory  negligence,  as  matter  of  law,  p.  111. 

Afllrmed  in  Cummings  v.  Worcester  Co.,  166  Mass.  223,  as  to  leaning 
out  of  a  street-car  window;  Upham  ▼.  Detroit  Co.,  85  Mich.  17,  as  to 
riding  on  street-car  platform;  Dahlberg  t.  Minneapolis  Co.,  32  Minn. 
437,  488,  50  Am.  Rep.  588,  589,  as  to  placing  hand  on  street-car  window 
sill;  Solon  ▼.  Virginia  Co.,  13  Nev.  148,  as  to  walking  on  a  railway 
track;  Bailey  t.  Tacoma  Co.,  16  Wash.  62,  as  to  sitting  on  front  plat- 
form of  an  eleetrie-car. 

Proximate  Cause  of  injury  from  negligence  is  for  the  jury,  p.  Hi. 

Cited  in  Orcutt  v.  Pacific  Coast  Co.,  86  Cal.  290,  holding  that  con- 
tributory negligence  of  plaintiff  in  allowing  horses  to  run  loose  near  a 
railway  track  was  too  remote  to  be  the  proximate  cause  of  their  being 
run  over  by  a  train;  and  note  to  16  Am.  St.  Rep.  251. 

41  Cal.  11M16.    GROSS  ▼.  KIBRSEI. 

Seller  of  Chattels,  in  his  possession,  is  held  by  implication  of  law  to 
warrant  the  title;  and  there  is  no  breach  until  the  buyer's  possession  is 
disturbed  by  reason  of  the  title  of  the  true  owner,  pp.  113-115. 

Cited  in  McLeod  y.  Bamum,  131  Cal.  608,  noted  under  Peabody  y. 
Phelps,  9  Cal.  213;  Bamum  y.  Cochrane,  143  Cal.  645,  on  point  that  pur* 
chaser  cannot  recover  for  breach  of  Warranty  of  title  while  remaining 
in  undisturbed  possession;  Rockwell  v.  Young,  60  Md.  569,  holding  that 
where  the  widow  of  a  decedent  sold  his  mules,  taking  a  note  in  part 
payment,  and  the  buyer  paid  the  amount  of  the  note  to  the  decedent's 
administrator,  this  was  a  good  defense  to  a  suit  by  the  widow  on  the 
note;  Kennard  Co.  v.  Doman,  64  Mo.  App.  25,  holding  that  where  it  was 
a  custom  of  trade  that  a  carpet  should  not  show  spots  caused  in  manu- 
facture, the  right  of  action  on  a  warranty  of  quality  ran  from  the 
time  the  spots  appeared;  Hodges  v.  Wilkinson,  111  N.  C.  60,  holding  that 
after  warranty  of  title  on  sale  of  a  horse,  the  buyer  need  not  delay 
suit  until  the  horse  is  taken  from  him,  but  it  is  enough  if  he  shows 
paramount  title  in  another;  Hull  v.  Caldwell,  3  S.  Dak.  456,  holding  that 
the  buyer  of  a  buggy  and  harness  could  not  sue  on  a  warranty  of  title 
unless  he  showed  actual  damage  from  the  breach;  and  notes  on  this 
point  in  35  Am.  Bee.  607;  39  Am.  Dec.  500;  62  Am.  Dec.  464. 
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H  M.  117118.    WSAYXR  ▼.  HAYWASD. 

Affidavit  for  Attachment  need  not  state  the  facts  of  the  indebtedness, 
ilnady  stated  in  the  complaint,  p.  118. 

Affinned  in  Bank  t.  Boyd,  86  Gal.  388;  Newell  ▼  Whitwell,  16  Mont. 
859;  Crawford  t.  Roberts,  8  Oreg.  826. 

41  Oal.  119122..  CLARK  T.  6SIDLST. 

Partial  Settlement  of  Partnership  accounts  is  evidence  in  a  suit  for 
dKflsolution  and  final  settlement,  p.  122. 

Affirmed  In  Stretch  ▼.  Tklmadge,  66  Cal.  611.  Cited  in  Lay  ▼.  Bmery^ 
I N.  Dak.  624,  quoting  Stret(4i  ▼.  Tahnadge,  66  Cal.  61L 

41  GaL  123-128.    TEVIS  T.  HICK& 

Sea  Gestae. — ^Eridence  of  a  grantor,  as  to  what  took  place  at  the 
time  of  conveyance,  held  admissible  in  a  later  suit  against  the  grantee, 
attacking  the  conveyance  as  being  in  fraud  of  creditors,  p.  126. 

CSted  in  Deasey  v.  Thurman,  1  Idaho,  777,  holding  that  statements  of 
owners  of  a  pack-train,  in  derogation  of  their  title,  made  two  years 
prior  to  the  suit,  were  not  part  of  the  res  gestae;  and  note  to  96  Am. 
Dec  58. 

Jnry  cannot  determine  the  question  as  to  what  facts  are  admitted  by 
the  pleadings,  but  it  is  for  the  court,  p.  127. 

Cited  in  Dean  v.  Grimes,  72  Cal.  446,  holding  that  whether  pleadings 
in  an  insolvency  case  were  defective  was  a  question  of  law,  and  should 
not  have  been  submitted  to  the  jury;  Cook  v.  Merritt,  15  Colo.  215,  to 
the  point  that  the  jury  cannot  construe  the  pleadings. 

Findings  of  the  jury  cannot  be  contrary  to  or  inconsistent  with  the 
pleadings.  "If  a  pleading  does  not  correctly  state  the  facts,  application 
ihould  be  made  to  amend,"  p.  127. 

Cited  in  Simmons  v.  Hamilton,  56  Cal.  496,  497,  holding  that  where  a 
eoort  draws  erroneous  conclusions  of  law  from  its  finding  of  facts,  a 
new  trial  must  be  granted;  Ortega  v.  Cordero,  88  Cal.  226,  granting  a 
aew  trial  because  findings  'of  fact  were  inconsistent  with  the  pleadings 
and  outside  of  the  issues;  and  Fisk  v.  Cuthbert,  2  Mont.  599,  holding 
that  defendant  cannot  on  appeal  argue  inconsistently  with  his  an- 


41  Oal.  183-186.    PATTERSON  y.  SHARP. 

Judgment-Roll. — ^The  evidence  need  not  be  brought  up  on  an  appeal 
for  reduction  of  amount  of  a  judgment  rendered  on  facts  in  a  com- 
plaint not  denied  by  the  answer,  p.  135. 

Cited  in  Heinlen  v.  Heilbron,  71  Cal.  564,  to  the  point  that  ''the  ap- 

Motes  Cal.  Rep.— 131. 
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pellate  court  will  take  notice  of  errors  appearing  in  the  judgment-roDt 
even  if  not  named  in  the  specification  of  errors  in  the  statement." 

Tender  of  amount  due  and  accrued  interest  stops  further  interest,  p.. 
136. 

Cited  in  Easterbrook  v.  Farquarson,  110  Cal.  316,  holding  that  ae 
tender  could  not  be  made  of  an  undetermined  sum,  interest  did  not  run 
until  the  amount  was  determined. 

41  Cal.  136-138.    McABEE  v.  RANDALL. 

Order  Denying  Motion  for  Judgment  on  the  pleadings  cannot  be  re- 
viewed on  appeal  from  the  judgment,  there  being  no  statement  or  bill 
of  exceptions,  p.  137. 

Cited  in  Emeric  v.  Alvarado,  64  Cal.  694,  holding  that  an  order  ap- 
pointing a  guardian  ad  litem  is  not  part  of  the  judgment-roll;  Hermans 
y.  Jacksonville,  etc.  Co.,  40  Fla.  91,  applying  rule  to  affidavits  used  on 
hearing;  Graham  v.  Linehan,  1  Idaho,  781,  to  the  point  that  an  appeal 
must  be  decided  on  the  judgment-roll,  where  there  is  no  statement  or 
bill  of  exceptions;  Reinhart  v.  Company  D,  23  Nev.  372,  holding  that 
where  the  facts  did  not  appear  in  the  judgment-roll,  and  there  was  no 
statement,  an  order  refusing  to  open  default  could  not  be  disturbed. 

Pleading. — ^Where  the  answer  is  treated  as  a  coimterclaim  at  the 
trial,  it  cannot  be  considered  a  cross-complaint  for  the  first  time  on  ap- 
peal, p.  138. 

Cited  in  Haskell  v.  Haskell,  64  Cal.  264,  holding  that  in  a  suit  for 
divorce  a  count  for  extreme  cruelty  is  not  sustained  by  proof  of  ex- 
cessive drinking,  not  amoimting  to  habitual  intemperance;  Erkins  v. 
Ayer,  68  Cal.  313,  holding  that  where  defendant  in  a  foreclosure  suit 
treated  his  pleading  as  an  answer,  he  coutd  not  on  appeal  call  it  a  cross- 
oomplaint;  and  Shain  v.  Belvin,  79  Cal.  264,  holding  that  nailing  an 
answer  a  cross-complaint  did  not  make  it  such. 


41  Cal.  138-143;  10  Am.  Rep. 
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Owner  of  Ferocious  Dog  is  liable  for  injury  occasioned  by  it,  p. 
140. 

Cited  in  Kippen  v.  Ollasson,  136  Cal.  641,  sustaining  instructions  as  to 
dog;  Qowdis  v.  Fresno  Flume  Co.,  118  Cal.  320,  323,  holding  that  the 
owner  of  a  vicious  bull  was  liable  for  his  injuring  a  man  on  the  road, 
while  driven  by  the  owner's  servants.  Affirmed  in  Melsheimer  v.  Sulli- 
van, 1  Colo.  App.  26,  as  to  a  dog;  to  same  eflfect  in  Conway  v.  Grant,  88 
Ga.  42;  30  Am.  St.  Rep.  146;  Vredenburg  v.  Behan,  33  La.  Ann.  639,  as 
to  a  bear;  and  notes  on  this  point  in  2  Am.  St.  Rep.  458;  16  A"*  St.  Rep. 
e31;  35  Am.  St.  Rep.  879. 
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41  CkL  147-202.    STOCKTON  RAILROAD  COMPAKY  t.  STOCKTON. 

Statute  wiU  be  suBtained  unless  clearly  imconstitutional,  p.  162. 

CSted  in  dissenting  opinion  in  Tucker  v.  Bamum,  144  Cal.  271,  noted 
snder  Borland  v.  Hildretfa,  26  Cal.  161. 

UncoBstitutionality  of  a  statute  can  be  declared  by  the  court  only 
where  the  federal  or  state  constitution  has  deprived  the  legislature  of 
the  power  to  enact  it,  or  limited  it  to  something  else  than  the  subject  to 
which  the  legislature  has  applied  it.  It  will  not  do  to  talk  about  the 
spirit  of  the  oonstitution  as  imposing  a  limitation  upon  the  legislative 
power,  p.  162. 

Cited  in  Uniyersity  ▼.  Bernard,  57  CaL  618,  to  the  point  that  '^an  aet 
Aould  not  be  declared  unconstitutional  and  void  unless  there  is  a  clear 
npugnance  between  the  act  and  the  oonstitution;  and  where  there  is  a 
reasonable  doubt  whether  the  act  is  repugnant  to  the  constitution,  its 
omstitutionality  should  be  afiSrmed";  also  in  Gilchrist  v.  Schmidling,  12 
Kan.  271,  holding  that  a  dty  ordinance,  opposed  to  an  unexpressed  spirit 
Mippoaed  to  pervade  the  constitution,  was  not  unconstitutional;  Southern 
Fteifie  Co.  v.  Orton,  6  Saw.  186,  32  Fed.  Rep.  473,  holding  that  a  statute 
allowing  a  railway  to  change  its  line  of  road  was  not  in  violation  of  the 
flonstitutional  provision  that  corporations  should  not  be  created  by 
special  acts;  and  note  on  this  point  in  63  Am.  Deo.  §19. 

What  is  a  Public  Use,  as  regards  eminent  domain,  seems  to  have  been 
left,  in  large  measure,  to  the  determination  of  the  legislature,  p.  168. 
Whoi  the  legislature  has  determined  a  given  purpose  to  be  a  publie 
purpose,  we  must  so  consider  it,  unless  we  can  see  at  first  blush  that  It 
is  not  possible  that  it  could  be  such,  p.  175. 

CHed  in  Consolidated  Co.  v.  Central  Padfio  Co.,  51  Cal.  273,  holding 
that  lands  of  a  railway  company  could  not  be  condemned  for  use  as  a 
flume  site  by  a  mining  company,  because  it  was  not  a  public  use;  Lux  ▼. 
Haggin,  60  Oal.  304,  holding  it  "safe  to  say"  that  supplying  water  for 
irrigation  to  ''farming  neighborhoods"  was  for  a  public  use,  and  *'ths 
judgment  of  the  legislature  that  it  is  such  ought  not,  therefore,  to  bs 
disturbed  by  the  courts";  In  re  Madera  District,  92  CaL  310,  27  Am.  St. 
Rep.  114,  to  the  point  that  'If  the  subject  matter  of  the  legislation  be  oi 
sodi  nature  that  there  is  any  doubt  of  its  character,  or  if  by  any  possi* 
hihty  the  legislation  may  be  for  the  welfare  of  the  public,  the  will  of 
the  legislature  must  prevail  over  .the  doubts  of  the  court";  Coimty  v. 
Oobnm,  130  CaL  634,  affirming  location  by  supervisors  of  public  road; 
8Ute  V.  Cornel,  53  Neb.  559,  68  Am.  St.  Rep.  631,  applying  rule  to  im- 
position of  tax  for  an  alleged  public  purpose;  Vamer  v.  Martin,  21  W. 
Va.  551,  to  the  point  that  while  the  court  will  incline  to  hold  a  use  pub- 
He  for  which  land  is  condemned,  it  will  not  hesitate  in  a  proper  case  t» 
dedare  a  statute  unconstitutional,  as  in  the  present  case,  where  private 
property  is  attempted  to  be  taken  for  a  private  road;  and  notes  on  this 
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point  in  22  Am.  Dec.  690,  601,  692,  695;  28  Am.  Dec.  423;  31  Am.  Dee. 
372;  60  Am.  Dec.  595. 

''Railroada  Concern  the  Public  Interest,  as  matter  of  legal  judgment,** 
p.  178.  ''Railroads,  though  operated  by  private  companies,  are  by  mere 
legal  conclusion  for  public  use;  ....  aid  may  be  extended  to  the 
construction  of  such  roads  by  means  of  the  power  of  eminent  domain,  or 
of  subscription  to  capital  stock,  and  by  donations  made  by  dties  and 
other  political  subdiviaions  of  the  state,  under  the  authority  of  the 
legislature,"  p.  192. 

Cited  in  Leavenworth  Go.  v.  Miller,  7  Kan.  541,  12  Am.  Rep.  466,  hold- 
ing that  the  weight  of  authority,  and  the  more  recent  decisions,  are  in 
favor  of  the  validity  of  statutes  authorizing  niunieipal  aid  to  railways; 
Harcourt  v.  Gk>od,  39  Tex.  472,  holding  that  a  tax  to  aid  construction  of 
a  railway  bridge  was  valid,  and  giving  a  long  list  of  authorities;  and 
note  to  59  Am.  Dec  783. 

41  GkL  202-208.    TRBAT  ▼.  DS  CKLIS. 

Power  of  Attorney  held  not  to  authorize  sale  of  land,  p.  208. 

Cited  in  Quay  v.  Presidio  Go.,  82  Gal.  6,  holding  that  a  power  to  «s* 
change  old  certificates  of  stock  for  new  ones  "did  not  authorize  a  trans- 
fer of  the  property";  Grant  v.  Ede,  85  CaL  421,  20  Am.  St.  Rep.  238, 
holding  that  a  letter  authorizing  an  agent  to  find  a  purchaser  for  land  at 
a  certain  price  did  not  give  him  power  to  bind  the  principal  by  a  contract 
of  sale;  Martin  v.  Ede,  103  GaL  160,  holding  that  the  agent  in  the  last 
preceding  case  had  only  to  find  a  purchaser  in  order  to  be  entitled  to  his 
oommission;  McFarland  v.  Lillard,  2  Ind.  App.  163,  50  Am.  St.  Rep.  236, 
holding  that  where  a  broker  was  authorized  to  find  a  buyer  for  land,  his 
right  to  the  stipulated  commission  was  not  defeated  by  the  fact  that 
the  seller's  wife  changed  her  mind  about  selling;  and  note  to  17  Am. 
Dec.  59. 

Specific  Performance. — ^Whether  a  probate  court  has  Jurisdiction,  not 
decided,  p.  208. 

Referred  to  in  note  to  78  Am.  Dec.  560,  on  probate  and  equity  juris- 
dictions. 


41  GaL  211-220;  10  Am.  Rep.  272.    EX  PARTE  McLAUQHLIN. 

Discharge  of  Jury,  in  a  criminal  case,  for  failure  to  agree  on  a  ▼erdioi, 
is  not  an  acquittal  of  defendant,  pp.  213-219. 

Distingmshed  in  People  v.  Gage,  48  CaL  326,  17  Am.  Rep.  437,  holding 
that  discharge  of  a  jury  for  failure  to  agree,  by  adjoining  the  court  for 
the  term,  without  calling  in  the  jury,  operated  as  an  acquittal.  Cited  in 
Dreyer  v.  People,  188  III.  49,  holding  second  trial  after  such  discharge  not 
barred;  People  v.  Smalling,  94  CaL  117,  holding  that  where  a  jury  was 
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diaeharged  for  faflnre  to  agree,  the  defendant  Qould  not,  on  a  second  trial, 
introduce  the  stenographer's  record  of  such  proceeding  for  the  purpose  of 
showing  an  abuse  of  discretion  in  discharging  the  jury;  People  v.  James, 
97  CaL  401,  holding  that  discharge  of  jury  for  failure  to  agree  was  no 
bar  to  subsequent  convicticm  of  defendant,  notwithstanding  that  the 
court  at  the  first  trial  instructed  the  jury  to  acquit  and  they  ought  to 
have  done  so.  Distinguished  in  Ex  parte  Maxwell,  11  Nev.  436,  holding 
that  discharge  of  jury  for  failure  to  agree  was  equivalent  to  acquittal, 
because  the  record  failed  to  show  properly  the  reason  for  the  discharge  or 
an  adjudication  of  the  point.  Cited  in  State  v.  Shaffer,  23  Oreg.  656, 
holding  that  defendant  was  not  put  twice  in  jeopardy  by  discharge  of 
jury  at  the  first  trial;  and  notes  on  this  point  in  12  Am.  Dec  647;  61 
Am.  Dec  96;  72  Am.  Dec  201;  26  Am.  St.  Rep.  627. 

Habeas  Corpus  is  not  a  proper  proceeding  for  trying  the  question  of 
whether  the  trial  court  erred  in  discharging  a  jury  for  failure  to  agree, 
for  defendant  has  his  remedy  by  appeal,  p.  220. 

Cited  in  £x  parte  Hartman,  44  OaL  35,  holding  that  an  order  of  th* 
trial  court,  remanding  defendant  to  await  further  action  of  the  grand 
Jvy,  must  be  reviewed  on  appeal,  not  on  habeas  corpus,  the  ordei  being 
"regular  on  its  face,  and  one  which  the  court  had  power  to  make.* 

General  Citation.— Smith  ▼.  Crosby,  86  Tex.  19. 

41  Oal.  221231.    THOMPSOU  ▼.  McEAT. 

Fonner  Judgment.— Omission  of  the  oonrt  to  give  plaintiff  in  ejeot- 
ment  any  relief  is  an  adjudication  that  he  is  not  entitled  to  it,  p.  227. 

Cited  in  lAmb  v.  Wahlenmaier,  144  Cal.  96,  applying  rule  to  omission  to 
give  affirmative  relief  prayed  for  by  defendant;  Hodge  v.  Shaw,  85 
Iowa,  143,  39  Am.  St.  Rep.  294,  holding  a  former  judgment  for  damages 
conclusive;  Nashua  Railroad  v.  Boston  Railroad,  164  Mass.  226,  49  Am. 
St.  Bep.  458,  holding  that  where  a  decree  for  accounting  fund  for  plaintiff 
on  two  issues  and  was  silent  on  a  third,  it  was  a  decree  for  defendant 
on  the  third  issue;  Ankeny  v.  Fairview  Co.,  10  Oreg.  397,  holding  that 
failure  of  a  court  to  issue  a  statutory  order  for  abatement  of  a  nuisance 
was  equivalent  to  a  refusal  to  issue  it;  Rackley  v.  Fowlkes,  89  Tex.  616, 
holding  that  in  an  action  for  rent  on  two  issues,  where  the  judgment 
WIS  on  one  issue  only  for  plaintiff,  it  was  prima  facie  an  adjudication 
that  he  was  not  entitled  to  recover  on  the  other,  unless  he  could  show 
that  the  other  issue  was  withdrawn  or  the  court  refused  to  pass  on  it; 
and  notes  to  86  Am.  Dec  209,  and  44  Am.  St.  Rep.  570. 

In  Constming  Doubtful  Contract,  court  ascertains  relation  of  parties 
to  each  other,  and  to  subject  matter,  and  construes  it  to  give  effect  to 
intent,  if  it  can  be  done  without  disregarding  language  of  instrument, 
p.  228. 

Cited  in  Bank  v.  Bowers,  141  CaL  262,  applying  rule  to  construction  of 
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guaranties;  Burke  Land  etc.  Go.  v.  Wells  etc.  Co.,  7  Idaho,  57,  oonstniing 
mortgage  for  purchase  price. 

Trust  Deed  held  to  oonyey  the  fee,  and  the  grantee  had  the  right,  to 
transmit  the  legal  title  to  a  purchaser,  in  execution  of  the  trust,  p.  230. 

Affirmed  in  More  v.  Calkins,  95  Cal.  438,  29  Am.  St.  Rep.  129,  130,  say- 
ing: "Whether  the  conveyance  is  to  be  treated  as  a  mortgage  or  as  a 
deed  of  trust  must  depend  upon  its  essential  character,  as  shown  by 
its  terms,  and  not  whether  the  grantee  is  a  creditor  whose  debt  is  to  be 
paid  out  of  the  proceeds  to  arise  from  the  execution  of  the  trust  which 
is  declared";  also  in  Savings  &  Loan  Society  v.  Burnett,  106  Gal.  528, 
holding  a  conveyance  to  be  a  deed  of  trust,  not  a  mortgage,  and  saying 
that  "the  decisions  of  this  court  upon  such  instruments  have  never  been 
in  flux,  but,  to  the  contrary,  have  been  set  and  consistent  since  first  they 
eame  before  it"  Cited  in  notes  to  64  Am.  Dec  200;  19  Am.  St.  Bep.  274; 
81  Am.  St.  Rep.  26;  68  Am.  St.  Rep.  473.  Distinguished  in  Brown  t. 
Bryan,  6  Idaho,  16,  trust  deed  given  to  secure  debt  payable  at  specified 
time  is  a  mortgage  and  cannot  be  foreclosed  by  notice,  and  sale  under 
power  in  such  trust  deed. 

Offer  to  Prove  »  f aet»  excluded  by  the  court  on  objection  of  the  other 
side,  precludes  the  party  objecting  from  claiming  a  failure  of  proof  on 
the  point,  p.  230. 

Affirmed  in  Union  Padfie  Go.  v.  Harris,  63  Fed.  Rep.  804.  Cited  in 
Missouri  etc.  Co.  v.  Elliott,  102  Fed.  103,  holding  party  so  estopped. 

Supplemental  Answer  must  be  filed  in  ejectment,  if  title  acquired 
pending  suit  is  relied  on,  p.  231. 

ated  in  People's  Bank  v.  Hodgdon,  64  OaL  08,  holding  that  title 
acquired  pending  suit  was  not  affected  by  the  judgment,  because  not 
pleaded  by  supplemental 


41  QU.  232-234.    LYNCH  T.  KELLY. 

Justice  of  the  Peace.— His  failure  to  make  a  formal  entry  of  judg- 
ment in  his  docket,  after  verdict  and  before  issuing  execution,  though 
irregular,  does  not  invalidate  the  execution  sale,  p.  233. 

Cited  in  Montgomery  v.  Superior  Court,  68  Cal.  411,  holding  that  an 
appeal  from  a  justice's  court  was  valid,  though  taken  before  entry  of 
judgment  by  the  justice,  but  after  verdict;  Turner  v.  Harrison,  43  Ark. 
237,  holding  that  failure  of  the  justice  to  enter  judgment  after  verdict 
did  no  harm;  Corthell  v.  Mead,  19  Colo.  394,  holding  that  a  justice  may 
be  compelled  to  enter  judgment,  saying:  "He  has  no  discretion  in  the 
premises;  it  is  his  duty  to  enter  judgment  upon  the  verdict;  he  is  to 
enter  the  judgment,  not  render  it."  Cited  in  Porter  v.  Parker,  4  Dak. 
Ter.  401,  holding  that  rights  of  parlnes  were  determined  by  the  verdict, 
and  entry  of  it  by  the  justice  was  enough;  Jones  v.  Camahan,  63  Ind. 
234^  holding  that  an  execution  prematurely    issued   by  the  clerk  of  a 
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eirenit  oourt  was  irregular  but  not  void,  and  could  be  objected  to  only 
by  a  party  to  the  execution;  Cross  v.  Knox,  32  S^an.  733,  holding  that  an 
order  of  sale  by  a  district  court,  and  proceedings  of  the  sheriff  under  it, 
though  irregular,  were  not  void,  but  could  be  set  aside  on  petition  of  the 
judgment  debtor  at  any  time  prior  to  confirmation;  Swain  v.  Gilder,  61 
Miss.  672,  holding  that  if  a  justice  failed  to  perform  the  clerical  duty 
of  entering  a  judgment,  "but  dealt  with  the  record  as  if  it  were  com- 
pleted, then  the  judgment,  however  irregular,  informal  or  defective, 
win  be  upheld";  Humboldt  Co.  v.  Terry,  11  Nev.  245,  holding  that  a 
judgment  entered  irregularly  by  the  clerk  of  a  district  court  must  be 
tzeated  as  a  valid  judgment;  McQain  v.  Davis,  37  W.  Va.  338,  341,  in  dis- 
senting opinion,  a  majority  of  the  court  holding  that  a  judgment  entered 
by  justices  of  the  peace  nunc  pro  tunc,  two  years  after  verdict,  was  ir- 
regular. 

41  (M.  234-237.    PBOPLB  v.  HUGHES. 

Vazia&ce  between  indictment  and  proof,  though  immaterial,  causing 
aa  acquittal,  precludes  ajiother  trial;  but  if  the  variance  is  material,  the 
aequittal  is  no  bar  to  a  later  conviction,  p.  236. 

(Sted  in  People  ▼.  Terrill,  182  Cal.  600,  as  to  forgery  prosecution,  ac- 
quittal where  held  conclusive,  although  variance  was  immaterial; 
People  V.  Leong  Quong,  60  Cai.  108,  holding  that  where  Chinese  defend- 
ant was  described  by  one  name,  the  fact  that  he  was  also  known  by 
another  did  not  constitute  a  variance;  People  v.  TonieUi,  81  Cal.  280^ 
holding  a  variance  of  one  word  in  a  letter  as  alleged  and  proved  was  im- 
material; People  V.  Arras,  89  Cal.  226,  holding  a  variance  as  to  initials 
of  a  name  immaterial;  DUI  v.  People,  19  Colo.  473,  41  Am.  St.  Rep.  257, 
holding  a  plea  of  former  acquittal  bad,  because  evidence  to  support  the 
leoond  indictment  was  inadmissible  on  the  first;  State  v.  SuUivan,  9 
Mont.  496,  holding  a 'variance  as  to  name  of  person  assaulted  material, 
and  therefore  former  acquittal  could  not  be  pleaded;  State  v.  Van  Cleve, 
S  Wash.  643,  where  the  trial  court  allowed  the  first  name  of  the  alleged 
owner  of  stolen  property  to  be  changed  after  the  trial  had  begun,  and 
fUs  was  held  ground  for  reversal. 

Ownership  of  property  stolen  is  essential  in  an  indictment  for  larceny, 
where  the  offense  is  otherwise  not  described  with  sufiident  eertaintyj  p. 
237. 

Affirmed  in  People  v.  Wallace,  94  GaL  601. 

41  Gal.  239-242.    HUSSET  v.  CASTLE. 

Conveyance  by  Husband  to  Wife  raises  no  presumption  of  fraud  as 
sgainst  one  who  recovers  judgment  for  a  tort,  three  months  later* 
against  the  husband,  p.  241. 

Cited  in  Kane  v.  Desmond,  63  Cal.  465,  holding  that  the  gift  of  a  piano 
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by  husband  to  wife  was  not  void  as  to  a  subsequent  creditor;  Wilhoit  ▼. 
Lyons,  98  CaL  413,  holding  that  an  assignment  for  benefit  of  creditors, 
not  recorded  as  prescribed  by  law,  was  good  as  against  subsequent 
creditors;  Hill  v.  Meinhard,  39  Fla.  117,  holding  good  a  conveyance  by 
husband  to  wife  as  against  a  judgment  recovered  a  year  later;  Walsh 
V.  Byrnes,  39  Minn.  528,  holding  that  "where  voluntary  conveyances  are 
actually  fraudulent,  and  the  purpose  or  effect  of  the  same  is  to  prejudice 
subsequent  creditors,  such  conveyances  will  also  be  void  as  to  them; 
Farr  v.  Swigart,  13  Utah,  156,  holding  that  in  a  suit  against  a  constable^ 
for  levying  on  property  of  the  wife  under  an  execution  against  the  hus* 
band,  evidence  of  a  gift  from  husband  to  wife,  before  the  debt  was  la* 
curred  was  inadmissible;  and  notes  to  86  Am.  Deo.  634,  642. 

41  GaL  242-247.    RANDALL  v.  FALKNSR. 

If  Defendant  Appears  and  Answers,  in  an  action  of  unlawful  detafaiv 
he  waives  any  defect  in  the  simimons,  p.  245. 

Cited  in  Taylor  t.  Hill,  115  CaL  151,  holding,  in  a  snit  to  compel  « 
sheriff  to  pay  preferred  claims  out  of  proceeds  of  execution,  that  "by 
their  voluntary  appearance  and  answer  the  defendants  submitted  them* 
selves  to  the  jurisdiction  of  the  court." 

Unlawful  Detainer. — ^Entry  on  public  land,  not  open  for  pre-emption 
and  in  the  occupation  of  another,  is  unlawful,  though  the  entry  was  in 
good  faith  for  the  purpose  of  claiming  title  as  soon  as  the  land  should 
be  open  for  entry,  p.  246. 

Cited  in  Phoenix  Co.  v.  Lawrence,  55  CaL  146,  holding  that  entry  on 
a  mining  daim,  in  possession  of  another,  was  unlawful,  for  "a  party 
cannot  enter  for  the  purpose  of  obtaining  title  or  color  of  right.  Qs 
must  have  it  before  he  entered."    Cited  in  note  to  77  Am.  Dec.  554. 

Costs. — ^Fees  of  witnesses,  subpoenaed  but  not  called,  allowed,  p.  247. 

Cited  in  Cole  v.  Ducheneau,  13  Utah,  46  holding  such  fees  taxable,  un- 
less it  appeared  that  the  witnesses  were  imnecessarily  numerous;  and 
note  to  88  Am.  Dec  181. 


41  Cal.  247-263.    QUINN  v.  WETHERBBS. 

Relief  in  Equity,  against  a  Judgment  at  law,  on  the  ground  of  mistake, 
eannot  be  granted  where  the  mistake  occurred  through  negligence  of  tha 
attorney  of  the  party  who  seeks  relief,  p.  252. 

Cited  in  Hollenbeak  v.  McCoy,  127  CaL  23,  holding  injimction  to  pre- 
vent enforcement  of  justice's  judgment  properly  denied  under  facts 
stated;  Champion  v.  Woods,  79  Cal.  22,  12  Am.  St.  Rep.  129,  holding  it 
negligence  on  the  part  of  a  wife  to  allow  a  decree  of  divorce  in  her  favor 
to  omit  reference  to  property  to  which  she  was  entitled,  and  the  mistake 
could  not  be  relieved  in  equity;  Davis  v.  Chalfant,  81  Cal.  631,  holding 
that  where  undertaking  on  appeal  was  not  filed  in  time,  through  negli- 
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genoe  of  aa  attomoyy  equity  wojald  not  interfere  to  order  a  new  trial; 
State  T.  Jonee,  12  Mo.  App.  M,  holding  that  ignorance,  stupidity,  and 
lUlinees  of  the  attorney  for  defendant  in  a  criminal  case  was  ground  for 
reTersal  of  the  judgment;  Tederall  v.  Bouknight,  25  S.  C.  281,  to  the  point 
that  the  purchaser  of  land  at  a  probate  sale  was  not  affected  by  an 
error  that  did  not  appear  on  the  face  of  the  record;  and  note  to  19  Am* 
Dee.  606. 

41  CSaL  253-256.    CHASE  y.  CHSISTIAH SON. 

Srroneoiis  Decision  ob  a  question  arising  in  a  ease,  where  the  oourt 
bts  jurisdiction  of  the  subject  and  the  person,  does  not  invalidate  the 
Judgment  when  questioned  collaterally,  pp.  255,  256. 

Cited  in  Hutchinson  v.  Inyo  Co.,  61  Oal.  121,  to  the  point  that  "hav- 
faig  jurisdiction,  any  error  committed  by  the  court  in  the  exercise  of  its 
jurisdiction  is  not  reviewable  by  certiorari";  Sch warts  ▼.  Palm,  65  Gal.  65 
to  the  point  that  if  a  decree  of  foreclosure  orders  the  sale  of  a  greater 
or  less  estate  than  that  described  in  the  complaint  and  mortgage,  it  is 
erroneous  and  should  be  corrected  on  motion;  Hodgdon  ▼.  Southern 
Pacific  Co.,  75  CaL  648,  holding  that  the  appointment  of  a  guardian  for 
a  minor  by  a  probate  court  could  not  be  attacked  by  the  minor  in  a 
snit  by  him  to  quiet  title  to  his  lands;  Meyer  ▼.  Snlzbacher,  76 
Ala.  127,  holding  where  a  decree,  makii^  a  woman  a  sole  trader, 
gave  her  more  power  than  the  statute  authorized,  the  excess  was 
properly  treated  as  surplusage  on  collateral  attack;  Gay  v.  Bowles, 
74  Mo.  424,  holding  that  although  a  judgment  in  a  tax  suit  was  erroneous, 
it  did  not  invalidate  the  title  of  the  purchaser  at  execution  sale;  Hager- 
man  v.  Sutton,  91  Mo.  530,  holding  that  an  error  in  a  foreclosure  judg- 
ment could  not  be  attacked  In  a  later  suit  of  ejectment  for  the  land; 
Babb  V.  Bruere,  23  Mo.  App.  607,  holding  that  where  a  circuit  court 
issued  execution  on  transcript  from  an  irregular  judgment  of  a  justice 
of  the  peace,  the  circuit  court  could  recall  the  execution  and  make  it 
and  the  judgment  conform  to  the  law;  Vantilburgh  v.  Black,  2  Mont. 
377,  holding  that  an  irregular  decree  in  a  lien  case  could  not  be  collator- 
tUy  attacked;  Mach  v.  Blanchard,  16  S.  Dak.  439,  default  judgment 
erroneously  granting  more  relief  than  demanded  is  not  void  and  cannot 
be  collaterally  attacked;  Qeorge  v.  Nowlan,  38  Or.  641. 

41  CaL  256-262.    SOUTHERN  PACIFIC  COMPANY  v.  REBD. 

Condemnation  of  Street  for  Railroad  entitles  the  owner  of  an  abutting 
lot  to  damages,  notwithstanding  that  he  has  already  received  compen- 
sation for  a  former  condemnation  of  the  same  street  by  another  rail- 
road, p.  261. 

Distinguished  in  Montgomery  v.  Santa  Ana  Co.,  104  Cal.  196,  43  Am. 
St.  Rep.  97,  holding  that  the  owner  of  a  lot  abutting  on  a  street  cannot 
msintain  ejectment  against  a  railroad  company  that  uses  the  street  un* 
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der  a  city  ordinance  permitting  such  use,  because  the  use  of  the  ease- 
ment by  the  railroad  does  not  exclude  the  plaintiff  or  the  public  from 
the  street,  and  therefore  there  was  no  ouster;  and  disapproving  the  dis- 
tinction made  between  street-cars  and  railways  as  to  imposing  an  ad- 
ditional burden  on  the  servitude.  Cited  in  Colorado  Co.  v.  MoUandin,  4 
Colo.  161,  holding  that  where  a  dty  ordinance  allows  a  railway  to  cross 
a  street,  the  company  is  not  liable  for  injury  thereby  to  the  property 
and  business  of  an  abutting  owner,  so  long  as  the  company  keeps  within 
the  bounds  of  its  la¥rful  authority  and  does  nothing  wantonly  or  negli- 
gently; Canastota  Oo.  v.  Newington  Co.,  69  Conn.  184,  holding  that  tlie 
proposed  construction  of  an  electric  railway  on  a  public  road,  the  soil 
of  which  belongs  to  the  adjacent  owners,  can  be  enjoined,  where  the  line 
proposed  deviates  from  the  route  prescribed  by  the  charter  of  the  com- 
pany; Kucheman  v.  C.  &  D.  Co.,  46  Iowa,  372.  holding  the  owner  of  the 
fee  in  a  street  entitled  to  damages  for  use  of  the  street  by  a  railway; 
Chicago  R.  &  W.  Co.  v.  Woodward,  47  Kan.  194,  holding  that  ''the 
weight  ot  authority  is  in  support  of  the  rule  that  the  construction  of 
a  railroad  along  a  highway  imposes  an  additional  burden  and  constitutes 
a  taking  within  the  constitution";  Pierce  v.  Drew,  136  Mass.  84,  49  Am. 
Rep.  16,  in  dissenting  opinion,  a  majority  of  the  court  holding  that  the 
legislature  may  authorize  the  construction  of  a  telegraph  line  on  a  high- 
way, without  compensation  to  owners  of  the  fee;  Detroit  Railway  ▼. 
Mills,  85  Mich.  669,  in  dissenting  opinion,  a  majority  of  the  court  hold- 
ing that  a  street  railway  does  not  impose  an  additional  servitude  on  a 
street;  White  v.  Northwestern  Co.,  13  N.  C.  616,  37  Am,  St.  Rep.  644, 
holding  that  "where  the  public  have  only  an  easement  in  the  street, 
and  the  fee  of  the  soil  of  the  street  is  retained  in  the  abutting  owner, 
a  steam  railroad  cannot,  under  the  constitutional  guaranty  of  private 
property,  be  lawfully  constructed  and  operated  thereon  against  his  will 
and  without  compensation";  Gulf  Co.  v.  Fuller,  63  Tex.  470,  holding  that 
a  railroad  company,  authorized  to  lay  track  in  a  street  must  paj 
damages  occasioned  to  the  owner  of  an  abutting  lot  by  depreciation 
of  his  property;  and  note  on  this  point  in  16  Am.  St.  Rep.  612. 

41  OtA.  26d-27&    PSOPLS  v.  KLUMPKE. 

False  Call  in  a  deed  must  be  rejected,  p.  278. 

died  in  Dutch  v.  Boyd,  81  Ind.  148,  as  to  whether  a  description  in  a 
mortgage,  by  township,  section,  and  range  was  sufficient,  and  the  point 
not  decided. 


41  Cal.  278-290.    GREGORY  ▼.  NELSON. 

Judgment  should  be  a  simple  sentence  of  the  law  upon  the  material 
ultimate  facts,  admitted  by  the  pleadings  or  found  by  the  court,  p.  282. 

Cited  in  Rankin  v.  Newman,  107  Cal.  610,  holding  that  where  plain- 
tiff refused  to  receive  an  amount  tendered  to  him  by  defendant,  and 
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the  record  showed  the  amount  was  due,  "the  appropriate  sentence  of 
the  law  should  have  emanated  from  the  court,  the  previous  contumacy 
of  the  plaintiff  notwithstanding,"  and  judgment  should  have  been 
rendered  for  the  amount  tendered;  Perkins  v.  Sierre  Nevada  Co.,  10 
I  Kev.  413,  holding  a  judgment  final  in  spite  of  a  proviso  therein,  for  the 

proviso  was  surplusage;  Humboldt  Co.  v.  Terry,  11  Nev.  243,  holding  that 
entry  of  judgment  by  the  derk  was  valid,  though  not  strictly  in  the 
proper  form. 

I  Judgment,  on  a  point  entirely  outside  of  any  issues  made  or  tendered 

I  hy  the  pleadings,  as  a  finding  of  fact,  conclusion  of  law,  or  judg- 

I  ment  of  the  court  upon  the  subject  matter  embraced  therein,  is  super- 

I  flnons  and  nugatory,  p.  284. 

I  Cited  in  Balfour  etc  Co.  v.  Sawday,  133  C&l.  231,  as  to  default  judg- 

I  Bent  in   ejectment  including   property   not   embraced   in    complaint; 

I  Benton  v.  Benton,  122  Gal.  398,  noted  tmder  Burnett  v.  Steams,  33  CaL 

I  488;  Emeric  v.  Alvarado,  64  Cal.  594,  to  the  point  that  the  supreme 

I  eonrt,  "on  appeal  from  a  judgment,''  considers  only  questions  that  arise  ^ 

en  "the  judgment-roll,  and  any  bill  of  exceptions,  statement  on  motion  ^^ 

i  for  new  trial,  and  statement  of  the  case  on  which  the  appellant  reUes";  f^ 

White  V.  Douglass,  71  OaL  119,  to  the  point  that  where  the  answer  ad-  N^ 

I  mits  an  allegation  of  the  complaint,  a  finding  against  the  admission  ^ 

\k  outride  the  issues,  and  a  judgment  based  on  such  finding  is  erroneous; 
I  Canunings  v.  Cununings,  76  Cal.  441,  holding  that  a  decree  regarding  dis- 

I  tribution  of  property  in  a  divorce  suit  was  improper,  because  it  was 

I  "neither  consistent  with  the  case  made  by  the  complaint  nor  embraced 

I  within  the  issues  made  by  the  answer";  Keinhart  v.  Luggo,  75  CaL 

010,  holding  that  partition  suits  are  governed  by  the  same  rule  as  or- 
j  dinary  actions,  that  a  finding  and  judgment,  ''contrary  to  the  facts  ad- 

mitted by  the  pleadings  and  outside  of  the  issues  made  or  tendered, 
sre  erroneous";  Noonan  v.  Nunan,  76  Cal.  49,  holding  in  a  suit  for  dis- 
solution of  partnership  that  ''as  the  appellant  neither  asked  for  the 
judgment  which  it  is  now  claimed  should  have  been  entered  in  the  court 
below,  nor  alleged  facts  upon  which  such  a  judgment  could  properly 
have  been  entered,  he  cannot  here  demand  a  reversal  of  the  judgment 
which  responded  to  the  issues  actually  made  and  submitted  to  the  trial 
court";  Ortega  v.  Cordero,  88  Cal.  225,  228,  holding  that  a  finding,  set- 
ting forth  an  agreement  of  a  different  date  and  consideration  from  that 
alleged  in  the  complaint,  was  "entirely  outside  of  the  issues  made  by 
the  pleadings";  Rudel  v.  Los  Angeles  Co.,  118  Cal.  287,  a  suit  to  re- 
fttnin  supervisors  from  diverting  water  in  a  canyon,  holding  that  a 
finding  outside  of  the  issues  could  not  be  regarded,  and  the  record  did 
not  show  facts  sufficient  to  create  an  estoppel  in  favor  of  the  findings. 
Cited  in  Brown  v.  Tucker,  7  Colo.  39,  holding  that  a  judgment  properly 
omitted  any  order  as  to  disposition  of  attached  property,  because  there 
was  no  reference  to  it  in  the  pleadings;  Dutro  v.  Kennedy,  9  Mont.  107, 
holding  that  as  the  pleadings  in  a  mortgage  foreclosure  raised  no  is- 
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Bue  as  to  fixtures,  the  general  law  governed  the  question,  and  if  the 
court  had  found  otherwise,  it  would  have  been  outside  the  issues;  Harris 
v.  Lloyd,  11  Mont.  405,  28  Am.  St.  Bep.  485,  holding  that  findings  of 
fact  as  to  a  partnership  were  not  within  the  issues;  (vaston  v.  Drake, 
14  Nev.  183,  33  Am.  Rep.  553,  holding  that  the  rule  does  not  apply  to  a 
case  where  relief  is  denied  because  a  contract  is  against  public  policy; 
Harkins  v.  Cooley,  5  S.  Dak.  231,  holding  that  the  finding  that  a  deed 
was  a  mortgage  was  outside  of  any  issues. 

Prior  Occupant  of  a  Mining  Diteh  is  entitled  to  an  injunction  against 
a  later  holder  of  land  over  which  the  ditch  passes,  to  prevent  the  latter 
from  substituting  a  fiume  for  the  ditch  for  his  own  convenience,  pp. 
288,  290. 

Cited  in  Allen  v.  San  Jose  Ck).,  92  Cal.  140,  enjoining  a  water  company, 
owning  an  easement  in  a  ditch  through  another's  land,  from  substituting 
an  iron  pipe  for  the  ditch,  because  it  "would  result  in  the  creation  of 
a. new  and  different  servitude";  Ives  v.  Edison,  124  Mich.  410,  411,  83 
Am.  St.  Rep.  335,  336,  enjoining  under  fact  stated  a  change  in  flight  of 
stairs  over  which  plaintiff  had  an  easement;  Geddis  v.  Parrish,  1  WaalL 
691,  to  the  point  that  a  later  locator  on  public  lands  cannot  obstruot  the 
water  rights  of  a  prior  occupant. 


41  OaL  290-298.    MONTGOMERY  v.  STURDIYANT. 

Habendum  dause  in  a  deed  may  create  an  estate  for  life,  though 
the  granting  dause  conveys  a  fee  simple,  pp.  296-298. 

Cited  in  Klumpke  v.  Baker,  68  CaL  561,  holding  that  a  fee  simple 
title  passed  by  a  ''grant"  from  husband  to  wife,  and  an  after-acquired 
title  by  the  husband  ''did  not  inure  to  the  community,  but  passed  by 
operation  of  law  to  his  wife,  by  virtue  of  his  former  conveyance  to  her 
by  grant";  Anderson  v.  Yoakimi,  94  CaL  228,  28  Am.  St.  Rep.  122, 
holding  tnat  although  the  habendum  clause  in  a  quitclaim  deed  pro- 
fessed to  convey  after-acquired  title,  it  did  not  have  that  effect,  because 
the  grantor  "had  no  interest  whatever  in  the  realty  at  the  date  of 
his  deed  to  plaintiff,  and  it  follows  that  no  title,  either  present  or  f uture» 
vested  in  her  through  this  conveyance";  Bamett  v.  Bamett,  104  CaL 
200,  holding  that  "it  was  the  intention  of  the  grantor  that  the  haben- 
dum should  operate  as  a  proviso  or  limitation  to  the  granting  dause, 
and  control  it  to  the  extent  of  limiting  the  estate  conveyed  to  the 
plaintiff  to  a  life  estate,  with  a  remainder  to  the  issue  and  heirs  of 
his  body";  Rupert  v.  Penner,  35  Neb.  001,  holding  that  a  habendum  and 
granting  clause  construed  together  conveyed  a  life  estate;  Hart  v.  Gard- 
ner, 74  Miss.  158,  saying:  "The  rule  which  required  the  habendum  to 
yield  to  the  granting  clause,  when  repugnant  intents  are  expressed  in 
the  two  as  to  the  estate  to  be  conveyed,  is  applicable  only  where  these 
intents  are  both  the  actual  intents  of  the  grantor,  and  not  intents  aris- 
ing by  implication  of  law  from  the  use  of  the  words  to  which  the  statute 
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hu  aiBzed  a  certain  meaning.  The  diitinotion  ia  between  the  aotiial 
intent  of  tlie  grantor,  expressed  in  terms  of  his  own,  selected  to  dedave 
that  intent,  and  an  intent  mevely  implied  by  law." 

41  OaL  298-306.    McCULLOUGH  T.  CLASK. 

Nomreriflcation  of  Answer  cannot  be  objected  to  for  the  first  time 
m  appeal,  after  trial  on  the  merits,  p.  302. 

Cited  in  Hearst  y.  Hart,  128  Oal.  328,  on  point  that  plaintiff  may  in 
sadi  case  move  for  judgment  on  pleadings,  or  take  default  after  striking 
ont  answer  on  motion;  People  v.  Reis,  76  CaL  278,  holding  that  where 
the  defendant  to  a  petition  for  mandamus  went  to  trial  without  object- 
ing to  the  lack  of  Terifleation  of  the  petition,  he  could  not  raise  the 
objection  on  appeal;  Ban  Francisco  t.  Itsell,  80  Oal.  61,  holding  thai 
objection  could  not  be  raised  on  appeal  to  lack  of  yerification  of  an 
answer;  8an  Luis  Go.  v.  Estrada,  117  Oal.  172,  holding  that  plaintiff  "will 
not  be  allowed  to  raise  the  point  for  the  first  time  in  this  court  that 
certain  allegations  of  the  complaint  an  not  apedfioally  denied." 

Procetdinsa  Snpplementazy  ta  Execution  are  but  a  substitute  for  a 
creditor's  bill  at  common  law.  Partiea  to  the  prooeedinga  are  eatopped 
from  again  litigating  the  aame  matters  in  another  form  of  action.  The 
judgment  debtor  may  appeal  from  the  decision  that  a  specific  parcel 
of  property  should  be  applied  to  the  satisfaction  of  the  judgment,  pp. 
902,303. 

CSted  in  Southern  Oal.  etc.  Oo.  t.  Superior  Oourt,  127  Oal.  421,  noted 
nader  Oilman  v.  Oontra  Oosta  Oo.,  8  OaL  52;  New  Mexico  etc.  Bank  v. 
Brooks,  0  N.  Mex.  126,  discussing  nature  of  proceedings  and  holding 
jury  trial  not  demandable  therein;  Herrlich  v.  Kaufman,  90  Oal.  276, 
37  Am.  St.  Kep.  53,  holding  that  the  statutory  procedure  must  be 
followed,  and  a  creditor's  bill  cannot  be  filed  unless  it  is  shown  "that 
remedies  at  law  have  been  exhausted  or  would  be  unavailing,  and  with 
oeriain  exceptions  ....  a  necessary  averment  in  a  creditor's  bill  is  that 
an  execution  has  been  returned  unsatisfied";  Deering  v.  Richardson,  109 
OftL  79,  holding  that  an  order  applying  money  in  bank  to  payment  of  a 
judgment  was  appealable;  Lyons  v.  Marcher,  119  Oal.  383,  holding  that 
the  court  need  not  make  written  findings  in  supplementary  proceedings; 
Hexter  v.  OUfford,  5  Oolo.  170,  to  the  point  that  the  proceedings  are  a 
sabstitute  for  a  creditor's  bill;  Hoge  v.  Norton,  22  Kan.  378,  holding 
that  the  decision  of  a  district  court,  dissolving  an  attachment,  was 
conclusive  in  a  suit  on  the  attachment  bond;  Barber  v.  Briscoe,  9  Mont. 
347,  holding  that  an  order  refusing  to  set  aside  an  order  for  examination 
of  a  judgment  debtor  was  appealable;  Hayes  v.  First  District  Oourt, 
1  Mont.  226,  holding  that  an  order  to  pay  money  into  court,  on  supple- 
mentary proceedings,  is  appealable,  saying  of  the  principal  case  that 
Hhis  view  may  be  obiter  in  th^  opinion,  but  as  it  is  stated  as  a  propo- 
sition too  plain  for  argument,  we  have  a  positive  expression  of  the 
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Bideration,  but  varies  the  terms  of  the  note,  and  is  inadmissible  as  a 
defense  to  a  suit  on  the  note,  p.  325. 

Cited  in  dissenting  opinion,  Ames  v.  S.  P.  Co.,  141  Cal.  734,  discussing 
modifications  of  railroad  ticket;  Bradford  Co.  v.  Joost,  117  Cal.  209,  210, 
holding  that  in  a  suit  to  foreclose  a  chattel  mortgage,  where  the  answer 
alleged  an  agreement  that  there  should  be  no  personal  judgment  for  a 
deficiency,  it  was  not  necessary  to  aver  that  the  agreement  was  written, 
but  if  it  was  not  written  it  would  not  avail  as  a  defense. 


41  Cal.  325-331.    EENYON  v.  (^UINN. 

Ezecntion. — Sale  of  Land  passes  to  the  buyer  of  the  land  the  title 
that  the  judgment  debtor  had  "at  the  time  of  the  levy,  and  such  as  he 
acquired  between  the  time  of  the  levy  and  sale,"  ]^  320. 

Cited  in  Frink  v.  Boe,  70  Cal.  303,  sayhig:  '^t  Is  the  sale  and  deed 
thereunder  whiGh  passes  the  title  of  the  execution  debtor;  ....  the  in- 
terest or  estate  of  the  judgment  debtor  in  and  to  the  property  at  the 
date  of  the  sale  passes  to  the  pupohaser,  although  acquired  after  the 
levy  of  the  execution." 

Equitable  Title  must  be  pleaded,  if  relied  on  as  a  defense  in  eject- 
ment, p.  330. 

Cited  in  Hicks  v.  Lovell,  64  Cal.  18;  49  Am.  Rep.  682,  holding  that 
where  the  vendor  of  land  brou^t  ejectment  against  the  vendee  for  fail- 
ure  to  pay  the  purchase  price  as  agreed,  and  the  defendant's  answer  in- 
eluded  a  eross-oomplaint  in  equity,  plaintiff  was  entitled  to  recover,  be- 
cause defendant  could  not  repudiate  the  contract  and  retain  the  land; 
Aiguello  V.  Bours,  67  CaL  450,  holding  that  whether  defendant  relies  on 
his  equities  as  a  defense  or  bases  on  them  a  claim  for  equitable  relief,  the 
facts  must  be  set  forth  in  the  answer  "as  fully  as  it  would  be  necessary 
to  allege  them  on  the  stating  part  of  a  bill  in  equity,  praying  a  decree 
for  a  conveyance  of  the  legal  title";  Reed  v.  Roush,  2  Mont.  590,  holding 
that  a  prayer  in  the  answer  for  costs  is  for  equitable  relief;  and  Lanune 
V.  Dodson,  4  Mont.  590,  to  the  point  that  equitable  title  must  be  pleaded. 

41  Cal.  881-335.    MORRIS  v.  DS  C£US. 

Motion  for  Ifew  Trial  should  not  be  granted  before  the  statement 
is  engrossed  and  certified;  and  an  order,  refusing  to  set  aside  the  order 
granting  the  new  trial  under  such  droumstanees,  must  be  reversed  on 
appeal,  p.  334. 

Cited  in  Whitney  v.  Superior  Court,  147  Oal.  540,  where  motion  for 
new  trial  brought  up  ex  parte  by  opposing  counsel  and  was  by  court 
inadvertently  denied  without  consideration  of  merits,  court  could  on  ex- 
parte  showing  by  affidavit  vacate  order  and  restore  motion;  Baker 
V.  Borello,  181  OaL  618,  discussing  and  denying  right  of  supreme 
eoiurt  to  amend  record  on  appeal  from  order  on  moticm  for  new  trial, 
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pen^ng  the  appeal;  G&lderwood  ▼.  Peyser,  42  Oal.  118|  bolding  tliat  a^ 
order  striking  from  the  files  a  statement  <m  motion  for  new  trial  waa 
erroneons  and  mast  be  reyersed  on  appeal;  ]>e  Gaoe  v.  Lynch,  42  GaL 
367,  holdtiig  that  it  waa  error  to  grant  a  new  trial  before  the.  statement 
was  engrossed;  Coombs  v.  Hibberd,  43  Oal.  454,  holding  that  after  a 
motion  for  new  trial  had  been  denied,  the  trial  court  had  no  power  to 
Taoate  the  oider  of  denial  and  grant  a  new  trial;  and  to  same  effect  in 
Odd  Fellows'  Bank  v.  Deuprey,  66  Cal.  170;  Carpenter  v.  Superior  Court, 
75  OaL  598,  holding  that  a  writ  of  certiorari  lay  where  a  probate  court, 
after  a  verdict  and  judgment  against  the  validity  of  a  will,  and  denial 
of  a  motion  for  new  trial,  set  the  proceedings  aside  on  motioti;  tor  the 
tower  eoiu^  "was  aot  avthoHaed  to  set  aside  fta  aetion  fbr  laera  eiearor. 
....  The  objection  that  the  court  haa  acted  in  an  tuauihonaed  mode 
goes  to  the  power  of  the  court,  and  henoe  Us  action  may  be  reviewed  on 
osrtiorarL"  Cited  in  Stonesif  er  v.  Kilbum,  94  CaL  42,  holding  that  aa 
order  refusing  to  settle  a  bill  of  exceptions  was  appealable.  Afl^rmed  in 
Thomas  t.  Sullivan,  11  Kev.  283,  and  Crosby  ▼.  North  Bonaaca  Cfo.,  tS 
Ket.  T5. 

41  CaL  335-301.    GfitBBS  t.  MOO0Y. 

Iqnitable  Defense  of  defective  execution  of  a  pcfwet  of  altoiftBfy,  «aa- 
tamed  in  an  action  of  ejectment,  brought  by  vendot  of  famd  agateat  fab 
▼endee,  p.  348. 

Cited  in  Hicks  v.  Lovell,  64  CaL  20,  49  Am.  Rep.  682,  to  the  point  that 
a  vendee  In  poasession,  wlto  haii  performed  his  part  <ef  tfae  CDtfbnMt»  haa 
so  equitable  dctfense  to  an  action  of  ejectment  by  th«  vwiAor. 

Statute  of  Limitationa  doea  not  run  against  the  equitable  claim  of  a 
▼endee  a||ainst  his  vendor,  as  to  the  title  in  the  land,  until  afW  this 
vendor  refuses  to  convey,  p.  349. 

CSted  hi  Wormouth  v.  Johnson,  58  OaL  624,  holding  ihat  the  statutb 
did  not  run  against  the  right  of  defendant  in  ejectment  to  assert  It 
nsolting  trust  arising  from  the  fact  that  she  furnished  the  purchase 
numey  aa  she  had  lived  on  the  land  ainoe  it  waa  bought, 

41  OttL  3f  1-356.    PSOPI.B  ▼.  WHYUS. 

Tax  for  construetloB  of  a  levee,  levM  op  all  the  praperty  in  the  dia- 
triet,  is  a  tax,  not  an  assesemeiit,  p.  864. 

Affirmed,  ks  to  opening  of  a  street,  in  Williams  v.  Corcoran,  46  Cal. 
555;  Wilson  v.  Supervisors,  47  Cal.  92,  a:s  to  a  levee;  SmMh  v.  Farrelly,  58 
Gal.  81,  as  to  a  drawbridge. 

Act  Taxing  Pzaperty  of  District  f^r.  loca4.  improvement,  which  ex- 
smpts  personal  property  from  its  operation  is  Void,  p.  355. 
Afproviad  in  Northwestem  etc.  Ins.  Oo«  v.  ILiewis  eta  Co.,  28  Mont. 
Notes  Cal.  Rep.— 132. 
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•  496,  holding  last  clause  of  Civil  Oode,  section  6S1,  relating  to  taxation 
of  insurance  companies  void. 

Clause  in  Tax  Statute  allowing  supervisors  to  remit  tax  upon  such 
property  as  tLey  may  deem  just  does  not  render  whole  statute  void,  p. 
355. 

Approved  in  Northwestern  etc.  Ins.  Co.  v.  Lewis  etc  Co.,  28  Mont. 
501,  upholding  part  of  Civil  Code,  section  681,  relating  to  taxation  of 
insurance  companies. 


41  Cal.  360-363.    ROUSSEL  ▼.  KELLx. 

Unlawful  Detainer.— Tender  of  rent  due,  with  interest  and 
no  defense,  p.  361. 
Affirmed  in  Ralph  v.  Lomer,  8  Wash.  407. 


41  Cba.  363-386.    WILSQN  v.  FITCH. 

Colloquium  is  necessary  in  a  complaint  for  libel,  where  the  wofds  used 
are  not  actionable  per  se,  to  explain  the  subject  matter  and  to  bring  to 
light  the  true  interpretation  of  the  libelous  words,  p.  378. 

Affinned  in  Clarke  v,  Htch,  41  CaL  480,  holding  that  <the  want  of 
^colloquium  cannot  be  supplied  by  an  innuendo.'' 

Cited  in  Cole  v.  Naustadter,  22  Greg.  190,  holding  that  an  Innuendo  did 
not  make  words  in  a  letter  libelous. 

Mitigftting  drcomstanosiy  provable  In  def ensa  of  Ubal,  must  be  such 
as  tend  to  rebut  the  presumption  of  malice  or  to  rednoe  its  degree,  p. 
380.  Piiblio  rumors  and  general  suspicion  cannot  ba  proved  in  mitiga- 
tion, p.  884. 

Cited  In  Leonard  ▼.  McFherson,  146  CaL  621,  upholding  suffiden^  of 
oomplaint  for  libel  alleging  publication  by  defendants  of  letter  purport- 
ing to  be  written  by  plaintiff  to  wife  of  defendant  charging  her  with 
boycotting  plaintiff's  business;  Heame  v.  De  Toung,  132  CaL  362, 
holding  inadmissible  evidence  that  newspapers  other  than  defend- 
ant's had  published  similar  libels;  and  to  same  effect.  Palmer  v.  Mat- 
thews, 162  N.  T.  103;  Lick  v.  Owen,  47  Gal.  268,  holding  that 
testimony  of  mitigating  circumstances  cannot  be  in  bar  of  the  action, 
and  an  instruction  to  thcj  jury  that  the  presumption  of  malice  was  *'fuUy 
rebutted"  was  erroneous,  for  the  legal  oondusion  of  malice  cannot  be 
rebutted,  ''and  the  court  cannot  assume  as  matter  of  law  that  the  plain- 
tiff is  entitled  to  only  nominal  damages";  Chamberlin  v.  Vance,  61  CaL 
85,  holding  in  an  action  for  slander  that  evidence  of  rumors  as  to  the 
truth  of  the  slanderous  charge  was  inadmissible;  to  same  effect  in  Pres- 
ton V.  Frey,  91  Cal.  110;  Taylor  v.  Hearst,  107  CaL  269,  270,  to  the  point 
that  such  proof  is  not  sufficient  to  defeat  the  action  or  to  prevent  the 
plaintiff  from  recovering  such  damages  as  he  has  actually  sustained  by 
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reMon  of  the  publication,  and  holding  that  a  "retraction  published  was 
properly  pleaded  and  given  in  evidenoe,  but  it  could  operate  only  in 
mitigation  of  damages,  and  not  as  a  full  defense  to  the  action";  Repub- 
fittn  Go.  T.  Miner,  12  Colo.  87,  88,  to  the  point  that  circumstances  not 
mitigating  are  inadmissible;  Thompson  ▼.  Powning,  16  Nev.  205,  holding 
that  ciremnstances  were  not  mitigating;  People  v.  Glassman,  12  Utah, 
247,  holding  that  evidence  to  rebut  malice  is  admissible  in  defense  of  a 
oriminal  prosecution  for  libel;  and  note  to  13  Am.  Oee.  499,  as  to  evi- 
denoe  in  mitigation  of  damages  for  slander. 

Defamatory  publication  is  not  privileged  simply  because  it  relates  to 
a  subject  to  pubUo  interest  and  was  published  from  laudable  motives;  but 
the  publisher  should  be  allowed  the  fiQlest  opportunity  to  show  the 
eiroQmstances  under  which  the  publication  was  made,  the  sources  of  his 
information,  and  the  motives  which  induced  the  publication,  pp.  382,  383. 

Cited  in  Swan  v.  Thompson,  124  Oal.  197,  holding  certain  evidence  ad- 
missible on  question  of  malice  though  not  as  to  justification;  Edwards  v. 
San  Jose  Society,  99  Oal.  438,  37  Am.  St.  Rep.  75,  holding  that  the  state- 
ment, "It  is  also  reported  that  Edwards  is  to  have  charge  of  the  sack,** 
was  libelous  in  a  newspaper  comment  on  an  election;  Oilman  v.  Mc- 
Qatchy,  111  CaL  614,  holding  that  an  article  falsely  charging  rape  was 
not  privileged,  though  ''published  in  the  ordinary  course  of  newspaper 
business  without  personal  malevolence";  Heame  v.  De Young,  119  Gal. 
681,  holding  it  error  to  refuse  to  allow  a  newspaper  correspondent  "to 
testify  as  to  the  sources  of  the  information  upon  whieh  the  publication 
was  based,  and  as  to  the  preoautions  taken  by  him  in  verifying  that  in- 
formation"; Pokrok  Go.  v.  Zizkoosky,  42  Neb.  77,  holding  that  a  libel 
against  the  secretary  of  a  cemetery  assodation  was  not  privileged; 
Fenstermaker  v.  Tribune  Go.,  18  Utah,  686,  holding  a  publication  not 
privileged,  though  made  in  good  faith  as  a  matter  of  news;  Eviston  v. 
Cramer,  54  Wis.  226,  holding  it  unnecessary  to  decide  whether  a  publi- 
cation was  privileged;  Post  Publishing  Go.  v.  Hallam,  69  Fed.  Rep.  642, 
holding  that  a  libel  against  a  candidate  for  congress  was  not  privileged, 
and  saying:  'The  danger  that  honorable  and  worthy  men  may  be  driven 
from  politics  and  public  service,  by  allowing  too  great  latitude  in  at- 
tacks upon  their  character,  outweighs  any  benefit  that  might  occasion- 
ally accrue  to  the  public  from  charges  of  oomiption  that  are  true  in 
fact  but  are  incapable  of  legal  proof."  Gited  in  notes  to  86  Am.  Dec. 
88,  90,  and  15  Am.  St.  Rep.  359,  on  libels  on  candidates. 

There  is  no  accurate  standard  by  which  to  compute  the  injury,  and 
the  jury  must  necessarily  be  left  to  the  exercise  of  a  wide  discretion, 
to  be  restricted  by  the  court  only  when  the  sum  awarded  is  so  large 
that  the  verdict  shocks  the  moral  sense  and  raises  a  presumption  that 
it  must  have  proceeded  from  passion  or  prejudice,  p.  386. 

Cited  in  Dunn  v.  Hearst,  139  Oal.  241,  Grayville  v.  De  Young,  140  Cal. 
327,  330,  and  Lowe  v.  Herald  Go.,  6  Utah,  180,  sustaining  verdicts  in 
this  regard;  Rhodes  v.  Naglee,  66  Gal.  682,  in  dissenting  opinion,  a 
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majority  of  the  court  holding  that  a  verdict  of  three  thoasand  dollars 
for  slander  was  excessive ;  Harris  v.  Zanone,  93  Cal.  72,  holding  a  verdict 
of  five  thousand  dollars  for  slander  not  excessive;  Lee  v.  Southern  Pa- 
cific Co.,  101  Cal.  121,  holding  a  verdict  of  twenty-ire  thousatid  dol- 
lars for  loss  of  a  leg  by  an  employee  of  a  railway  oampany,  exoessive; 
Childers  v.  San  Jose  Co.,  105  Cal.  289,  45  Am.  St.  Rep.  43,  holding  mm 
instruction  as  to  exemplary  damages  in  a  libel  case  erroneous,  became 
it  assumed  that  malice  in  fact  had  been  proven,  whereas  there  wms 
evidence  to  the  contrary  and  it  was  a  question  for  the  jury;  Gilnuui 
V.  McClatchy,  111  CaL  616,  and  Taylor  v.  Hearst,  118  Cat  b67,  368, 
holding  a  verdict  of  five  hundred  dollani  for  libel  not  exeessive;  Thirk- 
field  V.  Mountain  View  Assn.,  12  Utah,  83,  holding  that  damages  in  a 
case  of  trespass  were  not  exorbitant;  FenstermaJcer  v.  Tribune  Co..  13 
Utah,  540,  holding  an  instruetion  erroneous  for  failure  to  charge  that 
damages  should  be  compensatory  only;  Spedc  v.  Gray,  14  Wash.  602, 
holding  that  damages  awarded  fMr  crim.  con.  were  not  excessive. 

41  Cal.  387-393.    mLDEBRAlID  v.  STEWART. 

Stale  Lands. — ^Location  under  the  statute  of  April  27,  1863,  is  in- 
valid, if  the  Land  is  already  settled  or  occupied,  and  the  affidavit  of 
the  applicant  does  not  comply  with  the  statute,  p.  392. 

Cited  in  Woods  v.  Sawtelle,  46  Cal.  391,  holding  that  a  defective  ap- 
plication was  not  cured  by  the  approval  of  the  surveyor,  general; 
Copp  V.  Harrington,  47  CaL  240,  holding  that  the  statute  of  March 
24,  1870,  curing  defective  applications,  "does  not  supply  the  defects 
in  the  application,  but  declares  that  with  all  its  defects  it  shall  be 
held  good  and  valid";  Jdhnson  v.  Squires,  55  CaL  104,  holding  that  as 
an  applicant  was  not  an  "actual  settler,"  the  constitution  forbade  the 
sale  of  state  lands  to  him;  Rowell  v.  Perkins,  56  Cal.  223,  holding  a 
defective  application  cured  by  the  statute  of  1870;  McCoy  v.  Byrd,  65 
Cal.  93,  holding  an  application  void  for  its  failure  to  specify  whether 
other  settlers  were  on  the  land;  Millidge  v.  Hyde,  67  Cal.  7,  holding 
an  application  void  because  the  affidavit  did  not  comply  with  section 
3500  of  the  Political  Code;  Cucamonga  Co.  v.  Moir,  83  Cal.  105,  holding 
an  affidavit  void  for  failure  to  describe  the  land,  and  the  defect  was 
not  cured  by  later  statutes;  Shively  v.  Pennoyer,  27  Greg.  37,  holding 
that  a  purchaser  must  show  he  is  legally  qualified. 


41   Cal.  393-408.     RiUtRIS  v.  SAN  FRAKCISGO  SUGAR  COMPANT. 

Motion  for  New  Trial  is  the  mode  for  reviewing  an  issue  of  fact, 
in  law  or  equity,  p.  404. 

Affirmed  in  Thompson  v.  White,  63  Cal.  509;  Pico  V.  Sepulveda,  (HI 
Cal.  337;  AUport  v.  Kelley,  2  Mont.  344.  Cited  in  First  Nat.  Bank  v. 
Irvine,  2  Mont.  555,  holding  that  the  clerk's  entry  of  refusal  of  new 
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trial  did  not  relieve  tlie  appellant  from  his  duty  to  file  a  bill  of  ex- 
eeptlons. 

Findings  of  Referee,  on  a  collateral  matter,  do  not  have  the  effect 
ef  a  q>ecial  verdict,  and  a  motion  for  new  trial  is  not  necessary  to 
review  such  findings,  pp.  404,  405. 

Cited  in  Jones  v.  Clark,  42  CaL  196,  holding  that  on  a  reference  to 
take  an  accounting  between  partners,  it  was  not  necessary  to  move 
for  a  new  trial  in  order  to  have  some  of  the  referee's  findings  changed; 
Thompson  v.  Patterson,  54  Cal.  546,  holding  that  errors  on  the  face  of 
a  referee's  report  and  findings  are  part  of  the  judgment-roll,  and  '^t 
is  only  uyon  an  appeal  from  the  judgments  that  the  court  can  consider 
enors  apparent  on  a  judgment-roU,  or  review  the  verdict  or  decision 
ef  a  ease  if  excepted  to,  or  errors  assigned  on  a  statement  on  appeal"; 
luilkner  v.  Hendy,  103  CaL  21,  criticising  Thompson  v.  Patterson, 
mpra,  and  the  principal  case,  as  to  the  use  of  the  word  ''report,"  and 
holding  that  on  an  appeal  from  the  judgment  the  report  of  a  referee 
is  not  part  of  the  judgment-roll  and  cannot  be  referred  to;  Murphy 
V.  Patterson,  24  Mont.  583,  holding  referee's  findings  on  partnership 
dissolution  matter  merely  advisory  and  not  conclusive  on  the  court. 

laterlecutory  Decree,  confirming  referee's  report  and  ordering  judg- 
ment for  plaintiff,  is  not  appealable,  p.  407. 

Cited  in  Thompson  v.  White,  63  Cal.  609,  holding  that  courts  of 
equity  have  power  to  make  interlocutory  decrees  under  the  code; 
Stchebame  v.  Roeding,  89  Cal.  521,  holding  that  an  order  setting  aside 
s  former  order,  settling  a  referee's  accoimt,  was  not  appealable;  Arnold 
T.  Sinclair,  11  Mont.  567;  28  Am.  St.  Kep.  494,  holding  that  a  judgment 
irttling  partnership  affairs  was  final,  and  the  fact  that  it  appointed 
A  receiver  to  execute  it  did  not  make  it  interlocutory;  Rhodes  v.  Wil- 
Usms,  12  Kev.  26,  holding  a  motion  for  new  trial  premature,  because  a 
decree  dissolving  a  partnership  was  interlocutory  only. 

Stockholder  held  not  entitled  to  undivided  profits,  or  to  a  money 
Aridend  in  lieu  of  a  stock  dividend,  p.  408. 
ated  In  note  to  09  Am.  Dee.  762,  on  thia  point. 

41  OaL  409-410.    PEOPLE  v.  HOLLOWAY. 

Motion  for  New  Trial,  in  a  case  of  mandamus  brought  in  the  snprenns 
eourt  and  referred  to  a  district  court  for  trial,  should  be  made  in  the 
npreme  court,  p.  410. 

Cited  in  In  re  Philbrook,  108  Cal.  16,  holding  that  after  denial  of  a 
petition  for  rehearing  by  the  supreme  court,  in  the  matter  of  an  attor- 
ney's disbarment,  a  motion  for  new  trial  did  not  lie;  People  v.  George, 
2  Idaho,  850,  holding  that  after  the  supreme  court  had  decided  a  man- 
dtmiis  case  on  issues  of  law,  a  motion  for  new  trial  did  not  lie,  be<- 
canie  a  new  trial  is  a  re-examination  of  questions  of  fact. 
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41  Cal.  410-420.    SCOTT  v.  ITMBARGEH. 

Purchaser  from  a  Trustee,  of  land  fraudulently  sold  by  the  trustee, 
is  not  protected  if  he  had  knowledge  of  facts  sufficient  to  put  him  on 
inquiry  as  to  the  fraud,  not  only  at  the  time  of  purchasing  but  at 
any  time  before  payment  of  the  price  and  receipt  of  the  deed,  p.  419. 

Cited  in  Eversdon  v.  Mayhew,  65  Cal.  167,  to  the  point  that  if  the 
purchaseer  '^ad  notice^  actual  or  constructive,  at  any  moment  of  time 
before  the  payment  of  the  money,  he  is  not  a  bona  fide  purchaser"; 
Davis  V.  Ward,  109  Cal.  189,  50  Am.  St.  Hep.  31,  holding  that  where 
the  purchaser  from  a  mortgager  had  paid  only  a  part  of  the  price 
before  notice  of  defective  title,  "he  was  entitled  to  protection  only  to 
the  extent  that  he  was  hurt";  Murphy  v.  Clayton,  113  Cal.  158,  holding 
that  the  claim  of  the  mother  of  a  decedent  to  a  resulting  trust  in  his 
land  should  be  preferred  to  the  right  of  the  administrator  of  the  estate 
to  sell  the  land  to  pay  debts,  there  being  no  proof  that  creditors  of 
the  estate  were  induced  to  give  credit  by  the  fact  that  the  land  stood  in 
the  decedent's  name. 


41  CaL  420-423.    EN6LANDER  v.  ROGERS. 

Tender  of  performance  on  his  own  part  must  be  averred  by  the  party 
claiming  default  of  the  other.  To  constitute  a  valid  tender  by  vendee 
of  balance  of  price,  he  "must  have  the  money  at  hand,  immediately 
under  his  control,  and  must  then  and  there  not  only  be  ready  and 
willing,  but  produce  and  offer  to  pay  it,"  p.  422. 

Cited  in  Hicks  v.  Lovell,  64  CaL  20,  49  Am.  Rep.  683,  holding  that 
"one  who  appeals  to  a  court  of  equity  to  defend  him  against  the  legal 
title  to  land,  of  which  he  is  in  possession,  must  do  equity  by  paying 
the  price  which  he  agreed  to  pay";  Heine  v.  Treadwell,  72  Cal.  220, 
holding  that  an  averment  in  the  answer  was  insufficient  as  to  tender 
of  purchase  money  by  vendee;  Cleary  v.  Folger,  84  Cal.  319,  18  Am. 
St.  Rep.  190,  holding  that  where  both  parties  to  a  contract  of  sale  of 
land  had  failed  to  perform,  time  being  of  the  essence  of  the.  contract, 
it  was  at  an  end,  and  a  forfeit  deposited  by  vendee  with  vendor  could 
be  recovered  by  the  former,  less  any  damage  accruing  to  the  latter 
by  the  noncompletion  of  the  purchase;  Dennis  v.  Strassburger,  89  CaL 
689,  holding,  in  a  suit  by  vendee  to  recover  his  deposit,  that  he  had 
failed  to  show  the  vendor  in  default,  for  conceding  the  title  to  be  de- 
fective, the  vendor  had  thirty  days  in  which  to  perfect  it,  and  the  time 
had  not  expired;  Newton  v.  Hull,  90  CaL  492,  493,  a  suit  to  enforce  a 
vendor's  lien,  disapproving  Cleary  v.  Folger,  84  CaL  319,  and  holding 
that  although  time  was  of  the  essence  of  the  contract,  the 
vendor  was  not  bound  to  tender  a  deed  except  upon  tender  of  payment 
by  the  vendee,  and  having  tendered  the  deed  after  the  payment  mm 
overdue,  the  vendor  was  entitled  to  recover  on  his  lien,  the  vendee 
having  refused  to  pay;  Anderson  v.  Strassburger,  92  CaL  41,  holding 
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that  a  vendee  had  no  right  to  recover  his  deposit,  bocause  he  wa» 
allowed  ten  days  to  examine  title^  and  he  had  no  right  to  rescind 
until  after  he  luul  given  the  vendor  notice  of  a  defect  and  the  vendor 
had  failed  within  a  reasonable  time  to  remedy  it,  and  the  vendee  had 
offersd  -to  perform  on  his  part;  Merrill  v.  Merrill,  95  Cal.  337,  holding 
a  vendee  entitled  to  recover  what  he  had  paid  on  account,  without 
tendering  the  balance  due^  because  the  vendor  had  placed  his  deed  in 
escrow  and  later  withdrawn  it  and  rescinded  the  contract,  without  de- 
manding any  further  payment  from  the  vendee;  Phelps  v.  Brown,  96 
OaL  676,  holding  the  vendee  entitled  to  recover  her  deposit;  for  although 
she  was  in  default^  the  vendor  had  rescinded  the  contract;  also  com- 
nenting  on  the  previous  decisions  of  the  court  on  this  question,  and 
saying  that  where  a  vendee  had  been  held  not  entitled  to  recover  his 
ieposit,  "the  decision  went  upon  the  ground  that  the  vendee  was  not 
only  not  in  default,  but  the  contract  was  still  in  force."  Cited  in  Peck- 
ham  V.  Stewart,  97  Cal.  150,  161,  a  suit  by  vendee  to  recover  damages 
from  vendor  for  his  failure  to  give  a  perfect  title,  holding  that  a 
written  offer  by  vendee  to  pay  the  price  was  a  sufficient  tender  under 
ssetion  1496  of  the  Civil  Code,  which  bad  changed  the  common-law 
nds  as  to  actual  production  of  the  money,  which  was  adopted  by  tbe 
prindpal  ease;  Hansen  v.  Slaven,  98  Cal.  382,  holding  that  the  buyer, 
under  an  agreement  for  sale  of  shares  of  stock  upon  call,  was  properly 
sonsuited  in  his  action  against  the  seller  for  failure  to  deliver,  be- 
sause  the  buyer  did  not  offer  to  pay  for  the  stock  when  he  made  the 
eall,  and  the  reply  of  the  seller,  that  the  stock  was  hypothecated  and 
would  be  delivered  as  soon  as  redeemed,  was  not  a  refusal  to  deliver; 
Naftzger  v.  Gregg,  99  Cal.  86,  37  Am.  St.  Rep.  26,  a  case  of  estoppel 
by  judgment,  to  the  point  that  the  covenants  of  vendor  and  vendee 
aie  mutual;  Bailey  v.  Lay,  18  Colo.  418,  holding  that  where  it  was 
agreed  that  the  deed  should  be  delivered  upon  payment  of  the  first  in- 
stallment of  price,  the  vendor  need  not  deliver  the  deed  until  payment 
or  offer  to  pay;  Stakke  v.  Chapman,  13  S.  Dak.  272,  holding  no  valid 
tender  established  under  facts  stated;  Amett  v.  Smith,  UN.  Dak, 
02,  where  covenants  in  contract  for  sale  of  land  are  mutual  and  de-" 
pendent,  vendor's  obligation  to  convey  being  dependent  upon  cash  pay- 
Blent  and  execution  of  note*  and  mortgage  by  vendee,  tender  neoessaij 
to  rescission  of  contract  by  vendee;  Telfner  v.  Russ,  162  U.  8.  180, 
181,  holding  that  where  the  vendor  of  public  lands  was  unable  to  per- 
form his  part  of  the  agreement,  on  account  of  his  failure  to  file  his 
iorveys  in  time,  he  had  no  right  to  recover  the  purchase  price  from  the 
vendee. 

41  Gal.  423-428.    ICAHONET  v.  BER6IN. 

Attorney  held  entitled  to  his  fee,  according  to  bis  agrsemenl  with 
the  cUent,  p.  427. 
C^ted  in  note  3  McCrary,  68,  on  champerty. 
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41  Cal.  429-431.    PBOPLE  t.  McOUNGILL. 

Challenge  for  Implied  Bias  of  juror  must  specify  one  of  the  statutory 
causes;  and  defendant  is  not  prejudiced  by  the  disallowance  of  sueh 
challenge  if  it  does  not  affirmatively  appear  that  defendant  had  ex- 
hausted  his  peremptory  challenges  at  the  time  the  full  panel  was  ac- 
cepted and  sworn,  p.  430. 

Cited  in  People  y.  Durrant,  116  Cal.  196,  to  the  point  that  *<if  the 
judge  errs  in  disallowing  a  challenge  for  cause,  and  the  defendant 
thereafter  excuses  the  obnoxious  juror  under  a  peremptory  challenge, 
and  the  jury  is  completed  without  the  exhaustion  by  the  defense  of  all 
its  peremptory  challenges,  the  error  of  the  court  will  not  be  reviewed 
upon  appeal,  because  no  injury  could  have  resulted  to  the  defendant; 
Shields  v.  State,  149  Ind.  400,  to  the  point  that  the  challenge  must 
specify  the  ground;  State  v.  Fourchy,  51  La.  Ann.  244,  noted  under 
People  y.  Qatewood,  20  Cal.  146;  Territory  y.  Hart,  7  Mont.  58,  497, 
holding  that  alienage  of  a  juror  was  waived  by  failure  to  challenge 
(m  that  ground;  Territory  v.  Campbell,  9  Mont.  19,  holding  that  refusal 
to  allow  questions  to  a  juror  as  to  bias  was  not  a  ground  for  exception, 
because  it  did  not  appear  that  he  was  sworn,  or  that  peremptory 
challenges  had  been  exhausted;  State  v.  Raymond,  11  Nev.  107,  108, 
to  the  point  that  groimd  of  challenge  for  implied  bias  must  be  specified: 
To  same  effect  in  People  v.  Hopt,  4  Utah,  250,  and  Southern  Pacific 
Co.  V.  Rauh,  49  Fed.  B^p.  701;  Territory  v.  O'Hare,  1  N.  Dak.  42,  to 
the  point  that  no  advantage  can  be  taken  of  the  disallowance  of  a 
challenge  for  cause,  when  peremptory  challenges  had  not  been  ex- 
hausted; State  y.  Reddington,  7  S.  Dak.  375,  holding  that  where  per- 
emptory challenges  had  not  been  exhausted,  a  ruling  fixing  the  order 
in  which  the  challenges  should  be  exercised  could  not  be  complained  of. 

Defendant  u  a  Wit]iesa.-*If  he  offers  himself,  counsel  for  prosecu- 
tion cannot  comment  on  his  refusal  to  answer  questions  on  cross- 
examination.  The  fact  that  he  offers  nimself  does  not  change  the  rules 
as  to  the  limit  of  cross-examination,  and  he  cannot  be  made  a  witness 
against  himself,  p.  431. 

Cited  in  People  y.  Roselle,  78  CaL  98,  holding  that  the  effect  of  sec- 
tion 1328  of  the  Penal  Code,  as  to  testimony  by  defendant,  is  that  hs 
can  be  cross-examined  only  as  to  matters  about  which  he  was  exam- 
ined in  chief;  People  y.  Crowley,  100  CaL  481,  holding  that  it  was 
proper  to  ask  defendant  on  cross-examination  if  he  had  not  been  pre- 
viously convicted  of  a  felony;  People  y.  Sanders,  114  Cal.  238,  to  the 
point  that  "defendant's  failure  to  testify  upon  any  particular  point 
should  not  be  commented  on  in  argument";  Cited  in  People  v.  Ar- 
righini,  122  Cal.  126,  holding  such  cross-examination  improper  under 
the  circumstances  detailed;  Loekard  v.  Commonwealth,  87  Ky.  207, 
holding  that  defendant  waives  his  constitutional  privilege  by  being 
a  witness,  and  may  be  examined  on  any  matter  pertinent  to  the  issue; 
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8tate  ▼.  Clinton,  67  Mo.  888,  20  Am.  Rep.  509,  holding  that  defendant 
may  be  treated  Hke  any  other  witness,  and  cross-examined  as  to  any 
pertinent  matter;  State  v.  Harrington,  12  Kev.  120»  131,  holding  that 
the  prosecution  may  comment  on  defendant's  failure  to  answer  ques- 
tions on  cross-examination;  Hanoff  r.  State,  37  Ohio  St.  188,  in  dis- 
senting opinion,  a  majority  of  the  court  holding  that  the  trial  court 
properly  compelled  defendant  to  answer  a  question  on  cross-examina- 
tion; Peck  y.  State,  86  Tenn.  266,  holding  that  the  testimony  of  de- 
fendant may  be  impeached  like  that  of  any  other  witness,  but  the 
eomt  correctly  instructed  the  Jury  not  to  allow  the  impeaching  testi- 
mony to  weaken  the  presumption  of  defendant's  uuioeenee}  and  not* 
ia  88  Am.  Dec.  322,  on  discrediting  a  witness. 

41  CaL  436-430.    PEOPIS  ▼.  HUHX. 
Kepeal  of  a  repealing  act,  as  to  a  oomty  assessor,  does  not  reTivo 


the  original  statute,  p.  480. 

ated  in  Meek  v.  McClure,  40  Cal.  626,  holding  thai  a  oomty  assessor 
vss  properly  elected  under  the  existing  law;  and  note  to  04  Am.  Dae, 
280^  as  to  repeal  of  erimfnal  statutes. 

41  OsL  430-444.    DOOLT  ▼.  NORTOH. 

Order  Retazing  Costs  is  appealable  if  mada  after  Judgment  |  if  made 
before,  it  may  be  reviewed  on  an  appeal  from  the  judgment,  pp.  441, 
442L 

Cited  in  Calderwood  t.  Peyser,  42  Oal.  118,  holding  that  an  order 
striking  from  the  flies  a  statement  on  motion  for  new  trial  was  ap* 
pealable;  Empire  Co.  v.  Bonanza  Co.,  67  CaL  410,  411,  holding  that  an 
Older  made  after  judgment,  refusing  to  rataz  costs,  being  appealable, 
it  could  not  be  reviewed  on  an  appeal  from  the  judgment;  Stonesifer 
▼.  Kilbum,  04  Cal.  42,  holding  that  an  order  refusing  to  settle  a  biU 
of  exceptions  was  appealable;  Bchallert  Co.  y.  Neal,  04  Cal.  104,  106, 
holdbig  that  an  order  allowing  an  attorney's  fee,  after  judgment  in 
a  mechanic's  lien  case,  was  appealable,  and  could  not  be  reviewed  on 
an  appeal  from  the  judgment;  In  re  Eaton,  7  N.  Dak.  273,  also  discussing 
and  denying  right  to  costs  on  dismissal  of  disbarment  proceedings;  Keay 
V.  Bntler,  118  Cal.  114,  holding  that  a  bond,  given  on  appeal  from  an 
Older  refusing  to  strike  out  a  cost  bill,  was  improperly  made  under 
section  942  of  the  Code  of  Civil  Procedure,  for  the  appeal  was  not 
from  "an  order  directing  the  payment  of  money,"  but  was  "in  effect 
the  denial  of  a  motion  to  modify  a  judgment";  Quitzow  v.  Perrin, 
120  Cal  260,  holding  that  orders  made  after  judgment,  striking  out  a 
cost  bill  and  retaxing  costs,  were  proceedings  '^having  relation  to  the 
original  or  final  judgment  and  became  part  of  it,  and  the  error  may  be 
corrected  on  the  appeal  from  the  judgment";  Commissioners  v.  Mc* 
Intoflh,  30  Kan.  236,  230,  holding  that  a  motion  to  retaz  costs  being 
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an  appealable  order,  a  decision  on  the  motion  was  conclusive  against 
further  trial  of  the  question  in  a  later  suit.  Disapproved  in  Orr  v. 
Haskell,  2  Mont.  351,  holding  an  order  refusing  to  retax  costs  not 
appealable,  and  saying  of  the  principal  case:  "No  new  authorities  are 
referred  to.  .  .  .  and  the  cases  which  have  been  heard  by  that 
court  are  in  conflict  with  its  doctrines  are  not  reconsidered  and  over- 
ruled." Cited  in  Granite  Mountain  Co.  v.  Weinstein,  7  Mont.  348, 
holding  an  order  taxing  costs  after  judgment  to  be  appealable;  Rein- 
hart  V.  Company  D,  23  Nev.  372,  holding  that  no  appeal  lay  from  an 
order  refusing  to  set  aside  a  default;  and  note  in  87  Am.  Deo.  109,  on 
appeal  from  taxation  costs. 

41011.444-448.    PURDT  v.  BULLAHD. 

Rescinding  Sale  of  Land. — Fraudulent  repretentatioBS  of  the  vendee, 
as  to  property  given  by  him  as  security  for  payment,  are  not  ground 
for  the  vendor  to  res^sind  when  it  does  not  appear  that  the  security 
is  inadequate  or  that  the  vendor  has  been  injured  by  the  false  repre- 
sentations, p.  447. 

Cited  in  Marriner  v.  Dennison,  78  OaL  213,  an  action  for  damages 
by  vendee  against  vendor  for  breach  of  contract  to  convey,  alleging 
fraud  of  vendor,  holding  that  a  demurrer  should  have  been  sustained, 
by  the  fraud;  Wainscott  v.  Occidental  Assn.,  08  CaL  257,  holding  that 
plaintiff  in  a  suit  to  recover  damages  for  fraud  of  defendant  in  ex- 
change of  land  had  not  alleged  injury  from  the  fraud. 

Rescission  must  be  of  the  whole  contract.  Vendor  cannot  rescind 
without  offering  to  return  money  paid  on  account  by  the  vendee,  p. 
448. 

Cited  in  Haynes  v.  White,  55  Gal.  41,  holding  that  vendee  cannot 
rescind,  and  recover  his  purchase  money,  unless  he  surrenders  the 
land;  Crossen  v.  Murphy,  81  Oreg.  118,  holding  that  in  suit  by  the 
seller  of  goods  to  rescind  the  contract  for  fraud,  the  contract  must  be 
annulled  as  a  whole,  and  cannot  be  treated  as  valid  in  part;  and  note 
to  4  Am.  St.  Rep.  704. 

41  Cal.  449  452.    ARAM  v.  SCHALLENBERGER. 

Public  Nuisance  cannot  be  prevented  or  abated  at  suit  of  a  private 
individual,  unless  he  shows  some  special  damage  to  him  in  addition  to 
that  received  by  the  public,  p.  460. 

Cited  in  Hogan  v.  Central  Pacific  Co.,  71  CaL  87,  holding  that  the 
running  of  railway  cars  on  a  street  caused  to  plaintiff  no  injury 
'^different  in  character  or  kind  from  that  which  other  land-owners 
fronting  on  the  line  of  the  street  have  suffered."  To  same  effect  in  San 
Jose  Co.  V.  Brooks,  74  Cal.  465,  467,  as  to  obstructing  a  public  road; 
Hargro  v.  Hodgdon,  89  Cal.  628,  holding  that  an  abutting  owner. on  a 


1107  Notes  on  Oalifornia  Reports.  41  Cal.  452-458 

piiblie  alley  oould  sue  to  abate  a  nuisance  caused  by  a  neighboring 
owner  building  a  house  in  the  alley,  saying  that  so  far  as  the  house 
eats  o£F  access  from  the  plaintiff's  premises  to  the  public  highway,  "it 

becomes  a  private  nuisance His  complaint  is  not  that  it  ob- 

ttructs  the  street  or  road«  but  that  it  prevents  him  from  reaching  it." 
AfSimed  in  Jacksonville  Co.  y.  Thompson,  34  Fla.  350,  as  to  laying 
railway  tracks  in  a  street.  Cited  in  note  on  this  point  in  31  Am.  Dee, 
132,  133,  134. 

41  OaL  462-4M.    FBOPLB  ▼.  JOHNSOK. 

Confessioa  of  defendant  in  a  criminal  case  must  be  voluntary,  p.  454. 

Cited  in  People  v.  Eckman,  72  Cal.  583,  holding  that  a  statement 
made  voluntarily  by  defendant  was  not  a  confession;  and  note  in  6 
Am.  St.  Bep.  24G. 

Subsequent  Confession  is  presumed  to  have  been  made  and  influenced 
by  the  same  hopes  and  fears  as  the  first,  p.  455. 

Cited  in  Coffee  v.  State,  25  Fk.  511,  512,  23  Am.  St.  Rep.  532,  533, 
holding  that  if  a  confession  is  made  under  illegal  influence,  the  same 
influence  is  presumed  to  continue  through  subsequent  confessions, 
imleis  the  contrary  is  dearly  shown;  and  note  in  6  Am.  St.  Rep.  249. 

41  OaL  455-458.    KOHLBR  ▼.  HAYE& 

Conditional  Sale. — The  buyer  cannot  transfer  the  title  untfl  hs  htm 
performed  his  part  of  the  contract,  pp.  457,  458. 

Cited  in  VanAUen  v.  Francis,  123  Cal.  477,  479,  noted  under  Putmua 
T.  Lamphier,  36  OaL  151;  Perkins  v.  Mettler,  126  Cal.  105,  107,  hold- 
ing sale  of  stock  merchandise  a  conditional  one  under  facts  stated; 
lippincott  V.  Rich,  19  Utah,  149,  holding  sale  conditional  and  dis- 
eoBsing  rights  of  parties  thereto  after  condition  broken;  Chase  v.  Whit- 
more,  68  Cal.  547,  holding  that  purchase  of  a  note,  after  maturity, 
from  one  holding  it  as  bailee,  gave  the  buyer  no  title  as  against  the 
nal  owner;  Palmer  v.  Howard,  72  Cal.  206,  1  Am.  St.  Rep.  61,  holding 
that  the  intention,  in  a  sale  of  personal  property,  was  ''to  transfer 
the  ownership  of  the  property,  reserving  a  security  for  the  price,"  mak- 
ing it  in  effect  a  mortgage,  governed  by  the  provisions  of  the  code  as 
to  chattel  mortgages;  Lowe  v.  Woods,  100  Cal.  412,  38  Am.  St.  Rep. 
304,  holding  that  the  buyer  of  a  horse,  imder  a  conditional  sale,  had  no 
power  to  create  a  lien  on  the  animal  in  favor  of  a  stable-keeper,  under 
section  3051  of  the  Civil  Code,  for  he  was  not  the  owner;  Vermont  Co. 
7.  Brow,  109  Cal.  241,  50  Am.  St.  Rep.  40,  holding  that  the  buyer  of 
goods  under  a  conditional  sale  had  no  title  that  subjected  them  to  levy 
and  sale  on  execution  for  his  debts;  Rodgers  v.  Bachman,  109  Cal.  556, 
557..  holding  that  an  agreement  regarding  sheep  created  a  conditional 
sale  of  them,  and  it  was  the  duty  of  the  court  to  carry  out  the  in- 
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tention  of  the  parties;  Oilman  Go.  v.  Norton,  8d  Iowa,  443,  48  Am.  St. 
Rep.  403,  holding  that  the  unanthorixed  sale  of  chattels  hy  an  agent, 
who  had  power  only  to  loan  them,  passed  no  title  as  against  the  real 
owner;  8anders  v.  Keber,  28  Ohio  St.  640,  holding  that  the  seller  of  a 
mirror,  on  the  installment  plan,  was  entitled  to  it  as  against  an  inno- 
cent ptirchaser  from  the  buyer's  wife;  Singer  Go.  Graham,  8  Oreg.  22, 
34  Am.  Rep.  675,  holding  that  the  sale  of  a  sewing  machine,  by  one 
who  had  bought  it  on  the  installment  plan  and  not  fully  paid  for  it» 
passed  no  title;  to  same  effect  in  Russell  v.  Harkness,  4  Utah,  206,  as 
to  sale  of  machinery;  Truman  v.  Haidin,  6  Saw.  118,  holding  thULt  where 
the  seller  of  mules  had.  replevied  them  for  failure  of  the  buyer  io  pay 
the  price  according  to  agreement,  the  assignee  in  bankruptcy  of  the 
buyer  had  no  right  to  recover  them;  and  notes  on  this  point  in  89 
Am.  Dec.  127,  and  37  Am.  Rep.  668. 


41  CaL  458-462.    P£OPL£  v.  McCRORY. 

Continuance  of  a  murder  case  should  have  been  granted,  on  de- 
fendant's motion,  for  absence  of  material  witnesses,  it  being  the  ^rst 
application  for  a  continuance,  p.  461. 

Cited  in  People  v.  Plyler,  121  Cal.  165,  noted  under  People  ▼»  Dodge^ 
28  Cal.  445;  dissenting  opinion  in  Territory  y.  Harding,  6  Mont.  339» 
a  nukjority  of  the  court  holding  that  such  continuance  should  not 
be  granted  if  the  prosecution  would  admit  that  the  witnesses  would  tes- 
tify as  they  had  in  their  affidavits. 

Plea  of  Guilty  should  be  made  by  defendant  himself  in  open  court, 
and  he  may  be  allowed  to  withdraw  it  if  entered  inadvertently  or 
ignorantly  or  in  hope  of  mitigating  his  sentence,  pp.  461,  462. 

Cited  in  People  v.  Scott,  59  CaL  342,  holding  that  defendant  should 
have  been  allowed  to  withdraw  the  plea,  there  being  some  doubt  of 
his  sanity  at  the  time  he  made  it;  People  v.  Villarino,  66  Cal.  230^ 
to  the  point  that  where  a  defendant  without  counsel  pleads  not  guilty, 
he  may  apply  before  trial  for  leave  to  withdraw  the  plea  and  demur  or 
move  to  dismiss;  Salina  v.  Cooper,  45  Kan.  16,  allowing  a  plea  of  guilty 
to  be  withdrawn;  and  State  v.  Blake,  5  Wyo.  120,  holding  that  defend- 
ant had  sufficiently  assented  to  pleading  guilty  of  a  lower  degree  in 
the  hope  of  mitigation  of  sentence. 

41  Cal.  462-466.    CRANMER  v.  PORTER. 

Destruction  of  Deed  after  delivery  does  not  revest  title,  p.  466. 

ated  in  Slaughter  v.  Bernard,  97  Wis.  190,  noted  under  Killey  ▼• 
Wilson,  33  Cal.  690.  i 

Defendant  in  Ejectment  where  plaintiff  relies  on  a  paper  title,  may 
show  the  true  title  to  be  outstanding  in  a  third  person  without  connect- 
ing himself  with  it,  p.  466. 
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Affirmed,  as  to  an  action  to  quiet  title,  in  HcGrath  v.  Wallace,  86 
Cal.  ^7,  630.  Distinguished  in  Robrecht  v.  Reid,  114  Cal.  361,  holding 
thst  in  ejectment  by  a  mortgagee,  who  had  bought  in  the  mortgaged 
premises  at  foreclosure  sale,  the  mortgagor  could  not  set  up  an  out- 
standing title  in  his  assignee  in  bankruptcy,  who  had  deeded  the  prem- 
ises to  him  before  the  mortgage  was  made,  and  the  deed  had  been  de- 
clared void  in  a  later  suit  by  the  mortgagor  to  quiet  his  title  as  against 
the  mortgagee. 

41  (kl.  467-469.    LOBXNZANA  ▼.  CAMARILLO. 

Aham  of  Piacsetion  by  the  trial  court,  in  granting  or  refusing  a  new 
trial,  for  insufficiency  of  the  evidence  to  justify  the  verdict,  is  the 
only  ground  for  reversal  of  the  order  on  appeal,  p.  469. 

Cited  in  Braithwaite  t.  Aiken*  2  N.  Oak.  9^  holding  that  granting  a 
asw  trial  was  an  abuse  of  discretion,  saying:  "The  party  recovering  a 
judgment  has  valuable  rights,  which  cannot  be  dissipated  by  the  ju- 
dicial breath";  Series  v.  Series,  35  Or.  296,  noted  under  Walton  v. 
liagaire,  17  GaL  92. 

41  GaL  469-472.    yilLA  ▼.  PICO. 

Homestead  is  not  exempt  from  execution  sale,  unless  it  is  actually 
a  homestsad  at  the  time  of  the  sale,  p.  472. 
Affirmed  in  Power  v.  Burd,  18  Mont.  20. 

41  Oa.  472-481.    CLARKB  ▼«  FITCSL 

Judicial  Notice.~''Whatever  the  phrase  'squatter  riot*  may  •!■§- 
where  mean,  in  its  popular  sense,  it  has  a  well  understood  meaning  in 
this  state,  which  is  so  general  and  notorious  that  we  will  take  Judlelal 
aotice  of  i^"  p.  477. 

Cited  in  note  to  89  Am.  Dec.  692,  on  this  point. 

libeL — ^The  accusation  that  plaintiff  "figured  prominently  in  squatter 
riots"  is  not  libelous  per  se,  there  being  no  colloquium  to  explain  it 
nor  anything  in  other  parts  of  the  alleged  libel  to  show  its  meaning,  p. 
481. 

Cited  in  Thompson  v.  Powning,  16  Nev.  212,  holding  that  when  the 
language  of  an  article  alleged  to  be  libelous  is  susceptible  of  dififerent 
eonstructions,  it  must  be  submitted  to  the  jury. 

41  Cal.  481486.    SALMOW  ▼.  VALLBJO. 

Covenant  in  Deed,  that  a  rancho  contains  four  squax«  leagues,  does 
act  run  with  the  land,  p.  484. 
Cited  in  note,  on  real  and  personal  covenants,  in  47  Am.  Dee.  577. 
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41  GaL  486-488.    SANCHEZ  v.  NBAST. 

Motion  for  Nonsuit  should  distinctly  state  the  grounds,  p.  487. 

Affirmed  in  Coffey  v.  Greenfields,  62  CaL  609;  Loring  y.  Stuart,  79 
Gal.  201.  Cited  in  White  v.  Rio  Grande  etc.,  22  Utah,  141,  holding  mo- 
tion properly  denied  for  such  insufficiency;  Lewis  t.  Mining  Co.,  22 
UtiUif  63»  noted  under  Eiler  v.  Kimball,  10  Cal.  268.  Distinguished  in 
Daley  v.  Russ,  86  CaL  117,  saying  that  "the  reason  of  the  rule  is  to 
afford  an  opportunity  to  correct  such  defects  as  admit  of  correction. 
^  .  .  .  The  reason  does  not  apply  where  the  defects  do  not  admit 
of  correction."  Affirmed  in  Wright  v.  Fire  Ins.  Co.,  12  Mont.  477;  alBO, 
Mattoon  v.  Fremont  Co.,  6  S.  Dak.  198,  as  to  a  motion* to  direet  ver- 
dict for  defendant. 

41  CaL  489-494.    WESTBim  PACIFIC  COKPANT  T.  TSVia 

Right  or  Way  oyer  public  lands,  or  any  other  right  which  is  of  lem 
magnitude  than  the  entire  title,  or  the  right  to  acquire  the  title  hj 
purchase,  may  be  granted  to  a  railway  company  by  an  act  of  Gongreai^ 
p.  493. 

Cited  in  Farley  v.  Spring  Valley  Ca,  58  CaL  143,  holding  that  an  ir^ 
rigating  company  had  right  of  way  for  its  ditch  over  public  lands  pre* 
empted  but  not  paid  for;  Southern  Pacific  Co.  ▼.  Burr,  86  Cal.  282,  hold- 
ing that  a  railway  company  has  the  right  to  bring  ejectment  for  a  right 
of  way,  as  against  a  settler  thereon,  the  right  of  way  being  more  than 
a  mere  easement;  Hamilton  v.  Spokane  Co.,  2  Idaho,  907,  holding  that 
a  grant  of  right  of  way  is  distinct  from  a  grant  in  aid  of  a  railway, 
^nd  is  superior  to  inchoate  rights  of  a  pre-emptor;  Wilkinson  v.  North- 
em  Paoifiio  Co.,  6  Mont.  547,  holding  that  a  grant  of  right  of  way  over 
public  lands  is  absolute  as  against  the  rights  of  miners.  Distinguished 
in  Spokane  etc.  Co.  ▼.  Ziegler,  61  Fed.  394,  denying  right  of  way  as 
against  pre-emptor  who  was  entitled  to  final  receipt. 

Clainuuit  of  public  lands,  as  against  a  right  of  way  of  a  railroad,  is 
one  having  some  interest  in  the  land  which  is  recognised  by  the  lawi 
of  the  United  States,  p.  494. 

Cited  in  McLaughlin  v.  Menotti,  89  Cal.  364,  365,  holding  that  under 
a  federal  statute  providing  that  a  railway  land  grant  shall  not  ''im- 
pair any  pre-emption,  homestead,  swamp-land  or  other  lawful  churn 
....  one  who  has  simply  entered  upon  a  parcel  of  public  land  and 
improved  it,  without  complying  with  the  laws  providing  for  the  acqui- 
sition of  the  title,  cannot  be  said  to  be  possessed  of  a  lawful  claim.* 

41  Cal.  494-600.    ARMSTRONG  v.  DAVIS. 

Newly  Discovered  Evidence,  if  only  cumulative,  is  not  ground  for  new 
trial,  p.  600. 
Affirmed  in  Barton  v.  Laws,  4  Colo.  App.  219;  Hines  v.  Driver,  100 
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Kind  325.    Cited  in  Snell  y.  Cisler,  1  Utah,  301,  holding  that  evideaoe 
wu  not  newly  discoTered. 

Surprise,  at  proof  of  a  fact  put  in  issue  by  the  pleadings,  is  not 
ground  for  a  new  trial,  p.  499. 
Cited  in  note  on  this  point  in  78  Am.  Dec.  519. 

41  CaL  601604.    SOUTH  BEACH  ASSOCUTION  ▼.  CHKISTT. 

Writ  of  Possession  in  ejectment  does  not  lie  against  one  in  po«S68- 
sion,  adversely  to  plaintiff^  at  beginning  of  the  action,  and  not  mads  a 
party  thereto,  p.  604. 

Cited  in  Miller  ▼.  Blaekett»  47  TM.  Rep.  640,  holding  that  a  tenant 
in  common  in  possession  of  land,  not  made  a  party  to  a  suit  in  ejeet- 
ment  against  his  ootenant,  is  not  affected  by  the  }adgi&ent;  and  notes 
on  this  point  in  30  Am.  Dec  313,  314,  and  16  Am.  St.  Bep.  61. 

41  Gal.  607-611.    PEOPLE  ▼.  DUNCAN. 

Franchise  for  a  turnpike'  road,  being  a  personal  trust,  not  assign- 
able without  the  consent  of  the  granting  power,  does  not  pass  to  the 
assignee  in  bankruptcy  of  the  grantee,  p.  611. 

Cited  in  Gregory  t.  Blanchard,  98  Cal.  313,  holding  that  section  388 
of  the  Civil  Code,  providing  that  the  franchise  of  a  corporation  for  a 
toll  road  may  be  sold  on  execution,  does  not  authorize  such  sale  when 
the  franchise  is  held  by  an  individual;  Atlantic  &  Pacific  Co.  v.  "St. 
Louis,  66  Mo.  260,  holding  that  sale  of  a  franchise  was  valid,  because 
the  state  was  the  grantor  and  had  authorised  the  sale;  Montgomery  v. 
Multnomah  Co.,  11  Oreg.  353,  356,  holding  it  unnecessary  to  decide 
whether  a  ferry  franchise  could  be  assigned,  but  even  if  it  could,  only 
the  state  could  object,  in  an  appropriate  proceeding;  Hackett  v.  Wilson, 
12  Oreg.  37,  40,  being  the  same  case  and  opinion  as  11  Oreg.  363,  386» 
supra;  Hackett  v.  Multnomah  Co.,  12  Oreg.  127,  conceding  for  the  pur- 
poses of  the  case  that  a  ferry  franchise  was  not  assignable,  but  holding 
an  assignment  valid  because  the  granting  power  had  consented;  Nixon 
T.  Reid,  8  S.  Dak.  516,  holding  it  unnecessary  to  decide  whether  a  ferry 
Hoense  was  assignable,  because  the  granting  power  had  consented  to  the 
assignment;  In  re  Scott,  6  Saw.  235,  11  Fed.  Rep.  134,  to  the  point 
that  a  franchise  of  a  toll  bridge  does  not  pass  to  the  assignee  in  bank- 
ruptcy of  the  owner;  and  elaborate  note,  on  transfer  of  franchise,  in  36 
Am.  St.  Rep.  396.  Distinguished  in  Carter  v.  Meuli,  122  Cal.  369,  noted 
under  Wood  v.  Turnpike  Co.,  24  Cal.  474. 

41  Cal.  512514.    MATHEWS  v.  KINSELL. 

Findings  should  be  mere  statements  of  the  ultimate  facts  in  oontro- 
Tersy  and  the  legal  consequences  from  the  facts  admitted  and  proven; 
but  they  must  be  inconsistent  with  the  judn^ent,  or  it  will  be  aUowsd 
to  stand,  p.  614. 
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Cited  in  Mmphy  v.  Bennett,  68  Oal.  680,  to  the  point  that  "findings 
should  be  statements  of  the  ultimate  facts  in  controversy,  and  not  of 
probatiye  facts  or  mere  conclusions  of  law/'  and  holding  that  certain 
findings  were  of  the  ultimate  facts,  and  not  conclusions  of  law;  Smith 
▼.  Mohn,  87  GaL  497,  holding  that  findings  met  and  negatived  "all  the 
ultimate  facts  aflBrmatively  alleged  in  the  answer**;  Perry  v.  Quacken- 
bush,  106  Cal.  306,  holding  that  "if  from  a  consideration  of  the  pro- 
bative facts  this  court  should  determine  .that  they  did  not  justify  the 
todiBg  of  the  vUimate  fact,  it  would  detennine  that  the  evidenee  was 
insulBcient  to  justify  the  dedslon.  This»  it  has  been  repeatedly  held, 
cannot  be  done  in  this  mode";  Southern  Padfie  Oo.  v.  Whitaker,  100 
OaL  274,  to  the  point  that  "findinga  of  probatiTe  facts,  wham  the 
ultimate  facts  necessarily  resulted  from  them,  have  been  held  suf- 
ficient/' and  hOkUng  that  even  if  an  omitted  finding  had  been  made,  'it 
must  have  been  in  favor  of  defendants  ....  and  the  plaintiff 
was  in  no  way  prejudiced  by  the  failure";  McCarthy  v.  Brown,  113 
CaL  17,  holding  that  "to  detennine  the  sufi^denoy  of  a  finding  of  fact, 
it  is  only  necessary  to  ascertain  what  statement  of  that  fact  is 
required  in  the  pleading";  also  that  the  force  of  a  finding,  "as  a  fact,  is 
not  impaired  by  its  having  been  placed  under  the  heading  of  conclusions 
of  law."  Cited  in  Chumasero  v.  Vial,  3  Mont.  379,  holding  that  an 
appeal  from  the  judgment-roll,  "the  judgment  will  be  allowed  to  stand 
unless  there  is  an  absolute  inconsistency  between  the  express  findings 
and  the  judgment";  Alder  Gulch  Co.  v.  Hayes,  6  Mont.  32,  holding  thai 
on  an  appeal  from  the  judgment,  the  question  whether  the  findings  are 
supported  by  the  evidence  cannot  be  considered;  and  In  re  Tsu  Tse  Mee, 
81  Fed.  Rep.  664,  approving  the  principal  case,  and  holding  that  the 
findings  of  a  commissioner  in  his  order  deporting  a  Chinese  immigrant 
were  sufiident. 

41  Cal.  616-619.    CAMPBELL  w.  JONBa 

Verbal  Promise  of  Judge,  out  of  court,  to  extend  time  for  fifing  state- 
ment on  motion  for  new  trial,  is  insuffident;  the  order  must  be  in  writ- 
ing, and  either  entered  in  the  minutes  of  the  court  in  open  session,  or 
signed  by  the  judge  and  filed  with  the  papers  in  the  case,  within  tbe 
statutory  time,  p.  618. 

Cited  in  Cooney  v.  Furlong,  66  Cal.  622,  holding  that  right  to  move 
for  new  trial  was  lost  by  failure  to  file  a  statement;  Shumway  v. 
Leakey,  73  Cal.  262,  holding  that  a  sheriff  was  not  entitled  to  fees 
without  an  order  of  court,  and  "what  the  judge  told  the  defendant  on 
the  street  is  not  an  order";  First  Nat.  Bank  v.  Irvine,  2  Mont.  656, 
holding  that  where  an  appeal  is  from  the  judgment  and  refusal  of  new 
trial,  a  statement  filed  within  the  statutory  time  from  date  of  the  latter 
order  is  sufficient;  Clark  v.  Strouse,  11  Nev.  79,  holding  that  an  order 
extending  time  for  filing  statement  must  be  filed  with  the  papers  or 
entered  on  the  niinutes  within  the  statutory  time.    DisUagniihed  in 
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EUiott  V.  Whitmore,  10  Utah,  257,  boMiug  that  uader  the  statate  if 
an  order  extending  the  time  lor  filing  statement  is  granted  within  the 
fUttttory  time,  it  need  not  be  filed  until  later. 

Form  of  Verdict. — Objeetione  cannot  be  raised  for  the  first  time'  an 
sppeal,  p.  610. 

Affirmed  in  Ryan  t.  Htzgerald,  87  OaL  347. 

41  OsL  519-521.    CHILD  ▼.  HTJGG. 

Sale  by  Broker  at  Pledgee  of  mining  stock  to  coyer  maigins,  witii- 
oat  sufficient  notice  to  pledgor,  is  valid  if  the  pledgor  ratifies  the  sale, 
p.  621. 

ated  in  HIU  v.  finjgan,  62  OaL  499,  holding  that  ratification  by 
pledgor  of  sale  by  pl^gee  to  himself  was  sufiacient  to  TaHdate  the  sale; 
to  iane  effect  in  later  deoi^ion  in  same  case  in  77  GaL  274;  11  Am.  St. 
Sep.  288;  Sharpe  y.  National  Bank,  87  Ala.  650,  holding  that  where  the 
pledgee  bought  the  pledge  at  private  sals,  and  the  pledgor  after  veceiv- 
ffig  an  aecoont  gave  hia  note  to  the  pledgoir  to  coyer  the  defidensy,  this 
was  si  ratification^  naless  done  in  ignorance  of  material  facts,  in  which 
case  -the  pledgor  might  disaffirm  within  a  reasonable  time;  notes  to  49 
Am.  Dec  737,  and  70  Am.  Dec  602,  503,  on  pledgee's  right  to  sell;  and 
note  to  75  Am.  Dee.  315,  on  atocktarokan. 

41  CkL  521-524.    PECK  T.  LOVBTT. 

Continuance  cannot  be  refused  on  the  gronnd  that  the  other  party  is 
wilHng  to  admit  that  an  absent  witness  will  testify  in  a  certain  way, 
if  the  admission  does  not  extend  to  all  the  matters  that  the  party  call- 
ing the  witness  expects  to  prove  by  him,  p.  624. 

Cited  in  White  etc.  Go.  v.  Simpson,  10  S.  Dak.  449,  holding  continuance 
hnproperly  denied  under  facts  stated;    note  74  Am.  Dec  14& 

41  Gal.  526-532.    SINTON  v.  ASHBimY. 

IiCgialature  may  compel  a  municipal  corporation  to  pay  in  cash  or 
by  taxation  the  fees  of  commissioners  for  street  widening,  being  a  elaim 
which  in  good  conscience  it  ought  to  pay,  even  though  there  be  no  legal 
liability  to  pay  it,  p.  531. 

AlBrmed  in  Oreighton  v.  San  Frandsca  42  Oal.  452,  holding  that  a 
special  act  of  the  legislature,  authorizing  a  city  to  pay  a  contractor 
for  street  work  was  mandatory;  In  re  Market  St.,  49  Cal.  549,  holding 
that  commissioners  for  openinng  ft  street  could  not  assess  abutting  own- 
ers for  payment  of  the  claim  of  a  contractor  on  an  abortive  contract, 
for  if  the  claim  was  one  "affecting  a  public  conscience,"  it  "constituted 
a  public  burden,  common  to  the  state  at  large,  or  perhaps  to  the  munici- 
pijity";  People  v.  Lynch,  51  Cal.  35,  36,  21  Am.  Rep.  693,  saying  that 
in  the  principal  case  "it  seems  to  have  been  conceded  by  counsel  that 
Notes  Cal.  Rep.— 133. 
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the ''legislature  has  power  by  special  act  to  direct  and  control  the  dis- 
position of  the  foods  or  property  of  a  municipal  corporation  for  a  mu- 
nicipal purpose";  and  holding,  on  page  34,  "with  regard  to  a  street 
assessment,  that  "an  attempt  by  the  state  legislature  to  order  an  im- 
provement within  the  limits  of  an  incorporated  city,  and  to  levy  an 
assessment  to  pay  for  it  ...  .  is  unconstitutional,  because  it  la 
mandatory  in  its  nature,  and  deprives  the  board  of  trustees,  or  legisla- 
tive department  of  the  city  government,  by  whatever  name  it  be 
known,  of  all  choice  or  discretion  in  reference  to  the  improvement^; 
People  V.  Holladay,  93  Cal.  248,  27  Am.  St.  Rep.  192,  holding  that  a  city 
*^s  the  authority  to  maintain  an  action  for  the  purpose  of  preserving 
the  rights  of  the  general  public  to  the  use  of  squares,  or  land  claimed  as 
such,  within  its  limits,  and  that  in  such  action  it  is  authorised  to  put 
in  issue  the  alleged  rights  of  the  people  to  such  easement,  and  tbat 
the  state  itself  is  bound  by  the  result  of  such  litigation,  if  the  same  is 
not  collusive";  Conlin  v.  Board  of  Supervisors,  114  Cal.  408,  holding  that 
under  the  present  constitution  the  legislature  can  ''make  no  appropri- 
ation of  public  moneys  for  which  there  is  no  enforceable  claim,  or  upon 
f^  claim  which  exists  merely  by  reason  of  some  moral  or  equitable 
obligation  which,  in  the  mind  of  a  generous  or  even  a  just  lndividiial» 
dealing  with  his  own  moneys,  might  prompt  him  to  recognize  as  worthy 
of  some  reward."  Cited  in  Pearson  t.  State,  66  Ark.  154,  35  Am.  St. 
Rep.  94,  holding  that  a  statute  relieving  a  county  treasurer  from  lia- 
bility for  loss  of  county  and  school  fimds,  by  burglary  from  his  safe, 
was  valid;  Newman  v.  Emporia,  32  Kan.  484,  holding  that  although 
illegal  street  work  had  been  ratified  by  a  city  ordinance,  an  abutting 
owner  was  entitled  to  have  the  collection  of  an  assessment  therefor  en- 
joined, for  it  was  void;  Board  of  Commrs.  v.  Snyder,  45  Kan.  638,  639, 
28  Am.  St.  Rep.  744,  745,  holding  a  statute  valid  that  authorized  a  town 
to  vote  bonds  for  reimbursement  of  citizens  for  money  advanced  by 
them  to  build  a  court' house;  Wilcox  v.  Deer  Lodge  Co^,  2  Mont.  578, 
holding  that  a  statute  authorizing  the  issue  of  county  warrants,  to  re- 
imburse citizens  who  had  made  a  county  road,  was  constitutional; 
Wooster  v.  Plymouth,  62  N.  H.  214,  holding  that  the  legislature  may 
provide  that  claims  against  a  town  for  injuries  from  defects  in  high- 
ways shall  be  settled  by  referees  without  a  jury  trial;  Luehrman  t. 
Taxing  District,  2  Lea,  442,  holding  that  the  legislature  has  the  power 
to  establish  taxing  districts  and  give  them  the  rights  of  an  incorporated 
city;  and  note  in  80  Am.  Dec.  733,  on  legislative  power  over  municipal 
corporations. 

Opening  of  Streets  is  clearly  a  municipal  purpose,  and  whether  the 
cost  of  such  enterprises  shall  be  borne  by  the  contiguous  property,  or 
by  all  the  property  of  the  city,  or  a  certain  proportion  by  each,  is  a 
matter  for  legislative  discretion,  p.  532. 

Cited  in  Byrne  v.  Drain,  127  CaL  667,  discussing  effect  of  unendment 
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toKofcion  6,  article  11,  of  constitution  on  Los  Angeles  charter;  Sfanpson 
T.  Kansas  City,  46  Kan.  448,  holding  that  in  assessing  the  cost  of  a 
itrett  improTement,  the  whole  street  is  one  taxing  district,  and  is  not 
to  be  di-nded  into  blocks,  each  liable  for  the  improyement  in  front 
thnsof;  Davidson  t.  New  Orleans,  34  La.  Ann.  176,  holding  that  a 
drainage  tax  oonld  not  be  enforced  where  the  property  was  injured 
lather  than  benefited  by  the  work. 

41  Oal  582-536.    BOHALL  ▼.  DILLBS. 

Vendoi  Most  Tender  Deed  before  suit  by  him  to  resdnd  the  contract 
of  Mle  for  failure  of  vendee  to  pay  his  last  installment,  where  the 
agreement  was  that  a  eanveyance  should  be  executetd  on  payment  of 
the  purchase  price,  p.  635. 

Affirmed  in  Kelly  y.  Mack,  45  Gal.  804,  a  suit  on  a  vendor's  lien.  Dis- 
tfaignished  in  Newton  v.  Hull,  90  Cal.  402,  493,  saying  that  the  principal 
eaae  "does  not  decide  that  [vendor]  will  be  in  default  unless  he  tender 
a  deed  on  the  very  day  the  purchase  money  becomes  due";  and  holding 
m  a  suit  by  a  vendor  tO  enforce  her  lien  that  she  need  not  tender  a 
deed  ''except  upon  tender  of  payment  of  the  purchase  money."  Cited 
fai  Westerfeld  v.  New  York  etc  Co.,  129  Cal.  84,  noted  under  Morrison 
V.  Lods,  39  Cal.  381;  Merherin  v.  Saunders,  131  Cal.  691,  but  holding 
no  tender  of  deed  on  execution  sale  necessary  to  bind  purchaser  who 
baa  received  certificate  of  sale.  Affirmed  in  Underwood  v.  Tew..  7 
Wash.  301,  an  action  by  vendor  on  notes  given  by  vendee  for  purchase 
price.  Distinguished  in  Loud  v.  Pomona  Co.,  153  U.  S.  579,  holding  that 
the  covenants  in  an  agreement  for  sale  of  land  were  independent,  and 
'the  clearly  expressed  intention  was  that  the  payment  of  the  purchase 
price  of  the  lands  should  precede  the  performance  of  the  ....  cov- 
enant to  convey." 

Damages  are  not  recoverable  when  complaint  does  not  allege  they 
have  been  sustained,  p.  535. 

(Sted  in  Prince  v.  Lamb,  128  CaL  125,  noted  under  Pittsburgh  etc.  Go. 
V.  Greenwood,  39  CaL  71;  Claflin  Co.  v.  Simon,  18  Utah,  162,  noted  under 
Baon  V.  Beynolds,  11  Cal.  14. 

Vendor  Cannot  Seacind  the  contract  of  sale,  for  the  vendee's  non- 
periormance,  unless  he  restore  to  the  vendee  whatever  he  has  paid  on 
the  contract,  p.  535;  and  the  rescission  must  be  in  toto,  p.  636. 

Cited  in  Heilfg  v.  Parlin,  134  Cal.  102,  holding  vendee  entitled  to  re- 
cover purchase  money  when  vendor  has  rescinded;  Henderson  v.  Hicks, 
68  Cal.  373,  holding  that  a  vendor,  having  returned  the  consideration  to 
the  vendee,  had  the  right  to  rescind.  Distinguished  in  Central  Pacific 
Go.  V.  Mudd,  59  Cal.  589,  saying  it  was  obvious  that  plaintiff  in  the 
principal  case  'Vas  not  entitled  to  recover  both  the  possession  and  the 
balance  of  the  purchase  price";  also  that  the  principal  case  must  be 
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undentood  as  holdtng  tluit  ''if  a  yendor  relies  upon  his  right  to  reflfoiiiid, 
based  upon  a  breach  of  the  contraet  by  the  vendee,  he  must  show  that 
he  has  in  fact  rescinded  or  sought  to  rescind*  hy  restoring  what  he  has 
received";  and  holding  that  a  vendee  having  failed  to  perform  his  part 
of  an  agreement,  which  stijMilated  that  in  such  «v«nt  his  possasai^n 
should  terminate,  the  vender  hM  the  right  to  bniig  ejectment.  C^tad 
in  Hicks  v.  Lovell,  04  Gal.  18-20,  49  Am.  Rep.  681,  092,  holding  that  a 
vendor  was  entitled  to  recover  in  ejectment  against  a  vendee  who  had 
refused  to  perform  his  part  of  thfi  contract;  to  same  effect  in  Gates  v. 
McLean,  70  Cal.  49,  saying  that  the  vendee  can  retain  possession  only 
by  paying  the  purchase  money,  in  which  case  "it  is  considered  that  he 
is  wilting  to  receive  such  title  as  the  vendor  is  able  to  give,  and  is 
content  with  the  pergonal  responsibility  of  the  vendor  upon  his 
covenants";  Wilson  v.  Sturgis,  71  Cal.  229,  holding  a  vendor  not  entitled 
to  reafiind,  because  he  had  not  offered  to  return  the  oonaideration ; 
Cleary  v.  lolger,  84  Cal.  319,  18  Am.  St.  Rep.  180,  holding  that  where 
both  parties  to  a  contract  of  sal«  were  in  default,  the  contraet  waa  at 
an  end,  and  the  vendee  was  entitled  to  recover  a  forfeit  he  had  deposit- 
ed with  the  vendor,  less  the  vendor's  damages;  Loaiza  v.  Superior  Court, 
85  Cal.  32,  20  Am.  St.  Rep.  208,  holding  that  rescission  by  a  vendee  waa 
in  toto,  for  '^the  offer  was  to  restore  everything  of  value  on  the  one  side, 
and  the  demand  that  everything  be  restored  on  the  other";  Hanunond 
v.  Wallace,  85  Cal.  532,  20  Am.  St.  Rep.  244,  holding  a  nonsuit  {Nroperly 
granted  in  an  action  by  a  vendor  to  set  aside  a  judicial  sale  made  by 
him  as  assignee  in  insolvency  for  fraud  of  the  vendee  in  preventing 
competition  in  bidding  at  the  auction,  because  plaintiff  had  made  no 
effort  to  rescind,  or  to  return  what  the  vendee  had  paid.  Distinguished 
in  Stratton  v.  California  Land  Co.,  86  Cal.  361,  holding  that  the  vendor, 
having  treated  the  contract  as  abandoned  for  nonperformance  by  the 
vendee,  could  bring  an  action  to  quiet  title  without  returning  the  pur- 
chase money.  Cited  in  Drew  v.  Pedlar,  87  Cal.  451,  22  Am.  St.  Rep.  204, 
holding  that  the  vendee  could  recover  what  he  had  paid  on  account, 
after  the  rescindiiig  of  the  contract,  notwithstanding  that  the  contract 
stipulated  that  such  payments  should  be  forfeited  as  liquidated  dam- 
ages in  case  of  breach;  Kelley  v.  Owens,  120  Cal.  509,  holding  that  where 
vendor  brought  a  bill  in  equity  to  rescind  a  contract  of  sale,  for  fraudu- 
lent misrepresentations  of  vendee  as  to  shares  of  stock  taken  in  pay- 
ment, and  later  placed  the  shares  in  the  hands  of  the  clerk  of  court, 
but  did  not  properly  assign*  them  until  they  had  been  sold  for  assess- 
ments and  become  worthless,  this  was  not  a  compliance  with  the  rule 
i^bat  the  vendor  must  return  to  the  vendee  anything  of  value  received 
from  him.  Affirmed  in  Minah  Co.  v.  Briscoe,  47  Fed.  Rep.  281,  and  Cros- 
sen  V.  Murphy,  31  Greg.  118. 

41  Cal.  536-544.     SAW  JOSE  v.  TRIMBLE. 
Adverse  Possession,  for  five  years  from  taking  effect  of  the  act  of 
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1863,  will  bar  reooyery  under  Mexican  or  Spanish  titles  not  then  con' 
finned;  but  the  possession  must  have  been  continuous  for  the  statutory 
period,  and  if  interrupted,  even  by  force  or  fraud,  ....  the  stat- 
ute will  begin  to  run  only  from  the  time  of  the  re-entry,  p.  643. 

Cited  in  Grimm  v.  Curley,  43  CaL  253,  holding  an  alcalde  grant  barred 
by  adverse  possession  under  the  act  of  1863;  Hayes  v.  Martin,  45  Cal. 
563,  holding  that  where  decree  of  confirmation  of  a  Mexican  grant  was 
rendered  before  the  act  of  1863,  and  defendant  had. entered  adversely 
before  that  date,  the  miming  of  the  statute  in  his  favor  was  not  pre- 
sented by  the  fact  that  proceedings  were  pending  for  the  approval 
of  plaintifiTs  survey;  Unger  v.  Mooney,  63  Cal.  596,  to  the  point  that 
adverse  possession  must  be  iminterrupted  for  the  statutory  period; 
Korris  t.  Moody,  84  Chil.  168»  holding  that  ii  the  decision  in  the  principal 
case,  that  the  statute  began  to  run  in  favor  of  an  adverse  oocapant 
before  the  issuaaee  of  a  patent  to  the  oonirme0,  was  correct,  the  statute 
had  run  in  the  case  at  bar  from  the  date  of  a  final  decree  of  confinna- 
tioQ,  even  under  the  aet  of  1868;'  but  aa  the  code  had  omitted  the  pro- 
YiaionB  of  the  act  of  1863,  the  statute  bad  certainly  run  under  the  oode. 
Cited  in  McGrath  ▼.  WalliM,  85  Gal.  626,  Mdiag  that  an  advana  ponea- 
iloii  had  not  been  eontinuous,  beeause  it  was  interrupted  by  judgment 
tnd  writ  of  possession  im  ejectment  against  a  tenant  of  the  adverse 
claimant;  Ansar  v.  Hfiller,  90  CkL  846,  holding  that  the  statute  did  not 
begin  to  ran  in  the  ease  of  an  imperfect  Mexican  grant,  not  presented 
to  the  land  eommlMioii  for  eonflrmatioii^  mtil  after  issue  of  a  patent, 
beesnse  it  eoald  not  ran  at  long  as  tba  fee  was  in  the  United  States; 
Ohm  V.  San  Francisco,  92  GaL  455,  holding  that  a  claim  against  the 
city,  for  possession  of  land  therein  under  the  "Seherrebeck  title,"  was 
barred  by  sections  318  and  319  of  the  Code  of  Civil  Procedure,  and  that 
"five  years  of  adverse  possession  at  any  time  since  the  passage  of  the 
act  of  1863  .  *  .  .  .  bars  an  action  by  the  holder  of  an  imperfect 
(impatented)  title  of  Spanish  or  Mexican  origin";  Altschul  v.  0*Neill,  36 
Or.  214,  quoting  Hayes  v.  Martin,  45  Cal.  559.  Disapproved  in  Valen- 
tme  V.  Sloss,  103  Csl.  221,  holding  that  a  suit  by  conflrmee  of  a  patent 
OB  a  Mexican  grant,  begun  within  five  years  after  issuance  of  the 
patent,  was  not  barred  by  the  statute,  and  saying  of  the  principal  caset 
"The  views  first  announced  in  that  case  were  modified  on  rehearing, 
and  were  practically  repudiated  in  Gardiner  v.  Miller,  47  Cal.  570,  since 
which  decision  it  has  been  uniformly  held  that  the  statute  does  not 
begin  to  run  until  the  issuance  of  the  patent."  Afflrmed  as  to  con- 
tinuity of  adverse  possession  in  Townsend  \v  Edwards,  25  Fla.  588. 
Approved  by  Field,  J.,  as  to  effect  of  the  act  of  1863  on  Mexican  grants, 
b  Montgomery  ▼.  Bevans,  1  Saw.  672;  but  on  motion  for  new  trial,  on 
page  685  he  holds  section  6  of  said  act  invalid  so  far  as  it  applies  to 
Mexican  or  Spanish  titles  perfected  after  its  passage,  saying  that  "as 
to  titles  thus  perfected,  the  ordinary  period  of  limitation  must  bs 
allowed,  from    the   date   of    their   consummation,    which    exists   with 
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reference  to  actiona  on  complete  title  from  other  sources."  Cited  in 
Union  Mill  Co.  v.  Dangberg,  81  Fed.  Rep.  91,  holding  that  "an  adverse 
use  of  water  for  the  statutory  period  must  be  open,  notorious,  peace- 
able, continuous,  and  under  claim  or  color  of  right;  for  if  any  act  is 
done  by  other  parties  claiming  the  water  that  operates  as  an  inter- 
ruption; however  slight,  it  prevents  the  acquisition  of  any  adverse 
right";  and  note  to  99  Am.  Dec.  282,  on  adverse  possession. 

41  Gal.  545-552.    WILSON  ▼.  CAPURO. 

Banlmiptcy. — ^A  creditor  who  has  proved  his  debt  cannot  maintain  an. 
action  on  the  same  demand  in  the  federal  or  state  courts,  p.  551. 

Gited  in  New  Lamp  Chimney  Go.  v.  Ansonia  Co.,  91  U.  S.  687,  13 
Bank.  Reg.  396,  holding  that  as  the  hankmpt  law  provides  that  ne 
discharge  from  debts  shall  be  granted  to  a  corporation,  the  payee  of  a 
note  made  by  a  bankrupt  corporation,  who  had  proved  the  claim  and 
reeeiTed  a  dividend,  could  sue  for  the  unpaid  balance  in  a  state  court; 
dissenting  opinion  in  Eyster  v.  Gaff,  2  Golo.  243,  a  majority  of  the 
court  holding  that  bankruptcy  of  a  mortgagor  was  no  bar  to  a  suit  of 
ejectment  brought  by  the  mortgagee  against  a  third  party,  without 
consent  of  the  bankruptcy  court,  for  the  assignee  had  never  taken  poa- 
session  of  the  mortgaged  premises,  and  the  plaintiff  in  ejectment  had 
filed  no  claim  in  bankruptcy;  Spilman  v.  Johnson,  27  Oratt.  38,  holding 
that  where  a  judgment  creditor  elected  to  prove  his  debt  in  the  bank- 
ruptcy court,  this  was  a  waiver  of  his  right  to  institute  any  other  pro- 
ceedings in  law  or  equity  inconsistent  with  his  elaim  in  bankruptcy. 

41  Gal.  662556.    EMERSON  y.  SANSOKB. 

Sheriff's  Peed  transfers  what  interest  the  execution  debtor  had  at 
the  date  of  levy,  and  does  not  estop  the  debtor  from  asserting  a  right 
subsequently  acquired,  p.  556. 

Distinguished  in  Frink  v.  Roe,  70  GaL  306,  saying  that  in  the  principal 
ease  the  subsequent  rights  of  the  debtor  were  acquired  after  the  exe- 
cution sale,  and  holding  that  "the  legal  effect  of  a  sheriff's  deed  .... 
is  at  least  equal  to  that  of  a  quitclaim  deed  of  the  same  property 

executed  by  the  debtor  on  the  day  of  sale Upon  a  sale 

under  execution  the  interest  or  estate  of  the  judgmient  debtor  in  and 
to  the  property  at  the  date  of  the  sale  passes  to  the  purchaser,  although 
acquired  after  the  levy  of  the  execution."  Cited  in  Robinson  v.  Thorn- 
ton, 102  Cal.  682,  holdiijg  that  in  ejectment  by  purchaser  at  sheriff's 
sale,  against  the  vendee  of  the  execution  debtor,  the  latter  may  show 
''not  only  that  he  has  acquired  a  different  interest  or  right  of  possession, 
but  also  that  the  judgment  debtor  himself  had  no  interest  in  the  lands 
at  the  time  of  the  sale";  Shirk  v.  Thomas,  121  Ind.  153,  16  Am.  St. 
Rep.  386,  holding  that  a  judgment  creditor  who  buys  the  land  at  exe- 
cution sale  gets  only  the  interest  that  the  debtor  had  at  the  time  the 
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Judgment  was  entered;  Missouri  Valley  Ck>.  ▼.  Barwick,  50  Kan.  61, 
holding,  with  regard  to  a  sherifTs  sale,  that  ''when  the  confirmation 
oocors  and  the  deed  is  issued;  they  relate  back  to  the  date  of  the  sale, 
and  entitle  the  purchaser  to  the  crops  which  were  then  unripe  and 
growing  upon  the  premises";  Northern  Pacific  Co.  v.  Smith,  69  Fed. 
Rep.  581,  holding  that  "judgment  in  an  action  for  the  recovery  of  real 
property  is  not  a  bar  to  a  subsequent  action  brought  or  defense  inter- 
posed by  either  of  the  parties  to  it,  when  that  action  or  defense  is 
founded  on  an  after-acquired  title'' ;  notes  in  54  Am.  Dec.  546,  on  judg- 
ment In  ejectment;  and  note  to  84  Am.  Dec.  573,  on  after-acquired  title. 

Xntry  on  Homestead,  under  act  of  Congress  of  May  20,  1862,  gives  an 
interest  in  the  lands  and  the  absolute  right  of  possession  from  the 
ptzamonnt  proprietor  which  possession,  if  actually  continued  for  the 
period  of  five  oonsecntive  yean  ....  wiU  entitle  him  to  a  patent 
en  proof  of  residence  or  estivation  during  that  period,  p.  -566. 

Distinguished  in  Beinhart  v.  Bradshaw,  19  Nev.  258,  3  Am.  St.  B^. 
888,  holding  that  a  tenant  in  common,  in  possession  of  government 
land  for  himself  and  eotenants,  cannot  acquire  a  homestead  therein,  for 
mder  the  decision  in  Atherton  v.  Fowler,  96  U.  8.  613,  the  right  of  pre* 
emption  cannot  be  exercised  on  land  occupied  by  another,  and  the 
possession  of  one  ootenant  is  for  the  benefit  of  all;  and  saying  that  If 
the  principal  case  is  opposed  to  this  role,  it  was  "decided  before  the 
ledsion  in  Atherton  ▼.  Fowler  established  the  contrary  doctrine." 

41  Oal.  557-561.    CABPENTBS  y.  SABGENT. 

Swamp  Lands. — ^The  first  payment,  required  by  the  act  of  1863,  must 
be  made  within  thirty  days  after  record  in  county  surveyor's  office  of 
approval  of  survey  or  location  by  the  surveyor  general,  p.  560. 

Affirmed  in  Keema  v.  Doherty,  51  Cal.  6,  7.  Cited  in  Bowell  v.  Per- 
kins, 66  Gal.  223,  holding  that  although  an  aflKdavit  on  an  application 
to  purchase  state  lands,  under  the  act  of  1868,  was  defective,  the  defect 
was  cured  by  the  act  of  1870. 

41   Oa.   562-565.    LEWISTON    TUBNPIKE    COMPANT   v.    SHASTA 
ABD  WEAVEBVILLE  WAGON  BOAD  COMPANY. 

Special  Damages  to  a  private  person  from  a  public  nuisance  must  be 
particularly  stated,  p.  565. 

Cited  in  Siskiyou  etc.  Co.  v.  Rostel,  121  Cal.  513,  holding  complaint 
insufficient  for  abatement  of  obstruction  in  public  street  by  a  private 
person;  Parker  v.  Bond,  5  Mont.  11,  holding  that  special  damages  from 
an  injunction  cannot  be  proved  unless  alleged;  Fogg  v.  Nevada  By.,  20 
Kev.  437,  holding  that  demurrer  to  a  suit  by  an  individual  to  abate  a 
public  nuisance  was  properly  sustained,  because  the  complaint  averred 
so  special  damages  differing  from  the  general  damage  to  the  public; 
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and  in  notes  on  special  damages  in  62  Am.  Bee.  291  and  87  Am.  De& 
109. 

41  Gal.  666-571.    LAWRENCE  ▼.  NEFF. 

Assignment  for  Benefit  of  Creditors. — A  conveyance  to  several 
laborers,  to  secure  payment  of  wages  to  them  and  their  associates,  is 
not  such  an  assignment  as  is  forbidden  by  the  insolvency  law,  but  is 
either  an  absolute  sale  with  right  to  repurchase,  or  a  mortgage,  p.  570. 

Cited  in  Heath  v.  Wilson,  139  Cal.  367,  368,  noted  under  Dana  ▼. 
Stanford,  10  Cal.  278;  Wood  v.  Franks,  67  Cal.  34,  holding  that  a  chattel 
mortgage  was  not  an  '^assignment"  forbidden  by  the  codes;  and  in- 
timating that  the  parts  of  the  opinion  in  the  principal  ease,  declaring 
that  the  instniment  was  not  an  assignment,  "should  be  disregarded 
as  mere  dicta";  Saunderson  t.  Broadwell,  82  Cal.  1S4,  holding  that  aa 
absolute  deed,  given  in  consideration  of  a  prior  indebtedness,  was  not 
in  fraud  of  creditors;  Sabiehi  t.  ChaM,  106  .Cal.  87,  holding  that  a  deed 
of  tmst  to  secure  creditors  was  -void  under  seetioii  8467  of  the  Orril 
Code;  Lumbert  ▼.  Woodaid,  144  Ind.  341,  66  Am.  St.  Rep.  179,  hold- 
ing that  a  bill  of  sale  of  an  eleetrie  plant,  reeerving  a  Tender's  lie^ 
was  a  chattel  mortgage,  not  an  assignment;  Manhall  v.  liTingstoa 
Bank,  11  Mont.  861  ^  holding  that  a  bill  of  sale  was  an  ewwignmert 
under  the  statute,  though  called  by  the  parties  a  chattel  mortgage^ 
for  it  was  payment,  not  security;  Wattennan  v.  Sllberbeig,  67  TteK. 
105,  holding  a  conveyance  to  be  a  chattel  mortgage,  not  an  assignment; 
and  to  same  effect  in  Gage  ▼•  Cheeebro,  40  Wli.  481. 

41  Cal.  571-682.    WALSH  t.  HILL. 

Possesskm  of  Land  is  not  evidenced  by  a  general  inelosnrs  inoludiag 
the  lajid  in  controversy  and  other  lands  of  otiier  parties,  p.  582. 

Cited  in  Davis  v.  Spring  Valley,  57  CaL  546,  holding  that  a  tract  of 
land  fenced  on  three  sides  only,  though  a  larger  tract  had  fonnerly 
been  fenced,  was  not  in  the  "actual  possession"  of  the  party  claiming  it* 

41  Cal.  583-587.    FUQUAY  v.  STICKNEY. 

Mechanic's  Lien. — If  the  owner  or  claimant  of  an  interest  in  land, 
knowing  of  the  erection  of  a  building  thereon,  fails  to  make  the  statu- 
tory objection,  the  liens  of  materialmen  and  laborers  attach,  p.  586. 

Cited  in  Birch  v.  Transit  Co.,  139  Cal.  600,  construing  Code  of  Civil 
Procedure,  section  1192,  and  holding  owner  protected  under  facta 
stated;  West  Coast  Co.  v.  Newkirk,  80  Cal.  279,  holding  that  the 
oT^Tier  of  the  fee  was  liable  for  lien  of  a  materialman  on  a  building 
erected  by  order  of  a  lessee,  because  the  owner  did  not  give  notice, 
under  section  1192  of  the  Code  of  Civil  Procedure,  that  he  would  not 
be  responsible;  Hurlbert  v.  New  Ulm  Works,  47  Minn.  85,  not  deciding 
the  question;  and  note  on  this  point  in  61  Am.  Dec.  700. 
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Xmat  Deed  to  SMinn^  a  loaji  ia  aot  a  mortgage  but  a  deed  conveying 
a  fee,  defeasible  on  the  payment  of  the  debt,  p.  587. 

AfflTOMHi  In  Savuigs  St  Loan  Society  y.  Burnett,  106  GaL  628.  Dis- 
tinguiahed  in  Brown  v.  Bryan,  6  Idaho,  16,  trust  deed  executed  to 
■ecure  given  debt  payable  a  specified  time  is  a  mortgage  and  cannot 
be  foreclosed  by  notice  and  a  sale  under  power  of  sale  in  such  trust 


41  QiL  588.    WnX  ▼•  SOXWITZ. 

Appeal— BevMiaL— Trial  oonrt  must  follow  diieeiioBS  of 
eourt  on  remillllur,  p.  688* 

Cited  in  Gowdrey  v.  Bank,  188  GaL  8Q7»  noted  mder  Avgenti  y.  Sea 
Frandsco,  80  (M,  467. 

41  GaL  585-610.    SALMON  y.  WILSOIT. 

Demnrrer  for  Ambi^^ty  of  complaint  is  properly  overmled  where 
"enough  appears  in  the  complaint  to  render  it  ea^  of  eomprehension 
•ad  free  from  reaaonable  doubt,"  p.  602. 

Affirmed  in  Applcgarth  v.  Dean,  68  Gal.  494;  Kram«r  v.  Halsey,  82 
QaL  218;  Ward  v.  Board  of  Gommrt.,  12  Mont.  81;  Campbell  v.  Taylor, 
I  Utah,  831s  Hawley  etc  Go.  v.  Brownstone,  123  CaL  646,  but  holding 
order  improperly  overruling  such  demurrer  reversible  error;  Whitehead 
y.  Sweet,  126  GaL  75  (quoted  in  Jones  v.  Iverson,  181  GaL  104),  and 
HoUaday  Go.  v.  Kirker,  20  Utah,  204»  snetaining  order  overruling  de- 


Consideration  of  Deed.— A  deed  by  a  fkther  to  his  children,  in  con- 
Mmntkm  of  love  snd  affection,  also  naming  a  money  consideration 
entirely  disproportionate  to  the  value  of  the  land,  held  to  be  on  its  face 
a  donation  and  not  a  sale,  and  a  resort  to  parol  evidence  is  unnecessary, 
p^  807. 

ated  in  Ford.  v.  Unity  Society,  120  Mo.  510,  41  Am.  St.  Rep.  718,  hold- 
ing that  a  deed  from  mother  to  daughter,  for  one  dollar  consideration* 
wma  really  for  love  and  affection;  Lake  v.  Bender,  18  l^ev.  385,  holding 
•yidenoe  admissible  to  show  that  the  real  consideration  for  a  deed  was 
not  the  money  expressed,  but  was  other  land  to  be  exchanged ;  Brown  v. 
Whaley,  58  Ohio  St.  668,  65  Am.  St.  Rep.  797  (and  note,  801,)  noted 
vnder  Peek  v.  Vandenbuvg,  80  Gal.  11,  Thorpe  v.  Sampson,  84  Fed.  Rep. 
66,  holding  tbat  a  quitclaim  deed  from  husband  to  wife  was  for  love  and 
affection. 

41  GkL  611-615.    MARSHALL  v.  CALPWSLL. 

Spedfle  Petformanoe.— Vendee,  upon  finding  that  he  has  received 
less  land  than  the  contract  called  for,  though  entitled  to  lescind,  may 
elect  to  have  specific  performance  to  the  extent  of  the  vendor's  interest. 
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upon  paying  or  tendering  the  proportionate  part  of  the  purchase  mmnfj, 
pp.  614,  615. 

CSted  in  dissenting  opinion  in  McCowen  v.  Pew,  147  Oal.  310  majority 
<m  hearing  in  bank  holding  where  specific  performance  la  sought  of  con- 
tract to  convey  land  with  timber  at  buyer's  option  for  use  of  railroad, 
to  be  exercised  within  one  year,  and  vendor  prior  to  exercise  of  option, 
cut  timber,  purchaser  entitle  to  take  land  and  remaining  timber  withr 
compensation  for  timber  removed;  Hicks  v.  Lovell,  64  OaL  20,  49  Am. 
Rep.  682,  to  the  point  that  a  vendee  who  elects  to  keep  the  land  nius§ 
tender  the  purchase  money;  Swain  v.  Buxnette,  76  CaL  301,  holding  that 
although  the  complaint  in  an  action  for  speciflo.performaiioe  of  a  ooa- 
traet  for  exchange  of  lands  wfw  loosely  drawn^  it  stated  a  cause  of  ac- 
tion, for  "it  proceeds  upon  the  principle  that  where  the  defendant  is  noi^ 
able  to  perform  the  whole  of  his  contract,  he  may,  at  the  option  of  tha 
plaintiff,  be  compelled  to' perform  it  as  far  as  he  can,  with  compensation 
for  the  deficiencies";  Burks  v.  Davies,  85  CaL  113,  30  Am.  St.  Rep.  215, 
to  the  point  that  "it  is  a  general  rule  in  cases  of  failure  of  title,  even 
when  the  vendor  is  not  at  fault,  that  the  purchaser  may  rescind  tha 
contract  and  recover  any  money  paid  by  him  as  part  of  the  purchaaa 
price";  and  Colbum  v.  Northern  Pacific  Co.,  18  Mont.  486,  holding  that 
upon  failure  of  vendor's  title,  vendee  may  sue  to  recorer  the  porchaa* 
money,  and  is  not  bound  to  wait  until  ousted,  and  then  sae  on  the  eor- 
enants  of  the  deed. 

41  OaL  619-624.    BRtmDAQB  T.  ADAMa 

Mining  Partnerships-Persons  subject  to  the  provisioiis  of  the  statuta 
must  be  "copartners,**  p.  628. 

Cited  in  Harrigan  v.  Lynch,  21  Mont.  48,  noted  imdsr  Williams  T. 
Qregory,  9  CaL  76,  note  83  Am.  Dec.  110. 

41  Cal.  624-626.    MARQUSZ  ▼.  FRISBIBw 

Pre-emption  cannot  be  made  of  public  lands  after  they  haY«  bMm 
withdrawn  from  pre-emption  by  act  of  Congress,  p.  626. 

Affirmed  in  Low  v.  Hutchins,  41  CaL  638. 

41  CaL  626-629.    THOMPSON  t.  THORNTON. 

Absence  of  counsel,  caused  by  illness  in  his  family,  held  to  be  groonA 
for  continuance,  p.  629. 

Cited  in  note  on  this  point  in  74  Am.  Dec.  160.  Distinguished  in  State 
V.  Vance,  29  Wash.  451,  upholding  refusal  of  continuance  on  ground  of 
illness  of  one  of  attorneys  which  prevented  him  from  working  as  ef- 
fectually as  he  otherwise  could  have  done,  where  another  attomsy  aa- 
sisted  at  trial. 
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41  GaL  680-632.    WII50H  ▼.  SHACKLEFOSD. 

Forcible  Entry  and  Unlawful  Detainer. — ^Temporary  absence  of  the  ac- 
tual occupant  of  premises  is  no  bar  to  his  bringing  the  action,  under  the 
section  providing  that  there  must  be  actual  occupation  by  plaintiff  with- 
m  fiye  days  before  defendant's  entry,  p.  632. 

Affirmed  in  Leroux  t.  Murdock,  61  Gal.  543,  and  Giddings  v.  76  Go.,  83 
OaL  99.  Gited  in  Eodes  v.  Union  Pacific  Go.,  15  Utah,  20,  without  rel- 
99matsy,  to  the  point  that  after  verdict  in  a  case  of  forcible  entry  ths 
ooort  should  on  motion  have  trebled  the  damages. 

41  GaL  634-640.    LOW  ▼.  HUTCHUVGS. 

Sight  of  Pre-emption  may  be  defeated  by  the  goTemmsnt  dsfoilng 
the  land  to  another  purpose,  '^t  any  time  before  the  pries  is  actually 
paid  or  tendered,''  p.  68& 

Cited  in  Thrift  v.  Delaney,  69  GaL  194,  to  the  point  that  *^o  esUts 
v«8ts  in  the  pre-emptor  until  he  has  performed  the  conditions  and  has 
proved  up  and  paid  for  the  land";  holding  that  the  same  rule  applies  to 
a  homestead  claimants 

41  GaL  640-644.    PEOPLE  T.  BDWABD& 

Unqualified  expression  of  opinion  by  a  juror  as  to  gnflt  or  innocence 
of  the  accused  is  ground  for  challenge,  p.  642. 

AfBnned  in  People  v.  Brotherton,  43  GaL  681.  Approved  in  State  v. 
Morgan,  23  Utah,  226,  granting  new  trial  where  juror  had  beforehana 
prejudiced  case  but  made  false  answers  on  voir  dire.  Gited  in  notes  on 
this  point  in  36  Am.  Dee.  624,  and  68  Am.  Dec.  101. 

Bad  Character  of  Deceased  is  admissible  in  a  murder  trial  only  on  thf 
question  of  self-defense,  p.  644. 

Affirmed  in  Gamer  v.  State,  28  Fla.  187,  29  Am.  St  Bep.  241;  and 
Btata  V.  Middletham,  62  Iowa,  154. 

41  OaL  645-667.    PEOPLE  T.  AH  SAM. 

Indictment  with  two  counts  does  not  charge  two  offenses,  if  the  seoond 
count  refers  to  the  first  in  such  manner  as  to  show  that  it  is  the  same^ 
p.  648. 

Cited  in  State  v.  Malin,  14  Nev.  291,  holding  that  it  is  better  to  al- 
ways use  the  words  "said"  and  "aforesaid"  in  this  connection. 

Motion  is  an  application  for  a  rule  or  order,  made  viva  voce  to  a  coiirt 
or  judge.  Making  out  and  filing  the  application  itself  is  not  to  make  the 
motion.  The  attention  of  the  court  must  be  called  to  it.  The  court 
must  be  moved  to  grant  the  order,  p.  650. 

Affirmed  in  Spencer  v.  Branham,  109  Gal.  340.  Gited  in  Williams  v. 
Hawley,  144  Gal.  99,  discussing  sufficiency  of  record  of  grounds  on  mo- 
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tion  for  new  trial.  Distrngaished  in  Wallace  y.  Lewia,  9  Mont.  403,  say- 
ing that  the  principal  case  did  not  use  the  words  "viya  voce  in  their 
exact  literal  significance,"  and  holding  that  "the  motion  itself  is  the  ap- 
plication  to  the  court."  Disapproved  in  Freelove  v.  Gould,  3  Kan.  App. 
752,  holding  on  stare  decisis,  that  the  filing  of  a  motion  within  the  stat- 
utory time  was  enough,  and  it  need  not  be  presented  to  the  court  until 
later. 

Where  an  indictment  charges  unlawful  possession  of  unfinished  bills 
similar  to  those  of  a  foreign  banking  corporation,  the  allegation  of  in* 
corporation  is  unnecessary,  but,  if  it  were  material,  proof  by  reputation 
is  sufficient,  p.  654. 

Cited  in  People  ▼.  Barric,  49  OaL  344,  holding  that  an  averment  thaft 
stolen  property  belonged  to  the  "Quickailver  Mining  Co.  of  New  Yoric* 
was  suffidently  proved  by  evidence  "that  the  company  known  by  thm 
name  given  in  the  indictment  was  a  corporation  da  facto,  doing  busi- 
ness as  such";  People  v.  McDonnell,  80  Cal.  288,  13  Am.  St.  Rep.  163, 
kolding  that  sa  information  charging  counterfeiting  of  Bank  of  Eng- 
land notes  need  not  aver  that  the  bank  was  incorporated;  People  v. 
Oldham,  111  Gal.  651,  holding  that  where  stolen  property  was  alleged  to 
belong  to  a  corpomtion  organized  under  the  laws  of  Colorado,  proof  of 
such  organization  was  not  necessary,  but  evidence  of  a  de  facto  c<M^ra- 
tion  was  sufficient,  if  given  with  proper  detail;  State  v.  McKieman,  17 
Nev.  229,  holding  it  unnecessary  to  charge  that  a  bank  was  incorporated. 
State  V.  Savage,  36  Or.  215,  holding  proof  of  de  facto  existence  sufficient 
in  case  of  larceny  from  such  corporation. 

Guilty  Possession  of  counterfeit  biDs  is  enough  to  constitute  the 
erime,  pp.  654-656. 

Affirmed  in  People  v.  McDonnell,  80  CaL  293,  IS  Am.  St.  Rep.  167. 
Cited  in  United  States  v.  'VHlliams,  14  Fed.  Rep.  664»  holding  that  pos- 
session of  a  ooimterfeit  bond,  not  signed  and  executed,  was  not  an  of- 
fense; and  to  same  effect  in  United  States  v.  Sprague,  11  Bias.  881;  48 
Fed.  Rep.  831. 

41  Cal.  661-663.    GANNON  v.  D0UGHERT7. 

Counterclaim  must  exist  in  favor  of  the  defendants  at  the  time  of 
the  commencement  of  the  action,  p.  663. 

Affirmed  in  Wood  v.  Brush,  72  Cal.  227;  and  MoGuire  v.  Edsall,  14 
Mont  360. 

41  Gal.  663-679;  10  Am.  St.  Rep.  279.    HSLET  v.  COLLINS. 

Estoppel  by  Delay.— Where  a  forged  deed  lias  been  of  record  five  years, 
delay  of  the  owner  of  the  land,  having  knowledge  of  the  forgery,  to 
attack  it,  does  not  estop  her  recovery  of  the  land  in  ejectment  from  ik 
vendee  of  the  grantee  in  the  forged  deed,  pp.  676-679. 
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Cited  in  Simpson  t.  Biffl«,  63  Ark.  301,  holding  that  where  the  grtutitor 
of  knd  to  a  wife  f raudnlently  inserted  the  husband's  name  as  a  grantee 
before  recording  the  deed,  withont  the  wife's  knowledge,  she  was  not 
estopped,  by  her  delay  in  attacking  the  forgery,  from  setting  up  the 
forgery  as  against  a  purchaser  of  the  land  at  sherifTs  sale  en  an  ezo- 
cation  agafant  the  hnsband.  BiG^lngnished  in  Browa  t.  Wilson^  21  Golo. 
322,  52  Am.  St.  Rep.  2!fS,  lloi<!hig  that  where  titlo  to  minfipg  ^^roperty 
had  been  oondusivdy  established  by  a  judgment,  one  who  might  have 
attacked  former  transfers  of  the  property  for  informalities  was  estopped 
by  his  delay,  and  the  role  of  the  principal  case  did  not  apply.  Cited 
hi  Chandler  v.  White^  84  111.  439,  holding,  as  to  forged  trust  deed,  that 
the  law  does  not  require  the  owner  of  the  title  to  attack  the  forgery 
within  any  pftrtioular  period,  but  '^  may  bide  his  time,  and  trust  to 
tiie  strength  of  his  title";  Bausman  v.  Faue,  46  Minn,  417,  holding  that 
although  foreclosure  prooeedings  were  void  for  informality,  not  ap- 
parent upon  the  record,  grantees  of  the  mortgagor,  who  knew  of  the 
defeet  and  failed  to  dear  the  record  within  a  reasonable  time,  wexe  es- 
topped to  questioii  the  yalidity  of  the  foreclosure,  as  against  buyers  at 
the  sale;  Hugill  ▼.  Kinney,  9  Oreg.  251,  42  Am.  Rep.  802,  holding  that 
where  an  advertisement  offered  a  reward  for  information,  and  the  re- 
ward was  claimed  by  one  entitled  to  it,  but  payment  was  refused  by  the 
advertiser  on  the  ground  that  the  advertisement  was  imauthorised  by 
him,  she  was  not  estopped  to  set  up  the  want  of  authority  as  a  defense 
to  an  action  to  recover  the  reward,  for  his  failure  to  publicly  oontradiet 
the  advertisement  was  not  equivalent  to  "standing  by  and  seeing  the 
plaintiff  acty  knowing  that  he  believed  the  advertisement  genuine";  and 
note  In  23  Am.  St.  Rep.  469,  on  registration  of  forged  deeds. 

41  OaL  683-686.    THOMPSON  ▼.  OITEIL. 

Where  there  is  no  statement  on  appeal,  findings  necessary  to  rapport 
the  Judgment  are  presumed,  and  to  procure  a  reversal,  the  express  find- 
ings must  be  absolutely  Inconsistent  with  the  judgment,  p.  686. 

Afiirmed  in  Chumasero  v.  Vial,  3  Mont.  879;  Alder  Gulch  Go.  v.  Hayes^ 
6  Mont.  32,  33;  McMillan  v.  Carter,  6  Mont.  220,  where  the  appeal  was 
from  the  judgment  and  from  refusal  of  new  trial;  and  Sperling  v.  Gal- 
fee,  7  Mont.  627,  as  te  an  appeal  from  an  order  made  on  a  referee's  re- 
port in  proceedings  supplementary  to  execution.  Distinguished  in  Gay 
▼.  Havemale,  27  Wash.  401,  reversing  decree  against  plaintiff  on  ground 
of  laches  which  recited  it  is  based  on  findings  and  evidence  when  issue 
of  laches  not  raised  by  answer. 

41  OaL  686-693.    VANCE  v.  PENA. 

Seasonable  Time. — ^Where  the  grantor  in  a  deed  covenanted  te  convey 
certain  lands,  or  other  lands  in  lieu  thereof  upon  rasonable  notice,  a 
delay  of  eight  years  in  performance  is  unreasonable,  p.  693.  * 
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Cited  ia  Hiwman  t.  McNiekle,  82  GoL  126,  holding  that  where  a  mem- 
orandum of  sale  of  land  stipulated  that  the  price  of  nine  hundred  dol- 
lars should  be  paid  in  monthly  installments,  not  naming  the  amounts^ 
"if  the  purchase  money  did  not  become  due  at  once,  or  at  the  end  of  two 
months,  it  became  due  in  a  reasonable  time,  .  .  •  .  and  we  think 
that  a  period  of  nearly  three  years  was  more  than  a  reasonaUe  tame  for 
the  paymMit  ol  a  earn  Uka  nine  hnndred  doUsabf* 
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ANDEEW  GOODYEAR  v.  JOHN  E.  WELLISTON  ahd 
ISAAC  HOBBS. 


wx  BHtury,  MX  DmcnoN  of  7ini«ianiT  Cbvimb,  wkbm  loon 
Tbbspabb. —  Where  a  Sheriff,  under  an  execution  against  lleOrane,  and 
at  the  direction  of  the  Judgment  creditor  Willlston,  seised  upon  certain 
property,  Inelndfaif  wheat  and  barley,  in  possession  of  Qoodyear,  who 
had  pnrehasod  In  good  faith  and  for  ralne  of  MieOrane  after  the  crop 
was  eat  and  stacked;  and,  at  the  same  time,  the  Sheriff,  hatlnn  In  his 
hands  a  mortgage  given  by  McOrane  to  Williston  upon  the  crop  while 
growing,  took  possession  of  the  wheat  and  barley  also  under  such  mort- 
gage^ aad  plaoed  all  the  property  seised  In  posMSslon  of  Casey,  as  his 
keeper  aa  agent  of  WUllston :  held,  that  these  facts  established  a  joint 
taking  by  the  Sheriff  and  judgment  creditor,  which,  if  wrongful,  would 
sastatai  an  action  against  them  jointly  as  trespassers. 
MoBTGAoa  ov  Qbowino  Ciap.r^  The  Intent  of  the  proylslon  relating  to  mort- 
gages of  growing  crops.  In  iieetlon  seventeen  of  theStatate  of  Frauds 
(Stats.  186d,  p.  87),  was  to  protect  the  lien  of  such  a  mortguge,  with- 
•nt  any  dellTery  of  possession,  until  the  crop  was  so  far  harvested  as 

mi 
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to  be  capable  of  manual  deliverr  and  tranaportatlon ;  bat  the  eoatSnn- 
ance  of  auch  lien  afterwards,  as  against  a  suboequent  parebaaer  In  flood 
faith,  depends  npon  actnal  dellverj  of  the  crop  to  the  mortgacea,  antf 
his  retention  of  the  possession  thereof. 
FOBCHABB  IN  STACKS  ov  GRAIN  MoBTQAom>  WRiLi  Obowimo.^ — Where  s  mort- 
gage was  glTen  npon  growing  crops  of  wheat  and  barley,  as  prorided 
hi  section  seventeen  of  the  Statute  of  Frauds  (Stats.  1866,  p.  87),  and 
after  they  were  cut  and  pat  Into  stacks  and  shocks  the  mortgagor  sold 
•nd  deflveffsd  Chtti  to  a  ^fdmses  In  godd  fli)t|,  miik  for  Talae;  Aeld» 
that  the  lien  of  the  mortgage,  without  possession  in  the  mortgagee* 
«xtended  only  to  a  seyerance  of  the  crops  from  the  land,  and  dial  ths 
parchaser  took  them  r«Mef«d  ot  tbm  a»rtgage  lien. 


ApphU.  froiA  the  t>ifltriot  Court  cC  tte  Seveath  Judicial 
District,  County  of  Solano. 

This  was  an  action  to  recover  poaseiskm  of  ^gfaty  tons  of 
hay,  sixty  tons  oi  wheat,  some  in  stacks  and  shocks,  and 
the  balance  thrashed  and  sacked ;  seventy-five  tons  of  barley^ 
in  stacks  and  shocks;  and  certain  plows,  farming  tools,  and 
hogs  —  in  all  claimed  to  be  worth  two  thousand  dollars;  or 
their  value,  in  case  a  delivery  could  not  be  had;  also, 
damages  in  the  sum  of  five  hundred  dollars,  for  alleged  un- 
lawful seixuie  and  detention  thereof. 

It  appears  from  the  findings  of  the  Court  below,  that  in 
November,  1869,  the  plaintiflF,  Goodyear,  being  the  owner 
of  a  traot  of  land  in  Solano  County,  m«de  a  oontraot  with 
Thomas  McGrane,  wherein  the  latter  agreed  to  enter  upon 
said  tract,  cultivate  as  much  of  it  as  he  could,  and  cut  hay 
on  the  balance,  Goodyear  furnishing  the  necessary  money 
and  advances ;  that  by  the  terms  of  said  contract,  upon  the 
completion  of  the  harvesting  of  the  crops,  one  fourth  waa 
to  be  reserved  and  given  to  Goodyear  m  the  value  of  the 
land  for  the  season;  and  the  balance  was  to  be  taken  and 
disposed  of  by  Goodyear,  who,  after  deducting  from  the 
jHToceeds  the  amount  of  the  advances  made,  and  indebted- 
ness due  him,  was  to  pay  the  remainder  over  to  McGrane ; 
ihat^  pursuant  to  the  contract,  McGrane  entered  upon  the 


I 
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Argument  tot  Appellantt. 

traet^  and  planted  wheat  and  bailej,  which  he  cat  in  J'uly, 
1870;  and,  prior  to  Angast  tenth,  he  had  it  all  in  stacks  and 
AcAsy  and  was  engaged  in  baling  hay;  that  on  said  day, 
by  a  bin  of  sale,  he  sold  all  said  wheat,  barley,  and  hay, 
and  all  the  other  personal  property,  to  Goodyear,  who  took 
podsession  of  the  same,  and  was  in  possession  at  tibe  trme  the 
defendants  seized  it. 

In  April,  1870,  MeGrane  made  a  promissory  note  to  Ae 
defendant  Williston  for  one  thousand  five  hnndred  dollars 
and  upwards,  and,  to  secnre  the  same,  executed  to  him  a 
mortgage  upon  his  growing  crops  of  wheat  and  barley, 
which  was  recorded ;  that  on  Angust  fifteenth  McGrane  con- 
fessed a  judgment  in  a  Justice's  Court  fn  favor  of  Williston 
and  one  Brownlee;  and  the  defendant  Hobbs,  as  Sheriff  of 
Solano  County,  about  three  weeks  after  the  wheat  and 
barley  were  cut  and  stacked,  seized  all  the  property  men- 
tioned, under  an  execution  upon  such  judgment,  and  under 
said  mortgage,  and  placed  ihe  same  in  possession  of  one 
Casey,  as  his  keeper,  and  also  as  agent  of  Williston* 

The  judgment  for  plaintiff  was  against  both  defendants, 
for  a  return  of  the  property  or  its  value  assessed  at  two 
Aousand  dollars.    Both  defendants  appealed 

Ooodtvin  A  Oregory  and  «7.  MeKwma,  for  AppellantBi 

To  maintain  a  joint  action  against  two  parties,  for  the 
recovery  of  personal  property,  they  must  have  joint  posses- 
sion of  such  property, .  and  the  whole  thereof,  at  the  com- 
mencement of  the  suit  But  Casey  was  only  Williston's 
agent  to  receive  possession  of  the  wheat  and  barley.  Wil- 
liston did  not  take  or  receive  possession  of  the  hay,  farming 
implements,  and  other  property,  either  himself  or  by  an 
agent  Therefore  the  Court  erred  in  rendering  judgment 
against  Williston  for  all  the  property.  There  was  a  mis- 
joinder of  the  parties  defendant 

The  contract  between  McGrane  and  Goodyear  was  a  lease. 
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McGrane  was  the  owner  of  the  produce,  and  could  dispoee 
of  it  by  sale,  mortgage,  or  it  was  attachable  by  his  cred- 
itors. (Bttiterfield  v.  Baker,  5  Pick.  522 ;  Munml  y.  Carew, 
2  Cush.  50;  Symonds  v.  HaU,  87  Me.  356 ;  Turner  y.  Bache- 
der,  17  Me.  267;  Walls  v.  Preston,  26  CaL  68.) 

Williston  was  not  required  to  take  possession  of  the  wheat 
and  barley  under  his  mortgage  imtil  they  were  harvested. 
(Statute  of  Frauds,  Sec.  17 ;  Qmriaque  y.  Dermis,  24  CaL 
154.)  Mere  severance  from  the  leasehold  is  but  one  step  in 
the  harvest.  ^^ Harvested"  is  a  comprehensive  word,  and 
expresses  all  the  acts  necessary  to  the  acquisition  and  use 
of  the  matured  grain,  by  the  sower  thereof,  until  the  end 
and  completion.  It  expresses  the  state  in  which  the  crop  is 
put  in  the  market  —  in  which  it  can  be  handled,  delivered, 
transported  —  and  the  mortgagee  is  not  required  to  take  pos- 
session of  a  crop  until  it  is  reduced  to  this  state*  (Baurs  y. 
Webster,  6  CaL  660;  Davis  y.  McFaarlwM,  87  CaL  634; 
Whipple  y.  Foot,  2  Johns.  418 ;  Bobbins  v.  Oldham,  1  Duval, 
28.) 

Wm.  8.  Wells  and  £•  B.  Mrnier,  for  Bespondent 

There  was  an  entry  by  the  Sheriff  in  a  double  capacity  — 
official,  under  the  execution,  and  as  an  agent,  representing 
^Williston  as  holder  of  the  mortgage;  both  defendants  are 
joint  trespassers,  and  there  was  no  misjoinder.  {Leme  y. 
Johns,  84  CaL  629;  Nichols  y.  Michatt,  28  N.  T.  264;  8y- 
monds  v.  Hall,  82  Me.  864.) 

Under  the  contract  the  entire  property  was  in  Goodyear, 
independent  of  the  sale.  {Beriud  v.  Hovious,  17  CaL  546.) 
The  defendant  Williston  failed  to  take  possession  of  the  prop- 
erty at  the  time  required  by  law,  and  thereby  lost  the  benefit 
of  his  mortgaga  The  case  is  not  to  be  determined  by  defin- 
ing the  word  "  harvest;  '^  for  the  statute  plainly  enacts  that 
the  mortgage  lien  shall  cease  as  against  subsequent  pur- 
chasers unless  possession  of  such  crops,  when  harvested^  be 
delivered  to  the  mortgagee,  as  in  other  oases  of  mortgngo 
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of  pencmal  propertg^.  The  meaTiiTig  of  the  statato  is  that 
meh  crops  diall  be  deUvered  to  the  mortgagee  upon  sev^ 
eranoe  from  the  freehold;  for  they  then  beoome  personal 
property.  (jOhaffin  ▼•  Dovh,  14  OaL  884 ;  Brown  on  Eranda, 
see.  264;  WhUmarA  y.  WaJker,  1  Metcal^  818;  8  Parsona 
OB  OmtractBi  81.) 


By  the  Oonrt,  Spsaoub,  J.: 

This  is  an  appeal  from  the  judgment^  npon  the  judgment 
roll  alone,  by  the  defendants,  who  eontend  that  the  findings 
do  not  sustain  the  judgment.  It  is  claimed  that  the  find- 
ings show  that  the  defendants  were  not  jointly  interested  in 
the  personal  property  sought  to-be  recovered  by  plaintiff, 
and  that  they  did  not  take  joint  possession  of  sudi  property, 
or  any  portion  thereof;  hence  no  joint  judgment  could  be 
properly  entered  against  them.  The  findings  show  that 
defendant  Hobbs,  as  Sheriff  of  Solano  County,  by  virtue  of 
an  execution  in  his  hands  in  favor  of  Williston  and  Brown- 
lee,  and  against  McOrane,  on  or  about  the  15th  day  of 
August^  1870,  **  under  the  direction  of  said  Williston,  entered 
upon  and  attached  the  property  described  in  the  complaint; 
•  ♦  *  that  at  the  time  of  the  entry  of  ^e  Sheriff  on 
said  tract  he  had  the  mortgage  in  his  possession,  and  with 
altid  attachment  [execution],  and  imder  said  mortgage,  he 
attempted  to  and  did  take  possession  of  all  said  wheat  and 
barley,  and  the  other  property  described  in  the  complaint, 
and  left  the  same  in  the  possession  of  one  Casey,  as  his 
keeper  and  also  as  agent  of  said  defendant  Williston,  and 
then  took  the  property  in  the  complaint  described,  and  de- 
tained and  still  detains  the  same  from  the  plaintiff."  These 
facts  establish  a  joint  taking  and  detention  by  the  defendants, 
which,  if  wrongful,  clearly  sustain  a  judgment  against  them 
jointly,  as  trespassers,  whether  Williston  assumed  to  act  as 
mortgagee  of  a  portion  of  the  property,  or  as  joint  judg- 
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xnent  creditor  with  Brownlee.  The  defendant  Hobbe  was 
dearly  a  tredpaseer,  upon  the  facts  as  found ;  as  no  portion 
of  the  property  was  at  the  time  subject  to  eocecntion  as  the 
property  of  McGrane ;  and  "Vtllliston,  in  directing  the  levy, 
was  a  joint  trespasser  with  him  as  to  all  the  property  except 
the  wheat  and  barley.  As  to  the  wheat  and  barley,  it  is 
claimed  that  Williston  was  justified  in  taking  poesession 
thereof,  under  his  mortgag^RM^e  growing  crop,  of  April 
29th,  1870.  The  validity  of  ms  daim  involves  the  con- 
stmction  of  the  seventeen^  section  of  the  Act  of  Kay  19th, 
1850,  '^  concerning  fraudulent  conveyances  and  contracts,'' 
as  amended  April  Qitk,  1856,  which  seotLon^  as  amended, 
reads  as  follows: 

^8so.  17.  TS[o  mortgage  of  personal  property  hereafter 
made  shall  be  valid  against  any  other  perscm  than  the  par- 
ties thereto,  unless  poasession  of  the  mortgaged  property  be 
delivered  to  and  retained  by  the  mortgagee;  provided,  that 
a  mortgage  upon  growing  crops,  executed,  acknowledged, 
and  recorded  like  mortgages  upon  real  estate^  nhall  be  valid 
as  against  third  parties  without  such  delivery  of  possession ; 
but  the  lien  of  such' mortgage  shall  cease  as  against  subse- 
quent purchsiQers  unless  possession  of  such  crops,  when  har- 
vested, be  delivered  to  the  mortgagee,  as  required  in  other 
cases  of  nu^igage  of  personal  property."  (Stats.  1856,  p. 
87.) 

It  appears  from  the  findings  that  HcGrane,  the  mortgagor, 
who  had  sown  and  cultivated  the  grain,  on  or  about  the  20th 
day  of  July,  1870,  cut  the  same,  and  afterwards,  and  prior 
to  the  tenth  day  of  August  thereafter,  had  it  in  stacks  and 
shocks;  that  afterwards,  on  said  10th  day  of  August,  1870, 
said  McGrane,  by  bill  of  sale,  duly  executed,  bargained  and 
sold  to  plaintiff  all  said  wheat  and  barley,  and  delivered 
the  possession  thereof  to  him,  who  thereupon  took  and  re- 
gained possession  of  the  same,  and  was  in  possession  thereof 
at  the  time  the  defendants  entered  and  took  poanoiMiop,  and 
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that  such  sale  to  plaintiff  was  made  in  good  faith  and  for  a 
yalnable  consideration. 

The  question  here  presented  is  whether,  under  this 
statute,  the  Hen  of  the  mortgagee,  Williston,  as  against  the 
purchaser,  Goodyear,  had  ceased  to  exist  on  or  prior  to  the 
fifteenth  daj  of  August,  when  he  claims  to  have  tilken  pos- 
aefldion  of  the  wheat  and  barley  by  virtue  of  his  mortgage. 
From  a  careful  reading  of  the  seventeenth  section  it  seems 
obvious  that  the  intent  of  the  Legislature  was  to  protect  tiie 
lien  of  a  mortgagee  of  growing  crops  by  a  recordation  of 
liiB  mortgage,  without  an  actual  and  continued  diange  of 
possession  from  the  mortgagor  to  the  mortgagee  of  the 
lands  upon  which  the  crop  is  growing,  until  such  crop  is 
matured  and  so  far  harvested  as  to  be  severed  from  the  land 
and  placed  in  a  condition  capable  of  manual  delivery  and 
transportation;  and  when  this  condition  of  the  crop  is  at- 
tained, to  make  a  continuance  of  the  mortgage  lien  as 
against  subsequent  purchasers  in  good  faith,  dependent  upon 
the  then  actual  delivery  of  the  crop  to  the  mortgagee,  and 
his  retention  of  the  possession  thereof.  This  condition  of 
the  crop  was  attained  prior  to  the  10th  day  of  August,  1870, 
on  which  day  the  plaintiff  purchased  and  took  the  actual 
possession  of  it  from  the  mortgagor.  The  mortgagee  does 
aot  claim  to  have  taken,  or  attempted  to  take,  possession, 
until  the  plaintiff  had  been  in  the  actual  possession  for  five 
days;  and  I  am  satisfied  the  learned  Judge  of  the  Court 
below  was  oorrect  in  his  view  that  the  plaintiff,  as  purchaser 
of  the  grain  in  the  stack  and  shock,  took,  the  same  relieved 
of  the  defendant  Williston's  mortgage  lien. 

With  these  views  it  becomes  unnecessary  to  notice  the 
questions  discussed  by  counsel  ariiung  upon  the  original 
We  or  cropping  contract  between  plaintiff  and  McQrane 

Judgment  affirmed* 
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Opinloii  of  Crockett,  J.,  fpecUHy  conearrlns. 

By  Obockxtt,  J,,  oancnrring  speciallj,  Bhodxb,  CL  J., 
ooncurring: 

I  oofDonr  in  the  jodgmenty  on  the  gromid  that  under  the 
ecmtract  of  November^  1869,  between  Qoodyear  and  Mo- 
Ghrane^  the  title  of  the  growing  crop)  as  it  was  grown^ 
vested  in  Qoodyear,  who  was  entitled  to  retain  one  fourth 
to  his  own  use,  with  an  absolute  power  of  sale  and  dia- 
positicMi  as  to  the  remainder,  retaining  out  of  the  proceeds 
his  advances  and  all  indebtedness  due  to  him  from  McGrane^ 
and  aooounting  to  the  latter  for  the  remainder  of  the  pro* 
oeeda  Under  this  oontract  McGrane  never  had  any  title  to 
the  growing  crop,  but  only  an  interest  in  the  proceeds. 

I  concur  with  Mr.  Justice  Sfe^gub  as  to  the  joint  liability 
of  the  defendants,  but  express  no  iqanion  on  the  other  point 
discussed  in  his  opinion. 


tNo.  2,»8t.] 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
AH  YINQ. 

OoKSTmncnoN  ov  arinns— Lbqal  Sission  ov.Oousv. — Under  th€  Act  of 
March  lit,  1804,  a  IMstrtet  Judge  may  adjoarn  a  general  term  of  bis 
Conrt  tn  one  county  orcr  an  tnteryentng  term  In  another  eoonty-  The 
term  eo  adjourned  la  a  contlniiatlon  of  the  regnlar  term. 
[. The  Act  of  April  20th,  1868,  concerning  Courts  of  juatlee  and  Judi- 
cial offlcera,  was  Intended  to  preyent  the  loes  of  a  term;  and  It  does 
not  apply  after  the  Judge  has  once  appeared  and  oammenced  to  hold 
Court 

BSNT  IirsAMiTT — ^DuTT  ov  OouBT. — Mo  plea  of  present  Insanity  Is  re- 
quired. If,  at  any  time  during  the  proceedings  In  a  criminal  trial,  a 
doubt  arises  as  to  the  sanity  of  the  defendant,  It  la  the  duty  of  the 
Court,  of  Its  own  modon,  to  suspend  further  proceedings  In  the  case 
nntll  the  question  of  sanity  has  been  determined. 

II — ^RiQST  AND  PowsB  ov  CouirssL. — Counsel  for  the  defendant  eaanot 
walTO  an  Inquiry  as  to  the  question  of  the  sanity  of  the  dsfesdant.  nor 
can  he  compel  the  Conrt  to  enter  upon  such  aa  Inquiry,  where  no  ground 
for  such  doubt  exists. 
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opinion  Q<  the  Court  —  Toinple^  J. 

Appsai.  from  the  District  Conrt  of  the  Kinth  Judicial  Dia- 
tricty  County  of  Shasta. 

The  faotB  ai«  stated  in  the  opinion  of  tbe  Ooiurt 
B.  Oarter,  for  Appellant 

The  trial  was  irregularly  continued,  because  it  was  con- 
tinued to  a  day  not  in  a  term  of  the  Court  For  this  reason 
the  Court  had  no  jurisdiction  at  the  time  of  the  trial;  ana 
the  judgment  is,  therefore,  void.  (Norwood  v.  KenfieldjSi 
CaL  821 ;  Constitution  of  CaL  Art  III,  Sec  12 ;  GenL  Laws, 
Chap.  3,  Sees,  23,  24,) 

The  action  of  the  Court  in  allowing  evidence  as  to  the 
present  sanity  of  the  defendant  to  be  given  on  the  trial,  and 
the  submission  of  such  evidence  to  the  jury,  was  error  for 
which  the  verdict  should  be  set  aside.  (Crim.  Practice  Act, 
Sec  683,  et  seq.j  1  Whart  Or.  Law,  42;  People  v.  Farrelh 
81  CaL  676.) 

Attorney  Oeneral  Hmnilton,  for  Respondent 

The  continuance  was  not  error.  (Stats.  1B63--4,  pp.  118, 
188 ;  ThcmM  v.  Forgerty,  19  CaL  644.)  The  plea  of  present 
insanity  was  withdrawn,  and  that  question  was  not  before 
the  jury. 

By  the  Court,  Tbhflb,  J.: 

The  defendant  was  indicted  for  murder,  and  the  ease  was 
called  for  trial  at  the  regular  March  Term  of  the  District 
Court  in  and  for  Shasta  County,  when,  neither  party  being 
ready  for  trial,  the  case  was  set  for  trial  on  the  seventeenth 
day  of  April  following,  to  which  time  the  Court  was  ad- 
journed, by  an  order  upon  its  minutes. 

The  April  Term  of  the  Court  in  Trinity  CoiHity,  whjch 
is  within  the  same  district,  intervened  between  the  March 
Term  in  Shasta  and  the  seventeenth  day  of  April,  to  which 
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Opinion  of  the  Coart  —  Temple^  J, 

the  Court  was  adjourned.  It  does  not  appear  affinnatiTely 
whether  the  Court  was  actually  in  session  in  Trinity  County 
on  the  seventeenth  day  of  April  or  not  On  that  day  the 
Judge  did  not  appear  to  hold  Court  at  Shasta,  but  the  Cleik 
and  Sheriff,  under  instructions  from  the  Judge,  adjourned 
the  Court  from  day  to  day  for  one  week,  at  the  end  of 
which  time  the  Judge  appeared  and  held  Court,  and  the 
defendant  was  tried,  against  his  objections,  and  a  convictioii 
had.  It  is  claimed  that  the  Court  was  not  then  legally  in 
session,  and  the  verdict  and  judgment,  therefore,  void. 

The  Act  concerning  the  District  Courts  of  this  State^ 
passed  March  1st,  1864,  authorizes  the  Court,  by  an  order 
entered  upon  its  minutes,  to  adjourn  to  a  day  certain, 
although  a  term  for  another  county  in  the  same  district 
may  intervene,  provided  such  special  term  do  not  interfere 
widi  any  genelral  term  in  the  district.  This,  I  think,  con- 
templates an  adjournment  of  the  general  term  over  the 
intervening  term  in  another  county.  It  is  not  properly  a 
special  term,  but  a  continuation  of  the  regular  term.  Sec- 
tion seventy-three  of  the  Act  concerning  Courts  of  justice 
of  this  State  and  judicial  oflScers,  passed  April  20th,  1863 
(Stats.  1868,  p.  338),  was  intended,  as  has  been  held,  to  pre- 
vent the  loss  of  a  term,  if  the  Judge  did  not  appear  on  the 
day  appointed  to  hold  Court  After  the  Judge  has  once 
appeared  and  commenced  to  hold  Court  this  -section  has  no 
application*  If  it  authorized  the  adjournment  from  day  to 
d[ay  by  the  Sheriff,  in  the  present  case^  it  would  authorize 
a  similar  proceeding  at  any  time  in  the  term  when  the 
Judge  failed  to  appear  and  hold  Court  I  think  the  point 
well  taken. 

On  the  trial,  at  the  request  of  the  attorney  for  the  defend- 
ant, and  against  the  objections  of  the  District  Attorney,  tlie 
Court  allowed  evidence  to  be  pven  as  to  the  present  sanity 
of  the  defendant,  and  instructed  the  jury  that  if  they  were 
satisfied,  from  the  evidence,  that  the  defendant  was  (th^i) 
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Points  dedfled. 


insane,  they  would  so  find.  There  is  no  plea  of  present 
insanity  required.  If  &t  any  time  a  doubt  arose  as  to  the 
lanity  of  the  defendant,  it  was  the  duty  of  the  Court,  of  its 
own  motion,  to  suspend  the  trial  or  further  proceedings  in 
the  ease,  at  whatever  stage  the  doubt  arose,  until  the  ques- 
tion of  sanity  was  determined.  Common  humanity  requires 
that  one  should  not  be  tried  for  his  life  while  insane,  and 
counsel  for  the  defendant  cannot  waive  such  inquiry  when 
the  doubt  exists;  nor  can  he,  by  interposing  sueh  a  plea, 
eompel  the  Court  to  ^iter  upon  such  inquiry  where  no  ground 
for  sudi  doubt  exists. 

The  fact  that  evidence  upon  the  subject  was  allowed  to 
go  to  the  jury,  and  that  they  were  instructed  to  find  a  ver- 
dict that  die  defendant  was  then  insane  if  they  were  satis- 
fied from  the  evidence  that  he  was  so,  implies  a  doubt  on  the 
part  of  the  Court  as  to  his  sanity.  TJnder  the  provisions  of 
the  Criminal  Practice  Act  the  trial  should  have  been  sus- 
pended until  that  question  was  settled. 

Judgment  reversed  and  new  trial  ordered* 

SpBAQua^  J.,  ooncnrring  spedally: 

I  ooncar  in  the  judgment  of  reversal,  upon  the  ground  last 
diBcussed  by  Mr.  Justice  Templb. 


( 


(No.  a»765.) 


a  T.  JACOBTJS  V.  THE  COUNCIL  OP  THE  CITY  OP 
OAKLAND. 

CtmmrwimnoK  or  SrAiuf  Otbwts  in  OAKLAirD. — The  Legltlatnr*  did  not 
tetaBd  liy  tt«  Aet  of  Jannarr  Slot,  1S70,  nOfttlTO  to  the  opoaliiff  of 
•treeto  In  Oeklftnd,  to  authoriie  the  aty  Coaneil  to  proceed  to  Open, 
«Ktend«  otmii^tan,  or  wideo  any  street,  exeept  In  eaaee  where  the  Goon- 
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en  were  satlafled  that  the  benefits  to  lands  affected  thereb7>  and  to  be 
assessed  therefor,  would  exceed  the  damages  to  private  property  neces- 
sarily occasioned,  and  the  expenses  of  the  proceeding  and  work. 

Ipnc. — ^The  I^eglsiatnre  did  intend  that  the  aggregate  damages  to  prirato 
property,  hiduding  the  yalne  of  land  taken  for  the  street,  and  the  ex- 
penses of  the  Commissioners,  shonld  be  paid  for  In  money  by  assess- 
ment apon  the  several  parcels  of  land  benefited  by  the  proposed  Improvs* 
ment,  la  proportlcm  to  the  benefits  to  accrue  to  each. 

ImM — DUTT  or  CousciBsiONXBS. — It  is  the  duty  of  Commissioners  appointed 
under  that  Act  to  ascertain  and  report  the  damages  to  the  owner  ot 
each  specific  parcel  of  land  affected  by  the  proposed  work,  which  shooM 
Include  the  value  of  lands  taken  for  the  street. 

Appkat,  from  the  County  Court  of  the  County  of  Alameda. 

Tinder  the  special  Act  of  the  Legislature,  referred  to  in 
the  opinion  of  the  Court,  a  petition  was  presented  to  the 
Council  of  Oakland,  asking  that  Eighth  street  be  opened, 
atraightened,  and  widened,  from  Adaline  to  Wood  street, 
to  the  width  of  eighty  feet.  In  compliance  with  the  peti- 
tion, the  city  engineer  was  ordered  to  prepare  a  map  of  the 
proposed  improvement.  Upon  receiving  the  report  of  the 
engineer,  with  the  map  prepared  by  him,  the  Council  gave 
notice,  by  advertisement  in  a  daily  newspaper,  of  the  in- 
tended improvements,  and  thereafter  appointed  three  Com- 
missioners to  examine  the  charges  necessary  to  be  made  in 
the  premises  to  be  affected,  and  to  assess  damages.  The 
Coromissioners  reported,  among  other  things,  an  award  in 
favor  of  the  relator  for  one  hundred  and  fifty  dollars,  as  the 
value  of  the  land  to  be  taken  from  him,  by  reason  of  the 
opening  of  the  street,  after  deducting  the  amount  of  benefits 
which  would  accrue  to  him  in  the  increased  value  of  other 
land  not  taken.  On  application  to  the  County  Court  a  tem- 
porary injunction  was  granted,,  and  Ae  proceedings  of  the 
Council  were  brought  up  for  review  on  certiorari.  After 
hearing  the  matter,  the  Court  dissolved  the  injunction,  and 
confirmed  the  proceedings  of  the  Council.  The  relator  ap- 
pealed. 

0,  A.  Tuttle  and  8.  F.  Oilcrest,  for  Appellant 
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Optaitoii  oC.tlie  Coart'-— Qpngoiw  J. 


H.  H.  Havens,  for  Kespondent. 
By  the  Courts  SpBAOUXy  J«: 

This  ifl  an  appeal  from  the  judgment  of  the  County  Court, 
<m  review  upon  certiorari  of  the  proceedings  of  the  Council 
of  the  City  of  Oakland,  in  the  matter  of  extending  and 
opening  Eighth  street,  in  said  city,  under  and  by  virtue  of 
an  Act  of  the  Legislature  entitled  **  An  Act  to  authorize 
the  Council  of  the  City  of  Oakland  to  lay  out,  open,  and 
improve  streets  in  said  city/'  approved  January  Slst,  1870. 
(Stats.  1869-70,  p.  38.) 

It  is  alleged  by  the  applicant  for  the  writ  that  the  Com-  ^ 

missioners  elected  by  the  City  Council  to  assess  the  damages 
and  benefits  to  be  caused  by  the  opening  and  extension  of  S 

fiaid  street  did  not  perform  their  duties  in  that  behalf  ac- 
cording to  law,  but  exceeded  the  authority  conferred  upon 
them  [in  this],  ^^  that  they  did  not  first  ascertain  the  amoimt 
of  damages  sustained  by  aflSant  and  others  for  property  taken 
for  said  street,  as  by  law  they  were  required  to  do,  but  esti- 
mated and  charged  them  for  all  the  benefits  resulting  from 
said  improvement  to  their  remaining  lands,  and  offset  the 
same  against  the  value  of  the  land  so  taken,  and  allowed  them 
only  the  difference  as  damages." 

The  return  of  the  Council  to  the  writ  abundantly  demon- 
strates that  the  principle  upon  which  the  Commissioners 
proceeded  in  making  their  award  of  damages  and  benefits, 
in  reference  to  each  particular  lot  by  them  adjudged  to  be 
affected  by  the  improvement,  was  to  award  damages  only 
when,  in  their  judgment,  the  damages,  including  the  value 
of  that  portion  of  the  lot  or  parcel  of  land  taken  for  the 
street,  exceeded  the  benefits  resulting  from  the  improvement 
to  the  residue  of  such  lot  or  tract,  and  then  only  for 
the  excess  of  such  damages  over  the  benefits,  and  to  award 
benefit  only  to  the  extent  of  the  excess  of  benefit  ovep  dam- 
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ages,  including  the  value  of  the  parcel  of  the  tract  taken, 
if  any  was  taken;  and  if  the  damages  and  benefits  were,  in 
their  judgment,  equal,  no  award  of  damages  or  benefits  was 
by  them  returned  as  to  that  particular  lot  or  tract  of  land. 

It  seems  to  be  admitted  by  counsel  for  the  city  that  such 
was  the  principle  upon  whidi  the  Comimissioners  proceeded 
in  making  tl^eir  award  of  damages  and  benefits,  and  in 
arriving  at  a  basis  for  their  assessments  upon  the  parcels  of 
land  by  them  thus  adjudged  benefited,  to  meet  the  aggre- 
gate damages  thus  adjudged  to  other  parcels,  and  the 
expenses  of  the  Comimissioners;  and  this  mode  of  proced- 
ure is  claimed  by  counsel  for  the  city  to  be  a  strict  com- 
pliance with  the  statute  under  which  the  proceedings  were 
had. 

On  the  other  hand,  it  is  insisted  by  counsel  for  appellant 
that  this  inode  of  procedure  adopted  by  the  Commissioners, 
to  ascertain  the  damages  and  benefits  caused  by  the  pro- 
posed improvement,  is  not  authorized  by  the  statute,  but  is 
in  direct  conflict  therewith. 

Although  the  terms  of  the  section  of  the  law  which  pre- 
scribes the  duties  of  the  Commissioners  are  somewhat  am- 
biguous, yet  upon  a  careful  examination  of  the  whole  Act, 
it  is  clear  to  my  mind  that  the  principle  adopted  by  the 
Commissioners,  in  ascertaining  the  damages  and  benefits 
resulting  to  the  specific  parcels  of  land  by  them  adjudged  to 
be  affected  by  the  improvement,  was  erroneous,  and  not 
authorized  by  the  letter  or  spirit  of  the  law;  and  neces- 
sarily, having  established  a  basis  of  assessment  not  authorized 
by  the  statute,  the  specific  assessm'ents  to  property  benefited 
to  cover  the  amount  of  damages  and  costs  are  erroneous  and 
illegal. 

The  Act  is  entitled  "  An  Act  to  authorize  the  Council  of 
the  City  of  Oakland  to  lay  out,  open,  and  improve  streets  in 
said  city."  The  first  section  of  the  Act  in  effect  provides 
that,  before  the  City  Council  shall  proceed  under  the  Act 
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to  lay  out>  open,  straighten,  or  widen  any  street  <Nr  highway, 
they  shall  examine  into  the  matter  and  determine,  by  a  vote 
of  a  majority  of  all  the  members  elected  to  said  Council,  that 
ike  benefits  to  arise  from  the  •  proposed  improvemerd,  in 
whole  or  in  part,  iviU  exceed  the  damages  and  expenses  to  be 
caused  thereby,  and  that  the  convenience  of  the  public  will 
thereby  be  promoted.  The  second  and  third  sections  of  the 
Act  specify  certain  proceedings  preliminary  to  the  election 
by  the  City  CouncU  of  three  Commissioners^  The  fourth 
flection  provides  for  the  electioi}  by  the  City  Council  of 
three  Commissioners,  of  specified  qualifications,  ^'  to  assess 
the  damages  and  benefits  to  be  caused ''  by  the  contemplated 
improvement;  requires  said  Commissioners  to  give  public 
notice  of  the  time  and  place  when  and  where  they  will  pro-  ^ 

oeed  to  examine  the  property  to  be  effected  by  such  im-  0^ 

provement^  and  then,  at  such  time  and  place,  the  section  V 

defines  the  duties  of  the  Commissioners,  as  follows:  **  They  ^ 

Bhall  proceed  to  examine  the  land  and  improvements  to  be 
affected  by  the  proposed  improvement,  and  shall  first  ascer- 
tain ike  amount  of  damages  to  be  sustained,  the  names  of 
the  owners  of  the  property  to  be  damaged,  and  the  amount  to 
be  paid  to  each  of  such  owners  therefor.  They  shall  then  as' 
sess  upon  the  property  to  be  benefited  by  such  improvement  a 
sum  sufficient  to  pay  the  whole  amount  of  such  damages, 
and  the  fees  and  expenses  of  the  said  Conunisaionera,  and 
shall  apportion  the  same  among  the  owners  of  the  several 
parcels  of  piroperty  to  be  thus  benefited,  in  proportion  to  the 
amoont  of  benefits  to  aoome  to  each.''  The  section  then  pro- 
vides that  the  Conmiissioners  shall  take  all  pertinent  testi- 
mony that  may  be  offered,  and  call  such  witnesses  as  they 
may  deem  necessary,  and  require  them  to  make  report  to 
die  City  Council  of  the  - '  assessments  and  awards  so  made  by 
them,  with  the  names  and  amounts  of  the  persons  damaged 
or  beoefited,  aa  aforesaid.^ 
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It  ifl  apparent  that  the  Legislature,  by  this  Act,  did  not 
intend  to  authorize  the  City  Council  to  proceed  to  open, 
extend,  straighten,  or  widen  any  street,  except  in  cases 
where  the  Coimcil  were  satisfied  that  the  benefits  to  lands 
affected  thereby,  and  to  be  assessed  therefor,  would  exceed 
the  damages  to  private  property  necessarily  occasioned,  and 
the  expenses  of  the  proceedings  and  work;  and  that  the 
Legislature  did  intend  that  the  aggregate  damages  to  private 
property,  including  the  value  of  land  taken  for  the  street 
and  the  expenses  of  the  Commissioners,  should  be  paid  for 
in  money,  by  assessment  upon  the  several  parcels  of  land 
benefited  by  the  proposed  improvement,  in  proportion  to 
the  benefits  to  accrue  to  each;  and  this  is  entirely  defeated 
by  the  action  of  the  Comanissioners,  as  evidenced  by  their 
report  Whereas,  had  they  performed  their  duties  strictly 
as  defined  in  the  fourth  section,  they  would  have  ascertained 
and  reported  the  damages  to  the  owner  of  each  specific  parcel 
of  land  affected  by  the  proposed  work,  which  should  include 
the  value  of  lands  taken  for  the  street.  Without  reference 
to  benefits  resulting  to  adjoining  lands  of  the  owner,  and  to 
the  aggregate  of  damages  thus  ascertained,^  they  should 
have  added  the  expenses  of  the  Commissioners,  and  them 
ascertained  and  reported  the  benefits  resulting  to  each 
specific  parcel  of  land  affected  by  the  improvement  and  not 
taken  for  the  street,  upon  which  they  would  have  assessed, 
in  the  aggregate,  the  aggr^ate  of  damages  and  expenses, 
as  first  ascertained  specifically  upon  each  parcel  benefited, 
in  proportion  to  the  amount  of  benefits  to  accrue  to  each; 
and,  necessarfly,  if  the  aggregate  of  benefits  exceeded  the 
aggregate  of  damages  and  expenses  thus  ascertained,  the 
assessment  to  each  specific  parcel  benefited  oould  not  exceed 
or  equal  such  benefit,  but  must  be  a  per  cent  thereon,  less 
than  (me  hundred.  The  owner  of  land  taken  for  the  street 
would  then  receive,  in  money,  the  value  of  the  land  taken 
for  public  use;  and  if  he  omed  adjoining  or  other  lands 
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benefited  by  the  improvement,  he  wouW  be  required  to  pay, 
by  an  assessment  upon  such  benefits,  his  proportionate  share 
of  the  aggregate  damages  and  expenses  of  such  improve- 
ment, without  reference  to  any  compensation  due  him  for 
lands  taken;  and  the  owner  of  other  lands  benefited,  no 
portion  of  whose  lands  had  been  taken  for  the  street,  would 
be  assessed  upon  bis  benefits  in  precisely  the  same  ratio  of  ' 
benefits,  to  meet  the  aggr^ate  damages  and  costs. 

By.  this  method  the  costs  of  the  improvement  would  be 
apportioned  to  the  parties  benefited,  upon  terms  of  prox- 
imate equality,  and  each  party  whose  lauds  were  taken  for 
the  street  would  receive  compensation  therefor. 

If  this  view  of  the  statute  be  correct,  the  action  of  the 
Conmiissioners,  evidenced  by  tb^ir  report,  is  not  sustained  A 

by  the  law  governing  such  action^  but  b  in  conflict  there-  ; 

with,  and  should  have  been  set  aside.  \1 

The  judgment  of  the  County  Court  must^  therefore,  be 
reversed,  and  cause  remanded. 

80  ordered. 


fNo.  2.8IT.} 


FRANCIS  BORNHEIMER  t?.  ELIAS  J.  BAJLDWIN, 
THOMAS  MAHONEY,  P-  MBTZGEE,  ato  D.  K 
DICKINSON. 

4mAL  isoM  JimaiCBm,  iv  Too  L*.t%  Mo*  Batid  r  Aftbal  viom  Naw 

TftiAL  Obdbb. — kn.  appeal  from  a  final  Judgment  mnst  be  taken  wlthla 
•ne  year  from  ftt  rendition.  The  pendency  of  an  appeal  from  an  order 
dnjtaiff  a  aew  trial  In  the  same  ease  will  not  operate  to  prolong  the 
Hme  for  an  appeal  from  the  Jndcmeat 

FlILuaa  TO  Pbbfbct  an  Apfbal  Will  Not  Dbtbat  a  Sscond  Appial  Othbb- 
wiSB  WBLZi  Bbouoht. — ^Whero  an  appeal  from  an  order  denying  a  new 
trial  was  avt  perfected,  and  afterwards*  Imt  wHhhi  etztj  days  trom 
the  order*  a  aecond  appeal  was  taken  aad  perfected:  h€\^^  .that  the 
failure  to  perfect  the  flnt  did  not  defeat  the  second  appeal. 

OKLAKATioifa  or  Wim,  Acrmo  as  Acnmtv  Whsn  not  Past  of  Ras  Obstab, 
ttMMAS  Byift— ic><    fti  •■  action  1|y  BoK«heiaM«  agalaat  Baldwin^  for 
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•a  nndlTided  Interest  in  land,  alleged  to  have  been  pnrchased  on  Joint 
account  and  partly  with  money  borrowed  by  Mrs.  Bornhelmer  and 
handed  to  her  by  Baldwin :  held,  that  the  statements  of  Mrs.  Bornhelmer 
to  a  third  person,  to  the  effect  that  she  wa«  borrowing  money,  to  pay 
Baldwin^  were  hearsay,  and  their  admission  against  defendants*  objee- 
tlons  (though  called  out  by  questions  of  the  Court)  was  error. 

Or  AppBAii  ros  Bzclctsion  or  TfesTriioifT  tbm  Rbcobd  Should  Show  Wha« 
TBB  Tbstimont  Was. — The  exclusion  of  testimony  in  the  Court  below 
cannot  be  held  error  on  an  appeal,  when  the  record  fails  to  give  suck 
a  statement  of  the  excluded  teetimony  as  will  enable  the  appellata 
Court  to  see  whether  it  was  admissible,  or  that  appellant  was  injured 
by  Its  exclusion. 

Bad  Faith  xm  Bntrt  Cumor  ra  Sbt  Up  bt  Onb  Tbbant  in  Commoh 
AGAINST  Anothbb. —  Ib  SB  Bction  of  ejectment  by  one  tenant  in  common 
against  another,  the  latter  cannot  inyoke  the  maxim,  S9  dolo  mato  ntm 
Dfitur  actio,  nor  defend  upon  the  ground  that  he  and  plaintilT  entered 
upon  the  premises  wrongfully  in  the  first  instance. 

VtoTANT  IN  Common  Cannot  Assail  thb  Common  Titlb. — ^A  tenant  in  con- 
mon,  entering  and  remaining  in  possession  as  such,  cannot,  as  against 
his  eotenant,  assail  the  eommon  title,  or  call  its  Talidity  in  question. 

Appbal  froQi  the  District  Court  of  the  Twelfth  Judicial 
IMstrict,  Oily  and  County  of  San  Francisco. 

This  was  an  action  of  ejectment  for  an  undivided  half  of 
a  tract  of  land  in  the  City  and  County  of  San  Francisco, 
bounded  by  Orove,  Webster,  and  Haight  streets,  and  a  line 
seventy-one  and  a  half  f^et  east  of  Fillmore  street^  except- 
ing therefrom  block  two  hundred  and  ninety-nine.  The 
case  was  tried  before  a  jury,  and  resulted  in  a  verdict  and 
judgment  for  plaintiff.  A  motion  for  new  trial  having  been 
denied,  defendants  appealed  from  the  judgment  and  order. 
The  dates  and  facts  bearing  upon  the  points  decided  are 
•tated  in  the  opinion. 

Bhfurp  di  lAoyd^  icft  AppellaatiL 

There  was  error  in  the  admission  of  Sherman's  testimony 
as  to  Mrs.  Bomheimer^s  declarations  about  what  she  wanted 
money  for.  Such  declarations  were  no  part  of  the  res  gesta, 
they  were  mere  hearsay.     (1  PhiL  on  Bv«  162,  Gowen  & 
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Hill's  notes.)  The  fact  in  controversj  was,  whether  Bom- 
lieimer  had  paid  certain  money  to  Baldwin.  On  this  ques- 
tion there  was  a  direct  conflict  between  Mrs.  Bomheimer 
and  Mr.  Baldwin^  and  this  evidence  was  therefore  import 
tanty  not  only  for  its  direct  effect  in  the  case^  bnt  for  its 
effect  npon  the  jury,  in  considering  Baldwin's  credibility. 

The  plaintiff  pretended  that  thpre  was  a  contract  between 
him  and  defendant  Baldwin  to  jnmp  the  land  for  joint  ben- 
efit, and  wrongfully  take  it  from  another  person.  Defendant 
Baldwin  denied  any  such  contract;  but  the  Court  below 
instructed  the  jury  that  if  they  found  such  a  contract,  and 
an  entry  thereunder  and  an  ouster,  they  should  find  for 
plaintiff.    Such  a  contract,  if  one  had  been  made,  would  be  . 

iroid,  as  ill^al  and  against  public  policy.    When  parties  to  jF 

euch  a  contract  come  into  Court  to  ask  its  enforcement  it  I 

will  refuse  ite  aid.    (BusseU  r.Wheeler,  17  Mass.  287 ;  Shilf'  ^ 

ner  V.  Gordon,  12  East,  804 ;  Belden  v.  Pilken,  2  Caines,  149 ; 
Doolin  V.  Ward,  6  Johns,  194 ;  Add.  on  Cont  149 ;  Valentine 
▼.  Stewart,  16  CaL  185 ;  Swain  y.  Cherpening,  20  CaL  185.) 

B.  A.  Lawrehee,  for  Bespfndent 

The  appeal  from  the  judgment  was  not  taken  until  nearly 
a  year  and  seven  months  after  the  rendition  of  the  judg- 
ment; and  it  should,  therefore,  be  dismissed^  the  proper 
exceptions  having  been  filed. 

There  were  two  notices  of  appeal  from  the  order  refusing 
a  new  trial.  Both  notices  are  from  the  same  order,  and  the 
first  one  is  the  only  one  that  can  be  noticed.  The  plaintiff 
had  accepted  that  one  by  refusing  to  require  the  sureties  to 
justify;  and  no  notice  was  given  to  him  that  such  appeal 
would  be  abandoned,  or  reason  stated  why  the  second  one 
was  taken. 

The  proceeding  on  appeal  is  an  independent  proceeding, 
like  a  motion  for  a  new  trial,  and  when  once  put  in  motion 
must  be   prosecuted  or  abandoned.    It  eannot  be  disre- 
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garded,  when  it  suits  the  convenience  of  cpunsel  to  do  so. 
{Leroy  v.  Rassette.Z'l  CaL  171;  Prac.  Act,  Sec.  337;  East- 
ings  V.  Hallechj  10  CaL  31. 

The  question  put  by  the  Court  to  the  witness  Sherman 
was  rendered  necessary,  in  the  mind  of  the  Court,  on 
account  of  the  previous  testimony,  which  was  not  objected 
to,  and  defendant  did  not  move  to  stvikB  out  The  court 
has  a  right,  when  testimony  is  left  in  doubt  by  the  examina- 
tion of  either  counsel,  of  its  own  motion,  to  put  such  ques- 
tions to  the  witness  as  will  remove  the  doubt,  so  that  the 
jury  will  not  be  misled  or  imposed  upon,  by  considering  that 
as  testified  to  which  was  not  testified  to  by  the  witness. 
And  such  questions  are  not  the  subject  of  exception  on 
either  side,  unless  there  has  been  a  gross  abuse  of  dis- 
cretion, to  the  prejudice  of  the  party  excepting.  The  ques- 
tion was  really  put  for  the  benefit  of  the  excepting  party, 
and  the  answer  was  really  for  his  advantage,  and  not  to  ]^ 
prejudice. 

The  objection  to  the  exclusion  of  Mrs.  Bomheimer's  tes- 
timony in  the  Police  Court  is  not  available^  because  the 
offer  was  not  specific.  It  does  not  appear  what  she  said, 
but  simply  that  she  had  said  something  inconsistent  with 
her  testimony  here.  Whether  that  something  was  material, 
or  was  said  to  the  defendant,  or  when  it  was  said,  or  where 
it  was  said,  or  how  it  had  any  relevancy  to  this  case,  is  not 
disclosed  by  the  record    (Roberts  v.  Unger^  80  CaL  676.) 

Sharp  £  lioyd^  iot  Appellant,  in  reply. 

The  motions  to  dismiss  the  appeals  are  disposed  of  by 
the  decisions  in  Hanscom  v.  Tower,  17  CaL  5 18,  and  Walden 
V.  Kvrdocky  23  Cal.  641 ;  and  the  cases  of  Marziov,  v.  Roachy 
8  CaL  522;  Carpeniier  v.  WiUiamsof^  S6  CaL  167;  and 
Wagetiheim  y.  Cook,  35  CaL  210. 


Oplnloa.  9t  th%  Govt  -^  Wall«ct»  .4. 


By  the  Oourt^  Wau^os,  J.: 

A  judgment  for  the  plaintiff  was  rendered  in  ihe  Court 
below  on  the  7ih  day  of  Ifay,  1868 ;  and  on  the  30th  day  of 
Kovombery  1869,  an  order  was  entered  denying  the  motion 
of  the  def ^uiant  for  a  now  triaL  On  the  2d  day  of  Decern- 
Imt,  ISBBy  the  defendant  filed  and  served  a  notice  of  appeal 
from  the  judgment  and  order;  and  on  the  fourth  day  of  the 
lame  month  he  filed  an  undertaking  as  upon  appeal  from 
die  judgment  mljy  but  did  not,  within  the  prescribed  time, 
file  an  undertaking  upon  appeal  from  the  order.  On  the 
80th  day  of  December,  1869,  the  defendant  filed  and  served  ^ 

another  notice  of  appeal,  in  all  respects,  except  its  date,  the  fi 

uune  as  the  first  one ;  and  on  the  same  day  filed  an  under- 
taking upon  appeal,  in  due  form  of  law,  from  both  judgment  ^ 
and  order. 

The  respondent  moves  tp  dismiss  the  appeal  from  the 
judgment,  because  it  was  not  taken  within  one  year  after  its 
rendition.  It  is  insistSd,  for  the  appellant,  that  the  motion 
must  be  denied,  because  of  the  appeal  pending  from  the 
order.  The  cases  of  Eanacom  v.  Tower,  17  Cal.  518,  and 
Walden  v.  Murdoch,  23  Oal.  540,  are  cited  in  support  of  this 
position.  They  have,  however,  no  applicability  to  Ihe  ques- 
tion in  hand.  There  was  no  motion  made  in  either  of  them 
to  dismiss  an  appeal  from  the  final  judgment;  indeed,  in 
Hanaeom  r.  Tower,  no  appeal  from  the  judgment  had  been 
attempted.  The  point  of  practice  decided  iu  each  of  them 
was;  tfiat  through  the  instinimentality  of  an  appeal  from  the 
order  denying  n  new  trial,  this  Oourt  would  review  the  error 
ippearing  on  the  judgment  roll. 

The  statute  regulating  appeals  from  final  judgments  as 
sneh,  requires  them  to  be  brought,  if  at  all,  within  one  year. 
This  limitation  is  peremptory.  Neither  the  pendency  of  an 
appeal  from  an  order  denying  a  new  trial,  nor  any  other  eir- 
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cnmatanee,  can  operate  to  prolong  it;  and  the  motion  of  the 
respondent  in  that  respect  musty  therefor^,  prevail 

The  respondent  also  objects  to  the  review  by  this  Court 
of  the  order  denying  the  new  trials  because  of  the  f  ailui^  to 
perfect  the  first  appeal  taken  from  the  order.  There  ia 
nothing  in  this  objectiootL  The  second  appeal  was  taken  and 
perfected  within  Uie  time  required  by  the  statute,  and  it  has 
not  provided  that  a  failure  to  perfect  the  first  appeal  should 
be  held  to  defeat  a  second  otherwise  well  brought.  In  this 
respect  lies  a  distinction  overlooked  by  counsel  in  argument, 
the  distanetion  between  a  failure  to  perfect  an  appeal  taken, 
as  here,  and  a  failure  to  file  a  statement  or  affidavits  in  sup- 
port of  a  motion  for  a  new  trial  after  notice  of  intention 
given,  as  in  Leroy  v.  Rassette,  82  CaL  171 ;  for  there  ike  stat- 
ute provides,  in  terms,  that  ^^  if  no  affidavit  or  statement  be 
filed  within  five  days  after  the  notice  *  ♦  •  the  right  to 
move  for  a  new  trial  shall  be  deemed  waived/^ 

The  principal  issue  determined  on  the  trial,  which  was 
had  before  a  juiy,  arose  upon  an  allegation  of  the  plaintiff 
that  be  was  a  tenant  in  conmion  with  the  defendant  Bald- 
win of  certain  lands  in  the  possession  of  the  latter.  This 
alleged  tenancy  in  oommon  was  denied  by  the  defendant 
The  general  features  of  the  case,  as  presented  by  the  plain- 
tiff, were  that  he  and  the  defendant  Baldwin  made  an  agree- 
ment to  enter  upon  and  hold  these  lands  as  tenants  in  com- 
mon, and  for  their  equal  benefit— -each  to  contribute  his  share 
towards  the  expenses  of  the  common  occupation;  that  liie 
agreement  waa  carried  into  execution,  and  the  premises 
taken  into  possessiM;  that  he  contributed  towards  the  ex- 
penses thereof  -r-«  having  advanced  the  defendant,  at  one  time 
and  another,  several  hundred  dollars  in  all  for  that  purpose — 
the  general  business,  including  the  furnishing  of  the  money, 
being  mostly,  if  not  altogether,  transacted  upon  his  part  by 
his  wife,  who  testified  as  witness  on  the  trial  to  several 
intorviewB  between. henelf  and  Baldwin  —  some  before  but 
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most  of  them  after  occupation  b^an — in  all  of  which  the 
latter,  as  she  stated^  admitted  the  tenancy  in  common,  etd 
It  of  course  becomes  of  gpreat  importance,  in  view  of  tiie 
general  circumstances  of  the  case,  to  establish  that  these 
advances  in  money  had  in  truth  been  made  to  the  defend- 
ant Baldwin,  by  or  on  behalf  of  the  plaintiff,  in  pursuance 
of  the  alleged  agreement,  and  as  his  share  of  the  expenses 
of  holding  the  possession  of  the  premises.  In  the  coune 
of  her  cross-examination,  Mrs.  Bomheimer  had  stated  that 
a  portion  of  the  money  she  had  so  advanced  to  Baldwin  she 
had  borrowed  from  Sherman,  a  son-in-law  of  hers,  in  several 
sums,  at  different  times,  amounting  to  some  one  hundred 
and  sixty-five  dollars.    Sherman,  subsequmtly  testifying  for  ^ 

the  plaintiff,  was  asked  the  following  question  by  the  Court :  ^ 

^  State  whether  or  no,  at  any  time  while  Mrs.  Bomheimer  '. 

was  occupying  Uoek  two  hundred  and  ninety-nine,  she  bor^  ^ 

rowed  any  money  from  you,  at  the  saitie  time  making  a 
statement  as  to  what  use  she  intended  it  for  ?"  To  this  ques- 
tion the  defendants'  counsel  made  objection,  as  being  incom- 
petent, and  because  the  evidence  it  sought  to  elicit  would 
be  hearsay. 

The  objection  was  overruled,  and  the  witness  answered, 
in  substance,  that  she  had  told  him  that  she  was  borrowing 
money  to  pay  Baldwin,  when  she  applied  to  witness  for  it 

The  question,  the  answer,  and  the  ruling  of  the  Court 
upon  this  point  appear  dearly  enou^  in  the  record,  and 
there  can  be  little  doubt  that  the  Court  erred  in  overruling 
the  objeotioii  of  the  defendants.  Sherman's  testimony  as 
to  what  his  mother-in-law  said  to  him  is,  in  its  nature,  hear- 
eay,  and  is,  therefore,  inadmissible,  unless  falling  within 
0ome  one  of  the  exceptions  to  the  general  rule  on  that  sub- 
ject That  Mrs.  Bomheimer  lived  at  the  time  on  bloci 
two  hundred  and  ninety-nine^  aa  aasumed  by  the  Court  in 
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the  questiaa  put,  is  of  no  sigoificance,  for  that  block  is  no 
part  of  the  property  in  controversy;  but  if  it  had  been  in 
oontroversy,  the  question  would  have  nevertheless  been  inad- 
missible. That  the  declaration  made  by  her  to  him,  and  of 
which  he  was  permitted  to  testify,  was  made  in  connection, 
with  the  borrowing  of  money  by  her  from  him,  is  of  no  more 
significance  upon  the  point  Her  declarations  so  made  were 
not  part  of  the  rea  gestos —  they  did  not  tend  to  elucidate  or 
explain  any  f  set  or  thing  done,  or  assumed  to  have  been  done^ 
in  the  case. 

The  res  here  —  the  thing  done  or  dauned  to  have  been 
done  —  was  the  furnishing  of  the  money  to  Baldwin,  and  its 
receipt  by  him  from  Bornheimer;  where  Mrs.  Boniheimer 
obtained  it,  or  how,  and  consequently  what  she  said  when 
she  got  it,  was,  under  the  circumstances  of  the  case,  of  no 
consequence  whatever,  and  should  have  been  excluded. 

The  offer  by  the  defendants  to  prove  what  Mrs.  Bom- 
heimer  testified  to  in  the  Police  G>urt  was  properly  ex- 
cluded—  at  least,  there  is  no  such  statement  of  the  facts 
desired  to  be  proven  as  would  enable  this  Court  to  see  that 
they  were,  in  themselves,  admissible,  or  that  the  defendant 
was  injured  by  Ihe  exclusion  of  the  testimony  offered. 

If  the  case  of  the  plaintiff  be  otherwise  established,  the 
defendant  cannot  defeat  it  by  the  application  of  the  maxim, 
'Ex  dolo  fncUo  rum  oritur  actio,  nor  set  up  in  his  defense  that 
both  he  and  the  plaintiff  entered  upon  the  premises  wrong- 
fully in  the  first  instance.  Upon  well-setded  principles  he 
cannot  be  permitted,  if  entering  and  remaining  in  posses- 
trion  as  a  tenant  in  common,  to  assail  the  common  title  or  call 
its  validity  in  question. 

The  appeal  from  the  judgment  is  dismissed;  the  order 
denying  a  new  trial  is  reversed  and  cause  r^nanded. 

Mr.  Chief  Justice  Rhoiob  did  not  participate  in  the  fore- 
going decision. 
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APPEAL  OF  S.  O.  HOTTGHTON. 

»iMt  Ccmwrnxttmo  Siaioww  am  vo  AnrnAiM.-^lt  a  statute  It  atpable 
of  bdag  to  ooutncd  at  to  maintain  th«  rtgbt  of  appaal  wlthoot  violat- 
ing tha  waU-cttabUabad  rnlaa  for  eoaatrnlag  atatotcs.  It  will  bo  ao 
eonstroad. 

Wnim  AS  TO  MaAHiMO  ov  Woaoa. — ^In  eonatrolng  atatate%  worda  ara  to  bo 
taken  In  tbelr  oanal  and  popolar  aenao,  onlen  tbejr  have  a  well  nnder- 
ttood  tachnlcal  moaning;  and.  If  practicable^  affect  aball  bo  givan  to  all 
tho  worda  and  proTlolona  of  tbo  otatDta. 

CbvsTRucnoir  or  Acts  of  1868  amd  1870  BaLAxmi  to  Stbbits  in  San 
FkiNCiaco. — The  Acts  of  1868  and  1870,  to  mofiify  the  grades  of  streets 
la  San  Francisco,  In  declaring  that  the  Judgment  of  the  Conntj  Court 
on  the  second  report  of  the  Commissioners  shall  be  "  final  and  con-  ^ 

closlTe/*  means  that  there  shall  be  no  appeal  from  the  Judgment,  and  M 

that  It  shall  not  be  reylewed  by  the  Coonty  Court,  except  by  motion 
for  a  new  trIaL 

giifi — Co2f8«iTimoK  OnranmBH- Matukb  of  PBocasDnve. — The  proceeding 
under  the  Acts  of  1868  and  1870,  modifying  grades  of  streets  In  San 
B^anclaco,  Is  a  special  one,  and  not  a  case  at  law  InTolTtaig  the  legality 
af  an  assessment.  In  the  sense  of  Article  VI,  seetloo  four,  of  the  Con- 
atltatlon.  If  It  were  a  ease  at  law,  It  would  not  be  competent  for  th« 
Iisgislatnre  to  confer  Jurisdiction  of  It  upon  the  County  Court,  because 
the  Constitution,  In  express  terms,  confers  upon  the  District  Court 
•rlglnal  Jurisdiction  In  that  daas  of  cases;  and  such  Jurisdiction  is 
aselualTe,  unless  there  be  something  In  the  Instrument  erlnclng  a  con- 
trary Intent. 

Bmcbit  fob  DAMAosa.— The  only  remedy  for  property  owners  who  hate 
suffered  damage  under  the  Acts  of  1868  and  1870,  relatlTe  to  modifying 
grades  of  atreats  In  San  Frandsco,  la  by  application  to  tba  Leglalature 
for  raMef. 

By  WALI^ACB,  J. : 

ikFpnAL,  THi  dsATon  OF  Statdtobt  BbcAcnanrr^ — ^Indtopendently  of  rules 
adopted  by  the  Supreme  Court,  an  appeal  as  a  mere  procedure  la  defined 
by  stfttute.  It  Is  essentially  the  creature  of  the  statute,  and  may  be 
accorded  or  withheld,  reatralaed,  enlarged,  or  wholly  abrogated,  by  legls- 
iattre  enactment. 

9BHBFI9  OF  Arraus  wot  Bacamm  bt  ibb  CoaaariawTioii-^ogMPin  Conir 
BuuML— Tlia  Ooostitatlon  bas  not  nndertakMi  to  dcSne  or  seeoye  the 
baneflt  of  aa  spy  sal  to  any  petaon  agalnafc  the  leglalatlTa  controL  It 
has  Mt  tlMit  aabijeet  wholly  to  the  Leglalatttra*  or,  la  Osfanlt  of  legls- 
latifo  cnaetment^  to  the  Supreme  Court,  through  ralea  adopted  for  that 
purpoBSi 

JtaiaDicnoH  OF  SuFincB  Ooraa  awtm  AppBALa. — The  appellate  Jurisdiction 
af  tha  Supreme  Court  exists^  and  la  eapabia  of  effeetlTa  assertion,  Inde- 
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pendently  of  letlslatlTe  aid,  as  to  the  procedure  thronsh  which  ■■ 
appeal  la  to  he  exerted. 

AvnAL  MUST  BB  AuTBOBUH>  BT  Statutb  OB  BuiiB. — ^No  appeal  In  eaaea  o< 
a  particular  cTasa  or  character  can  be  entertained  by  the  Sapreme  Court, 
onleaa  aathoriied  by  a  statute^  or  a  rule  of  .Court,  eren  though  such 
CMia  be  In  themMlvea  within  the  appellate  jnrli^etloB  cf  the  Gout, 
aa  deflaed  fay  the  Ooaitttntlon. 

fciimi.  j0Bi8DiCTtOK  or  SuPBBMB  CotTBT. — Bxcept  caieB  arialns  In  the 
Probate  Court,  and  criminal  cases  amounting  to  felony,  no  case  la,  by 
the  terms  of  the  Constitution,  subject  to  reriew  by  the  Supreme  Court, 
In  the  exercise  of  Its  appellate  power,  ontess  It  be  a  case  in  equity,  or 
a  case  at  law  of  a  defined  character. 

Sfbciai.  Casbs  mot  CA8B8  AX  JUw. — Special  cases  are  vpedal  proceedings 
characterlBtically  differing  from  ordinary  suits  at  the  common '  law. 
They  do  not  proceed  according  to  the  course  of  the  common  law,  but 
give  new  rights  and  afford  new  remedies..  Such  cases  are  not  caees  at 
law  within  the  appellate  jurisdiction  of  the  Supreme  Court,  as  defined 
by  the  Constitution,  even  though  thc^  InTolve  questions  of  Talue. 

QVBBT    AS    TO    LBOISLATITB    POWBB    IN    BBIBBBNCB    TO    THB    JUBISDICTIOIT    OV 

SUPBBMB  CouBT. — ^Whether  it  would  be  competent  for  the  Legislature 
to  add  to  the  class  of  cases  oyer  which  the  Constitution  has  declared 
that  the  appellate  power  of  the  Supreme  Court  la  to  be  exercised, 
another  and  distlnet  class  not  enumerated  as  such  Ib  the  Constitution? 

'     By  TBMPLB,  J.: 

JuDOMBNT  CoNCLDsrrB  IB  TO  A88B8SMBNT. — ^Ths  proceeding  under  the  Acts 
of  1868  and  1870  was  a  proceeding  in  the  exercise  of  the  sovereign 
power  of  taxation,  and  the  action  of  the  Court  was  final  and  condusiye 
as  an  assessment. 

HOT  A  Casb  AT  Law. — Such  proceeding  Is  not  a  case  at  law  of  which  the 
Constitution  has  yested  the  Supreme  Court  with  appellate  jurisdiction, 
In  terms. 

Gasbb  Disafpbotbd. — ^Knowles  ▼•  Teatea^  tl  Cal.  S2;  Conant  v.  Oonant,  6 
CaL  252. 

By  BHODBS,  C  X ! 
Bpbcial  Gabbb  mot  Ihcludbd  nr  Cabbb  ab  ubbd  n  GoM8TiTonov.^pecial 
eases  are  not  included  within  the  meaning  of  the  word  "cases,**  ss  It 
Is  used  in  that  portion  of  the  Gonstltation  which  defines  the  jurisdiction 
oi  the  Supreme  Court 

JOmiBDicnoM  or  Sunnoi  Oovbt  Dbbitbd  isom  Oimmi!U!UTum.^nshm  JwIb- 
diction  of  the  StmreoM  Court  Ib  derived  from  ttaa  CoiiBtltntlon  Blons^ 
and  the  Legislatore  eaa  neither  enlarge  nor  reBtstei  tt.  When  a  special 
ease  Is  deirlsed,  the  qneBtton  whether  the  Smwwae  OBart  has  Jnrlsdle- 
tlon  In  tho  matter  must  be  determined  by  an  isterpretatloB  of  the  pro- 
flBlonB  of  tho  Oonstitutlont  and  not  by  niaience  to  the  Btalatib 
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ArrwLtJLTm  Jubisoiotxon  of  Spbcial  Casbs. — The  Supreme  Court  lias  ap- 
pellate jurisdiction  of  special  cases  such  as  that  under  the  Acts  of 
1808  and  1870,  rehttlTS  to  modifying  firrades  of  streets  In  San  Fran- 
daeo^  notwltManOnff  tiM  LmdatiiM  ma/  have  intended  to  cat  aiS 
■iich  appeal. 

Cabkb  Afpboyed. — ^Knowlea  t.  Teates  and  Conant  ▼.  Conant,  9upra. 

By  SPRAGUB,  J.: 

Camm  IifTOLyiKO  THi  Lboalitt  OF  ▲snssMSNT. — ^The  proceeding  under  the 
Acts  of  1868  sBd  18T0  pcMentg  a  case  InTolTUig  the  legality  of  an 
mssessmentp  and  under  the  Constitution*  and  section  three  hundred  and 
flfty-nlne  of  the  Practice  Act,  and  appeal  lies  from  the  judgment  of 
the  County  Coart. 

OooranucTzoK  of  Worm  "Final  amd  CoMCLDBira^*'  zv  Statutb. —  The 
«rordB  '*  final  and  cqnclnslye,**  In  the  Act  of  1870*  apply  to  the  Ceonty 
Court  only,  and  do  not  prohlhit  an  appeal  to  the  Supreme  Court 

Appsai«  from  the  County  Court  of  the  City  and  County  of 
San  Francisco. 

This  was  a  proceeding  under  the  proviBions  of  an  Act  of 
tbe  Legislature,  entitled  "  An  act  to  authorize  the  Board 
of  Supervisors  of  the  Oi^  and  County  of  San  Francisco,  to 
modify  the  grades  of  certain  streets,"  approved  March  30th, 
1868  (Stats.  1867-8,  p.  594),  and  an  Act  amendatory  thereof, 
approved  February  Ist,  1870  (State.  1869-70,  p.  41).  After 
the  grading  had  been  done,  the  Commissioners  appointed 
by  the  Board  of  Supervisors  heard  the  evidence  of  the  par- 
ties interested,  and  submitted  their  report  to  the  County 
Court,  fixing  the  amount  of  benefite  and  damages  resulting 
to  property  by  reason  of  the  change  of  grade.  Under  the 
Acts  mentioned,  the  expenses  of  the  work  and  all  damages 
in  consequence  of  it  were  to  be  paid  out  of  the  fund  created 
\>y  the  assessed  benefits.  Upon  application  of  parties  com- 
plaining of  Hie  report,  it  was  set  aside,  and  the  whole 
matter  was  by  the  County  Court  recommitted  to  the  Com- 
missioners, with  certain  instructions.  They  proceeded  to 
make  another  investigation,  and  presented  a  second  report 
Objections  to  this  report  were  filed  by  a  large  number  of 
persons,  including  the  appellant,  Houghton,  whose  property 
luid  be^i  reported  benefited  in  the  sum  of  nine  thousand 
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six  hundred  dollars,  and  no  damages  allowed  him.  The  Court 
overruled  the  objections  and  oonfirmed  the  report  This  ap- 
peal is  taken  from  the  order  refusing  to  set  aside  the  seocmd 
report^  and  from  the  judgment  confirming  it 

The  other  facts  are  stated  in  the  several  opinions  of  the 
Justices. 

The  respondent  moved  to  dismiflB  the  appaaL 

McAllister  &  Bergin,  for  AppeUaiit 

It  is  a  cardinal  rule  in  the  construction  of  statutes,  &at 
every  intendment  is  to  be  made  against  the  taking  away  of 
the  right  of  appeal  or  review.  {Lawton  v.  Commissioners, 
2  Cain's  Rep.  179 ;  Rex  v.  Commissioners,  3  Eeble,  43 ;  Bex 
V.  Morley,  2  Burr,  1042. )  In  the  case  last  cited  the  language 
of  the  Act  of  Parliament  in  question  was : 

"  That  no  other  Court  whatsoever  shall  intermeddle  with 
any  cause  or  causes  of  appeal;  but  they  shall  be  finally 
determined  in  the  Quarter  Sessions  only."  Yet  the  Court 
of  King's  Bench  ruled  that  "the  jurisdiction  of  this  Court 
is  not  taken  away  unless  there  be  express  words  to  take  it 
away  —  this  is  a  point  settled." 

In  Richards  v.  Hodges,  1  Mod.  46,  Chief  Justice 
Kei^lynge  ruled  that  "  you  cannot  oust  the  jurisdiction  of 
this  Court  without  particular  words  in  Acts  of  Parliament" 

In  view  of  this  settled  rule  we  might  stop  here;  for  it 
cannot  be  pretended  that  the  statute  in  terms  takes  away 
the  right  of  appeal.  If  we  correctly  understand  the  posi- 
tion advanced  in  support  of  the  motion,  it  is  this :  that  the 
words,  "such  judgment  of  said  County  Court  as  to  the 
premises  shall  be  final  and  conclusive,"  do  away  with  the 
right  of  appeal.  But  the  answer  is,  that  this  language  refers 
altogether  to  the  County  Court,  and  not  to  this  Court.  The 
Legislature  had  provided,  in  the  preceding  part  of  the  stat- 
ute, that  upon  filing  of  the  report  of  the  Commissioners 
notice  should  be  given,  and  all  parties  interested  allowed 
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twenty  days  within  which  to  object  to  confirmation  of  the 
leporty  and  the  County  Court  wafi  empowered  to  hear  and 
determine  the  objections^  with  power  to  recommit  the  mat- 
ter to  the  Oommisaioners.  The  right  of  objection  was  re- 
served as  to  the  second  or  amended  report  that  the  Oommis^ 
aioners  might  make;  but  here  the  Legislature  determined 
that  the  rig^t  of  reexamination  should  end  in  the  County 
Court,  and  accordingly  the  language  of  the  statute  is>  not 
that  there  shall  not  be  any  right  of  appeal  from  the  action  of 
the  County  Court,  but  that  "  such  judgment  of  said  County 
Court  as  to  the  premises  shall  be  final  and  conclusive."  The 
right  of  appeal  or  review  in  this  Court  is  not  once  alluded 
to  in  the  entire  Act  Had  there  been  any  reference  to  thi3 
Court,  or  to  the  right  of  review  in  a  superior  Court,  con- 
tained in  the  Act,  there  might  be  some  force  in  the  argu- 
ment; but,  in  absence  of  all  such  allusion  or  reference,  a 
construction  that  would  under  such  language  take  away  the 
right  of  appeal  is  alike  strained  and  unnatural.  The  judg- 
ment in  the  County  Court,  rendered  upon  the  second  or 
amended  report,  is  made  final  and  conclusive  in  that  Court; 
Hie  County  Court  cannot  change  or  alter  it;  but  there  is 
not  a  word  in  the  statute,  that  in  terms  or  by  fair  implica- 
tion, does  away  with  the  right  of  review  in  this  Court- 
Indeed,  the  next  succeeding  sentence  of  this  very  section  un- 
mistakably shows  that  such  was  not  the  intention  of  the  Leg- 
Uature.    The  language  is : 

*^  And  upon  the  final  judgment  of  said  County  Court  as  to 
the  premises,  all  assessments  made  and  set  forth  in  said 
report  shall,  from  and  after  such  final  judgment,  be  a  lien 
upon  the  respective  parcek  of  land.  ♦  ♦  *  "  The  Court 
will  observe  the  entire  absence  from  this  most  important 
sentence  of  all  words  of  reference  to  show  that  the  final 
judgment  of  the  County  Court  mentioned  in  the  preceding 
sentence  was  the  one  l^t  was  to  become  a  lien  upon  the 
Inds.    The  language  of  the  Legislature  ia  not  '^  and  upon 
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saoh  final  judgment,'^  or  '^  and  upon  said  final  judgment  of 
said  County  Court  as  to  the  premiBes^  all  assessmeots  made 
and  set  forth  in  said  report  shall/ from  and  after  such  final 
judgment,  be  a  lien  upon  the  respective  parcels  of  land." 
The  absence  of  any  such  connecting  word  or  phrase  is  the 
more  significant  when  we  see  diat  immediately  succeeding 
in  the  same  sentence,  where  it  is  intended  to  make  the  same 
identical  judgment  a  lien  on  the  lands  in  the  district,  such 
connecting  word  is  carefully  inserted,  ''  from  and  after  such 
final  judgment,"  the  amount  of  the  assessments  shall  be  a 
lien  ypon  the  land  charged  therewith  in  the  district  Had 
it  been  the  intention  to  make  the  judgment  of  the  County 
Court,  mentioned  in  the  preceding  sentence  of  the  section, 
the  one  that  was  to  operate  as  a  lien  on  the  lands  within  the 
district,  the  inference  is  irresistible  that  the  apt  expression 
for  that  purpose  would  have  been  used. 

It  is  scarcely  necessary  to  cite  authorities  in  support  of 
the  proposition  that  the  intention  of  ihe  Legislature  must  be 
gathered  from  the  language  employed  in  the  statute,  and  that 
in  endeavoring  to  ascertain  the  intention  of  the  law  makers 
effect  must  be  accorded  to  every  word  used  in  the  statute. 
(Bourland  v.  Hildreth,  26  Cal.  230.) 

We  submit,  then,  that  there  is  nothing  in  the  statute  doing 
away  with  the  ri^ht  of  appeal. 

Section  three  hundred  and  fifty-nine  of  the  Practice  Act 
provides  that  an  appeal  may  be  taken  from  the  County  Court 
to  this  Court,  "in  an  action  wherein  the  legality  of  any 
tax,  imposts,  assessment,  toll,  or  municipal  fine  is  in  ques- 
tion; and  in  any  special  case  within  the  appellate  jurisdic- 
tion of  the  Supreme  Court,  over  which  the  Legislature  may 
require  the  County  Court  to  exercise  jurisdiction." 

It  would  seem  scarcely  necessary  to  make  an  argument  in 
support  of  the  right  of  appeal  in  the  presence  of  such  lan- 
guage as  this.  Is  it  in  regard  to  the  amount  involved! 
Judgment  for  nine  thousand  six  hundred  dollars  has  been  * 
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rendered  against  Houghton,  and  in  this  r^ard  there  can  be 
no  doubt  of  the  ri^t  of  appeal. 

Is  it  in  respect  to  the  legality  of  a  tax  or  assessment? 
The  statutes  tinder  which  the  whole  proceedings  were  had 
ecmclusivelj  show  that  they  were  taken  under  one  or  the 
other.  It  is  unquestionably  in  exercise  of  the  power  to 
assess  that  the  judgments  were  entered  against  the  lands  of 
ihe  respective  parties.  Argument  cannot  make  this  clearer. 
Is  not  the  legality  of  these  assessments  here  directly  involved  ? 
Is  not  their  legality  affirmed  on  the  one  hand  and  denied  on 
Ike  other?  Most  unquestionably.  Oould  their  legality  be 
any  more  directly  Involved  ?  Were  an  action  instituted  for 
the  direct  purpose  of  impeaching  their  legality,  wotdd  the 
question  be  any  more  directly  involved  ?    Assuredly  not    The  L 

very  substratum  of  our  appeal,  the  entire  gravamen  of  our 
eomplainti  is,  tiiat  these  assessments  are  ill^al.  We  chal- 
lenge now,  as  we  have  done  always,  the  legality  of  these  i 
assesfiments.  Claarly  the  case  comee  directly  within  the 
language  of  the  statute.  (As  to  what  is  an  assessment,  see 
Taylor  ▼.  Pdhner,  81  CaL  258;  B(mdry  v.  Valdez,  82  Oal. 
879 ;  Hendricks  v.  Crowley,  81  Oal.  471.) 

In  any  action  that  may  hereafter  be  brought  upon  the 
judgment  rendered  upon  this  assessment^  the  only  defense 
that  can  possibly  be  made  will  be,  not  the  legality  of  the 
assessment  itself,  but  the  jurisdiction  of  the  Court  that 
rendered  the  judgment,  or  that  of  payment  It  follows, 
therefore^  that  the  legality  of  the  assessment  is  necessarily 
and  directly  involved  in  the  present  proceedings.  (Mecham 
▼.  McKay,  87  CaL  164;  CoUins  v.  Butler,  14  Cal.  228;  Bar- 
mum  V.  Reynolds,  88  CaL  646 ;  Svllivan  v.  Triwmfo  M.  Co., 
89  CaL  465;  Bemal  v.  Lynch,  86  Cal..  143;  People  v.  Doe 
O.,  86  CaL  282.)  But  take  a  more  comprehensive  view  of 
tiie  nature  of  these  proceedings,  and  the  provisions  of  the 
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Oonstitution  upon  the  subject  These  proceedings,  in  effect 
amount  to  an  order  upon  all  the  property  owners  within  the 
designated  section  of  the  city  to  show  cause,  if  any  they 
can,  in  the  County  Court,  why  an  assessment  of  thousands  of 
dollars  should  not  be  imposed  upon  them.  They  appear. 
They  challenge  the  l^ality  of  the  action  of  the  Court,  and 
the  validity  of  the  attempted  assessment.  They  are  over- 
ruled, and  appeal  to  this  Court  Is  not  this  precisely  the 
thing,  the  right  to  review  the  l^ality  of  which  in  this  Court 
it  was  the  manifest  intention  of  the  Constitution  to  insure  to 
them  ?  What  is  the  meaning  of  the  phrase  ^^  in  all  caaes^^ 
as  it  occurs  in  section  four  of  Article  YI  of  the  State  Con- 
stitution ?  The  Constitution  of  the  United  States  contains, 
substantially,  the  same  expression:  ^'The  judicial  power 
shall  extend  to  all  cases  in  law  and  equity."  (Const  Art 
III,  Sec  2.)  In  OsbotTi  v.  U.  8.  Bank,  9  Wheat  819,  the 
Court^  in  speaking  upon  this  point,  says:  ^'This  clause 
enables  the  judicial  department  to  receive  jurisdiction  to  the 
full  extent  of  the  Constitution,  laws,  and  treaties  of  the 
United  States,  when  any  question  respecting  them  shall  as- 
sume such  a  form  that  the  judicial  power  is  capable  of  acting 
on  it.  That  power  is  capable  of  acting  only  when  the  sub- 
ject* is  submitted  to  it  by  a  party  who  asserts  his  ri^tB  in 
the  form  prescribed  by  law.  It  then  becomes  a  case;  and 
the  Constitution  dedares  that  the  judicial  power  shall  extend 
to  all  cases  arising  under  the  Constitutiori,  laws,  and  treaties 
of  the  United  States^"  (2  Story  Const  Sees.  1646-1858.) 
In  Weston  v.  CUy  Council  of  Charleston,  2  Pat  449,  the 
Court  held  an  application  for  a  writ  of  prohibition  to  be  a 
case;  and  in  Bx  Parte  Mulligan,  4  Wall.  113,  the  Court  held 
an  application  for  a  writ  of  habeas  corpus  to  be  a  case.  A  case 
is  a  legal  controversy  prosecuted  according  to  the  forms  of 
law.  Thus  insolvency  proceedings  are  deemed  cases.  (People 
V.  Shephard,  28  Cal.  117. ")  So  with  contested  elections, 
(Knowles  v.  Yates,  31  CaL  82 ;  see,  also.  Lake  Merced  Water 
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Co.  V,  CowUs,  31  CaL  215;  Day  v.  Johes;  31  Oal.  263; 
Winter  Y.  FitzpatricJc,  8?  OaL  273;  Jforfey  r.  EUcins,  87 
Cal.  456;  Will  v,  fl^tnJ5?unte,  39  Cal,  678;  Briggs  v.  lfcau^ 
2ati^&,  86  Cal.  549;  The  Beaie  Street  Case,  39  CaL  498.) 
So,  likewise^  in  cases  of  coDdemnatioQ.  (SacramerUo,  Placer, 
end  Nevada  B.  B.  v.  Harlan,  24  Cal.  289 ;  San  Francisco 
and  San  Jose  B.  B.  v.  Mahoney,  29  OaL  116;  Oihner  v. 
Lime  Poini,  18  CaL  229;  e.  e.  19  ib.  47;  Contra  Costa  B. 
B.  Co.  V.  Uoee,  23  Cal.  326.) 

We  here  b^  to  oall  the  attention  of  &&  Court  to  the  f  aet 
that  neither  the  general  railroad  law,  nor  the  Act  author- 
ising etmdemnfltion  of  Lime  Point,  gave  any  express  ri^t 
ef  appeal,  nor  was  snch  ri^t  expressly  conferred  in  the  Act 
ftalhorizing  water  companies  to  condemn  priTate  land,  yet 
IB  aU  of  those  cases  this  Conrt  has  affirmed  the  right  of  ap- 
peal. (Btata.  1869,  p.  26;  Stats.  1861,  pp.  619-622;  Stats. 
1868,  pw  219;  Stats.  1853,  p.  172;  Heynetnan  ▼.  Blake,  19 
CaL  680;  Spring  Valley  Water  Works  v.  San  Francisco, 
28  CaL  434.) 

Bnt  to  proceed  with  the  argument  The  case  at  bar  is, 
therefore,  a  case — it  is  a  legal  controversy,  prosecuted  ac- 
cording to  the  forms  of  law.  Is  it  a  case  at  law  ?  Most  un- 
qnestionably ;  all  cases  are  such  that  do  not  fall  within  the 
domain  of  equity  or  admiralty.  Does  it  not  involve  the 
requisite  amount  to  come  within  the  jurisdiction  of  this 
Court  in  that  particular  ?  Judgment  for  nine  thousand  six 
hundred  dollars  has  been  rendered  against  the  lands  of 
Houghton.  Bnt  were  it  otherwise,  this  is  a  case  in  which 
the  jurisdiction  of  this  Court  does  not  depend  upon  the 
question  of  amount  —  it  is  a  case  involving  the  legality  of 
a  tax,  an  assessment  (People  v.  Mier,  24  CaL  61,  66,  71, 
72 ;  Bell  v.  Crippen,  28  CaL  328 ;  MaJilsted  v.  Blanc,  34 
CaL  679.) 

This  case,  therefore,  comes  within  the  letter  of  the  Con- 
stitutiotiy  and  that  instroment  emphatically  declares  that 
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this  Ooort  shall  have  appellate  jnrisdictaon.  This  jurisdic- 
tion it  is  not  in  the  power  of  the  Legislature  to  take  away  — 
legislation  may  prescribe  the  mode  of  its  exercise^  but  can- 
not take  it  away.  {Height  v.  Oay,  8  Oal.  300.)  Nor  does 
the  fact  that  the  proceedings  are  somewhat  special  in  their 
character  affect  the  jurisdiction  <xf  the  Court  If  the  con- 
stitutional elements  essential  to  the  appellate  jurisdiction  of 
diis  Ciourt  exist,  it  is  not  material  whether  the  proceedings 
be  special  or  otherwise.  If  the  sum  invobed  be  of  the 
requisite  amount,  if  the  proceeding  partake  of  the  character 
of  a  suit  in  e^ly,  or  if  it  involve  the  legality  of  a  tax,  im- 
post, assessment,  toll,  or  municipal  fine,  it  matters  not  what 
the  nature  or  character  of  the  proceedings  in  other  respects 
may  be,  this  Court,  in  the  language  of  the  Constitutioii, 
'^c^all  have  appellate  jurisdiction."  The  purpose  of  thKt 
instrument  was,  in  all  cases  in  which  questions  of  the  grave 
and  important  character  usually  arising  where  the  amount 
is  large,  the  suit  is  of  an  equitable  nature,  or  the  legality  of 
any  tax,  impost,  assessment,  toll,  or  municipal  fine  is  in- 
volved, to  reserve  to  the  parties  the  right  of  appeal  to  this 
Court,  regardless  of  the  mere  form  in  which  the  case  might 
be  presented.     (Knowlea  y.  Yeates,  81  CaL  82.) 

**  The  primary  meaning  of  the  word  '  case,^  according  to 
lexicographers,  is,  ^  causa'  When  applied  to  legal  proceed- 
ings it  imports  a  state  of  facts  which  furnishes  occasion  for 
the  exercise  of  the  jurisdiction  of  a  Court  of  justice.  In 
this,  its  generic  sense,  the  word  includes  all  cases,  special  or 
otherwise."  (Kundolff  v.  Thalheimer,  2  Kern.  596 ;  Benson 
V.  Cromwell,  26  Barb.  221 ;  Bicks  v.  Beed,  19  Cal.  672- 
674;  McNeil  v.  BorUmd,  23  Cal.  148;  AtmU  v.  Bees,  18 
N.  Y.  68.)  The  qualifying  expression,  "at  law,"  is  used  in 
contradistinction  to  equity,  and  should  not  be  so  construed 
as  to  limit  the  jurisdiction  of  this  Court  to  actions  purely 
ifiJter  partes.  Such  a  construction  would  be  inadmissible,  be- 
cause, opposed  to  the  received  practical  construction^  would 
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do  yiolenoe  to  the  letter  and  spirit  of  the  text  of  the  Con- 
fltitntion,  and  strip  this  Court  of  all  itausduhoiesa.  (PeopU 
T.  Mier,  24  Oal  66.) 

In  regard  ta  the  material  oaaea  cited  in  support  ci  the 
motion,  we  beg  to  make  but  a  few  remarks.  As  to  the 
Kew  York  oaaea:  The  Constitution,  of  1846,  of  New  York 
is  entirdy  unlika  ours  in  its  distribution  of  judicial  power. 
The  first  section  of  the  sixth  article  of  that  Constitution  cre- 
ates a  court  for  the  trial  of  impeachments;  Uie  second  pro- 
rides  for  the  creation  of  the  Court  of  Appeals,  but  does  not 
define  its  jurisdiction;  the  third,  that  there  diall  be  a  Su- 
preme Court,  having  general  jurisdiction  in  law  and  equity; 
the  f ourthy  for  the  creation  of  Supreme  Court  districts ;  the 
fifth,  that  the  L^slature  shall  have  the  same  power  to  alter 
and  regulate  jurisdiction  and  proceedings  in  law  and  equity, 
as  they  hav^e  heretofore  possessed;  the  fourteenth,  among 
ether  things,  that  the  Legislature  may  confer  equity  juris- 
diction upon  the  County  Judge;  and  the  twenty-first  section 
declares  that  the  L^slature  may  authorize  the  judgments, 
decreee,  and  decisions  of  any  local  inferior  Court  of  record 
of  original  jurisdiction,  established  in  a  city,  to  be  removed 
for  review  directly  into  tho  Court  of  Appeals.  (American 
Constitutionfi,  144,  145  —  Constitution  of  New  York.) 
These  are  its  material  provisions  upon  the  subject  of  the 
jurisdiction  of  the  judiciary,  and  the  Court  will  at  once  see 
that  the  entire  matter  is  left  in  the  power  of  the  Legislature 
to  define  and  regulate.  Unlike  our  Constitution,  that  of 
New  York  made  no  specific  enimieration  of  the  jurisdiction 
of  its  Courts,  and,  6i  course,  the  right  of  appeal  there  de- 
pended not  upon  the  Constitution,  but  upon  the  statute  ex- 
pressly conferring  it.  Such  was  the  Constitution  of  New 
York  in  force  at  the  time  the  cases  cited  were  decided. 

Bearing  this  in  mind,  let  us  consider  those  cases. 

In  McAUisier  v.  The  Albion  Plank  Road  Company,  6 
field.  36^  the  statute  authorized  the  original  application  to 
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be  made  to  the  Ooimly  Coart,  and  allowed  to  appeal  from  its 
jtidgmetit  to  the  Supreme  Court,  and  declared  that  the  judg- 
ment of  the  Court  upon  the  appeal  "  shall  be  final  and  con- 
clusive in  the  matter.**  Upon  this  Vxase  we  remark  that 
there  was  no  constitutional  right  of  appeal^  and  the  statute 
expressly  providing  for  our  appeal,  arid  declaring  the  judg- 
ment rendered  upon  that  appeal  **  final  and  conclusive  of  the 
matter,*'  clearly  showed  the  intention  of  the  Legislature  not 
to  allow  of  any  further  appeal.  In  our  Act  of  the  Legisla- 
ture the  word  appeal  does  not  once  occur,  and  there  is  noth- 
ing from  which  to  infer  an  intention  on  the  part  of  the 
L^slature  to  take  it  away  if  it  existed. 

In  the  New  York  Central  B,  R.  Co.  v.  Marvin,  1  Kem. 
2Y8,  the  statute  authorized  an  appeal  from  the  appraisal  of 
the  Comiriissioners  to  the  special  or  general  term  of  the  Su- 
preme Court,  and  empowered  the  Court,  in  its  discretion,  to 
recommit  the  matter  to  the  Commissioners,  but  the  second  re- 
port of  the  Commissioners  was  declared  "final  and  conclu- 
sive." The  Court  was  not  allowed  to  alter  or  interfere  with  the 
second  report  —  the  statute  made  it  final  and  conclusive. 
Under  the  laws  of  New  York  an  appeal  would  lie  from  the 
judgment  of  the  general  term,  but  not  from  the  special  term 
of  the  Supreme  Court,  to  the  Court  of  Appeals;  and  as  th<* 
party  might,  at  his  election,  appeal  from  the  first  appraisal  to 
the  special  or  general  term  of  the  Supreme  Court,  the  Court 
of  Appeals  held  that  it  was  evidence  of  the  intention  not  to 
allow  an  appeal  to  that  Court  at  all,  inasmuch  as  none  was 
expressly  provided  for — that  should  it,  uphold  the  right  of 
appeal  from  the  general  term,  it  would  still  be  in  the  power 
of  the  party  by  appealing  to  the  special  term,  from  which 
no  further  appeal  would  lie  in  any  case  to  cut  oflf  the  right 
of  appeal  to  the  Court  of  Appeals,  and  therefore  the  right 
of  such  appeal  at  all  was  inadmissible.  How  widely  differ- 
ent from  the  statute  in  the  case  at  bar,  where  no  provision  is 
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from  which  to  show  any  intent  to  take  the  ri^t  away. 

The  Court  of  Appeds  further  dwell  upon  the  fact  that  the 
statute  indicated  an  entire  system  for  asoertainisg  the  value 
of  the  lands,  taken.  In  lh»  statute  here  in  question  there  is 
no  such  system  In  Mahofiey  v.  The  Ban  Fraticieco  and  8wn 
Jose  22.  B.  Co.,  29  Cal.  116,  this  last  argument  was  urged 
upon  the  Owrt  against  the  right  of  review^  and  this  very 
case,  and  others  cited  in  support  oC  it,  but  the  Court  over- 
ruled it,  and  maintained  the  4^t  of  review.  The  same 
observations  apply  to  the  other  New  York  cases  oited.  The 
same  remarks  apply  to  the  Constitution  of  the  United  States 
that  have  been  made  in  regard  to  that  of  New  York.  Appel- 
late jurisdiction  is  conferred  upon  the  Supreme  Court  of  the  A 
United  States,  ^*  both  as  to  law  and  fact,  with  such  excep- 
tions and  under  such  regulations  as  the  Coiigress  shall  make."  ;^ 
(Const.  U.  S.,  Art.  Ill,  Sec.  2,  Subd.  3.) 

The  Act  of  Congress  involved  in  the  U.  8.  v.  Naurse,  6 
Pet.  493,  allowed  no  appeal,  nor  had  the  Supreme  Court  any 
appellate  jurisdiction  in  aheence  of  such  express  allowance. 
Hence  the  case  is  not  in  point  ({7.  8.  v.  Circuit  Jt^ea,  8 
Wall  676,  677,  67a) 

In  conclusion,  we  insist  that  the  law  does  not  favor  repeal 
by  implication.  By  implication  alone  are  we  sought  to  be 
deprived  of  the  right  of  appeal.  By  implication  alone  is 
the  jurisdiction  of  this  Court  sought  to  be  abridged.  This 
is  inadmissible;  yet  were  the  implication  as  strong  as  the 
rule  requires,  we  submit  that  under  the  Constitution  we  can- 
not be  divested  of  our  right  of  appeal,  nor  can  the  appellate 
jurisdiction  of  this  Court  be  abridged.  {Crosley  v.  PaicK  18 
Cal  442.) 
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JcoMs  E.  Hardy,  Jot.  M.  No^Xguss,  and  B.  D.  Sawyer,  iot 
Bespondent 

The  judgment  of  the  County  Court  in  tlie  premises  is 
final  and  conclusive^  and  no  appeal  is  allowed  therefrom  by 
law.  It  is  not  questioned  that  this  is  a  special  case,  or  spe- 
cial proceeding;  or  that  the  Country  Court  had  jurisdiction  of 
the  entire  matters  conjtained  in  the  Acts  of  the  Legislature. 
The  appeal  is  from  the  orders  and  the  judgment  of  the 
Court,  ^^  made  and  entered  in  the  said  proceedings."  Being 
a  special  case  or  proceeding  (Stats.  1869-70,  p.  43 ;  Saunders 
y.  Haynes,  13  Oal.  162;  Htche  v.  Beed,  19  CaL  674,  and 
cases  there  cited),  it  is  a  '^special  creation  of  the  statute,'^ 
and  within  the  legitimate  scope  and  power  of  the  Legislature 
to  vest  the  County  Court  with  jurisdiction,  absolute  and  final, 
and  independent  of  review  by  the  Supreme  Court. 

The  language  of  the  statute  is,  ^'  such  judgment  of  said 
County  Court  as  to  the  premises  shall  be  final  and  conclu- 
sive.'^  The  proper  interpretation  to  be  given  to  the  words 
^^  final  judgment "  is,'  that  it  is  such  a  judgment  as  at  once 
puts  an  end  to  the  proceeding. 

In  the  case  of  McAllister  et  dl..  Commissioners  v.  The 
Albion  Plank  Road  Company,  10  N.  Y.  (6  Seld.  353),  the 
language  used  in  the  statute  under  which  the  proceedings 
originated  and  culminated  was,  '^and  such  judgment  shall 
be  final  and  conclusive."  The  Court  of  Appeals,  on  motion 
to  dismiss  the  appeal  on  the  ground  that  tiie  order  of  the 
Supreme  Court  was  not  appealable,  say: 

"We  are  of  the  opinion  that  it  was  the  intention  of  the 
Legislature  that  the  decision  of  the  Supreme  Court  upon 
appeal  from  the  County  Court,  under  the  plank  road  Acts, 
should  be  an  end  of  the  controversy,  and  that  no  appeal  will 
lie  to  this  Court  therefrom.  The  Act  of  1847  declares  that 
iueh  decision  shall  be  final  in  the  matter,  and  the  Act  of 
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1851  that  it  shall  be  final  and  ooncludiva  ,]^  is.  not -p^ 
ceived  how  any  effect  c^  be  given  to  ttese  eKpreasions  un- 
less it  be  to  take  away  and  prevent  any  further  appeal  of 
review.  They  certainly  add  nothing  to  the  foice  or  validity 
of  the  decision,  which  would  be  j^8t  a^  binding  md  ope^9r 
tive,  in  all  respects,  without  as  with  them,  and  it  will  hai^y 
do,  after  they  have  been  inserted  in  the  original  Act  a»d 
repeated  in  the  amendment^  to  treat  them  aa  reduncUni  9^4 
meaning  nothing.'' 

In  the  caae  of  New  T^h  Ceninkl  Railroad  Company  t. 
Marvin,  11  N.  Y.  (1  Kern.  277)|  an  appeij  was  taken  froik 
a  judgment  of  the  Supreme  Court  affirming  th^  report  of 
Ck>mmi80ioxkers.  The  Act  of  the  L^gialatore  in  rafereiice 
to  the  subject  matter  of  the  proceeding  provided  that  the 
judgment  of  the  Supreme  Court  should  be  ^*  final  and  oon- 
dusive."     The   Court  of  Appeals  granted  the  motion  to  "N 

dismiss,  and  stated  that  '^  the  whole  proceeding  is  a  i^eeial 
creation  of  the  statute,  and  seems  designed  to  form  a  coin- 
plete  system  of  itself,  entirely  independent  of  the  general 
provision  of  the  statute  authorizing  appeals  to  this  Court'' 

In  the  case  at  bar,  ^'the  prooeeding  is  a  special  creation 
of  statute ; "  there  is  no  general  law  authorizing  the  pip- 
ceeding,  and  it  undoubtedly  was  *^  designed  to  f ctrm  a  comr 
plete  system  of  itself; "  and,  there  beiug  no  «i^eal  provided 
for,  no  machinery  by  which  it  can  be  brought  to  the 
Supreme  Court,  "it  is  entirely  independent  of  the  general 
provision  of  the  statute  authori^ng  appeals."  (In  the  Matr 
ier  of  Extending  Canal  and  Widening  Walker  Streele,  13 
N.  T.,  2  Kern.  406 ;  King  et  al.  v.  Mayor  of  New  TorJc,  3p 
N.  Y.,  9  Tif.  182 ;  New  York  Central, Railroad  Compaq  v, 
Marvin,  1  Kern,  276.)  , 

If  the  general  provisions  of  .the  Practice  A)ct  apply,  Why 
have  not  the  parties  appellant  the  ri^t  to  iMve  ior  a  wm 
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trial  hi  the  Comity  Court  Under  what  view  of  the  law  are 
they  debarred  from  this  right?  And  if  they  have  failed  to 
exercise  it,  how  can  Aey  hope  for  remedy  by  appeal  ? 

We  submit  that  the  proceeding  in  question  is  not  gov- 
erned by  any  of  the  requirements  or  provisions  of  the  Prtie- 
tioe  Act,  but  that  it  is  a  special  statutory  proceeding;  and, 
in  the  absence  of  express  legislative  enactment,  the  statute 
regulating  appekls  has  no  application.  (The  Bowery  Ex- 
Utmon  Case,  2  Abb.  Pr.  368,  370 ;  opinion  of  Peabody,  J.) 
In  the  matter  of  contempts,  the  action  of  the  Cburt  cannot 
be  reviewed.  (Cohen  v.  Janes,  5  Cal.  494.)  And  if,  in  eon- 
tested  election  oases,  the  statute  did  not  specially  autliorize 
appeals,  it  would  be  qtiestionable  if  this  Court  would  con- 
aider  them* 

This  is  not  a  case  at  law  involving  the  legsility  of  a  tax  or 
assessment. 

The  Practice  Act,  section  one,  provides:  ^^That  there 
shall  be  in  this  State  but  one  form  of  civil  actions  for  the 
enforcement  or  protection  of  private  rights  and  the  ledresa 
or  prevention  of  private  wrongs.**  "  Sec.  2.  In  such  action 
the  pai^  complkining  shall  be  known  as  the  plaintiff,  and 
the  adverse  party  as  the  defendant"  The  word  "case** 
means  an  action,  or  suit  at  law,  or  in  equity.  (BurrilVs  Law 
Dictionary,  185 ;  Bouvier*s  Law  Dictionary,  248 ;  1  Wheat. 
852;  3  Story  on  Const  507;  9  Wheat  819;  9  Peters,  223.) 
Does  it  need  argument  or  illustration  to  prove  that  this 
special  proceeding  is  not  an  action,  or  suit  at  law,  or  in 
equity!  We  imagine  not  Is  it  in  the  form  recognized  in 
the  prosecution  of  suits  at  law  or  in  equity  f  Who  has  filed 
tiie  complaint  t  No  one;  because  there  has  been  no  com- 
plaint filed.  ITo  summons  or  process  was  issued  under  the 
seal  of  the  Court,  or  hand  of  the  Okrk  of  the  county. 
Who^  may  we  be  permitted  to  inquire,  was  the  party  plain- 
tiff, or  known  as  the  party  plaintiff?  and- what  persons  stood 
in  the  relation  of  parties  defendant!    There  is  not  in  the 
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whole  proceeding  anj  of  tlie  essential  prerequisites  of  an 
action  at  law  or  in  equity.  '  It  is  special  proceeding.  {Par- 
sons  T.  Tuohitnne  Wai^r  Co.,  5  Cal.  48;  Hicks  v.  Beed^  Id 
Cal.  574;  Mclfiel  v.  Borland,  98  CaL  147.)  Before  the 
legality  of  a  tax  or  assessment  can  be  involyed,  there  must 
be  a  case  at  law;  or  when  equitable  relief  is  asked,  a  casd 
m  equity.  (BeU  y.  Ofippm,  28  Oal.  837.)  In  what  mannei: 
can  be  said  the  legalilr^  of  a  tax,  etc,  is  involved  in  this 
proceeding  at  this  time,  and  in  reference  particularly  to  the 
respeetive  poeitiona  of  parties  appellant?  No  complaint  is 
made  as  to  the*  judgment  rendered  against  the  ai^llant's 
property.  The  illegality  of  an  assessment,  or  tax,  nmst  be 
founded  upon  want  of  eonstitntional  poww  to  create  and 
BonfuMllment  of  tiie  reqmrementa  of  the  provisions  of  the 
statute  authorizing  the  levy;  and  in  either  contingency,  the 
party  seeking  to  evade  payment  must  plead,'  and  show  to 
the  Court  in  what  the  illegalilgr  of  the  tax  omiaists. 


By  the  C^rt,  Cbockxtt,  J.: 

The  motion  to  dismiss  the  appeal  in  this  ease  must  be 
eoBtroUed  in  its  decision  by  a  solution  of  the  following  ques- 
tions: 

First  —  Does  the  special  Act  of  February  1st,  1870  (Stats. 
1869-70,  p.  41),  by  necessary  implication,  or  reasonable  in- 
tendment^ prohibit  an  appeal  in  this  case  t 

Second — ^If  not,  does  section  three  hundred  and  fifty-nine 
of  the  code  authorize  an  appeal  in  this  class  of  cases? 

If  the  first  question  shidl  be  answered  in  the  affirmative, 
It  may  be  necessary  to  conaider  the  further  question,  whether 
the  Constitution  has  conferred  upon  this  Court  appellate 
jurisdiction  in  cases  of  this  character,  in  which  event  the 
L^slature  would  not  have  the  power  to  take  it  away^  or  to 
prohibit  us  fron;i  exercising  it 

In  considering  the  first  questicm  it  is  our  datj  so  to  inters 
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pret  the  Act  o|  Februarj  1st,  1670^  if  practicable^  as  1^  upr 
hold  the  right  of  appeal;  for  it  is  not  ligbtlj  to  be  aBsuine4 
that  the  Legislature  intended  to  deny  a  right  of  appeal  in  a 
case  inTolTing  so  large  ^Jl  amount  and  affecting  the  interests 
of  so  many  persons.  If ,  theref ore,  the  statute  is  capable 
of  being  so  construed  as  to  maintain  the  right  of  appeal 
without  violating  the  well  established  rules  for  construing 
statutes^  I  should  deem  it  to  be  my  duty  to  give  it  that 
construction. 

On  the  other  hand,  if  the  Legislature  has  clearly  eq^reeaed 
its  intention  that  there  shall  be  no  appeal  in  this  casoi  the 
Courts  have  no  right  to  defeat  this  manifest  intuition  by  tor- 
taring  or  disregarding  the  language  of  the  statute.  One  of 
the  rules  for  construing  statutes  is,  that  the  words  are  to  ba 
taken  in  their  usual  and  popular  aensCi  unless  they  have  a 
well  understood  technical  meaning;  and  another  rule  is^  tfaal^ 
if  practicable,  effect  shall  be  given  to  all  the  words  and  pro- 
visions of  the  statute. 

It  is  not  to  be  presumed  that  the  Legislatu]:e  employed 
language  which  was  intended  to  be  meaningless,  and  to  per- 
form no  useful  office.  Section  thirteen  of  the  Act  under  con- 
sideration, after  providing  for  a  publication  of  notice  of  the 
filing  of  the  report  of  the  Oommissioners,  provides  that 
within  twenty  days  after  the  publication  of  the  notice,  any 
person  interested  may  file  in  the  County  Court  objections  to 
the  report;  and  if  no  sudi  objections  are  filed  within  that 
period,  the  report  '^  shall  be  final  and  conclusive  on  all  par- 
ties interested;  and  all  assessments  made  and  set  forth  in 
said  report  shall  be  a  lien  upon  the  respective  parcels  of 
land  and  property  in  said  district  upon  wUch  said  assess* 
ments  are  charged  by  said  report'' 

If  the  proceedings  had  stopped  here,  and  no  objections  to 
the  report  had  been  filed  within  the  twenty  days,  it  is  clear 
that  aD  parties  would  have  been  concluded,  and  the  report 
oould  not  have  been  reviewed,  either  by  the  County  Court 
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or  on  appeal  Hie  meamng  of  the  words  '^  final  and  oon* 
eltisiye/'  as  here  employed^  is  ammistakable.  But  this  sectuni 
further  provides  that  if  objeetions  are  filed  within  the  twenty 
days,  the  County  Conrt  shall  proceed  to  hear  them,  and  may 
flitiier  set  aside  or  modify  the  report^  or  may  recoxnmit  it  to 
&e  Conmiissioners  with  instraetions,  in  which  latter  event  a 
new,  or  amended  repor^  shall  he  made;  on  the  coming  in  of 
which  ^  the  same  right  of  objection  by  any  party  interested 
shall  eadsty  as  to  said  second,  or  amended  report^  as  herein* 
before  provided  as  to  said  first  report '' 

But  the  power  of  the  06unty  Court  over  the  second  report 
is  limited  to  the  rendering  of  "  a  judgment  as  to  said  report, 
or  as  to  any  of  the  matters  therein  contained,  and  such  judg- 
ment of  said  County  Court,  as  to  the  premises,  shall  be  final 
and  conclusive;  and  up<xi  tiie  final  judgment  of  said  County  .     , 

Court,  as  to  the  premises,  all  assessments  made  and  set  forth  ^ 

in  said  report  shall,  from  and  after  said  final  judgment,  be  a 
fien  upon  the  respective  lands  and  property  in  the  district 
upon  which  said  assessments  are  charged  by  said  report/' 

On  the  hearing  of  the  objections  to  the  second  report  the 
Coimty  Court  could  either  confirm  it  or  set  it  aside  entirely, 
and  perhaps  might  modify  it,  but  had  no  power  to  recom- 
mit it  with  instructions  for  another  report.  This  is  perfectly 
obvious^  from  the  fact  that  whilst  the  power  to  recommit 
the  first  report  is  expressly  given,  the  statute  is  not  only 
silent  in  this  respect  as  to  the  second  report,  but  limits  the 
power  of  the  Court  to  the  rendering  of  "  a  judgment  as  to 
said  report,  or  as  to  any  of  the  matters  therein  contained." 
If  the  second  report  had  been  set  aside  by  the  judgment  of 
the  Court,  the  proceedings  for  the  assessment  must  have  been 
eommenoed  de  novo.  Kor  could  there  have  been  any  appeal 
from  the  judgment.  TKe  objecting  parties  could  not  have 
appealed  from  a  judgment  in  their  favor  relieving  them 
entirely  from  the  assessment,  and  the  city  and  county  has  no 
interest  in  the  question  of  the  assessments.    The  judgment. 
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in  the  language  of  the  atatnte,  would  have  been  ^^  final  and 
eondufiiye/'  But  the  Court  confirmed  the  aecogid  report, 
and  the  appellant,  Houghton,  one  of  the  objeotoro,  haa  ap- 
pealed. It  k  nrged  on  his  behalf,  that  when  the  Act  of  Feb- 
ruary Ist,  1870,  dedarea  that  the  judgm^it  of  the  County 
Court  on  the  second  report  shall  be  ^  final  and  condusiye," 
it  was  not  thereby  intended  that  it  should  be  absolutely 
final  and  conoluaive  for  aU  purposes,  so  as  to  prohilnt  an 
appeal,  but  only  that  it  should  be  the  final  action  of  the 
County  Court  in  the  matter;  that  it  should  conclude  and 
terminate  the  proceedings  before  that  tribunal  so  com- 
pletely that  it  could  take  no  further  step  in  them,  not  eyen 
for  the  purpose  of  hearing  and  deciding  an  application  for 
a  new  trial  of  the  objections  to  the  report.  But  I  think  it 
could  not  haye  been  the  intention  of  the  Legislature  to 
deny  to  the  County  Court  the  power  to  hear  and  dedde  a 
motion  for  a  new  trial.  If  the  objectors  had  discoyered,  for 
the  first  time,  after  the  trial,  that  the  Commissioners  had 
been  bribed,  and  had  made  a  fraudulent  report,  or  new  and 
material  eyidence,  showing  the  report  to  be  clearly  erro- 
neous, or  if  the  objelctors  and  their  counsel  had  been  pre- 
vented by  inevitable  accfdent  from  attending  the  trial  and 
offering  eyidence  in  support  of  the  objections,  I  cannot  at- 
tribute to  the  Legislature  the  intention  to  prohibit  them  by 
statute  from  setting  up  these  facts  on  a  motion  for  a  new 
trial.  In  my  opinion,  the  provision  as  to  the  final  and  con- 
clusive effect  of  the  judgment  has  no  reference  whatever  to 
a  motion  for  a  new  trial,  and  I  have  no  doubt  whatever  that 
it  was  competent  for  the  County  Court  to  hear  and  decide  a 
motion  of  that  character,  and  if  the  motion  was  granted  to 
retry  the  cause.  What,  then,  does  the  statute  mean  when 
it  declares  that  the  judgment  of  the  County  Court  on  the 
second  report  shall  be  *'  final  and  conclusive?**  It  is  appar- 
ent that  if  these  words  had  been  wholly  omitted  the  judg^ 
ment  would  have  been  ''firud**  in  that  Court     It  would 
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have  ended  the  proceeding  before  that  tribunal,  which  had 
no  power  to  reooxninit  the  report  with  a  yiew  to  fxirther 
action  in  the  matter.  When  it  rendered  a  judgment  on  the 
second  report  its  power  was  ezhauffted,  except  to  grant  a 
new  trial,  whidi  the  statute  was  not  intended  to  prohibit 
The  judgment,  therefore,  was  ''  fmai "  in  that^  Courts  eyen 
though  the  AiCt  had  not  so  pronounced  it  .  But  the  statute 
provides  that  it  shall  iK)t  only  be  final  but  '*  conclusive  *'  On 
whom,  and  for  what  purposes  t  In  that  Court,  being  a  final 
judgment,  it  was  "  condusive,"  propria  vigore^on.  the  Court 
and  the  parties,  so  long  as  it  remained  in  ^rce ;  and  it  would 
have  been  a  work  of  supererogation  for  the  Legislature  to 
declare  that  a  judgment  should  be  final  and  conclusive  in 
that  Court,  when  it  would  have  been  equally  so  without  the 
declaration.  To  give  to  these  words  so  limited  an  effect 
would  be  to  impute  to  the  Legislature  the  foUy  of  incorpo- 
rating into  the  statute  a  meaningless  phrase,  without  force 
«r  effect,  and  accomplishing  nothing.  This  would  be  to 
disregard  one  of  the  most  thoroughly  established  rules  for 
construing  statutes.  It  is  our  duty  to  give  effect,  if  practi- 
cable, to  every  portion  of  the  statute;  and  we  cannot  pre- 
sume that,  in  declaring  the  final  and  conclusive  effect  of  the 
judgment,  the  Legislature  intended  to  announce  only  what 
would  have  been  equally  apparent  without  that  clause.  We 
must  seek  for  some  other  and  noore  effective  i^eaning  in  the 
phrase  ^' final  and  conclusive,''  and  none  other  has  been  sug- 
gested pr  occurs  to  me  than  that  the  judgment  shall  be  final 
and  conclusive  for  all  purposes  whatsoever,  and  shall  end 
the  litigation.  This,  in  effect,  is  to  deny  an  appeal  from 
the  judgment,  and  to  make  it  absolutely  conclusive  on  the 
parties.  It  is  not  our  province  to  discuss  the  wisdom  and 
policy  of  such  legislation*  This  belongs  solely  to  the  l^sla- 
tive  department,  whose  enactments  it  is  our  duty  to  earpound, 
in  aooordanoe  with  iSbe  expressed  will  of  the  Legislate  fa. 
In  support  of  this  constructioQ  of  the  statute  I  refer  to  the 
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following  adjudged  cases,  which,  though  founded  on  statutes 
perhaps  not  strictly  analogous  to  ours,  nevertheless  strongly 
support  the  views  here  expressed.  (McAUister  et  al.,  Com^ 
missioners,  v.  Albion  Plamk  Road  Company,  10  N.  T.^  6 
Seld.  853;  King  et  ai.  v.  Mayor  of  New  York,  86  K  T.,  9 
Tif .  182 ;  -^^ti^  York  Central  BaXIroad  Company  v.  Marvin, 
11  N.  Y.,  1  Kern.  277 ;  Matter  of  extending  Canal  and  Wid- 
ening Walker  Streets,  12  N.  T.,  2  Kern.  406;  Matter  of 
Widening  Wda  Street,  17  Barb.  6l7.) 

But  it  is  claimed  by  the  appellant  that,  if  the  statute  be 
construed  as  prohibiting  an  appeal,  it  is,  pro  tanto,  unconsti- 
tutional, inasmuch  as  the  Constitution  confers  upon  this 
Court  appellate  jurisdiction  in  this  class  of  cases.  The  Con- 
stitution, Art.  VI  section  four,  confers  upon  this  Court  ap- 
pellate jurisdiction  ^  in  all  cases  in  equity ;  also,  in  all  cases 
at  law  which  involve  the  title  or  possession  of  real  estate,  or 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine.*'  Section  six  confers  upon  the  District  Courts  original 
jurisdiction  in  all  these  cases,  in  precisely  the  same  lan- 
guage; and  section  eight  confers  upon  the  County  Courts 
original  jurisdiction,  '^  of  all  such  special  cases  and  proceed- 
ings as  are  not  otherwise  provided  for.**  The  argument  is 
that  this  is  a  "case  at  law,**  whidi  involves  the  legality  of 
an  assessment,  in  the  true  sense  of  Article  VT,  section  four, 
of  the  Constitution,  and  not  a  '^special  proceeding,**  in  tke 
proper  sense  of  section  eight.  But  it  is  too  plain  to  admit 
of  debate  that  this  is  not  a  "  case  at  law,**  within  the  mean* 
ing  of  section  four,  and  that  it  is  a  "special  proceeding,** 
within  section  eight,  of  which  the  County  Court  has  original 
jurisdiction.  Prom  an  early  period  in  the  history  of  the 
State  down  to  the  present  time  proceedings  for  the  opening;, 
grading,  extension,  paving,  and  alteration  of  streets,  and  the 
assessment  of  damages  caused  thereby,  have  been  treated 
by  the  Legislature  and  the  Courts  as  "  special  prooeedingBy** 
and  not  as  "  cases  at  law.**     Tfais  Court;  in  numerooa  di^ 
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ciBionSy  has  acquiesced  in  and  directly  affirmed  this  view  of 
these  cases ;  and  the  doctrine  has  hecome  toa  firmly  estab- 
lished to  be  open  to  discussion  at  this  late  day.  This,  there- 
fore, most  be  deemed  a  ^^  special  proceeding''  of  whdob  &e 
County  Court  oould  properly  take  jurisdiction,  and  not  a 
^case  at  law/'  involving  the  legality  of  an  assessment,  of 
which  the  Oonstitution  QonfMs  upon  this  Court  appellate 
jnrisdictidii.  But  if  it  were  otherwise,  and  if  this  were  to 
be  deemed  a  case  at  law,  involving  the  legality  of  an  assess- 
ment, I  do  not  perceive  how  it  would  benefit  the  appellant 
in  respect  to  the  damages  which  he  claims.  For,  if  this  be 
a  case  of  that  character,  it  was  not  oompetent  for  the  Legis- 
lature to  confer  jurisdiction  of  it  upon  the  Counly  Court,  in- 
asmuch as  the  Constituticm,  in  ezpretis  terms,  confers  upon 
the  District  Courts  original  jurisdiction  in  that  class  of 
cases;  and  it  is  well  settled  that  the  jurisdiction  in  such 
cases  is  exclusive,  unless  there  be  something  in  the  instm- 
ment  evincing  a  contrary  intent  If  the  appellant  had  suc: 
ceeded  in  convincing  us  that  this  is  a*  case  at  law,  involving 
the  l^ality  of  an  assessment,  we  would  have  been  con- 
strained to  hold  that  the  Act  conferring  jurisdiction  on  the. 
County  Court  was  unconstitutional  and  void,  and  the  whole 
machinery  for  enforcing  the  assessment  would  have  fallen 
with  the  Act 

If  the  appellant  and  other  property  owners  ha;ve  suffered 
file  grievous  damage  of  which  th^  complain,  from  reducing 
the  grade  of  Second  street,  it  has  doubtless  resulted  froin 
faulty  legislation;  but  in  the  present  condition  of  the  case, 
their  only  resource  would  appear  to  be  an  sppeal  to  the. 
Legislature  for  the  appropriate  reUelL 

Appeal  dismissed. 
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late  jurisdiction  ol  the  C!oiirt^  ^  dofiAed  by  the  Constitu- 
tion.  Should  we  even  assume,  therefore,  that  the  case  at 
bar  is  included  within  the.  expression  of  section  three  hnnr 
dred  and  fifty-nine  of  th^  Practice  Act ;  that  it  involves  the . 
"  legality  of  an  assessments*  or  that  it  is  "  n  special  case 
within  the  appellate  jurisdiction  of  the  Supreme  Court;" 
and  so,  in  the  one  way  or  the  other,  the  subject  of  aii  appeal 
to  this  Court,  if  respect  were  had  only  to  section  three  hun- 
dred and  fif ty-ninc;  itself ;  yet,  as  we  hold,  that  that  section 
of  the  Practice  Act  has  become  i^ioperative  as  to  the  judg* 
ment  of  the  County  Court  now  in  question  (because  of  the 
provisions  of  the  Acts  of  1868  and  1870  specialUf  applicable 
to  that  judgment,  and  declaring  it  concluBive)>  it  follows  that 
the  appeal  taken  can  derive  no  support  from  section  three 
hundred  and  fifty-nine ;  and  there  is  no  other  statute  brought 
to  our  attention,  which  is  supposed  or  dfmned  to  give  an 
appeal  in  the  case  at  bar« 

If,  then,  it  be  true  that  an  appeal  in  the  case  at  bar  must  ex- 
ifity  if  at  all,  by  reason  of  section  three  hundred  and  fifty-nine, 
and  if  that  section  has,  as  to  this  case,  been  itself  repealed,  or 
rendered  inoperative  by  the  statutes  of  1868  and  1870,  it  re^ 
suits  that  the  appeal  must  fall  with  the  statute,  upon  which 
alone  it  rested  foi  support.  Irrespective,  however,  of  the  quea* 
tion  of  procedure  involved,  I  come  now  to  inquire  whether  or 
not  the  case  under  consideration  be,  in  itself,  one  which  is 
subject  to  the  appellate  power  of  this  Courts  were  an  appeal 
or  writ  of  error  provided  for  that  purpose.  If  we  are  to  look 
to  the  Constitution  alone  as  being  the  source  of  the  appellate 
jurisdiction  of  ihe  Court,  we  find  that  it  extends  that  juris- 
diction to  all  caa^ds  in  equity;  not  to  cdl  cases  at  law,  but  to 
mich  of  them  only  as  involve  the  title^  or  possession  of  real  es^ 
tate,  or  the  l^ality  of  a  tax,  toll,  impost,  assessment,  or  mu- 
nicipal fine,  or  in  which  the  value  of  the  property  in  contro* 
versy  exceeds  a  named  sum  of  money,  etc  (Const,  Art.  VT, 
Bee  4«)  It  will  ba  seen,  upon  examination  of  the  Constitution, 
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that  the  cases  to  which  the  appellate  power  extends  are  care- 
folly  defined,  and  that  (with  the  exception  of  cases  arising 
in  tiie  Probate  Court,  and  criminal  cases  amounting  to  fej- 
ony),  np  case  is,  by  its  terms,  subject  to  review  here  in  the 
exercise  of  our  appellate  power,  unless  it  be  a  case  in  equity, 
tnr  a  case  at  law  of  B,defirted  character. 

It  is  argued  by  the  appeUanl;  that  the.  ca§e  is  a  ^  case  at 
law,''  one  inyolving  the  legality  of  an  aa^esBment,  and,  liiere- 
fore,  within  the  jurisdiction  of  this  Court  tp  hear  and  deter- 
mine. But  oven  if  it  <5an  be  said  to  involve  the  legality  of 
an  assessment^  I  think  it  clear  that  it  is  not  a  case  at  law 
within  the  intent  of  the  Constitution.  It  is  said  that  it  ie  a 
legal  controversy,  prosecuted  according  to  the  forms  of  la\^', 
and  that,  therefore,  it  is  a  case  at  law ;  but  though  it  £e  such 
controversy,  and  so  prosecuted,  it  does  not  follow  that  it  is  a 
case  at  law  in  the  sense  of  ilot  being  a  special  case.  A  special 
case  may  be  said  to  be  a  legal  controversy,  prosecuted  accord- 
ing to  ^e  forms  of  law,  and  yet  the  Constitution  itself  has 
distinctly  provided  that  the  jurisdiction  in  special  cases  shall 
be  in  the  County  Court,  unless  otherwise  provided  for.  A 
special  case  can  no  more  be  said  to  be  a  case  at  law,  in  ^ 
constitutional  sense,  merely  because  it  is  a  legal  controversy 
prosecuted  according  to  the  forms  of  law,  than  it  could  bp 
said  to  be  a  case  in  equity,  because  its  solution  might  involve 
a  consideration  of  the  principles  of  equity,  or  the  judicial 
proceedings  provided  for  its  determination  were  similar  in 
form  to  those  usually  observed  in  Courts  of  equity. 

But  the  case  at  bar  does  not  belong  to  either  one  of  the 
two  grand  divisions  of  civil  cases  mentioned  in  the  Constitu- 
tion as  subject  to  be  reviewed  here,  in  the  exercise  of  appel- 
late power,  but  does  unmistakably  belong  to  another  and  well 
defined  class  of  cases  which  are  accustomed  to  be  principally 
designated  and  distinguished  from  the  others  by  the  fact  that 
they  are  "not  cases  for  which,  the  Courts  of  general  juris- 
diction had  always  supplied  a  remedy/'     (Parson  ▼•  Tuol- 
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umne,  County  Water  Company,  5  CaL  43.).  Special 
are  special  procoedings  characleristically  differing  from  or- 
dinary suits  at  the  common  law  (Jackson  y.  Day,  15  CaL 
91) ;  special  proceedings  do  not  proceed  according  to  the 
course  of  the  common  law;  they  give  new  rights  and  afford 
new  remedies  (Saunders  v.  Haynes,  18  Cal.  145)^  eta  This 
distinction  between  ^'  cases  at  law  **  and  ''  special  eases  **  waa 
already  established  and  enforced  by  this  Court  when^  in 
1862,  the  Constitution  was  amended,  and  ^^  cases  at  law^ 
and  '' special  casefi'*  again  provided  for;  " the  County  Courts 
shall  have  original  jurisdiction  *  *  *  of  all  such  special 
cases  and  proceedings  as  are  not  otherwise  provided  for'' 
(Art  yi,  Sec  8)^  is  the  language  of  the  constitutional  amend- 
ment of  1862.  I  can  attribute  to  this  expression  no  other 
meaning  than  that  which,  as  we  have  already  seen,  had  been 
theretofore  fixed  to  the  term  *'  special  cases  "  in  this  Court 
before  the  amendment  of  1862  was  adopted;  and  it  results 
that  "  special  cases,"  that  is,  cases  which  grow  out  of  special 
proceedings  authorized  by  statute  creating  rights  not  there- 
tofore existing,  and  providing  remedies  not  accustomed  to 
be  administered  by  Courts  of  law  or  equity  as  such,  are  not 
cases  at  law  within  the  appellate  jurisdiction  of  this  Court, 
as  defined  by  the  Constitution,  even  though  they  may  involve 
questions  or  values  which,  if  involved  in  a  case  at  law,  would 
constitute  it  one  to  be  reviewed  here  on  appeal  or  writ  of 
error. 

The  case  at  bar  not  being  a  case  in  equity  nor  a  case  at 
law,  within  the  constitutional  designation,  is  not  within  the 
appellate  jurisdiction  of  this  Court  as  defined  by  the  Consti- 
tution. Had  the  Acts  of  1868  and  1870,  out  of  which  this 
oontroverisy  has  arisen,  provided  that  an  appeal  from  the 
judgment  in  question  might  be  taken  to  this  Court,  a  ques- 
tion would  then  have  arisen  as  to  whether  or  not  it  is  com- 
petent for  the  Legislature  to  add  to  the  class  of  cases  over 
which  the  Constitution  has  declared  that  our  appellate  power 
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ifi  to  be  exercised,  another  and  distinct  class  not  ennmerated 
as  such  in  the  Constituticm,  but  omitted,  it  may  be,  ex  indue- 
tria,  therefrom.  But  as  the  case  here  does  not  present  that 
question,  I  am  not  to  be  understood  as  expressing  anyppinion 
upon  that  point 
I  am  ol  opinion  that  the  appeal  mizst  be  dinmiisaA 


TxicPLB,  J.,  conenrring  apeeially* 

I  am  inclined  to  agree  with  Mr.  Justice  Obockstt  in  his 
eonstniction  of  the  statute  under  which  the  proceedii^ 
were  had  in  this  case.  The  proceeding  is  merely  to  levy  an 
assessment  to  provide  certain  revenues  for  the  Qovermnent  -^ 

In  sudi  matters  it  is  not  usual  to  permit  Bh  appeal  to  the 
Courts  while  the  proceedings  are  in  fieri.  The  right  to 
supervise  the  officers  whose  duty  it  is  to  make  the  assess- 
ment would,  more  naturally,  perhaps  have  fallen  to  the 
Board  of  Supervisors,  as  in  the  case  of  other  assessments. 
It  is,  however,  a  proceeding  of  the  same  nature  as  thou^ 
it  had  been  had  in  the  Board  of  Supervisors.  It  is  a  pro- 
ceeding in  the  exercise  of  the  sovereign  power  of  taxation. 
As  I  have  said,  these  matters  are  usually  conducted  outoide 
of  the  Courts,  and  the  regularity  of  the  acts  of  the  officers 
is  usually  tested  in  collecting  or  resisting  the  collection  of 
taxes.  The  mei;e  fact  that  the  County  Court  was  allowed  to 
act  as  a  supervising  Board,  does  not,  therefore,  in  my  opinion, 
raise  the  presumption  that  it  was  intended  that  there 
should  be  an  appeal.  It  Is  final  and  conclusive  as  an  assess- 
ment, and  is  die  end  of  f^hat  proceeding.  It  then  becomes 
an  assessment  and  the  lien  immediately  attliches  to  the 
land. 

I  agree  wilii  the  Chief  Justice  that  this  is  not  a  ''  case  at 
hw/*  and,  therefore,  it  is  not  a  case  of  which  the  Con^- 
totion  has  vested  this  Court  with  appellate  jnrisdictioaa  In 
tennSi 
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JnKnowtes  y.  Teates,  81  Cal.  82^  diis  Court  held  that  Hie 
Oonstitution  gives  the  Court  appellate  jurisdiction  in  special 
cases.  They  rely,  to  some  extent,  upon  Conant  v.  Conaht, 
10  CaL  252.  I  have  never  been  satisfied  with  the  reasoning 
in  Knowlea  v.  Teates,  and  althou^  the  Court  have  ofttei 
entestained  jurifldietiNi  in  similar  eaaes,  wh^te  the  question 
has  not  been  raised,  I  do  not  understand  that  it  has  been 
expressly  affirmed,  except  in  Day  v.  Jones,  81  OaL  261,  de- 
cided at  the  same  term.  ^ 

The  case  of  Conant  v.  Conant  was  an  action  of  divorce,  in 
which  no  ri^ts  of  property  were  involved.  It  waa  oon- 
t^ided  that  the  Supreme  Court  had  no  jurisdiction,  becsuae 
it  did  not  fall  within  any  of  the  classes  mentioned  in  section 
four,  Article  VI,  of  the  Constitution,  aa  it  then  stood.  It 
conferred  upon  the  Supreme  Court  appellate  jurisdiction 
^^  in  all  cases  where  the  matter  in  dispute  exceeds  two  hun- 
dred dollars,^'  and  where  thai. legality  of  any  tax,  toll,  etc, 
was  in  question.  The  Court  say,  in  effect,  that  this  was  not 
intended  to  d^ne,  and,  therefore,  to  restrict  the  juriedio- 
tion  of  the  Court,  but  merely  to  limit  that  jurisdiction  in 
oases  capable  of  pecuniary  eomputatidn.  No  such  constmc; 
tion  can  possibly  be  given  to  the  language  of  the  Constitu- 
tion-as  amended.  That  section  now  reads  as  follows:  '^The 
Supreme  Court  shall  have  appellate  jurisdiction  in  all  eases 
in  equity;  also,  in  all  cases  at  law  which  involve  the  title  or 
possession  of  real  estate,  or  the  legality  of  ^  any  tax,  impost, 
assessment,  toll,  or  municipal  fine,  or  in  whi<^  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars;  also,  in  all  eases 
;  arising  in  the  Probate  Courts ;  and  also,  in  all  criminal  cases 
.  aopQunting  to  felony,  on  question^  of  law  alon«.  The  Court 
shall  also  have  power  to  issue  writs  of  mandamus,  certiorari, 
.prohibition,  aqd  habeas  corpus,  and  also  all  writs  necessary 
or  pi^opei:  to  the  complete  exercise  of  its  a|^ellate  •  juris- 
^.dict.ion. '   £i^eh,oi  the  Jy^c^  sh^  haYO,, power  to  iaane 
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writs  of  habeas  corpus  to  any  part  of  the  State^  upon  peti- 
tion on  behalf  of  any  person  held  in  actual  custody,  and  may 
make  such  writs  returnable  before  himBelf,  or  the  Supreme 
Oourt^  or  before  any  Distriot  Court,  or  any  County  Court, 
in  the  Stata^  or  before  any  Judge  bl  sfud  Courts.'^ 

The  qualifying  olanae  eajuiot  possibly  apply  to  ^'  eaaes  in 
mpntjf^\  nor )  to  oases  arising  in  PjrobatB  Ooorta.  If  the  doc- 
trine of  Knoviks  V.  Teaie$  be  cmrreot,  these  provifidons  in  the 
'Constitution  are  perfectly  meaningless.  Cases  in  equity  were 
oertainly^  not  mentioned  for  the  purpose  of  Kmiting  the  jurid- 
diction  of  this  Court  to  such  cases  as  involved  an  amount 
greater  than  three  hundred  dollars.  The  fules  by  which 
this  section  of  the  Constitution  mu$t  be  construed  are  familiar 
and  obvious.  In  the  absence  of  circumstances  which 
indicate  a  different  rule  of  construction,  the  enumeration  of 
the  eases  to  which  the  appellate  jurisdiction  of  the  Court 
extends  excludes  others.  In  Knowles  v.  Teates  the  Court  did 
not  by  "  rational  conjecture  ^  or  otherwise,  in  my  opinion, 
supply  the  presumed  intention  of  the  framers  of  that  instru- 
ment, but  they  have  stricten  out  words  which  have  an  obvious 
meaning,  and  which,  in  an  important  matter,  affect  the  char- 
acter of  the  instrument 

The  very  able  Judge  who  wrote  the  opinion  in  Knowles  v. 
Teatea  evidently  felt  that  the  case  of  Conant  v.  Conant  was 
mot  altogether  in  point,  for  he  has  fortified  his  position  by  a 
lengthy  and  eloquent  argument,  but  from  the  reasoning  of 
'which  I  differ  Mo  ecdo.  A  provision  of  tiie  Constitution, 
i9^ich  I  think  dear  beyond  the  possibilily  of  doubt,  is  set 
aside,  partly  because  it  was  thought  Aat  a  free  p^ple,  in 
forming  a  Government  for  their  protection  and  to  secure  to 
themselves  the  blessings  of  liberty,  must  have  iDteaded  to 
provide  an  appeal  in  cases  of  grave  concern  to  the  Court  of 
highest  authority     An  appeal  to  this  Court,  of  oourse,  affords 
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a  great  degree  of  protection  to  the  citizez^  but  certainly  the 
framers  of  the  Constitution  have  shown  that  they  did  not 
consider  such  right  essential  to  secure  the  liberties  or  prop- 
erty of  citizens.  There  is  no  appeal  in  criminal  cases  not 
amounting  to  felony^  and  yet  the  citizen  may  be  fined  to  the 
extent  of  thousands  of  dollars,  and  kept  for  years  in  jail 
under  a  conviction  for  a  misdemeanor. 

If  it  be  admitted  that  the  Gonstitutioii  fails  to  express  the 
full  meaning  of  the  people  in  adoplang  it,  and  we  are  left  to 
'^  rational  conjecture ''  to  supply  what  has  been  omitted,  it 
does  not  seem  to  me  reasonable  to  suppose  that  it  was  in- 
tended that  an  appeal  to  this  Court  should  be  allowed  in  all 
special  proceedings.  In  a  matter  like  the  present  proceed- 
ing the  whole  history  of  the  Government  is  opposed  to  the 
idea  that  an  appeal  is  allowed.  It  is  a  mere  executive  pro- 
ceeding to  levy  a  tax.  In  such  proceedings  the  exigencies 
of  the  Government  do  not  permit  the  delays  which  would 
be  inevitable  if  the  case  could  drag  its  slow  length  through 
the  Courts.  It  is  a  mere  administrative  proceeding,  in  which 
the  action  of  the  officers  may  be  reviewed  on  certiorari,  if 
they  exceed  their  powers.  This  has  been  the  universal 
practice  in  the  exercise  of  the  sovereign  power  of  taxation. 
The  powers  of  the  officers  must  be  strictly  pursued,  or  the 
assessment  cannot  be  collected,  and  the  regularity  of  these 
proceedings  may  ordinarily  be  questioned  collaterally.  Now, 
as  the  practice  of  the  Grovernment  has  been  that  these  mat- 
ters should  not  be  subject  to  judicial  revision,  while  in  fieri, 
there  is  a  strong  presumption  that  no  appeal  was  intended  to 
be  allowed,  nor  is  the  presumption  changed  because,  on  this 
occasion,  the  County  Court  is  made  to  perform  the  office  of  a 
Board  of  Equalization.  If  the  action  of  the  offioeie,  whose 
duty  it  is  to  make  the  assessment  to  rai3e  the  ta;xes  by  which 
the  Government  is  supported,  could  be  revised  by  the  Courts 
in  the  first  instance,  as  to  the  correctness  of  the  manner  in 
which  valuations  were  made,  and  many  other  things  usually 
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trusted  entirely  to  their  discretion,  and  the  casp  be  subject 
to  the  law's  delay  on  appeal  from  th^owest  to  the  higWt 
Court,  the  Govenuaent  wotld  share  the  fate  of  many  other 
suitors^  and  perish^  while  its  case  is  kept  in  Court  poised  on 
nice  points  and  legal  subtleties. 


Bhodbb,  C«  J;  dissenting: 

The  question  presented  is,  whether  an  appeal  lies  to  this 
Court  from  the  judgment  of  the  County  Court  confirming 
the  report  of  the  Commissioners.  The  appellate  jurisdic- 
tion of  the  Court  extends  to  all  ^^ cases''  in  equity,  also  to. 
an  "  cases  "  at  law  which  involve  the  title  or  possession  of  A 

real  estate,  or  the  legality  of  any  tax,  etc  The  former  Con- 
stitution conferred  upon  the  Supreme  Court  appellate  juris-  ^ 
diction  in  all  "  cases "  where  the  matter  in  dispute  exceeded 
two  hundred  dollars,  and  when  the  legality  of  any  tax,  etc., 
was  in  question.  By  that  Constitution  (Art  VI,  Sec.  9) 
original  civil  jurisdiction  was  granted  to  the  County  Court 
in  such  '^  special  cases "  as  the  Legislature  might  prescribe. 
The  present  Constitution  (Art  VI,  Sec.  8)  grants  to  the 
County  Court  original  jurisdiction  of  all  sudi  ^^  special  cases 
and  proceedings"  as  are  not  otherwise  provided  for;  but 
neither  the  former  nor  the  present  Constitution  expressly 
grants  to  the  Supreme  Court  jurisdiction  of  "special  cases.'* 
Are  "  special  cases  "  included  within  the  meaning  of  "  cases," 
as  that  term  is  employed  in  defining  the  jurisdiction  of 
this  Court!  I  am  of  the  opinion  that  they  are  not.  If 
they  are,  jurisdiction  of  no  special  case  could  be  enter- 
tained by  the  County  Courts,  because  as  soon  as  a  special 
ease  is  created  by  statute,  jurisdiction  would  at  once  vest 
in  the  District  Courts,  by  force  of  the  term  **  cases,"  which 
is  employed  in  the  section  defining  the  jurisdiction  of  the 
District  Courts.  "Special  cases"  would  thus  be  provided 
for  by  the  Constitution,  and  none  would  be  left  for  the 
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Coirnty  Courts.  "Sbecial  cases/'  it  i^  hdd  in  Parsons  v. 
Tuolumne,  5  Cal.  43^  '^  must  be  confined  to  such  new  eases  as 
ate  the  creation  of  statutes,  and  the  proceedings  under  which, 
are  unknown  to  the  general  framework  of  Courts  of  law  and 
equity,"  and  that  the  term  ^  special  cases  "  was  not  meant 
to  include  any  class  of  cases  for  which  the  Courts  of  general 
jurisdiction  had  always  supplied  a  remedy.  {Dorseij/  v. 
Barry,  24  CaL  449;  Saunders  y.  Eaynes,  13  CaL  145.) 

The  Supreme  Court,  from  an  early  day,  has  entertained 
jurisdiction  of  special  cases.  In  some  of  them,  the  statute 
under  which  the  proceedings  were  had  provided  for  an  ap- 
peal, and  in  others  no  mention  of  an  appeal  was  made.  In 
Koppikus  V.  State  Capitol  Commissioners,  16  CaL  248 ;  Gil- 
mer  v.  lAme  Point,  18  Cal.  229;  s.  c,  19  Cal.  47;  Contra 
Costa  Railroad  Company  v.  Moss,  23  Cal.  323;  Sacramento 
P.  and  N.  R.  R.  Co.  v.  HaAan,  24  Cal.  334;  Stanford  v. 
Worn,  27  CaL  171 ;  S.  F.  and  S,  J.  R.  R.  Co.  v.  Mahoney,  29 
Cal.  112 ;  S.  F.  A.,  and  S.  R.  R.  Co.  v.  Caldwell,  31  Cal.  36 ; 
C.  P.  R.  R.  Co.  V.  Pearson,  36  CaL  24 — the  statutes  under 
which  the  proceedings  in  those  cases  were  had  not  allowing  an 
appeal ;  and  in  S.  V.  R.  R.  Co.  v.  Moffatt,  6  Cal.  74 ;  Hyne- 
man  v.  BhJce,  19  CaL  680 ;  Spring  Valley  Waier  Works,  17 
CaL  132;  s.  c.,  22  CaL  434;  The  Kearny  Street  Cases,  32 
CaL,  and  many  other  cases  of  a  similar  'character,  the  statute 
granted  an  appeal.  In  Knowles  v.  Teates,  31  CaL  82,  which 
was  a  contested  election  case,  and  which  arose  under  the  pres- 
ent Constitution,  the  jurisdiction  of  the  Court  was  challenged, 
but  it  was  held  that  the  Court  had  jurisdiction — that  juris- 
diction was  conferred  by  the  Constitntion,  though  words  of 
express  grant  were  not  formed  in  that  instrument  Much 
reliance  was  placed  on  Conant  v.  Conani,  10  CaL  262,  which 
was  an  action  for  a  divorce.  The  reasoning  in  the  latter 
case  sustained  the  appellate  jurisdiction,  which  had  been 
entertained  from  the  organization  of  the  Court,  in  suits  for 
divorce,  suits  to  prevent  threatened  injuries^  suits  to  deter- 
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dine  the  ri|^  ta  hooomryoffioeB,  and  writs  of  quo  UHxrranh, 
and  other  aotioiDB  in  whieh  the  matter  in  dispnte  was  not 
gaaceptible  of  a  pecuniary  aLem^preiQienty  or  in  which  the 
legality  of  a  tax,  toll,  impost,  or  municipal  fine  waa  not  i^ 
question;  although  such  cases  did  not  fall  within  the  classi- 
fication of  actions  mentioned  in  the  section  conferring  ap- 
pellate jurisdiction,  but  came  within  the  general  graatt  of 
appellate  jurisdicticm.  The  classification  of  the  subject 
matter'  of  jurisdictioti  is  more  complete  in  the  present  than 
in  the  former  Constitution;  but  it  l^hnits  of  serious  doubt 
ivheth^  the  words,  literally  intidr^ted,  will  comprehend 
all  cases  of  the  character  of  those  above  mentioned,  without 
T88orting  to  a  more  liberal  interptetation  of  the  general  words 
granting  appelate  jurisdiction  — -  the  interpretation  adopted  / 

in  Conanl  y.  Corumt  and  KnowUs  r.  Teates. 

The  position  cannot  be  maintained  that  the  Court  has  or  N 

has  not  jurisdiction  of  special  cases  accordingly  as  the  Le^ 
islatuie  in  providing  for  them  has  or  has  not  allowed  an 
appeaL  Hie  jiirisdiction  of  the  Court  is  derived  from  thd 
Constitution  alone,  and  the  Legidature  can  neither  enlarge 
nor  restrict  it  When  a  special  case  is  devised,  the  quesr 
tion  whether  this  Court  has  appellate  jurisdiction  in  the 
Blatter  must  be  determined  by  an  interpretation  of  the  pro- 
Tisions  of  the  Constitution,  In  view  of  the  numerous  in- 
etanoeiB  in  which  the  Court  under  both  the  former  and  the 
present  Constitution,  has  entertained  jurisdiction  of  special 
cases,  and  of  the  interpretation  of  the  Constitution  adopted 
in  Conant  v.  Gofiant  and  in  Knowles  v.  Yeaies,  and  the  rea- 
aoning  upon  which  that  interpretation  is  based,  I  am  of  the 
<^inion  that  the  Supreme  Court  has  appellate  jurisdiction  in 
**  special  cases.^* 

It  therefore  becomes  unnecessary,  in  this  case,  to  deter^ 
mine  the  meaning  and  e^ect  of  the  words  ^' final  and  con- 
elusive,'^  as  applied  by  the  thirteenth  section  of  the  Act  to 
the  judgment  of  the  County  Court    If  the  purpose  was  to 
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cut  off  all  appeals  to  this  Court,  it  failed  of  aeeompliaTiTniwtt 
for  the  want  ol  competent  power  in  the  Legidatnre. 

The  motion  to  dumiaa  the  appeal  should,  in  mj  opinion, 
be  d^ed. 


SpmLOUSy  J.,  dissenting: 

The  proceedings  authorised  by  the  statute  of  Maidi  80th, 
1868,  entitled  ''An  Act  to  authorise  the  Board  of  Supervis- 
ors of  the  City  and  County  of  San  Francisco  to  modify  the 
grades  of  certain  streets,^'  and  the  Act  of  February  Ist,  1870^ 
ameQdatory  and  supplemental  thereto,  are  special  proceed*- 
angs^  dependent  for  validity  entirely  upon  these  statutes  in 
every  step  of  their  progress. 

The  powars  and  duties  of  the  Board  of  Supervisors,  the 
Commissioners  appointed  by  such  Board,  and  the  Superin- 
tendent of  Public  Streets  smd  Highways,  as  also  the  juri»> 
.diction  and  powers  of  the  County  Court  in  the  premises,  are 
confined  to  and  contrdled  by  these  special  statutes. 

This  appeal  is  from  the  judgment  of  the  County  Court 
aiSrming  the  report  of  the  Commissioners  appointed  by  tfa» 
Board  of  Supervisors  to  assess  the  benefits  and  damages  t» 
each  separate  lot  of  land  within  the  limits  of  the  district  as 
defined  by  the  statute,  and  the  only  questions  as  yet  pr^* 
aented  arise  upon  a  preliminary  motion  to  dismiss  the  appeal 

Without  entering  into  a  discussion  of  &e  provisions  of 
the  statute,  which  would  be  out  of  place  in  the  decision  of 
this  preliminary  motion,  I  deem  it  sufficient  to  state  that 
some  of  the  objections  filed  by  the  appellant  to  the  second 
report  of  the  Commissioners  did  present  to  the  County  Court 
questions  involving  the  validity  of  the  assessment  of  b^iefit 
to  his  property,  as  made  by  such  Commissioners.  By  section 
eleven  of  the  Act  as  amended,  it  is  made  the  duty  of  the 
Commissioners  to  "  first  ascertain  and  determine  the  amount 
of  damages  resulting  to  any  property  injured  or  affected  by 
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said  work  over  and  above  all  benefits^  and  ♦  ♦  ♦  then 
proceed  to  assess  the  whole  amount  thereof^  together  with 
the  amonnt  dne  for  all  of  said  work,  and  also  the  ooets  and 
expenses  of  all  proceedings  had  under  this  Act  and  the  Act 
of  which  this  is  amendatory^  including  the  fees  of  said  Com- 
missioners and  of  the  counsel  and  derk  employed  by  said 
Commissioners^  upon  the  lands  and  premises  benefited  by 
said  change  of  grade,  and  which  lie  within  tiie  district  afore- 
said, as  near  as  may  be  in  proportion  to  the  benefit  which 
shall  have  accrued  to  such  lof 

From  the  above  extract,  it  will  be  observed  that  the  Com- 
missioners are  first  required  to  ''ascertain  and  determine 
file  amount  of  damages  resulting  to  any  property  injured  or 
affected  by  said  work  over  and  above  all  benefits."      This  ^ 

involves  an  assessment  of  benefits  and  damages  to  each  sep-  ^ 

arate  lot  or  parcel  of  land  affected  by  the  modification  of 
grade  contemplated  by  the  statute,  and  to  the  aggregate 
excess  of  damages  over  benefits,  thus  ascertained,  is  to 
be  added  the  cost  and  expense  of  all  proceedings  had  under 
the  Act,  including  the  fees  of.  the  Commissioners  and  of  the 
counsel  and  dcark  employed  by  the  Commissioners,  and  the 
aggregate  of  these  several  items  is  the  amount  which  the 
Comnussioners  are  requited  to  assess  upon  the  lands  and 
premises  benefited  by  said  change  of  grade  within  the  dis- 
trict, as  near  as  may  be,  in  proportion  to  the  benefit  which 
shall  have  accrued  to  each  lot  Any  error,  therefore,  or  de- 
parture from  the  requirements  of  the  statute  in  determin- 
ing the  aggregate  amount  to  be  assessed  upon  the  property 
benefited,  must,  of  necessity,  involve  the  validity  of  the 
assessment  upon  any  specific  lot  as  its  proportionate  share  of 
the  aggregate  amount  to  be  assessed.  Indeed,  every  act 
and  duty  required  of  the  Commissioners,  up  to  and  includ-  \ 

ing  their  final  report,  is  a  step  involving  the  validity  of  their 
final' assessment  of  benefits  to  each  separate  lot,* and  any  lot  | 

owner  whose  interest  is'  affected  by  any  intermediate  or  final 
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9tep  of  the  OemmissioxLersy  may  challenge  the  legality  of 
their  assessment  upon  the  ground  of  error  or  non-compliance 
with  the  statute  in  any  step  of  their  proceedings,,  and  such 
ehallenge  would  necessarily  involve  the  legality  of  the  final 
assessment  upon  each  lot  as  its  proportionate  share  of  ex- 
penses. 

The  L^slature,  then,  having  conferred  upon  the  Gounty 
Court  jurisdiction  of  these  special  statutory  proceedings,  and 
devolved  upon  it  a,  supervisory  control  of  the  acts  of  the 
Commissioners  in  making  and  returning  an  assessment,  the 
l^ality  of  which  is  challenged  in  that  Court;  and  the  Con- 
stitution of  this  State  having  in  espress  terms  conferred  upon 
this  Court  appellate  jurisdiction  in  all  cases  involving  the 
**  legality  of  any  tax,  impost,  assessment  or  municipal  fine,'' 
it  would  seem  that  section  three  hundred  and  fifty-nine  of 
the  Practice  Act  fully  authorized  this  appeaL 

It  is,  however,  claimed  that  the  special  statute  under  which 
these  proceedings  were  had  do  not  provide  for  an  appeal  —  on 
the  contrary,  in  effect,  prohibit  an  appeal  from  the  final  judg- 
ment of  the  County  Court  in  the  premises.  But  if  the  Con- 
stitution of  the  State  expressly  confers  appellate  jurisdiction 
upon  this  Court  of  the  subject  matter  involved  in  the  judg- 
ment of  the  County  Court,  no  Act  of  the  Legislature  can  oust 
such  jurisdiction;  and  it  would  require  the  most  direct  and 
unmistakable  language  in  an  Act  of  the  Legislature  to  jus- 
tify this  Court  in  attributing  to  that  department  an  intent  to 
divest  this  Court  of  jurisdiction  in  any  case  or,  proceeding 
within  its  constitutional  grant  of  jurisdiction.  The  language 
relied  upon  as  in  effect  prohibitory  of  an  appeal  in  the  pres* 
ent  case,  is  found  in  the  thirteenth  section  of  the  amenda- 
tory Act,  and,  with  its  context,  is  as  follows :  "  Within  twenty 
days  after  the  publication  of  said  last  mentioned  notice,  any 
interested  party  or  parties. dissatisfied  with  the  report  of  said 
CommissioAers,  or  any  part  thereof,  may  file  with  the  Clerk 
of  the  County  Court  of  said  city  and  county  written  abje(^ 
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tions  to  said  report^  or  any  part  thereof,  setting  fortk  his  69 
their  grbunda  of  objectionB.  If  no  such  objeotioxiB  axe  sa 
filed  within  said  period  of  twenty  days,  the  report  of  said 
Commissioners  shall  be  final  and  conclusive  on  all  parties 
interested;  and  all  assessments  made  and  set  forth  in  said 
report  shall  be  a  lien  upon  the  respective  parcels  of  land  and 
property  in  said  district  upon  which  said  assessments  are 
eharged  by  said  report  But  in  case  any  such  objections  are 
60  filed  within  said  p^od  of  twen^  days,  the  County  Court 
of  said  City  and  County  of  San  Francisco  shall  assign  a  day 
for  the  hearing  and  trial  of  said  objections^  and  on  the  day 
assigned^  or  on  such  other  day  or  days  to  whidi  the  same 
-shall  be  adjourned,  said  Court  shall  hear  the  allegations  of 
the  party  or  parties  so  objecting,  and  shall  take  proof  in  sup- 
port of  and  against  said  objections,  and  of  said  report  ^d 
the  assessments  therein,  and  shall  confirm  the  said  report^  or 
may  modify  the  same,  or  may  set  the  same  aside,  either  in 
whole  or  in  part^  or,  in  its  discretion,  may  refer  the  matter 
back  to  the  same  Commissioners  with  instructions,  who  shall 
thereupon  proceed  as  hereinbefore  provided,  or  according,  to 
said  instructions.  Upon  the  hearing  of  said  objections  before 
said  County  Courts  it  shall  be  oompetent  for  any  partly  to  in- 
troduce evidence,  either  in  support  of  said  objeetions  or  the 
report  of  said  Commissioners ;  and  in  case  said  report  should 
be  referred  back  to  said  Commissioners  by  said  County  Court, 
then,  ujpon  a  second  rep>ort  being  made  by  said  Commission- 
ers, the  same  right  of  objection,  by  any  party  interested,  shall 
exist  as  to  said  second  or  amended  report  as  is  hereinbefore 
provided  as  to  said  first  report;  and  upon  the  coming  in  of 
said  second  or  amended  report  (in  case  there  should  .be  any 
second  or  amended  report),  the  said  County  Court  shall  have 
power  to  render  a  jtidgment  as  to  said  report,  or  as  to  Ktxf 
of  the  matter  therein  contained,  and  such  judgment  of  said 
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County  Court  as  to  the  premiseB  shall  he  final  ax^d  condu- 
aive.  And  upon  the  final  judgment  of  said  County  Court  aa 
to  the  premises,  all  assessments  made  and  set  forth  in  said 
report  shall,  from  and  after  such  final  judgment,  be  a  lien 
upon  the  respective  lands  and  property  in  the  district  upon 
which  said  assessments  are  charged  by  said  report." 

It  will  be  observed,  by  a  careful  reading  of  this  section, 
that  even  after  the  report  of  the  Commissioners  of  assess- 
ment has  first  been  filed  with  the  Clerk  of*  the  County  ^ 
Court,  the  jurisdiction  of  Ae  County  Court  ift  not  invoked 
and  does  not  attach  until,  under  the  notice  published  by  the 
Clerk  of  the  Court,  some  party  interested  in  the  proceed^ 
ings  has  filed  with  the  Clerk  of  the  Court  objections  to  the 
report  of  the  Commissioners,  or  some  part  thereof.  Until 
this  is  done  there  is  no  case  in  Court,  and  no  occasion  for 
the  action  of  the  Court ;  but  when  objections  to  the  report 
are  properly  filed,  there  is  a  case  or  matter  in  Court  of 
which  the  statute  requires  it  to  take  jurisdiction,  the  par- 
ties to  which  are  substantially  the  municipal  corporation  of 
the  City  and  County  of  San  Francisco,  affirmatively  proceed- 
ing under  the  statute  on  the  one  side,  and  ihe  persons  filing 
objections  to  the  report  of  the  Commissioners  on  the  other. 
The  issues  are  made  by  the  report  and  objections  thereto, 
and  the  Court  is  required  to  proceed  to  hear  the  allegations 
of  the  parties  objecting  to  the  report,  and  take  evidence  in 
support  of  and  against  such  objections,  and  of  said  report 
and  the  assessment  thereon,  and  shall  confirm  said  report,  or 
may  modify  the  same,  or  may  set  the  same  aside,  either  in 
whole  or  in  part,  or,  in  its  discretion,  may  refer  the  matter 
back  to  the  same  Commissioners,  with  instructions,  etc.; 
and,  in  case  such  report  should  be  referred  back,  theo, 
upon  a  second  report  being  made,  the  same  right  of  objec- 
tion by  any  party  interested  shall  exist  as  to  said  second  or 
amended  report  as  to  the  first  report;  and,  upon  the  hearing 
of  objections  to  the  second  or  amended  report  of  the  Com- 
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mission^rB,  the  Ootinty  Court  is  empowered  to  render  a 
jtidgment  as  to  said  report,  or  as  to  any  matter  therein  con- 
tained ;  and  such  judgment  of  the  County  Court  as  to  the 
pr^nisee  shall  be  final  and  conclusire.  This  judgment  of 
the  County  Court  upon  the  second  or  amended  report  of  the 
Commissioners  is  the  final  and  conclusive  act  of  that  Court 
in  the  premises,  and  terminates  its  power  and  jurisdiction 
therein.  It  has  no  power  to  further  review  the  action  of 
the  Commissioners,  to  re-refer  any  matter  to  them,  or  h^ 
further  objectioi^s,  nor  in  any  manner,  on  motion  for  new 
trial  or  otherwise,  ti>  review  its  own  action  in  the  premises. . 

This,  in  my  judgment^  is  the  Extent  of  the  restriction 
imposed,  and  th^  language  of  the  statute  should  not  be 
construed  as  prohibiting  a  review  of  the.  final  judgment  of         '  a 

the  County  Court  in  the  premises  by  a  Court  upon  which  ;; 

the  Constitution  has  conferred  appellate  jurisdiction  of  the  ^ 

specific  matter  involved  therein,  or  as  repealing  by  implica- 
tion a  general  law  authorizing  appeals  from  such  judgments. 

The  motion  to  dismiss,  I  think,  should  be  denied. 


tNo.   2,70S.l 

I  JOSEPH  S.  PAGE  V.  LOUIS  VILHAO. 

i  ■  •  • 

Whin  Devd  with  Aqreembnt  to  Sbll  Back  Not  a  Mobtgagb. —  Where 
Page  conyeyed  land  to  Vilhae  on  Deeember  12th.  1864,  hj  deed  aheplnte 
I  on  its  face,  in  consideration  of  Vllhac's  satisfying  a  mortgage  for  two 

I  thousand  five  hundred  and  twenty-two  dollars,  which  he  held  against 

Page  npon  the  property,  and  paying  off  a  preriona  mortgage  for  flye 
tbonsand  two  hundred  and  flfty-flye  dollars,  held  by  a  third  party  on  the 
flame  property,  and  at  the  same  time  Vilhae  gave  Page  a  contract, 
agreeing  to  sell  back  the  whole  or  any  part  of  the  property,  on  payment 
of  eight  thousand  three  hundred  and  seyenty-seven  dollars  or  a  pro- 
portional part  thereof;  on  or  before  Koyember  1st,  1865,  at  which  time 
the  agreement  was  to  "cease  to  be  in  force  and  become  entirely  null 
and  yold,"  and  it  appeared  that  the  eight  thousand  three  hundred 
and  seventy-seyen  dollars  to  be  paid  represented  moneys  actually  paid 
and  to  ha  paid  by  Vilhae,  on  the  propeHy,  a^d  no  part  of  It  to  be  made 
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Qp  of  Interest  to  teemo  4nrlnx  the  Interim,  and  that  the  attomer  wUb 
drew  the  papers  was  directed  by  the  parties  to  draw  a  full  deed  and 
not  a  mortgage,  but  to  give  Page  a  privilege  of  baying  back  the  whoti 
'  or  any  part,  if  he  was  able  to  do  so  by  November  1st,  1865,  and  that  Wth 
parties  so  understood  the  arrangement:  Mid,  that  the  transactton  was 
one  of  sale  and  not  of  mortgage,  and  .that  after  November  1st,  1865, 
without  anything  having  been  done.  Page  had  no  right  or  equity  In  the 
•  property. 

j(iJ^viLLL  from  the  District  CSourt  of  tihe  !E^th  Judicial  Dis- 
txiety  San  Joaquin  County. 

The  land  oonveyed  by  the  plaintiff  to  the  defendant  con- 
gisted  of  three  tracts  in  San  Joaquin  CSou^ty,  embracing  in 
all  about  four  hundred  and  ninety  acres.  The  complaint 
alleged  that  the  conveyance  was  intended  by  way  of  mort- 
gage to  secure  the  indebtedness  of  plaintiff  to  defendant, 
with  interest^  and  prayed  for  an  accounting  between  the 
parties  and  a  redemption  of  the  property,  in  favor  of  the 
plaintiff,  upon  his  payment  of  what  on  such  accounting 
might  be  found  due  to  defendant. 

The  complaint  was  filed  January  12th,  1869.  April  16th, 
1870,  the  findings  copied  in  the  opinion  were  filed,  and  after- 
wards judgment  was  entered  to  the  effect  that  plaintiff  was 
not  entitled  to  redeem ;  that  the  defendant  was  the  owner  of 
the  property  in  fee  simple  absolute,  and  dismissing  the  com- 
plaint. The  plaintiff  moved  for  a  new  trial,  which  was  de- 
nied, and  he  then  appealed  from  the  judgment  and  order. 

Pringle  &  Pringle^  for  Appellant 

Whether  the  contract  between  the  parties  was  a  mort- 
gage or  a  conditional  sale  is  a  mixed  qu^tion  of  law  and 
fact.  In  doubtful  cases,  the  leaning  of  the  Courts  is  in  favor 
of  holding  a  transaction  a  mortgage.  The  deed  and  con- 
tract here  were  a  mere  devise  to  avoid  the  process  of  fore- 
closure. In  such  cases  the  maxim  of  the  Courts  is,  that  the 
debtor  shall  not  be  allowed  to  deprive  himself  of  his  equity 
of  redemption  by  any  device  to  which  his  creditor  may 
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obtain  his  consent  (Story's  Equity,  Sec,  1019;  Henry  v. 
DaviSy  7  JohxL  Qh.  Bm  41^).   : 

The  relation  of  debtor  and  creditor  continued  to  exist 
after  the  conTeyance  of  the  land.  The  'words  of  the  agree- 
ment, that  ^^on  and  after  the  fii^st  day  of  ll'ovember  next 
this  agreemeait  Astll  eeaae  to  be  in  f  oree,  and  shall  then  be 
entirely  null  and  void/'  are  the  ordinary  words  to: carry  out 
the  form  of  swift  seeurity^  which  the  creditor  endeavored 
to  adopt  They  are  not  stronger  than  in  the  old  form  of  a 
mortgage,  and  in  this  transaction  mean  nothing  moira 

Hie  relation  of  debtor  and  ereditor,  the  simultaneous  eze^ 
eution  of  the  deed  and  of  the  covenant  for  reconveyance^  the 
continuance  of  the  indebtedness — these  circumstances  Con- 
trol all  other  features,  and  compel  the  recognition  of  the 
mortgage.  {Enos  v.  Sutherland,  11  Mich.  538;  HicJcox  v. 
Lowj  10  Cal.  197 ;  Brown  v.  Dean,  3  Wend.  298  j  Braivn  v. 
Dewey y  1  Swdf.  Ch.  56;  Barton  v.  May^  8  Sandf.  Ch.  450; 
Beitenbaugh  v.  Ludwick,  31  Penn.  S.  R  131;  Wilson  v. 
Thoenberger,  31  Penn.  H.  R.  295 ;  Dauhenspeck  v.  Piatt,  22 
CaL  834;  Wing  v.  Cooper,  37  Vt  169;  Tibbs  v.  Morris,  44 
Barb.  138;  Graham  v.  Stevens,  34  Vt  6  Shaw,  166;  Roberts 
v.  McMahan,  4  Greene,  Iowa,  34.) 

W.  L.  Dudley  and  /.  S.  Budd,  also  for  Appellant. 

The  transaction  between  Page  and  Yilhac,  including  the 
conveyance  and  written  agreement  to  reconvey,  constituted 
a  mortgage,  and  remains  a  mortgage,  and  the  mortgaged 
premises  are  subject  to  redemption. 

In  Friedly  v.  Earmlton,  17  S.  &  It  70,  it  was  held  that  an 
absolute  deed  and  defeasance  made  at  the  same  time,  const!* 
tated  a  mortgage.  (See,  also,  1  Hilliard  on  Mortgage,  39 ; 
Brown  v.  Nickle,  6  Barr,  890 ;  Bogqn  v.  Walter,  1  Wis.  §45 ; 
Newcomb  v.  Bonham,  1  Vem.  7;  Erskine  v.  Tovmsend,  2 
Mass.  498;  Oaray  tl  Bowion,  8  Mass.  169;  Eaton  Y.^Whit^ 
ney,  8  Pick.  484;  Manhve  v.  BdU,  2  Vem.  84,) 
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Oeorge  £  Loughborough,  for  Bespondent. 

Though  Courts  of  equity  permit  parol  evideooe  to  prove 
that  a  conveyanoei  absolute  upon  ltd  ietce,  was  iuteuded  as 
security^  and  in  doubtful  cases  they  will  lean  in  favor  of  the 
right  of  redemption^  and  permit  stight  circumstances  to  da: 
termine  the  transaction  to  be  one  of  mortgage^  still  they 
inquire  into  all  the  facts  and  circumstanees  to  ascertain  the 
intention  of  the  partiesi  and  will  not  do  violence  to  their 
understanding.  (See  Hickox.  Y.  Low,  10  CaL  197  ^  People 
V.  Irwm,  14  CaL  428,  and  18  Cal.  117 ;  Gr^n  v.  Bvile^  2Q 
CaL  $96 ;  West  v.  HendrieU,  28  AiA.  226;  Leading  Cas«s  in 
£q.  624,  notes.) 

Jamei  C.  Careys  also  for  Eespondent. 

The  agreement  shows,  and  the  testimony  was,  that  the 
relation  of  debtor  and  creditor  ceased  to  exist  on  the  deliv- 
ery of  the  deed;  it  was  taken  in  satisfaction  of  the  debt, 
and  not  as  security  for  a  loan.  A  prior  existing  debt  may 
be  the  consideration  of  a  sale,  and  there  is  no  presumption 
that  the  deed  is  given  to  secure  its  payment  (JEckford's 
Ex.  V.  De  Bay,  26  Wend.  86 ;  West  v.  Hendricks,  28  Ala. 
234.) 

.  The  debts  were  extinguished  by  the  deed.  (26  Ala.  312 ; 
Leading  Cases  in  Eq.  637;  Peopte  v.  Irwm,  14  CaL  435; 
Ford  V.  Irwm,  18  CaL  119 ;  Baa-ker  v.  Thrasher,  4  Denio, 
495.)  If  not  by  the  deed,  then  by  the  release  of  record  exe- 
Quted  by  Vilhac  and  Kazelton.  A  release  is  not  only  evidence 
of  extinguishment,  but  it  is  the  extinguisher  itself.  (McCrea 
V.  Purmot,  16  Wend.  478-) 

By  the  Court,  Walllob,  J.  j 

On  the  3d  day  of  December,  18«4>  Page^  by  deed  of  that 
date,  absolute  in  form,  and  reciting  a  oonsideration  of  seven 
thousand  five  hundred  dollars,  oonveyed  to  Yilhao  the  prem- 
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ises  in  controversy.    On  tlie  same  day  Vilhac  executed  and 
I  delivered  to  Page  an  instrument  in  the  nature  of  a  defea- 

I  sance,  referring  to  the  conveyance  so  made^  and  agreeing^ 

in  terms,  to  sell  to  Page,  at  any  time  before  the  succeeding 
I  first  day  of  Kovember,  which  would  be  in  the  year  1865. 

I  the  whole,  or  any  portion  less  than  the  whole,  of  the  prem- 

I  ises  embraced  in  the  deed,  at  the  price  of  eight  thousand 

,  three  hundred    and    seventy-seven    dollars    for    the    whole, 

should  the  whole  be  purchased,  and  if  less  than  the  whole, 
then  at  such  price  for  such  less  portion  as  the  parties  might 
agree  upon  as  the  relative  value  thereof  —  concluding  with 
the  stipulation  **  that  on  or  after  the  first  day  of  November 
next  the  agreement  shall  cease  to  be  in  force,  and  shall  then 
be  entirely  null  and  void."   The  premises  having  advanced  / 

greatly  in  value,  in  1868,  an  action  was  brought  in  January, 
1869,  and  the  question  made  by  the  pleadings  is,  whether  ^ 

the  transaction  is  to  be  considered  as  amounting  to  a  mort- 
gage, or  to  a  sale  with  an  agreement  for  a  reconveyance, 
upon  the  conditions  and  within  the  period  already  named. 

Upon  the  trial,  each  party  was  examined  as  a  witness  in 
his  own  behalf,  and  several  other  persons  also  testified,  and 
the  Court  found  the  facts  to  be  as  follows : 

**1.  That  on  the  8d  day  of  December,  A.  D.  1864,  the 
plaintiff,  Joseph  S.  Page,  being  the  owner  of  the  premises 
described  and  referred  to  in  the  plaintiff's  complaint,  and 
being  indebted  to  W.  P.  Hazelton  in  the  sum  of  five  Aou- 
sand  two  himdred  and  fifty-five  dollars  gold  coin,  the  same 
being  the  amount  of  principal  and  interest  then  due  by  said 
plaintiff  to  said  Hazelton,  upon  a  certaixi  note  secured  by 
first  mortgage  upon  said  premises,  and  of  certain  moneys  ex- 
pended by  said  Hazelton  in  the  payment  of  certain  taxes 
on  said  premises,  and  of  certain  costs,  including  attorney's 
fees,  lliat  had  accrued  in  a  certain  action  then  pending  for 
the  foreclorare  of  said  mortgage,  and  ^e  said  Page  being  at 
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the  same  time  indebted  to  the  said  defendant,  Louis  Vilhac, 
in  the  sum  of  two  thousand  five  hundred  and  twenty-two 
doUars,  gold  coin,  the  same  being  the  amount  of  principal 
an4  interest  then  due  by  said  Page  to  said  Vilhac,  upon  a 
certain  note  secured  by  second  mortgage  upon  said  premises, 
did  make  and  enter  into  a  verbal  agreement  with  Vil- 
hac  to  sell  and  convey  to  him  the  said  premises  in  fee  simple, 
and  free  of  all  incumbrances,  in  consideration  that  he,  the 
said  Vilhac,  would  pay  to  the  said  Hazelton  the  said  aum  of 
five  thousand  two  hundred  and  fifty-five  dollars,  gold  coin, 
and  would  release  to  said  Page  the  said  debt  of  two  thou- 
sand five  hundred  and  twenty-two  dollars,  gold  coin,  and 
would  cancel  the  note  and  mortgage  last  aforesaid,  which 
said  two  sums  amounted  to  seven  thousand  seven  hundred 
and  seventy-seven  dollars;  and  in  further  consideration  that 
the  said  Vilhac  would,  by  written  agreement,  give  to  said 
Page  the  privilege  to  purchase  the  said  premises  at  any 
time  before  the  first  day  of  ITovember,  A.  D.  1865,  for  the 
sum  of  eight  thousand  three  hundred  and  seventy-seven  dol- 
lars, gold  coin,  or  to  purchase  any  part  of  said  premises  at 
any  time  before  the  day  last  aforesaid,  for  a  proportionate 
price  to  be  agreed  upon  between  the  said  parties. 

"  2.  That  in  pursuance  of  said  verbal  agreement  the  said 
Vilhac  did,  on  Ae  12th  day  of  December,  1864,  pay  to  the 
said  Hazelton  the  said  sum  of  five  thousand  two  hundred 
and  twenty-five  dollars,  gold  coin,  who  did  theiteupon  sur- 
render to  said  Page  th^  note  first  aforesaid,  and  did  cancel 
the  said  note  and  release  and  discharge  the  mortgage  first 
aforesaid,  and  did  dismiss  the  said  foreclosure  suit,  and  did 
accept  the  said  sum  in  full  payment  and  satisfaction  of  the 
said  indebtedness ;  and  at  the  same  time  and  jn  further  pur- 
suance of  the  said  verbal  agreement  the  said  Vilhac  did  re- 
lease to  said  Page  the  said  debt  of  two  thousand  five  hundred 
and  twenty-two  dollars,  ^Id  coin,  and  did  surrender  to  said 
Page  the  note  oecojid  aforesaid,  and. did  c^aiioel  the  same, 
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and  did  release  and  dischaige  the  said  mortgage^  whereby 
the  said  aote  was  secured  as  af  oresaid,  and  that  in  pursu- 
ance of  said  verbal  agreement  the  aaid  Page  did,  thereupon, 
on  the  said  ISth  day  of  December,  A.  D.  1864,  deliver  to 
the  said  Vilhae  a  deed,  signed  and  sealed  by  him^  the  sitid 
Page,  wherein  and  whereby  he  did  sell  and  eonvey  to  said 
Vilhae,  in  fee  simple,  the  premises  aforesaid,  free  of  all 
liens  and  incambranoes,  which. said  deed  bears  date  the  3d 
day  of  December,  A.  D.  1864,  and  is  the  same  deed  of  con- 
veyance mentioned  and  referred  to  in  the  pleadings  filed  in 
this  acticm;  and  that  the  said  Vilhae  did,  thereupon,  and  in 
pursuance  of  said  verbal  agreement,  deliver  to  said  Page,  on 
the  said  12th  day  of  December,  1864,  a  written  contract,duIy 
signed  by  him,  the  said  Vilhae,  and  sealed  by  him,  wherein 
and  whereby  he  did  give  to  said  Page  the  privilege  to  pur- 
chase the  said  premises,  at  any  time  before  the  1st  day  of 
November,  A.  D.  1865,  for  the  sum  of  eight  thousand  three 
hundred  and  sevenjy-seven  dollars,  gold  coin,  or  to  purchase 
any  part  thereof  at  any  time  before  the  said  day,  for  a 
proportionate  price,  to  be  agreed  upon  between  the  said 
parties,  which  said  agreement  bears  date  the  8d  day  of 
December,  A.  D.  1864,  and  is  the  same  that  is  referred  to  in 
said  complaint,  and  is  made  part  of  the  defendant's  answer. 

'^3.  That  it  was  not  agreed  between  said  Page  and  said 
Vilhae,  nor  understood  or  intended  by  either  of  them,  that 
the  said  money,  or  any  part  thereof,  that  was  paid,  as  afore- 
said, to  said  Hazelton,  should  be  advanced  by  said  Vilhae  as 
a  loan  to  said  Page,  or  that  the  same  should  be  repaid  by 
said  Page  to  said  Vilhae,  but  on  the  contrary  thereof,  it  was 
understood  and  agreed  between  them,  and  intended  by  each 
ef  them,  that  the  eame  diould  be  paid  as  a  part  of  the  price 
to  be  paid  by  said  Vilhae  for  the  purchase  of  said  premises. 

^4.  That  the  siiid  cleed  of  eonveyanee  was  made  an^  deliv- 
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ered  by  said  Page  to  said  Yilhac  in  payment  of  the  said  debt, 
which  wa3  due  as  aforesaid,  by  said  Page  to  said  Yilhac,  and 
the  same  wiis  aooepted  by  said  Vilhac  in  full  payment  and 
satisfaction' of  the  said  debt 

^'  6.  That  immediately  upon  the  delivery  of  said  deed  of 
conveyance  the  relation  of  debtor  and  creditor  ceased  to  exist 
between  the  said  Page  and  the  said  Yilhac 

^'  6*  That  it  was  understood,  agreed,  and  intended  by  eadi 
of  the  said  parties,  that  the  said  deed  should  operate  as  a 
sale  and  conveyance  of  said  premises  to  the  said  Yilhac 

*^  7.  That  it  was  not  understood  or  intended  by  said  Page 
or  by  the  said  Yilhiic  that  the  said  Yilhac  should  hold  the 
said  premises,  under  the  said  deed  or  otherwise,  as  security 
for  any  purpose  whatever,  or  that  the  said  deed  or  convey- 
ance and  the  said  contract  for  a  reconveyance,  should  operate 
as  a  mortgage. 

^*  8.  That  the  sum  of  seven  thousand  five  hundred  dollars 
was  not  the  real  consideration  for  said  conveyance,  as  recited 
in  said  deed,  but  that  the  real  consideration  thereof  was  the 
sum  of  seven  thousand  seven  hundred  and  seventy-sevea  dol- 
lars, which  was  paid  by  said  Yilhac  to  said  Page  in  the  manr 
ner  hereinbefore  set  forth,  that  is  to  say:  by  releasing  and 
discharging  the  said  debt,  which  was  due  to  him  as  afore- 
said, and  paying  to  said  Hazelton  as  aforesaid  the  amount 
that  was  due  to  him  as  aforesaid  by  said  Page. 

"  9.  That  the  said  Page  was  not  indebted  to  the  said  Yil- 
hac as  set  forth  in  said  complaint,  or  otherwise  than  is  here- 
inbefore  set  forth,  and  that  all  debts  from  said  Page  to  said 
Yilhac  were  paid  and  extinguished  by  and  upon  the  deliv- 
ery of  tiie  said  deed. 

**  10.  That  the  time  Umited  in  said  contract  for  the  pur- 
bhase  of  said  premises  by  said  Page  was  understood,  agreed^ 
and  intended  by  and  between  the  said  parties  as  of  the  es- 
sence thereof. 
M^  11*  That  the  said  Page  never  paid,  or  offered  to  pay,  to 
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said  Yilhac  any  money  whatever  for  the  purchase  of  said 
premises^  or  any  part  thereof^  and  that  he  never  in  any  man- 
ner offered  to  bny  the  said  premises,  or  any  part  thereof, 
from  the  said  Yilhac,  under  the  said  written  agreement  or 
otherwise.** 

Subsequently,  upon  exception  being  taken  for  the  want  of 
a  finding  as  to  the  value  of  the  lands  when  the  deed  and 
agreement  were  made,  the  Court  added  a  finding  to  the 
effect  that  the  value  of  said  land  was  then  eight  thousand 
dollars,  or  thereabouts,  and  that  the  consideration  paid  by 
the  defendant  to  the  plaintiff,  as  stated  in  the  findings,  was 
not  inadequate  to  the  value  of  said  land.  Judgment  for  the 
defendant  having  been  thereupon  rendered,  a  motion  for  a 
new  trial  was  made  and  subsequently  denied,  and  this  ap- 
peal is  taken  from  the  judgment  and  the  order  denying  the 
motion. 

The  facts  as  found,  bring  the  case  clearly  within  the 
general  principles  recognized  here  in  the  case  of  Farmer  v. 
Chrose,  post,  page  169.  In  that  case  the  principal  ques- 
tion was,  whether  or  not  the  conveyance  made  by  Barry 
and  wife  to  Farmer,  and  the  contemporaneous  agreement  in 
writing  by  which  Farmer  undertook  to  reconvey  to  Barry 
npon  the  receipt  of  certain  sums  of  money  to  be  paid  by 
Barry  within  the  period  of  time  in  the  agreement  limited, 
amounted  to  a  mortgage,  or  to  a  sale,  with  a  covenant  to  re- 
convey  upon  conditions.  In  that  case,  as  here,  the  grantor 
was  in  necessitous  circumstances ;  the  premises  were  doubly 
mortgaged,  the  grantor  was  unable  to  remove  these  mort- 
gages, and  the  mortgagees,  or  one  of  them,  threatened  a 
foreclosure.  Under  the  agreement  in  that  case,  made  con- 
temporaneously with  the  conveyance,  the  grantor  was  to 
have  the  possession  of  the  premises' in  the  meantime,  and  a 
Tight  to  ranove  the  crop  thereon,  and  the  sum  which  he  was 
to  paj  upon  reconveyanoe  was  the  exact  amount  expressed 
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as  the  consideration  in  the  deed,  with  interest  at  an  agreed 
rate^  with  addition  of  such  taxes  as  the  grantee  might  in  the 
meantime  pay  or  become  liable  to  pay  on  accoimt  of  the 
premisee,  and  also  such  sum  or  sums  as  might  be  expended 
by  him  in  the  prosecution  of  any  action  or  actions  to  recover 
the  possession  of  the  premises.  The  significance  ot  these 
circumstances,  considered  of  themselves  as  tending  to  raise 
the  presumption  of  a  loan  and  a  mortgage  to  secure  its  pay- 
ment, was  remarked  in  that  case,  but  the  pres.umption  was 
held  to  be  overcome  by  the  other  facts  there  appearing. 
These  were,  that  the  conveyance  was  absolute  upon  its  face; 
that  the  agreement  itself  recited  the  fact  that  the  grantee 
had  bought  the  premises  from  the  grantor  and  had  paid  him 
the  purchase  price;  that  Earry  was  not  to  be  entitled  to  a 
reconveyance,  unless  he  should  comply  with  the  conditions 
prescribed  in  the  agreement  on  or  before  the  first  day  of 
October  following  —  after  which  time  neither  party  was  to 
be  "  held  or  bound  by  the  terms  of  the  same." 

In  the  case  now  under  consideration  the  conveyance  is 
absolute  on  its  face  —  the  agreement  is  "  to  sell  **  —  to  sell 
the  whole  or  any  portion  less  than  the  whole  premises ;  that 
at  the  expiration  of  the  period  of  time  therein  limited  "  this 
agreement  shall  cease  to  be  in  force,  and  shall  then  be 
entirely  null  and  void."  No  portion  of  the  sum  to  be  paid  by 
Page  upon  reconveyance  was  made  up  of  interest  to  accrue 
during  the  intervening  period  —  the  consideration  named  in 
the  deed  was  seven  thousand  five  hundred  dollars  — the  sum 
to  be  paid  upon  reconveyance  was  eight  thousand  three  hun- 
dred and  seventy-seven  dollars;  the  evidence  shows  that  this 
sum  was  made  up  of  a  debt  due  from  Page  to  Hazelton,  and 
paid  by  Vilhac  with  interest,  taxes  on  the  premises,  advanced 
by  Hazelton  as  mortgagee,  and  secured  to  him  by  the  terms 
of  the  mortgage,  attorney's  fees,  and  costs  incurred  in  the 
pending  foreclosure  suit  which  Hazelton  had  instituted,  and 
in  which  Yilhac,  as  the  holder  of  a  former  mortgage  was 
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made  a  party  defendant^  also  of  a  debt  from  Page  to  Yilhac, 
amomitiiigy  principal  and  interest,  to  some  two  thousand  five 
hundred  dollars^  with  interest  at  the  rate  of  two  and  one 
quarter  per  cent  per  month,  secured  by  note  and  mortgage 
on  the  premises^  which  note  and  mortgage  Vilhac  surren- 
dered to  Page  at  the  time,  and  released  the  mortgage  of 
record;  to  these  amounts  was  added  the  sum  of  six  hundred 
dollars^  representing  the  rent  of  the  pr$mises  for  the  current 
year,  whidi  rent  Page  had  already  received  from  Hodges,  the 
tenant  in  possession. 

The  agreement  for  the  reconveyance  was  prepared  by  an 
attorney  to  whom  the  parties  jointly  applied  for  that  pur- 
pose, and  with  whom  they  talked  it  over.  In  relating  what 
was  said  by  both  parties  in  his  presence  together,  he  says: 
^  The  understanding  was  that  YHhac  should  receive  a  full 
deed  of  the  property;  he  had  a  mortgage  already,  and  would 
not  take  another  mortgage,  but  would  give  Page  the  privilege 
of  buying  the  property  back  —  give  him  the  refusal  of  it 
for  one  year,  or  eleven  months;  that  if  he  could  turn  himself 
and  get  it  back,  or  buy  any  part  of  it  at  a  proportionate 
value,  he  was  to  do  it,"  ♦  ♦  ♦  «  Vilhac  had  stated  dis- 
tinctly he  would  not  have  another  mortgage,  and  must  have 
it  80  provided  that  it  would  not  be  a  mortgage."  ♦  ♦  * 
^  The  conditions  were  settled  clearly  by  Vilhac,  if  I  recollect, 
as  I  have  stated  before,  and  Page  said  that  that  was  his 
understanding;  that  that  was  his  agreement,  words  to  that 
effect  —  an  assent  that  was  clear  and  unec^uivocal." 

The  record  abounds  with  evidence  of  the  most  persuasive 
character,  such  as  the  conduct  of  the  plaintiff  at  the  time, 
and  for  long  afterwards,  his  repeated  statements  made  to 
others,  etc.,  establishing  with  unusual  clearness  that  he  him- 
self distinctly  understood  the  transaction  to  amount  to  an 
agreement  for  a  leeale  at  his  option,  and  nothing  more,  as 
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Yilhao  emi^tically  and  persiBtently  insiated  that  it  should 
be. 

Judgment  affirmed. 

Mr.  Justice  Tsmpub  did  not  participate  in  the  forc^going 
decifiion* 
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E.  P.  ATKINS  V.  ALEXANDER  GAMBLE. 

Ualm  ow  Mining  Stockb  bt  Bailbb. —  A.  end  G.  each  owned  sharee  of 
•tock  In  a  mining:  company,  all  tbe  'aharea  being  of  equal  value ;  A. 
dellyered  a  number  of  hia  abaree  to  O.,  to  be  held  aa  collateral  aecnrltj 
for  money  adyanced  by  G.,  to  pay  asseasmenta  apon  the  ato^  of  A., 
and  to  be  aold  by  G.  whenever  he  could  obtain  not  lesa  than  five  hundred 
dollars  per  share ;  G.  transferred  certain  of  A.*a  shares  for  leea  than  the 
price  named,  in  fulfillment  by  G.  of  a  contract  for  a  sale  of  his  own 
•tock,  and,  on  settlement  with  A.,  G.  transferred  an  equal  number  of  his 
own  sharea  to  A.,  exchanging  receipts  with  him  In  full  of  all  demanda 
Subsequently  A.  sued  G.  for  the  amount'  of  money  received  for  tbe  shares 
sold,  alleging  that  the  settlement  had  been  procured  by  false  representa- 
tions on  the  part  of  G. ;  and  G.  defended  by  showing  that  he  transferred 
tbe  shares  in  fulfillment  of  a  contract  for  the  >sale  of  his  own  stock, 
and  that  he  at  all  times  had  and  held  for  A.'a  use  an  equal  number  of 
Sharea  of  equal  value,  and  that  he  had  ao  replaced  them.  Held,  that  G. 
did  not  become  responsible  for  the  proceeds  of  the  sale  of  the  sharea. 
The  technical  breach  of  trust  presents  a  case  of  diamnum  absque  infurla^ 

BiORT  or  Bailob  to  Dbhand  Pbocbbds  or  WBONoruL  Salb. —  If  the 
bailee  of  personal  property  aell  it,  in  violation  of  hia  authority,  the 
owner  may  ordinarily  ratity  the  transaction  and  demand  the  proceeds 
of  the  sale. 

Biqht  or  OwNBB  xo  Rbcovbb  SPBCinc  Pbopbbtt.--«  The  owner  of  per- 
sonal property  which  haa  been  wrongfully  converted  is  ordinarily  en- 
titled to  recover  his  specific  property,  or  its  value,  and  cannot  be  com- 
pelled to  accept  other  property  of  the  same  kind  and  equal  value  in 
lieu  of  tliat  which  was  converted. 

Idbii. —  Sharea  of  atock  in  a  corporation  stand  npon  a  different  footing, 
because  thay  are  mere  evidence  of  intereat  in  the  business  of  tfaa 
corporation ;  and,  if  all  the  ahares  are  of  equal  value,  there  can  be  ao 
vsasoB  for  prefSrrlng  one  Share  to  Snothsr. 

AppBAii  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  Countj  of  San  Francisco. 
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The  facts  are  stated  in  the  opinion  of  the  Court. 
B.  M.  Wilson  and  A.  P.  Crittenden,  ior  Appellant 

A  share  of  stock  in  an  incorporated  company  is,  in  its 
very  nature,  incapahle  of  identification.  No  ear-mark  can 
be  placed  upon  it.  One  share  is  as  good  as  another  share, 
all  shares  being  of  equal  dignity.  (Nourse  v.  Prince,  4  John. 
Ch.  R  496 ;  Arnold  v.  Buggies,  1  R  I.  165 ;  Ang.  &  Ames 
on  Cor.,  Sees.  557,  658,  560,  661,  562,  665 ;  WUdman  v. 
Wtldman,  9  Ves.  177 ;  Kerby  v.  Patter,  4  Ves,  761 ;  Planter's 
Bank  v.  Merchant's  Bank,  4  Ala.  758 ;  Denton  v.  Livingston  , 
9  Johns.  R.  96;  Hutchins  v.  State  Bank,  12  Mete  421 ;  Me- 
chanics' Bank  v.  N.  Y.  and  "New  Haven  B.  B.  Co.  18  N.  Y. 
R  626,  627 ;  OolUer  v.  Collier's  Executors,  3  Ohio  St  R  874, 
and  cases  cited ;  2  Hilliard  on  Torts,  129,  et  seq. ;  1  ib.  55,  et 
seq. ;  Weston  v.  Bear  Biver  and  Am.  W.  and  M.  Co.  6  OsX. 
184;  atout  V.  Natoma  W.  and  M.  Co.  9  Cal.  80;  Allen  v. 
Dykers,  4  Hill,  698 ;  s.  c,  7  Hill,  498 ;  Leroy  v.  Eastman,  10 
Mod.  499;  Cndkshank  v.  Turner,  7  Bro.  ParL  C.  255;  El- 
hins  y.  Macklish,  Amb.  187 ;  LoTigton  v.  Waits,  6  Law  Rep. 
165 ;  Ounter  v.  James,  9  Cal.  660,  and  cases  cited.) 

A  share  means  a  part  Ten  shares  out  of  one  hundred 
shares  and  ten  parts  out  of  a  hundred  parts  mean  the  same 
thing.  To  enter  into  a  contract  by  which  you  bec5ome  enti- 
tled to  ten  parts  out  of  a  hundred  parts  of  the  profits  of  an 
enterprise  is  the  same  as  ten  shares  of  the  stock  of  the 
enterprise.  If  the  right  to  collect  one  tenth  of  the  profits 
of  a  corporation  —  that  is,  one  tenth  of  the  dividends  —  be 
vested  in  A,  and  he  assigns  or  transfers  that  right  to  an 
agent,  or  debtor,  or  creditor,  and  he  receive  back  the  right 
to  collect  one  tenth,  we  perceive  no  injury. 

E.  Casserly  and  W.  H.  L.  Barnes,  ioft  Respondent 

The  plaintiff  was  entitled  to  have  back  from  defendant 
the  identical  shares  of  stock  which  he  had  intrusted  to  him 
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for  sale.  Defendant  could  not,  in  lieu  thereof,  return  to 
plaintiff  an  equal  number  of  other  ahares  of  stock  of  the 
same  company. 

Identity  of  the  thing  o^med  is  of  the  essence  of  all  prop- 
erty under  our  law.  Whatever  a  party  cannot  identify  as 
being  specifically  his  in  a  Court  of  law,  he  does  not  show  to 
be  his  property.  The  exception  is  in  the  instance  of  a  tort- 
ious confusion  of  chattels^  where  the  law,  rather  than  leave 
the  innocent  party  without  remedy,  gives  him  the  whole  — 
an  exception  which  proves  the  rule.  The  question  of  value, 
whether  equal  or  superior,  is  an  immaterial  circumstance, 
either  in  re(^)ect  of  the  right  of  property  or  the  defense  of 
a  wrong  done  to  it.  In  the  abstract  sciences,  things  equal  to 
the  same  thing  are  equal  to  each  other.  In  the  law,  which, 
like  the  science  of  government,  of  which  it  is  an  important 
part,  is  eminently  a  practical  science,  the  rule,  especially  as 
to  questions  of  property,  is  emphatically  nullum  simile  est 
idem  —  whatever  is  like,  is  not  the  same.  The  element  of 
identity  pervades  the  whole  law  of  sales.  To  a  sale  of  per- 
sonal, or  even  of  real  property^  it  is  essential  that  the  prop- 
erty shall  have  been  identified,  either  by  a  definite  description 
in  the  case  of  lands,  or  by  parting  it  out,  or  marking  it,  etc., 
in  the  case  of  chattels.  Until  this  is  done  no  property  passes, 
because  without  identity  there  is  no  property.  (Hilliard 
Sales,  second  ed.  1860,  p.  135-141,  and  cases  in  notes ;  1  Par- 
sons' Contr.,  ed.  1866,  p.  627.)  "  The  property  does  not  pass 
absolutely,  unless  the  sale  be  completed,  and  it  is  not  com- 
pleted so  long  as  anything  remains  to  be  done  *  *  * 
to  identify  the  thing  sold,  or  discriminate  it  from  other 
things.*'  (Bailetf  v.  Smith,  48  N.  H.  141-148 ;  Ockington  v. 
Rickey,  41  N.  H,  279-281 ;  Aldridge  v.  Johnson,  7  Ellis  &  B. 
90  E.  0.  L.  885,  899-908.)  The  exceptions  to  this  rule  are 
rather  apparent  than  real,  and  will  be  found  to  refer  gen- 
erally to  something  else  to  be  done  after  the  identity  is 
Ascertained,  aa  measuring,  weighing,  etc,  for  the  purpose  of 
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fixing  the  purchase  price^  etc.,  or  to  be  the  result  of  express 
contract  (See,  also,  Busk  v.  Davis,  2  M.  &  S.  402-406; 
Wallace  v.  Breeds,  18  East,  622 ;  Shepley  v.  Davis,  5  Taunt., 
617 ;  White  v.  Wilks,  iK  176-178 ;  Oardner  v.  Lane,  9  Allen, 
498,  499.)  That  the  general  rule  of  identity  applies  to  stocks 
equaUy  with  any  other  species  of  chattels,  is  not  only  clear 
on.  principle,  but  on  authority.  (Wilson  v.  Little,  2  Com- 
atock,  443 ;  Broohman  v.  Rothschild,  3  Simmons,  6  Eng.  Ch. 
153 ;  Seymour  v.  Wyckoif,  10  N.  Y.  213 ;  Ford  v.  Hopkins,  1 
Salk.  283 ;  Parsons  v.  Martin,  11  Gray,  111 ;  Markham  v. , 
Fandon,  41  N.  Y.  236;  -Brass  v.  Worth,  40  Barb.  648;  QU- 
pin  V.  Howell,  6  Penn.  State  R  67.)  Where  stock  has  been 
wrongfully  converted  by  a  trustee,  the  cestui  que  trust  may 
either  compel  a  redelivery  of  the  stod^  or  claim  the  value 
of  it  at  the  time  of  the  conversion.  (Hart  v.  Ten  Eyck,  2 
Johns.  Ch.  117;  Forrest  v.  Elwes,  4  Vesey,  799;  Bank  of 
Montgomery  v.  Reese,  2  Casey,  149 ;  Wilson  v.  Whitaker,  13 
Wright,  117;  Piety  v.  Stace,  4  Veeey,  622,  623;  Pocock  v. 
Bedington,  6  Vesey,  794-800,  and  note;  Bostock  v,  Blakeney, 
2  Brown's  Chancery  Cases,  653-657.) 


By  the  Court,  CltooKBTT,  J. : 

The  legal  propositions  involved  in  this  case  are  of  great 
practical  importance,  and,  in  arriving  at  a  satisfactory  solu- 
tion of  them,  we  have  been  very  much  aided  by  the  able 
and  exhaustive  briefs  of  the  respective  coimseL 

In  1863  the  Antelope  mine,  in  Esmeralda  District,  was 
owned  by  an  incorporated  company,  established  under  the 
laws  of  the  State,  and  having  its  principal  place  of  business 
at  San  Francisco.  The  defendant  was  President  of  the  com- 
pany, and  the  plaintiff  was  Superintendent  of  the  niine. 
The  interests  of  the  respective  stockholders  in  the  company 
were  represented  by  oertificatee  of  stock,  in  the  usual  form. 
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and  the  plaintiff  was  the  owner  of  thirty-three  and  one-third 
shares,  represented  by  six  certificates  for  five  shares  each, 
and  one  certificate  for  three  and  one-third  shares.  He  was 
also  the  owner  of  certain  shares,  represented  by  similar  cer- 
tificates, in  the  Eeal  del  Monte  Company,  another  mining 
corporation.  In  order  to  meet  accruing  assessments  on  these 
stocks,  the  plaintiff  borrowed  from  defendant  a  certain  sum 
of  money,  which  was  to  be  refunded,  with  an  agreed  rate 
of  interest,  and  hypothecated  the  stocks  with  the  defendant 
as  collateral  security  for  the  sum  advanced  and  the  accruing 
interest  The  certificates  were  indorsed  by  the  plaintiff  and 
delivered  to  the  defendant  The  plaintiff  claims  that  it  was 
agreed  that  the  defendant  should  sell,  for  the  plaintiff's  ac- 
coimt,  the  Eeal  del  Monte  stock,  whenever  he  could  obtain 
therefor  not  less  than  forty  dollars  per  share,  and  the  Ante- 
lope stock,  when  he  could  obtain  for  it  not  less  than  five 
hundred  dollars  per  share.  Ultimately  the  Real  del  Monte 
stock  was  sold  by  the  defendant  at  the  price  limited,  and  he 
received  the  money  therefor,  of  which  fact  the  plaintiff  was 
dvlj  notified,  and  no  complaint  is  made  in  respect  to  this 
transaction.  The  money  thus  received  was  not  only  of  suf- 
ficient amount  to  refund  the  advances  made  to  the  plaintiff, 
with  the  interest  then  due  thereon,  but  there  remained  in 
the  hands  of  the  defendant  a  considerable  excess  to  the 
credit  of  the  plaintiff.  During  all  this  time  the  defendant 
was  the  owner,  in  his  own  right,  of  a  number  of  shares  of 
stock  of  the  Antelope  Company,  exceeding  in  amount  the 
thirty-three  and  one-third  shares  of  the  plaintiff.  Whilst 
the  plaintiff's  certificates  for  the  Antelope  stock  so  remained 
in  the  hands  of  the  defendant  the  latter  sold  to  Edward 
Martin  ten  shares  of  the  stock  of  that  company,  for  four 
thousand  dollars,  being  at  the  rate  of  four  hundred  dollars 
per  share,  and  delivered  to  Martin,  in  fulfillment  of  the  con- 
tract of  sale,  ten  shares  of  the  plaintiff's  stock.  The  defend- 
ant daJTUfl  that  in  the  sale  to  Martin  he  sold  his  own  stock, 
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and  not  the  plaintiffs;  and  that  he  delivered  the  plaintifi^s 
certificates  for  the  ten  shares,  instead  of  his  own,  only  be- 
cause, being  the  President  of  the  company,  he  feared  it 
would  depreciate  the  value  of  the  stock  in  the  market  if  it 
should  become  known  that  he  was  selling  his  own  stock; 
and  that  he  used  the  plaintiff's  certificates  under  the  belief 
that  no  damage  could  result  to  the  plaintiff,  inasmuch  as  he 
(the  defendant)  had  and  continued  to  have  more  stock  of 
the  same  company  than  was  necessary  to  replace  it,  which 
he  held  for  the  plaintiff's  use  in  lieu  of  that  delivered  to  . 
Martin.  It  further  appears  that  the  defendant  caused  fifteen 
shares  of  the  plaintiff's  stock  to  be  transferred  on  the  books 
of  the  company  to  Donohoe,  Ealston  &  Co.,  to  whom  new 
certificates  were  issued,  and  who  immediately  indbrsed  the  ^ 

new  certificates  and  returned  them  to  the  defendant  It 
also  appears  that  the  defendant  on  one  occasion  loaned  to  ^ 

Perry,  a  stock  broker,  five  shares  of  plaintiff's  stock,  and 
within  a  few  days  thereafter  Perry  returned  to  the  defend- 
ant another  certificate  for  the  same  amount  of  stock.  The 
defendant  further  claims  that  after  all  these  transactions  he 
and  the  plaintiff  had  a  full  and  final  settlement  of  all  mat- 
ters connected  with  these  stocks;  and  that  after  Doing  fully 
informed  of  all  that  the  defendant  had  done  in  the  premises 
the  plaintiff  ratified  his  acts  and  the  parties  exchanged 
receipts. 

The  complaint,  after  averring  the  ownership  of  the  plain- 
tiff of  the  Antelope  stock,  and  describing  the  several  certifi- 
cates, alleges  that  the  plaintiff  duly  indorsed  the  certificates, 
so  that  the  title  might  pass  by  delivery,  and  delivered  them 
to  the  defendant,  to  hold  the  same  in  trust  and  as  agent  for 
^e  plaintiff,  and  if  sold  to  be  sold  for  the>  account  and  ben- 
efit of  the  plaintiff,  and  the  proceeds  to  be  paid  to  the 
plaintiff;  tliat  the  defendant  afterward  sold  ten  of  said 
shares  for  the  market  price  of  four  hundred  dollars,  in 
gpld  ooin^  per  share^  and  received  the  money  therefor,  to 
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and  for  the  use  of  the  plaintiff;  that  he  subsequently  sold 
fifteen  of  the  remaining  shares  for  the  then  market  price  of 
three  hundred  and  forty-five  dollars,  in  gold  coin,  per  share, 
and  received  the  said  sum  to  and  for  the  use  of  the  plaintiff ; 
that  he  afterwards  sold  five  of  the  remaining  shares  at  the 
then  market  price  of  two  hundred  dollars,  in  gold  coin,  per 
share,  and  received  said  sum  to  and  for  the  use  of  the  plain- 
tiff ;  that  the  defendant  willfully  and  fraudulently  failed  and 
neglected  to  inform  the  plaintiff  of  these  sales^  and  fraudu- 
lently concealed  said  transactions  from  the  plaintiff,  and 
thereby  caused  the  plaintiff  to  believe  that  the  stock  had 
not  been  sold;  that,  being  thereby  deceived  in  respect  to 
the  facts,  the  plaintiff  afterward  paid  to  the  defendant  cer- 
tain sums' as  and  for  so  much  money  advanced  by  the  defend- 
ant to  pay  assessments  on  said  stock ;  whereas,  in  fact,  before 
the  assessments  were  levied,  the  defendant  had  sold  said 
stocks,  and  had  received  the  proceeds  to  and  for  the  plain- 
tiff's use;  that  during  all  this  time  the  plaintiff  was  absent 
from  San  Francisco,  and  was  ignorant  of  the  dealings  of 
the  defendant  in  said  stocks;  that  ultimately  the  plaintiff 
came  to  San  Francisco,  and  called  upon  the  defendant  for 
a  settlement;  that  the  defendant  then  returned  the  cer- 
tificate for  three  and  one  third  shares,  and  informed  the 
plaintiff  that  he  could  get  the  residue  of  the  stock  at  the 
office  of  the  company,  and  represented  and  stated  that  there 
had  been  some  manipulation  going  on,  which  had  made  it 
necessary  for  him  to  use  the  plaintiff's  name,  but  never 
informed  the  plaintiff  that  he  had  sold  the  plaintiff's  stock, 
and  falsely  and  fraudulently,  and  with  intent  to  cheat  the 
plaintiff,  induced  him  to  believe,  and  he  did  believe,  that 
the  plaintiff's  stoek  was  at  the  office  of  the  company,  ready 
to  be  delivered  to  him;  that  thereupon,  at  defendant's  re- 
quest, the  plaintiff  took  from  the  company  a  certificate  for 
thirty  shares  belonging  to  defendant,  and  supposing  the 
eame  to  belong  to  the  plaintiff,  being  induced  and  fraudu- 
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lently  persuaded  by  the  defendant  to  recelre  the  same;  and 
was  also  compelled  to  pay  to  the  company  seven  hundred 
and  fifly-five  dollars^  as  assessment  on  said  thirty  shares^ 
before  it  was  delivered  to  him,  which  he  wonld  not  have 
done  if  he  had  known  that  it  was  the  defendant's  stock  and 
not  his  own;  that  the  defendant  had  and  received  the  said 
enms  of  money  as  the  agent  of  the  plaintiff,  and  to  and  for 
his  nse;  that  whilst  the  plaintiff  was  ignorant  of  these  facts, 
and  misled  and  deceived  by  the  statements  and  conceal- 
ments of  the  defendant,  the  def^idant  procured  from  the 
plaintiff  a  receipt  in  full  of  all  demands;  that  the  receipt 
was  obtained  by  fraud,  undue  influence,  and  willful  misrep- 
resentation, and  with  the  intent  to  secure  to  the  defendant 
the  money  received  for  the  thirty  shares,  etc;  that,  on  dis- 
covering the  fraud,  he  demanded  payment  of  the  defendant, 
which  was  refused.  The  prayer  of  the  complaint  is  for  a 
judgment  for  the  several  sums  received  by  the  defendant, 
with  interest 

The  answer  admits  that  the  plaintiff  owned  the  thirty- 
three  and  one  third  shares  and  delivered  the  certificates 
therefor,  properly  indorsed,  to  the  defendant;  but  avers  that 
they  were  delivered  solely  as  collateral  security  for  the  ad- 
vances made  by  the  defendant  to  the  plaintiff,  and  not  upon 
any  trust  whatsoever ;  that  the  defendant  was  then  and  there- 
after a  large  dealer  in  the  stock  of  said  company,  having 
many  shares  standing  in  his  own  name,  and  holding  many 
certificates  for  both  large  and  small  amounts,  issued  to  other 
persons,  and  properly  indorsed,  so  as  to  pass  by  delivery; 
that  desiring  to  make  sale  of  a  portion  of  his  own  stock  in 
said  company,  he  ordered  his  broker  to  sell  the  same;  and 
in  performing  the  contract  of  sale  he  delivered  to  the  pur- 
chaser, amongst  other  certificates,  two  of  those  of  the  plain- 
tiff for  five  shares  each;  that  he  delivered  them  as  his  own 
certificates,  and  not  as  those  of  the  plaintiff;  that  the  eon- 
•  tract  of  sale  was  for  his  own  aoeount  and  for  his  own  atoekh, 
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and  not  for  the  plaintiff,  or  on  his  acoount;  that  he  had  llien^ 
and  has  ever  since  had,  other  certificates  of  the  same  kind, 
and  of  the  same  amount^  which  he  held  for  the  plaintiff,  and 
has  at  all  times  heeai  ready  to  deliver.  The  answer  denies 
the  sale  of  the  fifteen  shares  and  of  the  five  shares,  or  that 
the  defendant  ever  received  any  sum  of  money  therefor;  and 
denies  all  the  fraudulent  representations  and  concealments 
charged  in  the  complaint,  or  that  the  plaintiff  was  ignorant 
of  the  actual  facts  as  they  existed.  It  then  avers  that,  after 
being  fully  informed  of  all  the  facts,  the  plaintiff  accepted  a 
certificate  for  the  thirty  shares,  and  gave  to  the  defendant  a 
receipt  acknowledging  payment  in  full  of  all  demands  to  that 
date.  I 

The  findings  are  to  the  effect: 

First  —  That  the  plaintiff  owned  the  thirty-three  and  one 
third  shares,  for  which  he  held  certificates  as  above  stated, 
which  were  so  numbered  as  to  render  them  easily  capable 
of  identification;  and  that  he  also  owned  one  hundred  and 
twe4»ve  shares  of  Keal  del  Monte  stock. 

Second —  That  in  October,  1862,  he  made  an  arrangement 
with  the  defendant  by  which  the  defendant  agreed  to  receive, 
and  did  receive,  the  said  stocks  for  sale  under  the  plaintiff's 
instructions ;  and,  until  the  same  should  be  sold,  to  advance 
and  pay  for  the  plaintiff  the  assessments  levied  and  to  be 
levied  on  said  stocks,  holding  the  stocks  as  security  for  said 
advances  and  interest  thereon. 

Third  —  That  up  to  February  28th,  1863,  the  defendant  had 
in  this  manner  advanced  for  the  plaintiff  about  one  thousand 
dollars,  on  which  day  the  defendant  sold  the  Beal  del  Monte 
stock  for  four  thousand  four  hundred  and  eighty  dollars,  which 
he  received ;  out  of  which  he  paid  himself  bis  advances  and 
interest;  and  by  agreement  with  the  plaintiff,  held  the  bal- 
ance of  three  thousand  three  hundred  and  seventy-eight  d<d- 
lars  and  ninety-three  cents  for  the  account  of  the  plaintiff  and 
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as  a  fund  from  which  to  pay  any  assessments  to  be  thereafter 
levied  on  the  Antelope  stock;  and  the  said  fund  was  more 
than  sufficient  for  that  purpose. 

Fourth  —  That  on  the  7th  of  March,  1863,  the  defendant 
wrongfully  sold  ten  shares  of  the  plainti£Ps  Antelope  stock 
for  four  thousand  dollars  in  gold  ooin,  which  he  received  and. 
appropriated  to  his  own  use;  that  on  tibe  29th  of  April,  1863, 
without  the  knowledge  or  authority  of  the  plaintiff,  the  de- 
fendant wrongfully  disposed  of,  to  his  own  use,  fifteen  other 
shares  of  said  stock,  which  was  then  of  the  market  value  pf 
three  hundred  and  f orly-five  dollars,  in  gold  coin,  per  share ; 
that  on  the  19th  of  February,  1864,  without  the  knowledge 
or  authority  of  the  plaintiff,  the  defendant  wrongfully  dis- 
posed of,  to  his  own  use,  five  other  shares  of  said  stock, 
which  was  then  of  the  market  value  of  two  hundred  dollars 
per  share,  in  gold  coin. 

Fifth — That  the  plaintiff  never  made  any  ratification,  con- 
firmation, or  settlement  of  said  transactions,  or  any  of  them ; 
that  in  March,  1864,  the  plaintiff  required  of  the  defendant 
that  he  should  retuhi  to  him  his  thirty-three  and  one  third 
shares,  and  account  with  him  for  the  moneys  in  defendant's 
hands ;  that  the  defendant  did  not  account  with  the  plaintiff 
for  said  moneys,  or  return  said  stock;  but  in  lieu  thereof 
returned  to  him  only  three  and  one  third  shares,  and  deliv- 
ered to  him  an  order  on  ihe  Secretary  of  the  company  to 
transfer  on  the  books  of  the  company  to  the  plaintiff  thirty 
shares  of  the  defendant's  stock,  on  the  payment  by  the  plain- 
tiff of  seven  hundred  and  fifty  dollars  in  gold  coin,  being  the 
amount  of  an  assessment  alleged  by  the  defendant  to  be  due 
thereon;  and  the  defendant  at  the  same  time  handed  to  tlfe 
plaintiff  three  hundred  and  seventy-one  dollars  and  thirty- 
nine  cents  in  cash,  as  and  for  the  balance  ctf  the  plaintiff's 
.  moneys  in  his  hands,  allying  that  all  the  rest  of  the  plain- 
tiff's money  in  the  defendant's  hands,  being  three  thousand 
and  seven  dollars  and  fifty-four  cents,  had  been  appU^  by 
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the  defendant  in  payment  of  asseesments  on  said  thirty  sharee 
of  the  plaintifPs  stock ;  that  of  the  said  smn^  three  thousand 
dollars  had  not  in  fact  been  so  applied^  and  the  assessments 
(referred  to  by  the  defendant  as  those  on  which  he  had  ap- 
plied the  three  thousand  dollars^  were  all  levied  after  the 
'  periods  when  he  bad  wrongfully  disposed  of  said  thirty 
shares;  tiiat  at  the  defendant's  request^  receipts  in  full  of  all 
demands,  written  out  by  tlie  defendant,  were  then  and  there 
exchanged  between  the  parties;  that  the  plaintiff  paid  to 
the  company  the  seven  hundred  and  fifty  dollars  in  gold 
coin,  and  had  the  thirty  shares  transferred  to  him  on  the 
company's  books;  that  the  defendant  did  not  then,  or  at  any 
time,  disclose  to  the  plaintiff  the  facts,  or  any  of  them, 
specified  in  the  fourth  finding,  but  withheld  the  same  from 
the  plaintiff;  and  the  plaintiff  received  the  thirty  shares, 
paid  the  seven  hundred  and  fifty  dollars  and  exchanged 
receipts  with  the  defendant^  in  ignorance  of  said  facts  and  by 
reason  of  such  ignorance ;  that  said  facts  were  not  discovered 
by  the  plaintiff  until  about  the  middle  or  latter  part  of  June, 
1864,  when  he  immediately  returned  to  the  defendant  the 
certificate  for  the  thirty  shares,  and  demanded  payment  of 
the  moneys  sued  for,  which  payment  was  refused,  and  has 
never  be«a  made. 

Sixth  —  That  during  all  the  period  covered  by  these  trans- 
actions the  defendant  had  more  than  seventy  shares  of  the 
Antelope  stock  standing  in  his  name  on  the  books  of  the 
company,  and  owned  by  him* 

Seventh — That  by  tiie  custom  of  brokers  in  San  Francisco 
one  share  of  stock  is  considered  of  no  more  value  than 
another  share  of  stock  in  the  same  corporation,  and  that 
stock  brokers  frequently  exchange  certificates  for  the  same 
number  of  shares  in  the  same  corporation ;  but  neither  the 
plaintiff  nor  defendant  was  a  member  of  the  Board  of  Bro- 
kers, nor  were  said  transactions,  or  any  of  them,  had  with 
t«f  arence  to  any  custom  of  said  Board. 
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As  ooncluBions  of  law,  the  Coart  finds:  Ist,  That  from 
October,  1862,  to  February  28th,  1868,  the  defendant  held 
the  plaintiff B  stocks  as  pledged,  and  as  seoority  for  the  ad- 
Tances  made  by  the  defendant  to  pay  assessments  on  the 
stocks;  that  the  bailment  by  way  of  pledge  terminated  on 
said  twentfr-eighth  of  Febraary,  after  which  the  defendant 
sold  the  Antelope  stock  as  the  plaintifPs  bailee  and  agent  for 
&e  sale  thereof,  nnder  the  plaintifPs  orders;  2d,  That  the 
eostom  of  the  Board  of  Brokers  is  irrelevant  and  immaterial 
to  this  case;  8d,  That  the  dealings  of  the  defendant  with, 
and  the  disposition  made  by  him  of  the  several  parcels  of  said 
atodc,  amounting  to  thirty  shares,  were  wrongful,  and  were 
not,  any  of  them,  authorized,  ratified,  or  confirmed,  nor  was 
any  settlement  thereof  made  by  the  plaintiff,  and  the  plain- 
tiff is  entitled  to  recover  the  four  thousand  dollars,  proceeds 
of  the  sale  of  ten  shares;  five  thousand  one  hundred  and 
seventy-five  dollars,  the  value  of  the  fifteen  shares;  one 
thousand  dollars,  tiie  value  of  the  five  shares;  three  thou- 
sand three  hundred  and  seventy-eight  dollars  and  ninety- 
three  cents,  the  balance  of  plaintiff's  money  remaining  in 
defendants  hands  (less  the  three  hundred  and  seventy-one 
dollars  and  thirty-nine  cents  paid  to  the  plaintiff) ;  and  the 
seven  hundred  fmd  fifty  dollars  paid  by  the  plaintiff  to  the 
company;  the  whole  sum  for  which  judgment  is  ordered 
being  thirteen  thousand  nine  hundred  and  thirty-two  dollars 
and  fifty-four  cents,  with  interest  from  July  Ist,  1864,  of 
which  sum,  seven  thousand  dollars  and  the  interest  thereof, 
is  to  be  paid  in  gold  coin.  Judgment  was  entered  for  the 
plaintiff  in  accordance  with  these  findings,  and  the  defend- 
ant moved  for  a  new  trial,  on  the  ground,  amongst  others, 
that  the  evidence  was  insufficient  to  support  the  findings, 
and  the  statement  in  support  of  the  motion  contains  the 
proper  specifications  in  that  respect  The  motion  for  a  new 
trial  was  denied,  and  defendant  has  appealed. 
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We  have  been  thiiB  minute  in  stating  the  pleadings  and 
findingSi  in  order  to  avoid  any  misapprehensicni  as  to  the 
precise  points  to  be  decided  on  the  appeaL 

In  respect  to  many  of  the  controlling  facts  of  the  ease, 
there  is  little  or  no  contrariety  in  the  evidence.  As  to  the 
ten  shares  of  Antelope  stock,  the  only  testimony  concemiiig 
the  sale  of  them  by  the  defendant  was  to  the  effect  that  the 
defendant^  being  the  owner  in  his  own  right  of  a  large 
amount  of  the  stock  of  that  companyi  ordered  his  broker  to 
sell  a  portion  of  it;  that  the  broker  contracted  to  sell  twenty 
or  more  shares  to  Edward  Martin,  and  in  performing  the 
contract  of  sale  the  defendant,  who  was  President  of  the 
company,  delivered  to  Martin  ten  shares  of  the  plaintiff's 
stock;  that  in  so  dealing  with  these  shares  the  defendant 
delivered  them  as  his  own,  and  not  as  the  property  of  the 
plaintiff;  that  the  sale  to  Martin  was  intended  by  the  de- 
fendant to  be  of  his  own  stocks,  and  not  the  plaintiff's;  and 
that  the  defendant,  during  the  whole  time,  held  in  his  own 
name  more  than  enough  of  the  stock  of  the  company  to 
replace  the  ten  shares  of  the  plaintiff. 

The  argummit  of  the  counsel  for  the  plaintiff  on  this 
branch  of  the  case  is,  that  inasmuch  as  the  defendant  sold 
these  ten  shares  without  the  authority  of  the  plaintiff,  and 
against  his  orders,  it  was  a  wrongful  conversion  of  the  stock 
by  the  defendant  to  his  own  use;  that  it  was  optional  with 
the  plaintiff  whether  he  would  repudiate  the  sale  and  hold 
the  defendant  for  the  market  value  of  the  stock,  or,  waiving 
the  wrongful  oonyersion,  ratify  the  sale  and  demand  the 
proceeds.  • 

There  can  be  no  doubt  as  to  the  general  proposition  that, 
if  the  bailee  of  personal  property  sell  it  in  violation  of  his 
authority,  the  owner  may  ratify  the  transaction  and  demand 
the  proceeds  of  the  sale.  If  A.  intrust  .to  B.  a  steamboat, 
for  sale  at  a  limited  price,  and  if  B.,  in  violation  of  his  duty, 
sell  it  for  a  less  price,  A*  may  acquiesce  in  the  sale  and 
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demand  the  proceeds.  This  proposition  needs  no  argument 
or  citation  of  authorities  to  sustain  it  It  would  not  be  at 
the  option  of  the  bailee  whether  he  would  account  for  the 
proceeds  or  deliver  another  steamboat  of  equal  value;  nor 
would  it  be  any  defense  for  him  to  say  that  he,  at  all  times, 
had  and  held  another  steamboat  of  equal  value,  which  he 
was  ready  to  deliver  in  place  of  the  first  If  certificates 
of  stock  in  mining  corporations  are  to  be  treated  in  this 
respect  as  other  personal  property,  it  is  evident  the  defend- 
ant became  liable  to  the  plaintiff  for  the  proceeds  of  the  ten 
shares  sold  to  ICartin. 

But  we  think  such  certificates  stand  upon  a  different  foot- 
ing. Whilst  stock  in  corporations  is  denominated  personal 
property,  and  is  subject  to  seizure  and  sale  under  execution, 
and  whilst  a  particular  certificate  may  be  capable  of  com- 
plete indentification,  by  its  ntunbers  or  otherwise^  the  cer- 
tificate is  but  the  evidence  that  the  holder  of  it  is  entitled 
to  an  undivided  share  in  the  assets  and  business  of  the  cor- 
poration. The  stockholders  are  the  joint  owners  of  the 
franchise  and  property  of  the  corporation,  each  being  enti- 
tled to  an  undivided  share  thereof,  and  the  only  office  of  the 
certificate  is  to  furnish  the  evidence  of  the  quantmn  of 
interest  held  by  the  owner  of  the  certificate.  ^*  Certificates 
of  stock  are  not  securities  for  money  in  any  sense;  much 
less  are  they  negotiable  secmrities.  They  are  simply  the 
muniments  and  evidence  of  the  holder's  title  to  a  given 
■hare  in  the  property  and  franchises  of  the  corporation  of 
which  he  is  a  member*''  (Mechanics*  Batik  v.  New  York 
and  New  Haven  Railroad  Compam/y,  18  N.  Y.  R  626.) 

If  a  firm,  doing  business  as  an  ordinary  partnership,  issue 
eertificates  to  each  of  its  members^  specifying  the  interests 
of  the  respective  copartners,  such  certificates  would  have  no 
intrinaio  value,  except  as  evidence  of  the  quantvm  of  inter- 
eat  of  each  copartner.  The  joint  interest  of  the  copartner 
in  the  property  and  business  of  the  firm  is  the  substance^  of 
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tlie  existence  of  which  the  certificate  is  but  the  evidence. 
If,  for  example,  there  be  three  ifeopartners,  each  owning  an 
undivided  interest  of  one  third,  there  is  no  appreciable  dif- 
ference between  the  respective  interests.  They  are  in  all 
respects  precisely  similar,  and  each  several  interefst  is  an 
exact  duplicate  of  the  others.  The  same  principle  is  appli- 
cable to  corporations.  The  holder  of  ten  shares  of  stock 
stands  precisely  upon  the  same  footing  as  any  other  holder 
of  ten  shares.  Their  interests  are  precisely  similar,  and  of 
the  same  value,  and  each  holds  but  an  undivided  interest  in 
the  common  property.  This  proposition  is  not  new  in  this 
Court,  and  is  substantially  decided  in  Hawley  v.  Brrimma- 
gim,  88  Cal.  894;  Hardenburgh  v.  Bacon,  38  Oal.  356. 

The  general  rule  is,  as  we  have  stated,  that  the  owner  of 
personal  property  which  has  been  wrongfully  converted,  is 
entitled  to  recover  his  specific  property  or  its  value,  and 
cannot  be  compelled  to  accept  other  property  of  the  same 
kind  and  of  equal  value,  in  lieu  of  that  which  was  con- 
verted. The  reason  of  the  rule  is  obvious.  The  owner 
may  have  special  reasons  for  desiring  to  retain  that  specific 
chattel;  and  there  may  be  reasons  why  he  attached  a  pecu- 
liar value  to  it  beyond  the  value  of  o^er  chattels  of  a  pre- 
cisely similar  kind.  If  his  desire  in  this  respect  be  the 
result  of  mere  caprice,  he  is  entitled  to  be  gratified  in  the 
exercise  of  it  Visible,  tangible  chattels  may  have  secret 
defects  which  no  vigilance  could  detect.  If  two  visible 
objects  be  apparently  precisely  similar,  one  may  have  in- 
firmities not  discoverable  on  inspection,  which  would  impair 
or  destroy  its  value.  Hence  the  owner  of  such  chattel  can- 
not be  compelled  to  accept  in  lieu  of  it  another  which 
appears  to  be  precisely  similar  and  of  equal  value.  He 
cannot  be  required  to  take  the  risk  of  secret  defects  in  the 
substituted  article.  Other  considerations,  also,  affect  the 
general  rule.  If  a  favorite  horse,  a  pet  dog,  or  a  family 
pictore  be  converted  by  a  wrongdoer,  he  oould  not  escape 
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responsibility  by  offering  another  horse,  dog,  or  picture,  even 
of  greater  value. 

But  we  think  the  reason  of  the  rale  ceases  when  applied 
to  stocks*  It  is  impossible  that  any  sane  person  should  have 
centered  his  affections  upon  a  particular  stock  certificate,  or 
that  any  violence  could  be  done  to  his  feelings  by  requiring 
him  to  accept  another  certificate  of  precisely  similar  charac*- 
ter,  in  lieu  of  it.  His  own  certificate  was  only  the  evidence 
that  he  owned  an  undivided  interest  in  the  capital  and  busi- 
ness of  the  oorporAtion.  Another  certificate  of.  the  same 
kind,  'for  the  same  amount  of  stock,  would  entitle  him  to 
precisely  the  same  rights  as  the  former  certificate.  Each 
wonld  be  a  precise  equivalent  of  the  other,  and  it  is  certain 
he  could  suffer  no  pecuniary  loss  by  the  transaction ;  whilst 
the  nature  of  the  property,  or  rather  of  his  interest  in  it,  t 

forbids  the  idea,  that  it  could  be  the  object  of  personal  at-  ^ 

ta<dmient,  or  have  a  peculiar  value  in  his  estimation  as  con- 
tradistinguished from  any  other  equal  number  of  shares  in 
the  same  company. 

For  these  reasons,  we  think,  a  different  rule  should  govern 
the  conversion  of  a  certificate  of  stock ;  and  if  the  wrongdoer 
was  at  aU  times  ready  and  willing  to  transfer  to  the  owner 
an  equivalent  number  of  similar  shares  in  the  same  company, 
by  a  proper  and  valid  certificate,  it  would  present  a  case  for 
nominal  damages  only. 

Inasmuch  as  we  have  been  referred  to  no  adjudged  case 
precisely  similar  to  this,  and  the  question  involved  being  one 
of  great  practical  importance,  we  propose  to  notice  briefly 
the  authorities  relied  npon. 

Wilson  V.  Little,  2  C!omst.  448,  cited  by  the  plaintiff's  coun- 
sel was  an  action  to  recover  the  value  of  fifty  shares  of  Kew 
York  and  Erie  Bailroad  stock,  deposited  with  the  defendant 
as  collateral  seciurity  to  secure  the  payment  of  a  promissory  i 

note  with  authority  to  sell  the  stock  on  non-payment  of  the 
note.    The  defendant  sold  the  stock  before  maturity  of  the  j 


102  Atkins  v.  Gamble.  [Sup.  CL 

Opinion  of  the  Court — Crockett,  J. 

note,  and  the  plaintiff  afterwards  tendered  payment  and  de- 
manded a  return  of  the  stodc  It  appears  die  company  had 
two  kinds  of  stock,  for  which  it  had  issued  certificates ;  one 
termed  the  "  consolidated/'  and  the  other  the  "  converted," 
which  had  different  values  in  the  market^  the  former  being 
the  most  valuable.  The  stock  which  was  pledged  was  the 
"  consolidated/'  and  the  defendant  offered  to  return  '^  con- 
verted" stock  in  lieu  of  that  which  he  sold.  The  Court 
very  properly  held  that  the  plaintiff  was  under  no  obligation 
to  accept  a  different  kind  of  stock  from  that  which  was 
pledged* 

In  discussing  this  branch  of  the  case,  the  Court  say :  ^'  The 
defendants  were  bound  to  restore  the  identical  stock  pledged." 
And  in  another  part  of  the  opinion:  '^  Although  the  plaintiff 
was  strictly  entitled  to  a  retransfer  of  the  same  shares  which 
were  pledged,  it  appears  that  his  broker  was  willing  to  re- 
ceive other  stock  of  the  same  description  and  value,"  etc. 
In  the  first  paragraph  quoted  we  understand  the  Court  to 
refer  to  ^^consolidated/'  as  contradistinguished  from  con- 
verted stock;  but  if  it  be  conceded  that  in  strict  law  the 
plaintiff  was  entitled  to  a  retransfer  of  the  same  identical 
shares  which  were  pledged,  it  by  no  means  follows  that  he 
was  entitled  to  any  but  nominal  damages,  if  the  defendant 
was  at  all  times  ready  and  willing  to  transfer  to  him  an  equal 
number  of  shares  of  the  same  kind  of  stock  with  that  which 
was  pledged. 

Broohman  v.  Rothschild,  8  Simmons,  6  Eng.  <  »K  168,  was 
a  bill  in  chancery  to  set  aside  certain  transactioi^b  in  stocks 
on  the  groimd  of  fraud.  The  defendant  was  the  plaintiff's 
agent,  and  rendered  accounts  showing  large  transactions  in 
stocks  for  the  plaintiff's  account  It  appeared  on  the  trial 
that  the  stocks  stood  in  the  name  of  the  defendant,  and  were 
never  in  any  manner  appropriated  or  set  apart  to  the  plain- 
tiff.   The  Court  held  that  the  atodke  never  became  the  prop- 
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orty  of  the  plaintiff;  and  he  was  therefore  not  liable  for  losseB 
incurred  by  the  sale  of  them. 

Seymour  V.  Wickoff,  6  Seld.  213,  was  an  action  to  recover 
the  value  of  a  quantity  of  pork  in  barrels,  left  with  the  defend- 
ants as  commission  merchants,  for  sale,  and  wh4ch  was  sold  at 
ten  dollars  per  barrel;  but  the  plaintiff  was  not  advised  of 
the  sale,  and  afterwards,  on  discovering  it,  brought  an  action 
for  the  proceeds.  The  defense  attempted  to  be  set  up  was 
that  the  pork  in  question  was  only  a  portion  of  a  much  larger 
quantity  belonging  to  the  defendant,  or  consigned  to  him  by 
others,  and  which  had  the  same  inspection  brand,  and  was 
stored  in  the  same  warehouse,  by  reason  of  which  it  had  lost 
its  identity,  like  wheat  mixed  in  a  bin,  and  that  so  long  as 
the  defendant  had  on  hand  an  equal  quantity  of  pork  of  the 
same  brand,  he  might  apply  the  plaintiff's  ownership  to  that 
parcel,  and  sell  it  on  his  account.  This  defense  was  held  to 
be  insufficient,  as  it  manifestly  was.  But  .there  is  no  analogy 
between  pork  in  barrels,  capable  of  complete  identification, 
and  having  peculiar  qualities,  on  which  its  value  depends, 
and  certificates  of  stock,  having  no  value  over  other  similar 
certificates  for  the  same  stock. 

In  Ford  v.  Hopkins,  1  Salk.  283,  the  plaintiff  had  deliv- 
ered certain  lottery  tickets  to  a  goldsmith  to  collect  the  money 
due  on  them.  The  goldsmith,  having  received  of  the  defend- 
ant other  tickets  in  the  same  lottery,  and  given  his  note  for 
them,  took  up  his  note  by  delivering  the  plaintiff's  tickets 
to  the  defendant 

The  Court  held  that  the  goldsmith  had  no  authority,  ex- 
cept to  receive  the  money  due  on  the  tickets,  and  had  no 
power  to  sell  them  or  exdiange  them  for  other  tickets;  con- 
sequently, no  title  passed  to  the  defendant. 

Nourse  v.  Prime,  4  John.  Oh.  R.  496,  and  which  was  more 
fnlly  considered  in  7  John.  Oh.  R.  87,  i^,  in  some  respects, 
very  similar  to  this  case.  The  defendants  were  stock  bro- 
kersk,  and  had  puxchaaed  for  the  plaintiff  four  hundred  and 
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property,  of  whicb  the  property  in  suit  is  a  part.  For  the 
purchase  money  they  gave  a  promissory  note,  in  which  they 
represented  themselves  as  Trustees  of  the  La  Fayette  Min- 
ing Company,  but  which  they  signed  with  their  individual 
names  <Hily.  The  note  was  secured  by  a  mortgage  upon  the 
property  purchased.  The  note  being  unpaid  at  maturity 
the  mortgage  was  foreclosed  and  the  premises  sold  to  the 
mortgagees. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

Alexander  Deering,  for  Appellant,  argued  that  the  fore- 
4dosure  suit  was  not  a  suit  against  the  company,  and  could  not 
affect  the  title  to  the  property  which  had  passed  into  Ihe  corpo- 
ration. 

/•  M.  Corcoran  and  /.  B.  Campbell,  ior  Bespondents. 


By  the  Court,  SpBAaux,  J. : 

This  action  is  brought  for  the  purpose  of  perpetually 
enjoining  the  sale  on  execution  of  certain  real  estate  by 
the  defendant,  Sheriff  of  Mariposa  County.  The  property 
wa6  levied  upon  as  the  property  of  the  La  Fayette  Mining 
Company,  a  corporation,  to  satisfy  a  judgment  against  the 
corporation  in  favor  of  one  John  W.  Wilcox.  Plaintiffs 
elaim  that  at  the  date  of  the  judgment  against  the  corpora- 
tion, and  ever  since,  they  were  and  have  been  the  owners  of 
the  property,  and  that  the  La  Fayette  Mining  Company,  at 
the  date  of  the  rendition  of  said  judgment,  had  not  and  at 
no  time  since  have  had  any  title  to  or  interest  in  the  prop- 
erty.   Upon  this  defendant  took  issue. 

On  the  trial,  plaintiffs,  to  establish  theii:  title  to  the  prop- 
erty, offered  and  read  in  evidenoe,  against  defendant's  objec- 
tions, the  judgment  roll  in  a  certain  case  wherein  one  of  the 
present  plaintiffs  and  seven  other  individuals  were  plaintiffs. 
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and  Joseph  Queribla^  Samuel  Miller,  and  Simon  Morrison 
were  defendants,  the  order  of  sale  issued  thereon,  the  certifi- 
eate  of  sale,  and  Sheriff's  deed  to  the  purchasers  at  such 
sale,  among  whcon  was  one  of  the  present  plaintiffs.  It  ap- 
pears by  the  findings  of  the  Court  that  these  proceedings 
were  had  and  oompleted  sometime  prior  to  the  date  of  the 
entry  of  the  judgment  in  favor  of  Wilcox  against  the  La 
Payette  Mining  Company. 

The  question  on  ihis  appeal  is,  whether  the  above  Evi- 
dence offered  and  read  on  the  trial,  established,  or  tended  to 
establish,  plaintiff's  title  to  the  property,  the  sale  of  which 
in  satisfaction  of  the  Wilcox  judgment  against  the  La  Fay- 
ette Mining  Company,  they,  by  this  suit,  seek  to  enjoin. 

It  appears  from  the  finding  that  the  La  Payette  Mining 
Company  as  a  corporation  duly  organized,  became  the  owner 
of  the  property  on  the  29th  day  of  March,  1866;  and  this 
ownership  continued  in  said  company  until  after  the  levy 
under  the  Wilcox  judgment  against  the  company,  unless  such 
ownership  and  title  of  the  company  was  divested  and  passed 
to  these  plaintiffs  and  others  by  virtue  of  the  judgment  sale 
thereunder,  and  Sheriff's  deed  offered  and  read  in  evidence 
on  the  trial,  as  above  stated. 

Without  reference  to  the  character  and  object  of  the  suit 
resulting  in  the'judgment,  sale  thereunder,  and  Sheriff's 
deed,  under  which  present  plaintiffs  claim  title  to  the 
property,  it  is  sufficient  to  state,  that,  as  appears  from  the 
judgment  roll  offered  and  read  in  evidwice,  one  of  the  pres- 
ent plaintiffs  and  seven  other  individuals  were  party  plain- 
tiffs in  said  suit,  and  Joseph  Queriola,  Samuel  Miller,  and 
Simon  Morrison,  as  individuals,  were  party  defendants,  and 
that  judgment  and  decree  was  entered  in  said  suit  on  the 
18th  day  of  December,  1866,  against  the  defendants  therein, 
to  wit:  Joseph  Queriola,  Samuel  Miller,  and  Simon  Mor- 
rison. The  La  Fayette  Mining  Company  was  not  a  party 
to  the  madi,  and  no  judgment  or  decree  was  therein  ren* 
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dered' against  it;  no  title  to,  or  interest  in  the  property  of 
the  corporation  oonld  be  divested,  or  in  any  manner  legiti- 
mately affected  by  a  judgment  and  proceedings  thereunder 
to  which  it  was  not  a  party.  It  follows,  therefore,  that  the 
judgment  roll,  certificate  of  sale  thereunder,  and  Sheriff'^ 
deed,  read  in  evidence,  did  not  establish,  or  tend  to  estab- 
lish, plaintiff's  title  to  the  property;  and  that  the  Court 
erred  in  admitting  the  same  in  evidence  against  objections 
of  defendant,  and  in  its  decree  perpetually  enjoining  the 
defendant  from  proceeding  to  sell  the  property  in  satisfac- 
tion of  the  Wilcox  judgment  on  execution. 

Judgment  and  order  denying  new  trial  reversed,  and  cause 
remanded. 


[No.  1.92S.] 

DAVID  CALDERWOOD,  and  ELIZABETH  CALDER 
WOOD,  ms  Wife,  v.  HENRY  PEYSER. 

OuNnt  Stbikxno  Nbw  Tbial  Statbimnt  fbom  Filbb. —  Where  a  Btate- 
ment  on  motion  for  new  trial  was  filed  In  time,  hut  not  eerred  on  the 
opposite  party,  and  for  this  reason  the  Court,  on  motion,  stmcfc  It 
from   the   files:   h4l4,  that   snch   striking  ftom   the  files  was   error. 

AvnAL  FBOM  0BDBB.-*An  appeal  may  be  taken  froai^an  order  made  after 
Judgment  striking  a  statement  on  motion  for  a  new  trial  from  the  files. 

Cabb  Otexbulbd. —  Qnlvey  t.  Gambert,  32  Cal.  805,  on  the  point  that  the 
Supreme  Court  has  no  jnrlsdlctlon  of  an  appeal  from  an  order  made 
after  final  judgment^  unless  such  order  followed  the  Jndgmeat^  not 
merely  in  time  hut  also  in  logical  sequence,  oTerruled. 

TXM«  FOB  Appbal  fbox  Codzctt  Coubt  m  Casb  Appbalbd  bbom  Jub- 
ticb'b  Coubt. —  Where  an  action  for  nnlawfol  detainer  was  originally 
conunenced  in  April,  1863,  before  a  Jastice  of  the  Peace^  and  afterwards 
appealed  to  the  County  Court,  and  while  pending  there  the  Acts  of 
December  28d,  1868,  and  April  4th,  1864  (Stats.  1868-4,  pp.  1,  809),  for 
the  transfer  and  changing  of  the  original  jurisdiction  in  snch  cases,  took 
effect:  held,  that  the  jurisdiction  of  the  County  Court  did  not  cease 
to  be  appellate,  or  become  original ;  and  that  therefore  an  appeal  f ronk 
a  judgment  therein  must  be  taken  within  ninety  dajra. 

Bar-OrF  or  BxBCunomi -— Pabtibb  must  mm  tkb  Samb. — An  ezecutioa< 
in  fBTor  of  Peyser  and  against  Caldsrwood  cannot  he  set  off  BgAinst  an. 


> 
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ezeentioB  In  ftiTor  of  Calderwood  and  Donglan  (hU  former  wife) 
•gainst  Peyaer  —  the  apparent  fact  being  that  the  partiea  to  the  two 
executlona  are  not  the  same. 
IVAziMRrT  ON  Honoor  von  Nnw  Tsul  vitbb  to  bs  SraxcmN  Our. — 
While. a  motion  for  a  new  trial  maj  he  denied,  for  failure  to  lerre  the 
statement  on  the  opposite  partj,  an  order  striking  such  statement  from 
the  flies  cannot  be  properlj  made  under  any  clrcumstancet.  Such 
■tatemeint  need  not  be  serred  on  the  opposite  party, 

Appkax  from  the  County  Court  of  the  CUj  and  County 
of  San  Francisca 

The  judgment  involved  in  this  appeal  was  in  favor  of 
plaintiffs  and  against  defendant,  and  was  entered  on  March 
30th,  1868.  Afterwards  counsel  for  defendant  moved  for 
leave  to  offset  an  execution  in  favor  of  defendant  and 
against  the  plaintiff  David  Calderwood,  against  the  execu- 
tion issued  in  this  action  in  favor  of  plaintiffs,  for  their  costs 
on  a  former  appeaL  The  motion  was  denied  April  13th, 
1868.  Defendant's  statement  on  motion  for  new  trial  was 
struck  from  the  files  June  8tb,  1868.  The  appeal  from  the 
order  refusing  to  offset  the  executions  was  taken  June  17th, 
1868 ;  the  appeal  from  the  judgment  and  order  striking  out 
statement  was  taken  July  14th,  1868. 

E.  A*  Lawrence,  for  Appellant. 

By  the  operation  of  the  new  Constitution,  and  the  Act  of 
December  23d9  1863,  transferring  all  cases  pending  in  the 
old  County  Court  into  the  new  County  Court,  and  the  Act 
of  April  4th,  1864,  concerning  forcible  entries  and  unlawful 
detainers,  this  became  a  special  case,  over  which  the  County 
Court  only  had  original  jurisdiction,  and^  as  in  all  other 
original  cases,  the  right  of  appeal  from  a  judgment  extended 
to  one  year. 

The  action  of  the  Court  in  not  settling  the  statement  on 
motion  for  new  triaf,  but  in  striking  out,  was  in  direct  viola- 
tion of  the  recent  decision  of  this  Court  {Quivey  v.  Qarnir 
heH,  32  CaL  804.) 
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P.  O.  Btuihan,  for  Respondents. 

The  appeal  from  the  judgment  was  not  brought  in  time^ 
for  the  reason  that  it  was  a  judgment  on  appeal  from  an 
inferior  Court  The  operation  of  the  new  Constitution  was 
not  to  make  any  difference  in  the  case  or  to  change  its 
character. 

The  statement  on  motion  for  new  trial  was  properly  struck 
out,  and  the  order  striking  it  out  was  not  an  appealable  one. 
The  case  of  Quivey  v.  Ocmbert,  82  CaL  804,  is  directly 
against  the  appellant. 

By  the  Court,  Wallace^  J. : 

The  earlier  history  of  this  case  is  to  be  found  in  31  CaL 
833.  Upon  the  return  of  the  cause,  after  the. order  granting, 
die  new  trial  had  been  affirmed  here,  the  defendant  filed  a 
plea  puis  darrein  continuance,  in  which  he  set  up :  First,  the 
judgment  rendered  in  the  action  August  16th,  1865,  as  a 
bar — alleging  to  be  in  full  force  and  unsatisfied;  second, 
that  prior  to  the  recovery  of  that  judgment  the  female  plaint- 
iff,  Elizabeth  Douglass,  had  transferred  to  Calderwood  one 
half  the  rents  claimed  in  the  action;  third,  that  on  July 
28th,  1865,  one  Brooks  commenced  an  action  against  David 
Calderwood,  Elizabeth  Douglass,  and  her  husband,  William 
J.  Douglass,  in  the  District  Court  of  the  Twelfth  Judicial 
District,  and  after  due  proceedings,  on  the  18th  day  of  June, 
1866,  obtained  a  decree  to  the  effect  that  he  was  the  owner 
in  fee  of  the  demised  premises,  and  that  the  defendants  in 
that  action  had  no  right,  title,  or  interest  therein,  nor  in  the 
possession  thereof,  and  enjoining  them  from  the  assertion  of 
any  right  or  title  thereto  against  Brooks,  the  plaintiff  there- 
in, and  that  upon  appeal  the  decree  had  been  affirmed  here 
(Brooks  V.  Calderwood,S4:  CaL  563) ;  fourth,  that  Brooks  was 
the  landlord  of  the  defendant  at  the  time  of  the  commence- 


Oct  1871.]  Caldbbwood  v*  Pbyskb.  118 

OptaUoii  of  the  Omirt  — WaUac^  J. 


xnent  of  the  action  against  him  in  the  Justice's  Court  by 
Galderwood  and  Elizabeth,  his  then  wife;  that  the  tenancy 
then  existing  had  been  terminated,  and  the  possession  of  the 
demised  premises  had  been  surrendered  to  Brooks  on  May 
10th,  1864,  since  which  time  the  defendant  had  not  held  the 
possession  thereof  in  any  wise.  A  trial  of  the  action  was 
again  had  in  the  County  Court,  March  80th,  1868,  and 
resulted  in  a  judgment  in  favor  of  the  female  plaintiff,  Eliza- 
beth Douglass,  for  the  possession  of  the  premises  and  nine 
hundred  and  fifty-five  dollars  damages,  with  costs  of  action. 

A  motion  for  a  new  trial,  made  by  defendant  and  sup- 
ported by  a  statement  filed,  was  not  determined  by  the  Court 
below  —  but  the  statement  was  stricken  from  the  file  upon 
the  application  of  the  plaintiff,  because,  though  filed,  it  had 
not  been  served.  The  action  of  the  Court  in  this  respect  is 
now  represented  for  review,  upon  appeal  taken  from  the 
order  by  which  the  statement  was  stricken  from  the  files. 

The  first  question  to  be  considered  concerns  the  appellate 
jurisdiction  of  this  Court,  for  the  respondent  claims  that  h 
does  not  extend  to  the  review  of  an  order  striking  from  the 
£les  of  the  Court  below  a  statement  placed  there  in  support 
of  a  motion  for  a  new  trial,  and  there  is  no  doubt  that  such 
was  the  view  announced  in  Quivey  v.  Oambert,  32  Oal.  305, 
npon  the  authority  of  several  adjudged  cases  in  this  Court, 
there  enumerated.  The  general  doctrine  of  those  cases  is, 
that  "  any  special  order  made  after  final  judgment ''  (Prac^ 
tice  Act,  Sec.  336,  Subd.  3),  to  become  the  subject  of  an  ap- 
peal here,  must  have  followed  the  judgment,  not  in  mere 
point  of  time  of  its  entry,  but  that  the  order  to  be  reviewed 
must,  in  some  way,^  have  depended  upon  the  judgment  itself, 
or  have  followed  it  in  logical  sequence  (Pendegast  v.  Knox, 
82  Cal.  73) ;  that  it  must  have  "  followed  the  judgment  in  the 
same  line  of  proceedings  '^  (31  Cal.  365),  etc 
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I  am  unable,  however,  to  discover  any  reason  upon  which 
these  distinctions  can  be  supported.  If  there  in  reality  be 
any,  these  cases  have  not  pointed  it  out,  but  have  stopped 
with  simply  announcing  the  supposed  distinctions  them- 
selves. 

Shortly  after  I  came  here  the  case  of  KimbaJl  v.  Semple, 
yet  pending  upon  other  points  because  of  the  disqualifica- 
tion of  one  of  the  Justices  of  this  Court  to  set  in  the  case, 
came  before  the  Court  for  decision. 

One  of  the  points  in  that  case  concerned  our  appellate 
jurisdiction,  and  it  arose  substantially  upon  the  following 
facts:  Judgment  had  ))een  rendered  in  the  District  Court  in 
favor  of  Kimball,  for  the  recovery  of  the  possession  of  the 
premises  there  in  controversy.  A  motion  for  a  new  trial 
had  been  made  by  the  defendant,  and  denied  by  the  Court, 
and  an  appeal  having  thereupon  been  brought  to  this  Court 
from  the  order  of  denial,  a  judgment  was  subsequently  ren- 
dered here  to  the  effect  that  the  order  be  affirmed.  After 
the  return  of  the  cause  to  the  District  Court,  Semple,  the 
defendant,  moved  that  Court  to  set  aside  its  order  denying 
the  new  trial,  so  that  he  might  perfect  the  statement  which 
had  been  filed  in  support  of  the  original  motion;  the  Court 
below  entered  an  order  that  this  motion  be  denied,  and  an 
appeal  to  this  Court  was  thereupon  brought  It  will  be 
seen  that  the  order  thus  appealed  from,  like  the  one  at  bar, 
was  "  a  special  order  made  after  final  judgment,'*  in  the  lan- 
guage of  section  three  hundred  and  thirty-six,  as  well  as  of 
section  three  hundred  and  forty-seven  of  the  Practice  Act, 
and  did  not  "  follow  the  judgment,"  in  the  sense  of  being 
dependent  upon  it.  The  point  thus  raised  was  the  same  now 
under  consideration,  and  the  authorities  upon  which  it  was 
rested,  the  case  of  Quivey  v.  Oanibert  and  the  others  already 
mentioned. 
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In  the  case  of  Kimball  v.  Sempls,  I  said: 

''I  think  that  the  views  announced  in  those  cases^  in 
lespect  to  the  point  now  under  consideration,  ought  not  to  be 
maintained.  The  appellate  jurisdiction  of  this  Court  is  de- 
dared  by  the  Constitution  to  extend  to  all  cases  in  equity,  to 
aU  cases  at  law  which  involve  the  title  or  possession  of  real 
estate,  etc.     (Art  VI,  Sec.  4.) 

''The  case  at  bar  is  one  involving  the  title  of  certain  real 
estate,  and,  as  a  case,  is  therefore  clearly  embraced  within 
the  appellate  jurisdiction  of  this  Court  A  case  is  a  state  of 
facts  which  furnishes  occasion  for  the  exercise  of  the  juris- 
diction of  a  Court  of  justice;  to  the  existence  of  such  a  case 
parties  are  necessary,  also  pleadings  and  proceedings,  trials, 
orders,  judgments,  etc.,  usually  follow.  These  together  con- 
stitute the  case,  and  when,  as  here,  that  case  is  itself  one 
within  the  appellate  jurisdiction  of  this  Court,  way  order 
made  therein  by  the  Court  below  becomes  part  of  it,  and 
must  consequently  be  subject  to  the  power  of  this  Court  to 
review  it. 

''  This  is  the  view  upon  which  we  entertain  an  appeal  from 
the  final  judgment  itself,  or  the  order  denying  or  granting  a 
new  trial,  for  neither  such  a  judgment  nor  such  an  order  of 
themselves  necessarily  constitute  the  entire  case,  but  are  only 
farts  of  U,  and  may  be  considered  in  this  Court  at  difiFerent 
times,  and  upon  distinct  appeals. 

''By  an  examination  of  section  three  hundred  and  forty- 
seven,  supra,  it  will  be  seen  that  certain  enumerated  orders 
made  in  a  case,  and  which  respectively  concern  a  new  trial, 
an  injunction,  an  attachment,  or  proceedings  in  partition,  con- 
stitnte  of  themselves  distinct  subjects  of  appeal,  whether  en- 
tered before  or  after  the  rendition  of  final  judgment.  So,  if 
any  order,  though  not  included  within  this  enumeration,  be 
made  before  the  rendition  of  fiaial  judgment,  it  is  reviewed 
here  through  the  instrumentality  of  an  appeal  taken  from 
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the  judgment  itself;  and  section  three  hundred  and  forty- 
seven  declares  that  any  special  order  made  aiter  final  judg- 
ment shall  also^  of  itself,  be  the  subject  of  appeal.  The 
necessity  for  this  latter  provision  is  apparent,  when  it  is  con- 
sidered that  an  appeal  from  the  judgment  would  only  bring 
up  the  record  of  the  proceedings  resulting  in, the  rendition  of 
the  judgment,  and  that  such  an  appeal  may  have  been  taken, 
and  even  disposed  of  here,  by  affirmance  or  reversal,  before 
the  order  complained  of  was  made  in  the  Oourt  below;  so 
that  while  an  appeal  from  a  judgment  might  in  some  in- 
stances be  safely  relied  upon  for  the  review  of  an  order 
entered  before  its  rendition, it  would  afford  noreliableremedy 
against  such  an  order  only  entered  subsequently  to  its  rendi- 
tion. Accordingly,  the  statute  allows  an  appeal  to  be  taken 
directly  from  any  special  order  made  after  final  judgment,  aa 
the  only  safe  and  eouvenient  method  for  its  review.  The 
statute  declares  such  an  order,  made  subsequently  in  point  of 
time  to  the  rendition  of  the  judgment^  to  be  the  subject  of  a 
distinct  appeal,  and  we  are  not  at  liberty  to  add  that  it  must 
also  be  an  order  made  in  the  direct  line  of  the  procednie. 
From  an  order  refusing  to  dissolve  an  attachment,  for  in- 
stance, an  appeal  is  given  hy  designation,  ^'from  any  special 
order  made  after  final  judgment;  "  a  like  appeal  is  as  clearly 
given  by  definition,  and  I  do  not  see  why  we  might  not  upon 
some  idea  of  the  particular  line  of  procedure  pursued  below 
refuse  to  entertain  an  appeal  in  the  one  case  with  as  much 
propriety  as  in  the  other. 

^*  For  other  reasons,  too,  I  think  that  the  rule  laid  down 
by  the  cases  cited  upon  this  point  ought  not  to  be  main- 
tained; the  rule  itself  is  so  vague  and  indefinite  that  its 
application  to  cases  coming  here  on  appeal  would,  in  many 
instances,  be  productive  of  the  utmost  confusion  and  the 
most  profitless  preliminary  discussion.  What  is  the  re- 
quired line  of  procedure?  In  what  way  must  the  order 
depend  upon  the  judgment!     Or,  when  may  it  be  said  to 
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-  follow  the  judgment  in  the  some  line  of  proceeding  t  Can 
there  be  said  to  be  any  nniform  line  of  proceeding  at  all, 
or  one  that  is  capable  of  such  delineation  as  wonld  make  it 
safe  or  reliable  as  a  bonndary  line  between  orders  within 
and  orders  without  the  appellate  jurisdiction  of  this  Court  t 
Nor  does  the  rule  in  question,  by  its  practical  operation 
npon  the  substantial  rights  of  parties,  commend  itself  to 
my  judgment  For  under  that  operation  a  special  order,  if 
made  after  the  rendition  of  judgment,  and  made  in  a  case, 
too,  within  our  appellate  jurisdiction,  though  it  might  be 
clearly  erroneous,  and  perhaps  of  the  most  oppressive  and 
ruinous  character,  is  nevertheless  effectually  withdrawal  from 
revision  in  this  Court,  because,  forsooth,  it  was  not  entered 
in  a  particular  line  of  procedure.  Its  other  errors  are  not 
to  be  inquired  into  here,  because  it  has  the  merit  of  having 
been  irregularly  entered  in  the  Court  below.  The  case  of 
Quivey  v.  Oamhert,  33  Cal.  304,  is  one  that  may  be  referred 
to  as  an  illustration  of  this  view.  In  that  case  Gambert 
had  made  a  motion  for  a  new  trial,  and  filed  a  statement  in 
its  support.  The  Court  below  struck  this  statement  from 
its  files.  Gambert  appealed  from  the  order  striking  out  the 
fltatement  He  had  no  other  effective  remedy,  for  the  order 
having  removed  his  statement  from  the  files,  his  motion  for 
a  new  trial  was  necessarily  left  wholly  unsupported,  and  had 
he  appealed  from  an  order  denying  the  motion  for  a  new 
trial,  the  order  in  that  condition  of  the  record  must  have 
been  affirmed  here. 

"  Upon  considering  the  case  of  Quivey  v.  Owmhert,  this 
Court  arrived  at  the  conclusion  that  the  Court  below  had 
erred  in  striking  the  statement  from  the  files;  but,  on  the 
authority  of  Lefp,ngwell  v.  Orifjln,  Ketchum  v.  Crippen,  etc., 
and  because  the  erroneous  order  striking  out  the  statement 
was  not  entered  in  the  ordinary  line  of  proceedings  had  on 
motion  for  a  new  trial,  it  held  that  it  had  no  jurisdiction  to 
correct  this  demonstrated  error,  because  it  could  not  enter- 
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tain  an  appeal  for  that  purpose.  This  Court^  however, 
in  dismissing  the  appeal  for  the  supposed  want  of  jurisdiction, 
advised  the  Court  below  to  set  aside  its  order  striking  out 
the  statement,  and  to  allow  the  motion  for  a  new  trial  to 
proceed.  This  advice  the  Court  below  was,  of  course,  at 
entire  liberty  to  disregard  —  and,  if  it  had  chosen  to  do  so, 
the  consequence  would  have  been  that  Gambert  would,  as 
the  result  of  an  erroneous  order  entered  in  the  Court  below, 
have  been  deprived  of  the  benefit  of  his  motion  for  a  new 
trial,  and  placed  beyond  the  power  of  this  Court  to  relieve 
him  from  the  consequences  of  that  error.'' 

This  was  the  substitution  of  a  sort  of  jue  precarium  to 
supply  the  place  of  the  constitutional  authority  which  rightr 
fully  belonged  to  this  Court,  but  which  it  had  thrown  aside 
in  the  assertion  of  a  distinction,  in  itself  impossible  of  main- 
tenance, and  which,  if  maintained,  would  be  productive  of 
nothing  but  confusioui  and  embarrassment  in  the  administra- 
tion of  justice. 

These  general  views,  as  expressed  in  the  Kimball  case^ 
received  the  assent  of  a  majority  of  the  Court  at  the  time, 
and  have  since  been  followed  here  (Morris  v.  De  Celts,  41 
Cal.  331 ;  Dooley  v.  NoHan,  41  Cal.  439).  The  case  of  Qui- 
vey  V.  Oambert,  and  the  others  upon  which  it  is  based^  must, 
therefore,  be  considered  as  overruled  upon  the  question  of 
the  appellate  jurisdiction  of  this  Court  to  review  ^'special 
orders  made  after  final  judgment'* 

The  Court  below  manifestly  erred  in  striking  the  state- 
ment from  its  files^  and  its  order  in  that  respect  must  be 
reversed. 

An  appeal  from  the  judgment  is  also  presented  by  the 
record,  but  objection  is  taken  by  the  respondent  that  it  was 
not  brought  within  the  time  prescribed  by  law,  and  should, 
therefore  be  dismissed. 

The  judgment  was  rendered,  as  we  have  seen,  the  30th 
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dAj  of  March,  1868,  and  the  appeal  therefrom  was  taken  on 
the  fourteenli  day  of  July  following.  The  action  having 
been  commenced  originally  in  the  Court  of  a  Justice  of  the 
Peace,  a  judgment  against  the  defendant  was  rendered  there 
in  May,  1863,  and  during  the  same  month  the  case  reached 
the  County  Court  by  appeal.  If  the  Coimty  Court,  when 
it  rendered  the  judgment  in  question,  in  March,  1868,  is  to 
be  considered  as  the  Court  in  which  the  action  was  com- 
menced, then,  the  appeal  having  been  taken  within  one 
year  after  the  rendition  of  that  judgment^  the  objection 
that  it  was  taken  too  late  cannot  prevail.  (Practice  Act, 
Sec.  836,  Subd.  1.)  But  if,  upon  the  other  hand,  the  judg- 
ment rendered  by.tiie  County  Court  is  to  be  considered  as  "  a 
judgment  rendered  on  an  appeal  from  an  inferior  Court,"  i 

the  appeal,  not  having  been  taken  within  ninety  days  after  -4 

judgment  rendered,  is  too  late,  and  it  must  be  dismissed. 
(Practice  Act,  Sec  886,  Subd.  2.) 

Unquestionably  the  jurisdiction  which  the  County  Court 
first  obtained  over  this  cause,  through  the  appeal  taken  on 
the  14th  day  of  July,  1868,  was  appellate,  and  not  original 
in  its  nature. 

It  is  argued,  however,  that  while  the  cause  was  yet  pend- 
ing in  the  County  Court  its  jurisdiction  over  it  ceased  to 
be  appellate  and  became  original  in  its  character.  This 
change  is  said  to  have  been  efFected  by  an  Act,  approved 
December  23d,  1863,  providing  for  the  transfer  of  cases  to 
the  Courts  established  by  the  constitutional  amendments  of 
1862  (Acts  1868-4,  p.  1),  and  by  the  Act  of  April  4th,  1864, 
concerning  causes  of  action  in  forcible  entries  and  unlawful 
detainers,  as  existing  in  1868  (Acts  1863-4,  p.  899),  but  upon 
examination  of  those  Acts  I  am  unable  to  see  that  any  such 
change  was  effected  thereby. 

It  is  expressly  declared  in  the  first  named  Act,  section  six, 
that  its  true  intent  is  that  no  suit,  cause,  or  proceeding  which 
may  be  pending  in  any  Court  shall  be  in  anywise  discontm' 
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ued,  but  that  ^^the  same  shall  in  all  respects  be  proceeded 
in  as  though  no  change  had  taken  place.'' 

The  provisions  of  the  Act  of  December,  1873,  irrespective 
of  any  question  of  their  constitutionality  (and  none  is  made), 
place  proceedings  in  forcible  entry  in  all  cases  existing  prior 
to  December  31st,  1863,  in  staiu  qux)  "  as  to  any  act  done  or 
right  accrued  or  established,  or  cause  of  action  which  existed, 
and  as  to  any  suit  or  proceeding  upon  or  for  the  same, 
pending  or  in  judgment,"  etc.,  except  that  no  fine  should 
be  imposed  or  damages  trebled.. 

The  judgment  of  March  30th,  1868,  was,  therefore,  "  ren- 
dered on  an  appeal  from  an  inferior  Court,"  and  the  appeal 
therefrom  to  this  Court,  not  having  been  taken  within  the 
time  prescribed  for  appeals  from  judgments  of  that  character, 
should,  for  that  reason,  be  dismissed. 

The  appeal  is  taken  lastly  from  an  order  refusing  to  set  off 
an  execution  in  favor  of  the  defendant,  and  against  David 
Calderwood,  against  an  execution  in  favor  of  David  Calder- 
wood  and  Elizabeth  Douglass,  formerly  Calderwood.  The 
apparent  facts  being  that  the  parties  to  the  two  executions 
are  not  the  same,  there  was  no  error  in  denying  the  motion. 

The  appeal  from  the  judgment  is  dismissed;  the  order 
denying  the  motion  to  set  off  the  executions  is  affirmed; 
and  that  striking  the  statement  of  the  defendant  from  the 
files  is  reversed,  and  the  cause  remanded  for  further  pro- 
ceedings on  the  motion  for  a  new  trial. 

Bhodes,  0.  J.,  concurring  specially: 

I  concur  in  the  judgment,  except  that  portion  which  sus- 
tains the  appeal  from  the  order  striking  out  the  statement 
on  new  trial,  and  from  that  portion  of  the  judgment  I  dis- 
sent, as  I  am  of  the  opinion  that  Quivey  v.  Oamhert,  and  the 
eases  decided  on  the  authorily  of  that  case,  state  the  correct 
mle. 
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[A  petition  for  a  rehearing  was  afterwards  filed^  on  bdialf 
of  the  respondents,  and  in  response  thereto  the  following 
opinion  was  rendered  ;j 


By  the  Court,  Waujlob,  J.: 

We  understood  from  the  record  in  this  case,  and  under- 
stand now,  that  the  Court  below  struck  from  its  files  tho 
statement  placed  there  bj  the  defendant  in  support  of  the 
motion  for  a  new  trial.  We  understood,  too,  and  still  under- 
stand irom  the  reoord,  that  the  ground  upon  which  the 
order  was  made  by  the  Court  below  was  that  the  statement, 
though  filed,  had  never  been  served  upon  the  plaintiff's 
attorney.  We  reversed  this  order  because  we  held,  as  was 
held  in  Qvivey  v.  Oambwt,  89  CaL  806,  that  such  an  order 
cannot  be  supported  if  objected  to  below.  Even  though 
service  of  a  statement  on  motion  for  new  trial  had  been 
required  by  a  rule  of  the  Court^  or  by  statute  (which  it  is 
not),  the  Court,  while  it  might  deny  the  motion  for  a  new 
trial  for  failure  to  serve  it  (if  the  opposite  party  made  it  an 
objection  to  granting  the  motion),  could  not  properly  strike 
the  statement  from  the  files. 

The  petition  for  a  rehearing  is  foanded  upon  a  total  mis- 
apprehension of  the  decision  made  here,  as  well  as  of  ths 
ground  upon  which  it  rests,  and  it  is  therefore  denied. 


tM^  2,2S8.] 


THE  PEOPLE  OF  THE  BTATE  OF  CALIFORNIA  v. 
CHARLES  SHIMMINS,  J.  M.  TEWKSBURY,  m  jlu 

AMmrnBmumn  ov  Limd  as  ait  Butumw. —  The  San  Pftblo  Bandw  was 
MWMed  ai  an  entirety  to  a  large  number  of  owners;  eome  of  the 
ownom  tauUyidually  paid  tazea  upon  thlrteas  thonaand  flvo  hundred  and 
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nlnety-eiglit  acres,  leaTlng  four  thousand  three  hundred  and  thirty- 
eight  acres,  owned  by  numerous  persons,  upon  which  the  taxes  were 
onpald.  Judgment  was  rendered  against  certain  persons  who  were 
assessed,  for  delinquent  taxes,  ordering  the  sale  of  a  certain  number 
of  acres  undivided,  without  designating  the  Interests  of  the  judgment 
debtors  in  the  land.  Held^  to  be  erroneous. 
AssBSSMiifT  TO  GoFABTNBBS,  BTCd-— Where  land  is  assessed  as  an  en- 
tirety to  numerous  persons,  without  designating  the  interest  of  any  one 
of  them,  it  is  an  assessment  to  them  as  copartners,  joint  tenants,  or 
tenants  In  common,  and  not  as  owners  in  sereralty. 

iMUi. —  DUTT     or     GOUBT     TO     BXOKBBiLTB     OWmUtS     NOT     DBUNQOaNT. It 

such  an  assessment  be  legal.  It  would  be  the  duty  of  the  Court  In 
giving  judgment  for  delinquent  taxes  upon  the  land,  to  ascertain  by  its 
judgment  what  particular  undivided  interests  In  the  land  were  de- 
linquent, and  to  exonerate  from  the  lien  for  the  deltaiquent  tax  the  In- 
terests of  those  who  had  already  paid  their  proportion  of  the  general 
burden. 

■alb  of  Undividbd  Intebbst  in  Land  worn  Taxbs.  QubrtT — Whether, 
under  an  assessment  to  several  persons  of  a  tract  of  land  <»  tolido  and 
as  an  entirety,  an  undivided  interest  can,  in  any  case*  be  sold  for  a 
delinquent  tax. 

HOW  AssBSSMENT  8hodu>  bb  Madb. —  It  is  the  better  practice  to  assess 
each  particular  person  who  claims  an  interest  in  a  tract  of  land 
according  to  bis  interest  or  claim  of  title,  and  not  to  assess  the  whole 
tract  ill  9oUdo  to  all  those  who  claim  an  interest  In  it. 

fiiOHT  TO  BB  Abbbssbo  IN  SBVBRAi/rT. —  When  a  person  holds  an  interest 
in  a  tract  of  land  in  severalty,  he  is  entitled  to  be  assessed  for  his 
particular  tract  only. 


Appeal  from  the  District  Oourt  of  the  Fifteenth  Judicial 
District,  Contra  Goeta  County. 

The  San  Pablo  Eancho,  consisting  of  seventeen  thoasand 
nine  hxindred  and  thirty-six  acres,  having  been  assessed  as 
an  entirety  to  nnmerous  owners,  without  designating  the 
individual  interest,  and  the  taxee  upon  a  portion  of  it  re- 
maining unpaid,  this  suit  was  brought  to  enforce  the  pay- 
ment of  the  delinquent  taxes.  The  plaintiff  had  judgment, 
and  the  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

B.  8.  Brooks,  for  Appellants,  argued  that  the  whole  of  the 
nnch  having  been  assessed  as  an  entirety,  tliere  was  no 
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authorily  for  selling  an  undivided  interest,  and  the   jndg^ 
ment  for  that  purpose  was  erroneous. 

H.  MUk,  District  Attorney,  and  Jo  HamiUon,  Attorney 
Chnerdl,  for  Bespondents. 

By  the  Oourt>  Oeookbtt,  J.: 

I  have  carefully  reviewed  the  questions  which  are  involved 
in  this  case,  and  am  satisfied  that  the  judgment  of  the  Court 
below  cannot  be  sustained.  The  San  Pablo  Bancho,  contain- 
ing about  four  leagues,  was  assessed,  as  an  entirety,  to  about 
one  hundred  persons ;  but  whether  as  copartners,  tenants  in 
common,  joint  tenants,  or  as  owners,  claimants,  or  occupants 
in  severalty,  does  not  appear  on  the*  face  of  the  assessment 
At  the  triaJi  the  Court  found  that  the  taxes  had  been  paid  on 
the  whole  rancho,  except  an-  undivided  interest  therein  of 
four  thousand  three  hundred  and  thirty-eight  acres,  and  that 
the  defendant,  Tewksbury,  had  paid  the  tax  on  all  his  inter- 
est in  the  rancho.  The  judgment  was  that  the  lien  for  so 
much  of  the  tax  as  was  delinquent  should  be  enforced  by  a 
sale  of  so  much  as  was  necessary  of  the  undivided  interest 
of  four  thousand  three  hundred  and  thirty*eight  acres.  But 
the  judgment  and  the  assessment  do  not  designate  to  what 
particular  persons  this  undivided  interest  was  assessed.  In- 
deed, no  specific  undivided  interests  were  assessed  to  any 
particular  persons ;  but  the  whole  rancho,  in  solido,  was  as- 
sessed as  an  entirety  to  numerous  persons,  without  designat- 
ing the  interest  of  any  one  of  them.  This  can  be  regarded 
in  no  other  light  than  as  an  assessment  to  the  several  per- 
sons as  copartuCTS,  joint  tenants,  or  tenants,  in  common,  and 
not  as  owners  or  claimants  in  severalty.  If  it  be  admitted 
that  such  an  assessment  is  unobjectionable^  and  in  strict  con- 
formity with  the  statute,  and  that  any  one  or  more  of  the 
persons  assessed  may  pay  his  or  their  proportion,  of  the  tax, 
and  thus  exonerate  his  or  their  interests  in  the  land,  it  would 
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be  the  duty  of  the  Clourt^  in  that  event^  to  ascertain  by  its 
judgment  what  particular  undivided  interests  in  the  land 
were  delinquent,  and  to  exonerate  from  the  lien  for  the 
delinquent  tax  the  interests  of  those  who  had  already  paid 
their  proportion  of  the  general  burden.  Unless  this  be  the 
proper  rule  there  would  be  no  method  by  which  it  could  be 
ascertained  what  particular  undivided  interest  was  to  be 
sold  in  satisfaction  of  the  delinquent  tax.  Purchasers  could 
not  know  what  particular  interests  they  were  buying,  and 
those  of  the  owners  who  had  already  paid  their  just  propor- 
tion of  the  tax  would  be  forced  to  pay  the  whole,  in  order 
to  protect  their  own  interests  from  sale,  for  a  tax  which  they 
did  not  justly  owe.  All  this  diflSculty  and  hardship  may  be 
avoided  by  ascertaining  what  particular  undivided  interests 
were  delinquent,  and  subjecting  these,  and  these  onlyi  to 
sala  In  this  case  a  different  course  was  pursued,  and  the 
Court  ordered  to  be  sold  only  an  undivided  interest  equal 
to  a  specified  number  of  acres,  without  designating  to  whom 
this  interest  belonged,  or  had  been  assessed,  and  without 
exonerating  the  remaining  interests  of  those  persons  who 
had  already  paid  their  proportion  of  the  tax. 

For  this  reason  the  judgment  must  be  reversed,  but  we 
reserve  our  opinion  upon  the  point  whether  under  an  assess- 
ment of  a  tract  of  land  in  solido,  and  as  an  entirely,  an  undi- 
vided interest  can,  in  any  case,  be  sold  for  a  delinquent  tax. 
Whatever  may  be  our  ruling  on  this  point,  when  it  becomes 
necessary  to  decide  it,  we  may  say  in  advance,  that  it  is  cer- 
tainly tiie  better  practice  to  assess  each  particular  person 
who  claims  an  interest  in  a  tract  of  land  according  to  his 
interest  or  claim  of  title,  and  not  to  assess  the  whole  tract  in 
Molido  to  all  those  who  claim  an  interest  in  it,  as  appears  to 
have  been  done  in  this  case.  The  mode  of  assessment  here 
indicated  would,  doubtless,  impose  some  additional  labor  on 
Assessors,  but  would  greatly  simplify  the  collection  of  taxes, 
and  prevent  much  needless  embarrassment  and  confusion  in 
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titles.  And  it  is  quite  certain  that  when  a  person  holds  a 
tract  of  land  in  severalty,  he  is  entitled  to  be  assessed  for 
his  particular  tract  only,  and  not  as  a  tenant  in  common 
with  a  hundred  others  daiming  a  large  tract  which  includes 
lihe  particular  tract. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


lii«.  a»i84.i 
JOHN  A  FAIRCHILD  v.  JOHN  S.  DOTEN. 

IDDGUNT  Upon  Awabd  Appsalabul — ▲  judgment  entered  In  accord- 
ance with  an  award  la  a  Judgment  npon  a  proceeding  commenced  in  a 
DIatriet  Court,  within  the  meaning  of  tfao  Practlee  Act,  and  la,  thesa- 
fore,  appealable. 

JusiSDiCTioM  OF  SuPEBMB  GousT. —  The  Supreme  Court  has  appellate 
Jurisdiction  from  Judgment!  rendered  In  District  Courts  npon  awards. 

CBAnACTaa  or  PnocsBDiifaa  im  Cabwb  or  Awasd, —  Proceedings  npon 
award  axa  special  In  character,  and  thear  muat  be  in  substantial  eom- 
pliance  with  the  atatute,  or  tha  judgment  apon  the  award  wttl  not 
be  ralid. 

XuuBDiCTioN  cm  CouBT. —  Tho  Statute  proYldea  only  for  entering  tha 
•ultmisaion  to  awards^  aa  a  rule  of  Cburt  If  it  dearly  appear  that 
the  parties  meant  merely  that  the  award  and  not  the  submission  shoold 
be  made  a  rule  of  Court,  or  that  Judgment  should  ba  entarad  upon 
tha  award,  tha  Court  haa  no  jurisdietloiL 

Appeal  from  the  District  Conrt  of  the  Ninth  Judicial 
Distrioty  Ooxaty  of  Siskiyou. 

The  parties  to  this  action,  having  failed  to  settle  their 
partner^p  accounts,  made  the  following  agreement  of  sub- 
mission to  arbitration: 

**  We,  the  undersigned,  hereby  mutually  agree  to  submit 
all  matters  and  questions  in  difference  between  us,  touching 
and  concerning  the  settlement,  liquidation,  and  adjustment  of 
the  accounts  between  us,  the  respeotiye  members  of  the  firm 
«f  Fairchild  ft  Doten,  and  said  firm.  But  this  arbitration  is 
lioi  intended  to  embrace  and  doea  not  affect  any  sum  or  sums 
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of  money  due  said  firm  from  others,  or  any  sum  or  sums  due 
from  said  firm  to  others,  but  is  confined  to  aocounts  between 
the  members  of  said  firm  and  between  said  firm  and  the 
members  thereof,  save  and  excepting  any  indebtedness  be- 
tween said  firm  or  the  members  thereof  and  their  employ^ 
which  is  to  be  considered  in  this  arbitration,  whose  names 
are  hereunto  subscribed  to  A.  P.  McOarton,  and  E.  M* 
Anthony;  the  said  McCarton  and  Anthony,  as  soon  after 
their  meeting  together  as  practicable,  to  select  a  third  man, 
and  they  three  or  any  two  of  them  to  hear  and  determine 
all  questions  and  differences  aforesaid,  and  to  make  their 
award  in  writing,  at  as  early  a  day  as  practicable.  And 
it  is  hereby  further  mutually  agreed  between  the  parties 
hereto,  that  judgment  in  the  District  Court  of  the  Ninth 
Judicial  District  of  the  State  of  California,  in  and  for  the 
County  of  Siskiyou,  may  be  rendered  upon  the  award  to  be 
made  pursuant  to  this  submission,  to  the  end  that  all  mat- 
ters in  controversy  between  them,  so  far  as  settling,  liqui- 
dating, and  adjusting  the  accounts  hereinbefore  referred  to 
are  concerned,  shall  be  finally  concluded. 

^'  Witness  our  hands  and  seals  this  16th  day  of  July,  A.  D. 
1868." 


An  award  was  filed  December  7th,  1868,  signed  by  A.  P. 
McCarton  and  Horace  Archer,  stating  that  the  two  arbitra- 
tors selected  by  the  parties  had  mutually  agreed  to  appoint 
Archer  as  the  third  arbitrator;  that  they  had  proceeded  to 
take  testimony  as  to  claims;  had  allowed  some  claims  and 
rejected  others;  and  finally  agreed  upon  an  award  in  favor 
of  Fairchild  and  against  Doten,  for  the  sum  of  twelve  thour 
sand  one  hundred  and  thirty-nine  dollars  and  thirty-two 
cents.  Anthony  refused  to  sign  the  award.  Doten  filed  in 
the  District  Court  exceptions  to  the  award,  upon  the  ground 
that  Archer  had  not  been  selected  until  after  the  award  was 
aiade,  and  then  only  by  McCarton,  and  upon  various  other 
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grounds.  He  moved  to  vacate  the  award.  The  Court  denied 
the  motion,  and  rendered  judgment  in  accordance  with  the 
award. 

Doten  appealed  from  the  order  denying  his  motion.  The 
appeal  was  dismissed  (see  88  OaL  286),  and  he  then  took 
this  appeal  from  the  final  judgment 

Oecrge  Oadwdlader,  tor  Appellant 

B.  dt  0.  A.  Oarter  and  B.  Steele,  tor  Bespondent 

By  the  Court,  Tbicplb,  J. : 

There  is  great  force  and  plausibilitj  in  the  argument  of 
tiie  respondent  that  the  evident  intent  of  the  f ramers  of  the 
Practice  Act  must  have  been  that  no  appeal  should  be 
taken  from  a  judgment  rendered  upon  an  award  of  arbi- 
tration; that  review  of  the  proceedings  of  the  arbitrators 
should  onlj  be  had  upon  a  motion  to  vacate  the  award  in 
the  District  Court,  and  that  an  appeal  to  this  Court  can  only 
be  taken  from  the  order  vacating  or  refusing  to  vacate  the 
award. 

I  think,  however,  the  judgment  upon  an  award  is  a  judg- 
ment upon  a  proceeding  commenced  in  the  District  Court, 
within  Ihe  meaning  of  section  three  hundred  and  thirty-six^ 
and  therefore  is  appealable  under  that  statute.  In  that  sec- 
tion, actions  or  proceedings  commenced  in  the  Court  from 
which  the  appeal  is  taken  are  placed  in  opposition  to  such 
as  might  have  been  brought  to  that  Court  by  appeal  An 
arbitration,  for  the  purposes  of  that  section,  may  be  said  to 
be  a  proceeding  commenced  in  the  District  Court  The 
agreement  submitting  the  matter  to  arbitrators  takes  the 
place  of  the  pleadings,  and  the  arbitrators,  upon  the  sub- 
mission being  filed,  become  subject  to  the  control  of  the 
Court,  to  a  great  extent,  and  their  award  is  analagous  to  a 
judgment  reported  by  a  referee  appointed  to  try  a  cause  and 
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report  judgment.  Section  three  hundred  and  ei^tj-eight 
does  not,  in  oxpreaB  terms,  denj  an  appeal  from  such  judg- 
ment after  a  motion  has  been  made  to  vacate  the  award.  I 
think  we  ought  not  to  refuse  to  take  jurisdiction,  unless  it 
were  expressly  ezoepted  from  the  statute  granting  appeals 
from  the  jud^ents.  It  is  oertain  that  the  Oonstitution  has 
given  this  Court  appellate  jurisdiction  in  cases  of  this  char- 
acter, and  inanifeetiy  objections  may  well  exist  to  a  judg- 
mesit  upon  an  award  which  are  not  specified  in  the  Practice 
Act  as  grounds  of  vacating  the  award.  We  will  not  presume 
that  the  Legislature  has  attempted  to  deny  to  parties  a  con- 
stitutional right,  or  to  deprive  this  Court  of  its .  appellate 
jurisdiction. 

The  submission  to  arbitration  contains  a  stipulation  that 
judgment  in  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict, in  and  for  the  County  of  Siskiyou,  may  be  rendered 
upon  the  award  made  in  pursuance  of  the  submission. 
There  is  no  stipulation  that  the  submission  shall  be  entered 
as  a  rule  of  the  Court,  and  it  is  claimed  by  the  appellant 
that  the  District  Court  acquired  no  jurisdiction  ^f  the  mat- 
ter. The  proceediag  is  a  special  one,  and  the  statutory  pro- 
visions must  be  substantially  complied  with  or  the  judgment 
will  not  be  valid.  The  statute  provides  only  for  entering 
the  submission  as  a  rule  of  Court.  Numerous  cases  have 
been  decided  in  wi  ich  it  has  been  held  that  an  agreement 
that  the  award  shall  be  made  a  rule  of  Court  wiU  be  con- 
sidered tantamount  to  an  agreement  that  ibhe  submission 
shall  be  made  a  rule  of  Court  This  seems  very  much  like 
making  a  contract  for  the  parties  different  from  that  which 
they  have  made  for  themselves;  or  at  least  to  permit  pared 
evidence  to  vary  the  written  contract,  and  thus  to  nullify 
the  statute,  which  requires  the  submission  to  be  in  writing. 
This  liberal  construction  is  only  applied  to  those  cases  where 
it  appears  that  the  word  '^  award  ^  has  been  used  by  mistake, 
and  the  Court  oan  see  by  the  language  used  that  the  par> 
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ties  intended  that  the  arbitraticfn  should  be  made  under  the 
statute.  If  it  dearly  appear  that  the  parties  meant  metefy 
that  the  award  and  not  the  submission  should  be  made  a 
rule  of  Coiirt,  or  that  judgment  should  be  entered  upon  the 
award,  the  Court  haa  no  jurisdiction.  In  this  case  it  is  not 
e76n  stipulated  thai  the  award  riiall  be  entered  as  a  rule  of 
the  Oourt,  but  that  judgment  may  be  entered  upoA  the 
award.  The  parties  evidently  did  not  intend  that  Ihe  arbi- 
tration should  be  conducted  under  a  rule  of  the  Court,  or  to 
avail  th^nselves  of  Ihe  machinery  of  the  Court  to  compel 
the  attendance  of  witnesses  or  otiierwise.  Hie  agreement 
was  intended  as  authority  to  enter  a  .judgment  against  the 
losing  party.  Upon  this  point  the  case  stands  upon  all  fours 
with  the  case  of  Byan  v.  Dougherty,  80  Cal.  218.  (See,  also^ 
Caldwell  on  Arlritration,  44 ;  Gromwell  v.  Marsh,  1'  Breeee, 
230.) 

The  Court  derives  its  jurisdiction  entirely  from  the  stat- 
ute, there  being  no  cause  pending  in  that  Court  in  which 
judgment  could  be  entered.  The  statute  not  having  beetn 
complied  with,  the  judgment  was  unauthorized* 

Judgment  reversed  and  cause  remanded* 

Bhodsb,  0.  J.y  concurring  specially: 
I  concur  in  the  judgment 
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THE  BAITK  OP  STOCKTON  t^.  L  1.  HOWLAITD  k 
CO.,  JOHN  INGLIS,  A.  J.  OOBUEN,  G.  H.  CASTLE, 
AKB  Hi.  LAMBERT* 

^oixT  Jooonuuvv  BtesoNBoos  MM  90  oim  DfimAiiT.—  A  lolat  Jndgmait 
en  ft  promlflsory  note  rtnder«d  ftcatnat  the  admiBl«trfttor  of  ft  deceased 
Bd  tlM  floffttrtm  BftkM%  la  vma&om  m»  f  tbtn 
Vol..  ZLIL— a 
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Arsomcot  for  Baspondent 

I 
If  It  is  not  made  pAyable  d€  ftonto  tntatorU^  bat  this  error  does  not 
lBi«ltdste  it  ss  to  the  other  defendants. 
tasmTATXCN  OF  Claim  to  BacBcuroid — An  objectton  to  a  reooTeqr  en 
a  claim  against  the  estate  of  a  deceased  person  on  the  ground  tliat  It 
was  not  presented  to  the  executor  for  allowance,  cannot  be  made  tot 
the  first  time  In  the  Bnprems  Ooart»  nor  on  motion  for  a  bsw  trtiL 

\ 

Appbai.  from  the  Distriet  Court  of  the  Fifth  Judidal  Di»- 
tricty  County  of  San  Joaquin. 

The  action  was  commenced  in  Febroary,  .1870,  on  a  joint 
promissory  note  for  five  thousand  dollars.  After  the  com- 
mencement of  the  suit  the  def  ezulant,  Cobum,  died.  In  June, 
1870,  Harriet  Coburn,  the  administratrix  of  his  estate,  was 
substituted  aa  a  defendant  in  his  place,  and  about  the  end  of 
the  same  month  judgment  was  rendered  against  the  admin- 
istratrix and  the  other  defendants  jointly.  A  motion  for  a 
new  trial  having  been  denied,  the  administratrix  and  the 
defendants.  Castle  and  Lambert,  appealed* 

/•  H.  Budd  and  T7.  L.  Dudley,  for  Appellants. 

The  judgment  against  the  administratrix  of  the  estate  of 
A.  J.  Cobum,  deceased,  was  erroneous,  because  the  note  was 
never  presented  to  her  for  allowance  or  rejection;  and  no 
recovery  could  be  had  thereon  withouth  proof  of  present- 
ment  (Probate  Act,  Sec  188 ;  Hentsch  v.  Porter,  10  CaL 
665;  Coleman  v.  Woodward,  28  Oal.  667.) 

The  judgmenit  is  entire,  and  being  erroneous  as  to  the 
administratrix,  it  is  erroneous  as  to  Castle  and  Lambert,  and 
must  be  reversed  as  to  all.  (Camp  v.  Bennett,  16  Wend.  48 ; 
Boston  V.  Calendar,  11  Wend.  96;  Richard  v.  WaUon,  18 
Johns.  434.) 

Byers  &  EUiott,  for  Eespondent 

The  statute  provides  that  "  an  action  shall  not  abate  by 
the  death  of  a  party,''  and  that  '^  in  case  of  the  death  of  a 
party    ♦    ♦    ♦    the  Court  may,  on  motion,  allow  the  action 
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to  be  oontmued  by  or  against  his  representative."    (Practioe 
Acty  Sec.  16;  Gordon  v.  Sterling,  13  Ho^.  405.) 

The  objection  of  want  of  presentation  of  the  claim  to  the 
administratrizy  ahonld  hare  been  made  before  judgment  by 
plea.  She  had  an  opportnnitjr  to  plead  any  defense  that 
mi^t  haye  arisen  sabseguent  to  Ihe  filing  of  the  original 


If  the  judgment  against  the  administratrix  was  improper^ 
Ae  judgment  against  the  other  defendants  will  still  be  main- 
tained. The  common  law  rule^  that  a  judgment  against  a 
joint  debtor  must  stand  or  fall,  as  a  whole,  has  been  modi- 
fied, if  not  entirely  changed,  under  our  practice.  {People  ▼• 
FrUhie,  18  CaL  402 ;  Lewis  t.  Clarhen,  18  OaL  399 ;  Cheater 
T.  MiUer,  18  OaL  568;  Practioe  Act,  Sees.  82, 145.) 

The  objeetion  to  the  judgment  against  the  administratrix 
18  taken  for  the  first  time  in  this  Court,  and  will  not  be  eon* 
cidered.    (Henteeh  t.  Porter,  10  OaL  556.) 

By  the  Court,  Cbockxtt,  J.: 

This  is  an  action  against  the  several  joint  makers  of  a 
promissory  note,  who  all  appeared  and  pleaded  to  the  mer- 
its, except  one  or  two,  who  were  duly  served  and  made 
default  The  defendant  Cobum,  died  after  his  answer  was 
filed,  and  before  the  trial ;  and  thereupon  an  order  was  duly 
entered  that  the  action  proceed  against  his  administratrix. 
Ko  additional  pleadings  were  filed,  and  on  the  trial  the 
Court  made  written  findings,  and  entered  a  judgment  for 
the  plaintiff,  against  all  the  defendants,  including  the  admin- 
istratrix, from  which  judgment,  and  from  an  order  denying 
their  motion  for  a  new  trial,  the  administratrix  and  three 
other  defendants  prosecuted  this  appeal.  One  of  the  grounds 
of  error  relied  upon  on  the  motion  for  new  trial,  and  on  this 
i^peal,  is,  that  there  was  no  proof  that  the  plaintiff's  de- 
mand had  been  presented  to  the  administratrix  of  Cobum 
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Mr.  Chief  Justice  Ehobsb  delivered  the  following  ooacor- 
ring  opinion,  in  which  Mr.  Justice  Walulgx  and  Mr.  Justiot 
TsMPLS  concurred: 

I  concur  in  the  opinion  of  Mr.  Justice  Cbookbtt,  exc^t 
upon  the  question  of  the  presentation  of  the  claim  to  the  ad- 
ministratrix. The  doctrine  of  this  Court  is,  that  the  ohjeo- 
tion  to  the  recovery  of  a  claim  against  the  estate  of  a  deceased 
person  on  the  ground  that  it  was  not  presented  to  the  admin- 
istrator, as  provided  in  section  one  hundred  and  thirtf-ei^t 
of  the  Probate  Act,  cannot  be  made  for  the  first  time  in  this 
Court  —  that  it  should  have  been  first  made  in  the  Court  be- 
low. (Hensch  v.  Porter,  10  Cal.  555 ;  Coleman  v.  Woodworlh, 
28  Cal.  667.)  The  purpose  of  the  rule  is  to  give  the  claim- 
ant an  opportunity  to  supply  the  requisite  pleadings  or  proof, 
as  the  case  may  require.  In  this  case  the  objection  that 
there  was  no  proof  of  the  presentation  of  the  claim  to  the 
administratrix  was  made  for  the  first  time  on  the  motion  for 
a  new  trial-  It  was  too  late  at  that  time  for  the  plaintiff  to 
have  supplied  the  requisite  proof.  The  objection  must,  there- 
fore, be  disregarded. 

In  my  opinion,  the  judgment  should  be  affirmed  as  to  all 
the  defendants,  except  as  to  Harriet  Cobum,  the  administra- 
trix of  the  estate  of  A.  J.  Cobum,  deceased ;  and  as  to  her 
the  cause  should  be  remanded,  with  directions  that  the  judg- 
ment be  modified  by  requiring  the  sum  therein  mentioned 
to  be  paid  out  of  the  estate  of  said  deceased  in  due  course 
of  administration. 

So  ordered. 

Mr.  Justice  Sfbaoub  did  not  participate  in  eitber  of  the 
forcing  opinions. 
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[No.  1,940.] 

MAEGAiKET  BMODT  v.  T.  T>.  OONEO  Ain>  JOSHUA 

HILTON. 

COULUSZTB    ATtACKUmm    COXOVM    no    BIOBT    AGAXirST    SiTBaBQimn    BO«A 

Fxoa  AVTACHxaMT. —  Where  a  member  of  a  Arm  In  failinc  dream- 
■tance*  made  a  firm  note  to  his  Bister  for  a  personal  debt  of  hJs  own  to 
her,  but  whleh  was  barred  by  the  Statute  of  Limltattons,  and  pro- 
cured her  to  sue  the  firm  upon  it,  and  attach  the  firm  property,  and 
he  adTaneed  the  costs  of  suit,  and  had  the  property  bid  off  In  her 
name,  and  tt  was  plain,  from  the  drenmstanees^  that  tha  prooeedbici 
were  coUusiTe,  and  that  the  firm,  as  a  firm,  owed  her  nothlB<:  JMtf, 
that  no  title  passed  by  such  attachment  and  sale  as  afalnst  snboe- 
toent  attaching  creditors  of  the  firm. 

Appbai.  fioin  the  District  Court  of  the  nfteeath  Judicial 
District,  City  and  County  of  San  Francisco. 

The  cause  was  tried  by  jury  in  the  Court  below,  and 
there  was  a  verdict  for  the  plaintifF.  The  main  ground  of 
defendants'  motion  for  a  new  trial  and  on  this  appeal  was 
insufficiency  of  the  evidence  to  justify  the  verdict  and  judg- 
ment; and  the  briefs  of  coonsel  were  chiefly  directed  to 
abstracting  and  discussing  the  weight  of  the  evidence. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Eugene  B.  Drake,  for  AppellantSL 

EUsha  Cook,  for  Bespondent 

By  the  Court,  Wallace,  J. : 

This  is  an  action  for  the  recovery  of  certain  personal 
property* — the  liquorq,  groceries,  etc,  formerly  belonging  to 
Uie  copartnership  of  Briody  &  Pardee,  in  San  Francisco. 
The  defendants,  judgment  creditors  of  the  copartnership, 
levied  an  execution  upon  these  goods,  and  sold  them  to 
satisfy  their  debt.  The  plaintiff  (a  sister  of  John  Briody, 
one  of  the  members  of  the  firm  of  Briody  &  Pardee)  there- 
upon brou^t  this  action,  and  recovered  a  judgment  for  the 
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possession  of  the  property^  etc. ;  and  a  motion  of  defendants 
for  a  new  trial  having  been  denied,  this  appeal  xv  taken  Iroxn 
the  judgment  and  the  order  denying  the  new  trial 

It  appears  from  the  evidence  given  at  the  trial  that 
Briody  &  Pardee  were  in  failing  circumstances;  that  the 
demand  of  the  defendants,  upon  which  they  afterward 
recovered  judgment,  had  been  presented  to  them  for  col- 
lection, and  that  they  had  promised  to  pay  it  on  the  16th 
day  of  June,  1865.  On  that  day  two  attachments  were 
levied  upon  the  property  of  the  firm  of  Briody  &  Pardee, 
the  writs  issuing  in  actions  commenced  in  the  Court  of  a 
Justice  of  the  Peace — one  in  the  name  of  the  plaintiff 
Margaret  as  plaintiff,  the  other  in  the  name  of  one  Brower 
as  plaintiff.  The  action  in  the  name  of  the  plaintiff,  Mar- 
garet, was  brought  upon  a  promissory  note  executed,  or 
purporting  to  be  executed,  to  her  or  to  her  order,  by  Briody 
&  Pardee,  bearing  date  May  1st,  1866,  for  the  sum  of  three 
hundred  doUairs,  payable  thirty  days  after  date,  witfaouit 
grace,  and  bearing  interest  at  l^e  rate  of  one  and  one  half 
per  cent  per  month  from  date  until  paid.  The  acd<m 
brought  in  the  name  of  Brower  as  plaintiff  was  brought 
upon  another  note,  similar  upon  its  face  to  the  first  in  all 
respects,  except  that  it  bore  date  June  1st,  1866,  and  fell  due 
fifteen  days  after  date.  It  i^urported  to  have  been  made  to 
the  plaintiff,  Margaret,  as  payee,  and  indorsed  by  her  to 
Brower.  The  indorsement  made  of  this  note  to  Brower 
was  made  by  the  plaintiff,  Margaret,  at  the  suggestion  of 
Harding,  a  Constable,  who  advised  that  both  suits  should 
loot  be  commenced  in  her  name,  but  that  one  of  them  be 
commenced  in  the  name  of  Brower.  The  dates  borne  by 
the  notes  were  false  in  fact  —  they  w^re  both  of  them  really 
made  on  the  16th  day  of  June,  1866,  being  drawn  up  by. 
Harding,  the  Constable,  and  antedated  by  him,  the  very 
day  upon  which  they  were  put  in  suit.  It  appears  that 
upon  that  day  one  Brownell  applied  to  Harding  to  have  an 
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action  brought  agaiiust  Briody  &  Pardee  upon  '^  a  note  for 
five  hundred  dollars  or  six  hundred  dollars/'  Harding  in- 
formed him  that  a  demand  so  laige  in  amount  as  that  ez- 
eeeded  the  jurisdiction  of  a  Justice  of  the  Peace,  and  there* 
upon  the  notes  in  suit  were  prepared  and  executed,  one 
of  the  notes  indorsed  to  Brower,  and  the  attachments  imme- 
diately issued,  one  in  the  name  of  the  plaintiff,  the  other 
in  that  of  Brower  as  plaintiff.  Harding,  the  Constable, 
when  executing  these  writs  of  attachment  against  the  firm 
of  Briody  &  Pardee,  collected  of  the  latter  the  costs  of 
both  suits  —  John  Briody  taking  the  money  out  of  the 
drawer  in  the  store  to  pay  him  these  costs.  A  keeper  was 
placed  in  charge,  but  the  store  was  not  closed;  in  fact,  the 
business  of  the  firm  proceeded  as  usuaL  No  defense  to  the 
actions  brought  by  the  plaintiff  and  by  Brower  being  made 
by  Briody  ft  Pardee,  judgments  by  default  were  promptly 
entered,  to  wit,  June  nineteenth,,  and  executioos,  imme- 
diately issued  thereon,  were  at  once  levied  upon  the  U^ors, 
groceries,  jetc,  in  the  store,  and  also  upon  a  horse  and 
wagon  used  in  conducting  the  business.  A  sale  could  not, 
however,  have  ordinarily  taken  place  until  after  an  adver- 
tisement of  five  days,  as  required  by  the  statute  regulating 
sales. of  personal  property  upon  execution;  but  the  defend- 
ants stipulated  to  waive  the  advertisement  required  by 
law,  and  the  sale  accordingly  took  place  on  the  twenty-first 
of  June.  The  proceedings  at  the  sale  seem  to  have  fallen 
into  some  confusion,  notwithstanding  the  evident  anxiety 
of  the  defendants  in  execution  that  it  should  be  both  speedy 
and  effective.  At  the  request  of  John  Briody,  the  Con- 
stable exposed  to  sale  the  property  of  the  firm,  consisting 
of  liquors,  groceries,  etc.,  including  horse  and  wagon,  in 
one  entire  lot,  and,  according  to  the  understanding  of  the 
Oonstable  making  the  sale,  the  plaintiff,  Margaret,  and  her 
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Appeal  from  tihe  District  Court  of  tlie  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  to  recover  the  sum  of  seven  thousand 
£ve  hundred  dollars^  the  value  of  two  hundred  and  sixty- 
nine  shares  of  the  capital  stock  of  the  Exchequer  Mining 
Company,  alleged  to  have  been  converted  by  the  deffend- 
ants.  It  appears  that  in  1867  Joseph  Tilden  hypothecated 
£ve  hundred  shares  of  the  stock  of  that  company  with  de- 
fendants, as  collateral  security  for  a  debt  of  eighteen  thou- 
sand six  hundred  and  seventy-five  dollars.  Of  these  shares 
the  two  hundred  and  sixty-nine  referred  to  stood  in  Tilden'^ 
name  as  ^^  trustee,"  on  the  books  of  the  oompany,  but  belonged 
in  fact  to  the  plaintiff. 

There  having  been  a  judgment  in  the  Court  below  in 
favor  of  defendants,  and  a  motion  for  new  trial  denied,  the 
plaintiff  appealed. 

/.  W.  Winans,  for  Appellant 

Defendants  knew  that  the  stock  belonged  to  llie  plaintiff. 
But  even  if  Tilden  had  hypothecated  the  stock  for  his  debt 
to  defendants,  and  defendants  had  believed  the  stock  to  be 
his,  and  there  were  no  facts  to  put  them  on  inquiry,  still 
plaintiff  is  entitled  to  recover,  under  the  express  provisions 
of  the  statute  and  otherwise.  (Hittell's  Digest,  940 ;  McNeil 
V.  Tenth  National  Batik,  55  Barb.  59;  Ballard  v.  Burgett, 
47  Barb.  646 ;  Weston  v.  Bear  River  and  A.  W.  and  M.  Co., 
6  Cal.  186 ;  6  Cal.  429 ;  Naglee  v.  Pacific  Wharf  Co.,  20  Cal. 
523 ;  Stroiat  v.  Naicma  W.  and  Jf.  Co.,  9  CaL  78.) 

Again,  the  certificates  were  nuule  to  ^*  Joe.  Tilden,  trus- 
tee," and  the  legal  title  to  them  was  never  transferred  from 
Tilden  to  defendants  by  indorsement^  and  never  became  the 
property  of  defendants.  (Payne  y.  Bensley,  8  CbL  266.)  The 
fact  that  the  certificates  were  in  the  name  of  Jos.  Tilden. 
as  trustee,  was  sufficient  to  put  defendants  upon  inquiry. 
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and  subject  them  to  the  equities  of  the  true  owuer^  even  if 

the  stock  of  plaintiff  was  otherwise  hypothecated  and  was 

hypothecated  to  them.    (Sayre  y.  Nichols,  7  CaL  585 ;  Hall 

V.  Crandall,  29  CaL  671 ;  Brockway  v.  AUen,  17  Wend.  40; 

Urquhart  y.  Mdver,  4  Johns.  116 ;  De  la  Chauvetie  v.  Bank 

of  England,  9  B;  &  C.  205 ;  WiUiamson  y.  Brown,  15  N.  Y . 

854.) 

I  The  use  of  the  word  ^'  trustee  "  in  the  indorsement,  cor- 

'  responding  to  the  word  ^'trustee"  attached  to  the  name  of 

the  party  to  whom  the  certificate  was  issued  in  the  body  of 

the  certificate,  made  Tilden's  indorsement  only  a  qualified 

one,  and  saved  the  rights  of  the  plaintiff  in  the  paper.     (1 

I  Parsons  on  Bills,  96 ;  Lawrence  v.  Clark,  36  N.  Y.  128 ;  Far- 

I  ringion  v.  Frankfort  Bank,  24  Barb.  654;  Mott  y.  Hicks,  1 

Cowtti,  688 ;  Hicks  v.  Hinds,  9  Barb.  630 ;  Sayre  v.  Nichols, 

7  CaL  540;  Darrell  ▼.  Haley,  1  Paige  CL  493;  Williamson 

V.  Broivn,  16  N.  Y.  864;  Holbrook  v.  Mix,  IKB.  Smith, 

164-160.) 

John  B.  Harmon,  for  BespondentiL 

Brewster,  haying  given  Tilden  the  usual  indicia  of  owner- 
ship, and  of  the  right  of  disposal,  by  delivering  the  stock  to 
him  with  power  to  put  it  in  his  own  name,  and  to  dispose  of 
it,  Tilden's  pledge  to  Sime  &  Co.  was  valid;  and  the  fact 
that,  when  pledged,  the  certificates  stood  in  the  name  of  '^  Jos. 
Tilden,  trustee,"  did  not  affect  the  power  of  disposal,  whether 
by  sale  or  pledge. 

Our  statute  (Hittell,  942)  authorizes  the  party  holding 
stock  as  trustee  to  vote  it — recognizing  him  as  the  owner 
of  the  legal  title.  It  is  a  matter  of  common  notoriety 
that  this  section  of  the  statute  has  given  rise  to  the  gen- 
eral custom,  with  bankers  and  brokers,  to  put  stock  in  the 
name  of  one  of  their  clerks,  as  trustee,  the  sole  object 
being  to  vote  the  stock,  or  to  keep  track  of  it  But  when 
snch  trustee  indorses  the  certificate  no  one  ever  asks  for 
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whom  he  is  trostee.  If  the  person  named  be  the  real  owner 
the  word  is  surplusage;  if  he  is  not^  then  the  owner  has  per- 
mitted the  trustee  to  hold  himself  out  as  owner,  and  he  is 
bound.  (Oibsan  v.  Stevens,  8  How.  399.)  The  rule  appli- 
cable is  this:  Where  the  owner  of  personal  property  has 
▼oluntarilj  giren  to  another  the  usud  indicia  of  the  ri^t 
of  disposal,  the  owner  is  bound  by  any  disposition  made  to 
persons  acting  upon  the  faith  of  such  indicia.  {SaUtts  v. 
Everett,  20  Wend.  278 ;  Com.  Bank  of  Buffalo  v.  Kortright, 
22  Wend.  361;  Western  Transp.  Co.  y.  Marshall,  8T  Barb- 
609 ;  Crocker  v.  Crocker,  81  N.  Y.  607 ;  Fattnah  v.  Lobach,  I 
Duer,  864.) 

By  the  Court,  Cbookbtt,  J. ! 

There  are  in  this  case  but  two  material  questions  of  fact| 
and  two  of  law.  The  questions  of  fact  are :  First,  Did  Til- 
den  pledge  to  defendants  plaintiff's  stock  as  collateral  security 
for  a  loan  made  at  the  time?  Second,  Did  the  defendants 
then  have  actual  notice  that  the  stock  belonged  to  plaintiff 
and  not  to  Tilden  t  On  both  these  points  there  is  a  substan- 
tial conflict  in  the  evidence.  The  defendant  Hastings  testi- 
fied explicitly  that  this,  with  other  stock,  was  hypothecated 
with  the  defendants  by  Tilden,  as  security  for  a  loan  made 
at  the  time,  and  that  they  had  no  knowledge  or  notice  that 
the  plaintiff  owned  any  part  of  it,  or  that  it  belonged  to  any 
one  else  than  Tilden.  The  defendant  Sime  testifies  substan- 
tially to  the  same  facts ;  and  on  the  first  point  they  are  cor- 
roborated to  some  extent  by  the  witness  Sharp.  On  the 
other  hand,  Tilden  testifies  that  the  plaintiff's  stock  was 
not  included  in  the  hypothecation;  and  his  testimony  teaids 
to  show  that  Sime  had  actual  notice  that  the  stock  belonged 
to  the  plaintiff.  It  was  for  the  Court  below  to  weigh  the 
evidence,  and  to  determine  what  credence  the  respective 
witnesses  were  entitled  to.     In  such  cases  it  is  not  our  prac- 
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tice  to  disturb  the  judgment  on  the  ground  that  it  is  not 
justified  by  the  evidence,  even  though  we  should  consider  it 
to  be  against  the  weight  of  evidence. 

The  questions  of  law  are:  First,  Whether  the  fact  that 
the  stock  stood  on  the  books  of  the  corporation  in  the  name 
of  Tilden,  ^*  trustee/*  was  sufficient  ta  put  the  defendants 
upon  inquiry  as  to  the  plaintifPs  title,  and  operated  as  con- 
structive notice  of  his  equitable  rights.  Second,  Whether 
the  fact  that  the  plaintiff,  on  his  departure  for  Europe,  had 
placed  the  stock  in  Tilden's  hands  for  sale,  with  authority 
to  transfer  it  on  the  books  of  the  corporation,  bad  the 
effect  to  clothe  him  with  such  indicia  of  ownership  as  to 
protect  the  defendants,  if  in  good  faith  and  ignorance  of 
the  plaintiff's  rights  they  advance  money  to  Tilden  on  the 
hypothecation  of  the  stock. 

I  am  duly  sensible  of  the  gravity  of  these  questions,  in  a 
community  where  transactions  in  stocks  to  a  large  amount 
are  daily  made,  and  where  it  is  a  matter  of  general  noto- 
riety that  it  is  a  common  practice  to  transfer  stocks  into  the 
name  of  some  person  as  "  trustee,'*  for  the  sole  purpose  of 
concealing  the  name  of  the  real  owner,  whose  transactions 
in  buying  or  selling  a  particular  stock,  if  his  name  were 
known,  might  operate  to  enhance  or  depress  its  market 
value.  To  avoid  this  result,  and  also,  possibly,  with  a  view 
to  escape  assessments  upon  stocks  of  doubtful  value,  or  to 
protect  his  credit  from  the  damage  to  which  it  might  be 
exposed  if  it  were  known  that  he  was  a  large  operator  in 
certain  stocks,  the  owner  frequently  resorts  to  the  device  of 
causing  the  stock  to  be  transferred  into  the  nanie  of  some 
other  person,  as  ''  trustee."  In  such  cases  the  trustee  is  a 
meore  man  of  straw,  having  no  interest  in  the  stock  nor  any 
irnst  to  perform,  except  to  manage  and  dispose  of  it  as  the 
OTvner  shall  direct  This  practice  has  become  so  notorious 
in  this  State  that  we  cannot  affect  to  be  ignorant  of  it. 

In  view  of  the  genaral  prevalence  of  this  practice,  what 


144  BsswsTBS  i;.  Sims.  [Sap-  Ct 

Opinion  of  the  Court  —  Crockett,  J. 

effect  in  law  should  be  given  to  tlie  faet  that  there  ia 
appended  to  the  name  of  the  person  to  whom  the  certificate  is 
issued  the  word  ''  trustee  i ''  Shall  this  be  held  to  operate  aa 
constructiye  notice  to  all  persons  dealing  with  the  so-called 
*^ trustee  "  that  he  is  not  the  owner}  Mu^t  they  deal  with 
him  at  arm's  length,  and  if  they  shall  purchase  the  stock, 
or  loan  him  money  upon  it,  do  they  take  the  tiazard  that  on 
the  next  day^  or  the  next  month,  the  secret  owner  may  dii»- 
dose  himself  and  repudiate  the  transaction  and  demand  the 
stock}  In  my  opinion,  considerations  of  public  policy  and 
common  justice  demand  that,  when  stock  is  placed  in  the 
name  of  .a  ^^  trustee"  under  these  circumstances^  the  secret 
owner  shall  be  bound  by  the  acts  of  his  *^  trustee  "  dealing 
with  persons  who  have  no  actual  notice  of  the  relations 
between  the  parties.  If  nothing  more  appear  on  the  books 
of  the  corporation,  or  on  the  face  of  the  certificate,  to  indi- 
cate the  trust  and  its  nature,  than  the  mere  addition  to  the 
name  of  the  word  '^trustee,''  the  owner,  who  has  clothed 
his  agent  with  the  legal  title,  one  of  the  highest  indicia  of 
ownership,  should  bear  the  consequences  resulting  from  the 
acts  of  tibe  agent,  rather  than  an  innocent  person  who  ad- 
Tances  the  mon^  on  the  faith  that  the  agent  is  the  real 
owner,  or  at  least  has  authority  to  sell  or  hypothecate  the 
stock.  I  am  not,  however,  to  be  understood  as  holding  that 
words  may  not  be  inserted  in  a  certificate  which  would  so 
clearly  indicate  a  trust  and  its  nature  as  to  limit  the  power 
of  the  trustee,  and  operate  as  constructive  notice  of  the 
equities  of  the  cestui  que  trust.  All  that  is  intended  to  be 
decided  is,  that  the  mere  addition  of  the  word  ^^  trustee  '* 
after  the  name  in  the  certificate  is  not,  in  this  State,  of 
itself,  nothing  more  appearing,  to  be  deemed  constructive 
notice  of  the  equities  of  a  secret  owner  of  the  stock.  If  it 
is  intended  that  the  so-called  trustee  shall  not  have  power 
to  sell  or  hypothecate  the  stock,  without  the  expreas  con* 
sent  of  the  equitable  owner,  it  is  an  euj  matter,  te  limit  his 
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authority  bj  apt  words  in  the  certificate.  In  the. absence  oi 
such  wordfly  the  mere  addition  of  the  word  '*  trustee  '*  aftev 
the  name  will  not  have  the  effect  to  limit  the  abeolnte 
power  of  disposition^  or  to  operate  as  constructive  notice 
of  any  secret  equities^  as  against  persons  who,  in  good  f  aith, 
purchase  or  advance  money  on  the  stock  without  notice. 
Standing  alone,  the  mere  fact  that  a  person  holding  the 
legal  title,  and  apparently  having  the  right  of  disposition, 
is  styled  '^irvstee/*  raises  no  implication  that  he  has  not 
authority  to  sell  or  hypothecate  the  stock  in  the  usual 
course  of  business.  If  it  should  be  held  to  raise  a  pre- 
sumption that  some  one  else  was  the  owner,  nevertheless 
the  inference  would  be,  that,  in  clothing  the  trustee  with 
the  legal  title,  he  had  invested  him  with  authority  to  sell 
and  hypothecate  in  the  usual  course  of  business.  And  the 
rule  is  universal,  that  where  the  legal  title  and  apparent 
right  of  disposition  is  vested  in  a  person  upon  some  secret 
trust,  which  restricts  the  powers  of  the  trustee  as  between 
the  parties,  nevertheless  the  rights  of  purchasers,  pledgees, 
and  mortgagees,  in  good  faith,  for  a  valuable  consideration 
paid  at  the  time,  and  without  notice,  are  unaffected  by  the 
trust. 

The  transaction  between  the  plaintiff  and  Tilden  was,  in 
my  opinion,  a  secret  trust  within  the  true  sense  and  spirit  of 
this  role.  When  about  to  leave  for  Europe  the  plaintiff 
indorsed  his  certificates  of  stock,  so  that  they  could  be  trans- 
ferred in  his  absence,  and  deposited  them  with  Tilden  for 
sale,  knowing  that  he,  thereby,  enabled  him  to  transfer  the 
legal  title  and  apparent  ownership  into  his  own  name.  He 
placed  Tilden  in  a  position  to  represent  the  stock  as  its  true 
owner.  The  indorsement  and  delivery  of  the  certificates  to 
bim,  so  that  they  could  pass  by  delivery  and  might  be  trans- 
ferred at  his  option,  dollied  him  with  all  the  indicia  of  own- 
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•refaip;  and  enabled  him  to  hold  himself  f otth  as  the  real 
owner.  If  Tilden  had  caused  the  stock  to  be  transferred  to 
himself,  omitting  the  word  ^'trustee  "  from  the  certificate^  it 
cannot  be  doubted  that  he  would,  apparently,  have  been  the 
real  owner,  with  a  perfect  title.  There  would  have  been 
nothing  on  the  face  of  the  certificate,  or  in  the  corporate 
books,  to  awaken  the  slightest  sudpicion  that  he  was  not  the 
owner.  In  that  event,  if  the  defendants,  finding  his  title 
perfectly  regular  on  its  face,  had  loaned  him  money  on  a 
pledge  of  the  stock,  without  notice  of  the  plaintiff's  equities, 
the  lien  for  their  advances  wotdd  have  been  unquestion- 
ably good  as  against  the  plaintiff.  After  enabling  Tilden  to 
invest  himself  with  a  legal  title,  perfectly  regular  on  its  f aoe, 
and  apparently  valid,  the  plaintiff  would  be  estopped  to  den> 
Tilden's  title  as  against  purchasers  or  pledgees,  who  advanced 
their  money  in  good  faith  in  the  ordinary  course  of  business, 
and  without  notice  of  the  plaintiff's  equities.  If  the  rule 
were  otherwise,  there  would  be  an  end  to  transactions  ux 
stocks.  If  purchasers  and  pledgees  dealing  with  titles 
strictly  regular  and  apparently  valid  on  their  face,  are  to 
take  the  hazard  of  all  latent  equities  existing  in  the  hands 
of  any  antecedent  holder  of  the  stock,  prudent  persons  would 
abstain  f  ronl  such  perilous  ventures*  If  Tilden,  in  violation 
of  his  agreement  with  the  plaintiff,  has  caused  the  stock  to 
be  transferred  to  himself,  and  has  hypothecated  it  for  his 
own  account,  instead  of  selling  it  for  account  of  the  plaintiff, 
he  is  liable  in  damages  for  a  breach  of  the  contract.  But 
after  enabling  Tilden  to  invest  himself  with  the  legal  title 
and  apparent  ownership,  on  the  faith  of  wiiich  he  obtained 
advances  from  the  defendants,  without  notice  of  the  plaint- 
iffs equities,  the  i>laintiff  occupies  the  relation  ot  cestui  que 
trad  attempting  to  assert  a  secret  trust  against  persons  who, 
in  %Donnce  of  the  trust,  have  made  advances  on  the  prox>- 
erty  to  the  trustee  holding  tihe  legal  titie  and  apparent 
o\^nierRfiip.    If  Tilden  has  perpetrated  a  fraiid,  the  plaintiff 
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fenabled  him  to  do  it,  by  placing  it  in  his  power  to  invest 
himself  with  the  legal  title  and  apparent  right  of  disposi- 
tion, and  his  equities  are  inferior  to  those  of  the  defendants, 
who,  in  good  fitith,  and  without  notice,  made  advances  on 
the  stock  in  the  belief  that  Tilden  was  the  owner,  or,  at 
least,  had  the  right  to  hypothecate  it  There  is  nothing 
new  in  these  propositions.  In  this  State  stock  is  personal 
property,  and  the  general  rule  is,  that  if  the  owner  of  such 
property  places  it  in  the  possession  of  another,  and  confers 
upon  him  the  usual  indicia  of  ownership  or  right  of  disposal, 
he  is  bound  by  any  disposition  made  of  it,  to  one  who  ac- 
quires it,  without  notice,  for  a  valuable  consideration  on  the 
faith  of  such  indicia.  {Saltus  v.  Everett,  20  Wend.  278,  280 ; 
Com.  Bank, etc.,yr.  Kortright,  22  Wend.  361 ;  WestetTi  Trans- 
parlation  Owfmpwny  v.  Marshall,  87  Barb.  509,  515 ;  Crocker 
V.  Crocker,  81  N.  Y.  507 ;  Potman  v.  Lobach,  1  Duer,  864 ;  2 
Kent's  Com.  621 ;  Story's  Agency,  Sees*  83,  94,  228 ;  Briden- 
becker  v.  Lowell,  82  Barb.  17 ;  Johnson  v.  Jones,  4  Barb.  878 ; 
Bank  of  Metropolis  v.  New  Ethgland  Bank,  11  How.  240.) 
The  mere  delivery  of  the  possession  of  personal  property 
does  not,  standing  alone,  constitute  such  an  indicium  of  own- 
ership as  will  bind  the  owner.  For  example:  If  A.  loan  his 
horse  to  B.  temporarily,  the  latter  can  make  no  disposition 
of  it  which  would  bind  the  owner.  But  if  the  delivery  be 
accompanied  by  an  absolute  bill  of  sale,  and  if  B.  exhibits 
the  bill  of  sale  to  a  purchaser  who  buys  in  good  faith,  with- 
out notice,  in  the  belief  that  B.  is  the  owner,  A.  will  be 
bound  by  it,  even  though  it  was  secretly  agreed  between  A. 
and  B.  that  notwithstanding  thie  bill  of  sale  the  horse  was 
to  remain  the  property  of  A.  (Ballard  v.  Burgett,  47  Barb. 
646 ;  Coril  v.  Hill,  4  Denio,  827.)  There  must  be  some- 
thing more  than  the  mere  delivery  of  the  possession  to  con- 
stitute such  indicia  of  ownership  as  will  bind  the  owner.  But 
in  this  case  the  plaintiff  not  only  delivered  to  Tilden  the  pos- 
session of  the  certificates,  but  accompanied  the  delivery  with 


148  Spakobl  v.  DiKLLiNaEB.  [Sup.  Ot. 


\ 


BtatemoDLt  «<  Bracts. 


an  authority  to  transfer  the  stoek  on  the  corporate  books^ 
whereby  Tilden  was  enabled  to  procure  new  certificates  in 
his  own  name,  vesting  in  him  the  legal  title  and  apparent 
right  of  disposal  This  brings  the  case  fully  within  the  rule 
already  discussed,  and  estops  the  plaintiff  from  setting  up 
his  tide  in  derogation  of  the  defendants'  lien. 

Judgment  affirmed  as  of  the  2d  day  of  October,  1&71* 


[Ho.  M8.1 

GEORGE  SPANGEL  t;.  AMBEOSE  0.  DELUNGER, 
RICHAED  M-  TREADWAT,  JOSEPH  W.  EEAY, 
AJTO  JOHN  S.  ELLIS- 


AlVBiBAHCB  OF  OouKBBU — When  ooonMl  sppeftn  gpriwlj  fvr  eertala 
defendants  In  an  action,  hla  signature  to  fiapers  in  the  case  after  that 
time  as  the  attorney  for  the  defendants,  will  be  construed  as  limited 
to  those  defendants  for  whom  he  expressly  appeared. 

Appsai.  from  the  Distriet  Court  of  the  Fourth  Judicial 
District^  City  and  County  of  San  Francisco. 

« 

The  plaintiff  sued  to  have  certain  deeds  from  Treadway 
to  Dellinger^  and  from  Bellinger  to  Reay,  set  aside,  on  the 
ground  that  the  first  was  made  with  intent  to  defraud  cred- 
itors, and  that  the  second  was  obtained  by  Reay  with  full 
knowledge  of  such  fraudulent  intent;  and  also  to  enjoin 
defendant  Ellis,  as  Sheriff,  from  executing  the  deed  for  the 
property  in  suit  to  Reay.  The  Court  found  in  favor  of  the 
plaintiff,  and  rendered  judgment  in  his  favor.  Defendants 
Reay  and  Ellis  moved  for  a  new  trial;  the  motion  was 
denied^  and  on  appeal  the  order  denying  the  motion  was 
reversed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court. 

[The  former  decisions  in  this  case  are  reported  in  34  CaL 
476,  and  38  Cal.  278.] 
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B.  A.  Lawrence,  for  AppoIlantB. 

James  B.  Townsend  and  Nathaniel  Bermett,  for  Bespond- 
ent. 

By  the  Oonrt^  Sps^guid,  J.: 

The  attorney  for  Beay  and  Ellis  moves  that  the  appeal  in 
the  above  entitled  cause  be  considered,  and  that  the  cause 
be  determined  as  to  defendants  Dellinger  and  Treadway. 
On  the  former  hearing  it  was  considered  by  the  Court  —  and 
such  seems  to  have  been  the  understanding  of  counsel — that 
the  moticm  for  a  new  trial  had  been  made  and  the  appeal 
taken  by  Reay  and  Ellis  alone.  Upon  a  reexamination  of 
the  record  we  are  satisfied  that  our  former  construction  was 
correct  Oonnsel  appeared  expressly  for  Reay  and  Ellis. 
His  signature  to  pleadings,  etc,  after  that  time,  as  the  attor- 
ney for  the  defencUmts,  will  be  construed  as  limited  to  those 
d^endants  for  whom  he  expressly  appeared. 


[No.  2,477.1 

W.  E.  HUGHES  V.  H.  T.  HAZARD  Am^OlEBS  DOR 

POS8B88IOIf     OF     PUBLIC     I^^ND  — « FVBBOWa     AMV     StJCKSB.— fin     «j6etm6At 

for  a  portion  of  a  tract  of  land  taken  op  by  plalntUTa  grantor  ondtr 
the  Poaaeasory  Act  of  April  20tb,  1852  (Stata.  1852,  p.  168),  where  It 
appeared  that  all  the  acts  done  were,  that  anch  grantor,  bealdea  filing 
hla  claim  and  affldaylt,  bnllt  a  fence  on  one  aide,  ran  fnrrows  aronnd 
the  whole  tract,  pnt  stakes  at  the  comera  and  along^the  lines,  occupied 
and  cultlTated  a  portion  not  embraced  In  the  anlt,  and  while  ao  occu- 
pying and  cultivating  sold  to  plaintiff,  hot  by  consent  remained  In 
possession  till  hla  crop  waa  off.  Held,  Insufficient  to  proye  either 
actual  or  constructive  possession  In  the  plaintiff  of  the  land  sued  for, 

or  PoasasaoBT  Claim  doib  not  CommT  CoNSTRDCTrvx  fo^^iss 
aiON. —  Where  the  vendor  of  a  tract  of  land  taken  op  mid  or  th¥ 
Possesaory  Act  (Stata.  1862,  p.  158),  remained  In  possession,  with 
Tendee'a  conaent,  of  tha  only  portion  ever  actually  occupied  by  him. 
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and  vendee  never  entered  under  hla  deed :  held,  that  whether  anch 
po88C88ion  by  the  vendor  might  he  considered  aa  an  entry  onder  his 
deed  by  the  vendee  or  not,  the  deed  would  certainly  not  extend  the 
vendee's  possession  by  construction  to  any  portion  of  the  tract  never 
In  the  actual  possession  of  the  vendor. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District^  Lob  Angeles  County. 

Ejectment  for  eighty  aci*es  of  land  in  Los  Angeles  County. 
There  having  been  a  judgment  for  defendants^  and  motion 
for  new  trial  overruled,  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

A.  Brwnson,  for  Appellant 

The  boundaries  of  the  claim  of  Quijada,  plaintifiPs  grantor, 
were  well  defined.  They  were  marked  by  furrows  and 
ditches,  and  that  in  a  county  where  nine  tenths  of  the  crops 
are  and  for  the  last  twenty  years  have  been  raised  without 
fence  or  inclosure.  These  facts  are  entitled  to  some  signifi- 
cance, as  they  enter  into  the  reason  of  the  law,  and  for  that 
reason  become  a  part  of  the  law  itsfelf .  It  was  not  necessary 
under  the  Possessory  Act  that  Quijada  should  have  the  entire 
tract  inclosed  in  order  to  have  the  legal  possession  of  the 
whole,  or  to  eject  a  naked  intruder.  (Hitt.  Gen.  Laws,  Sec 
6,795 ;  Keane  v.  Carmovan^  21  Cal.-  291 ;  Dorwn  v.  Oentral 
P.  R.  B.  Co.,  24  Cal.  248 ;  Moon  v.  Rollins,  36  Cal.  333.) 

A  purchaser  in  good  faith  from  a  prior  possessor  in  good 
faith  can  expel  a  mere  naked  trespasser  from  lands  claimed 
by  metes  and  bounds,  whether  inclosed  or  uninclosed,  espe- 
cially when  the  lines  and  exterior  limits  are  all  plainly 
marked  on  thef  soil  and  traced  upon  the  public  records  of  the 
county.  Nor  can,  we  see  that  this  principle,  recognized  as 
law  by  the  authorities,  has  been  overruled  by  Wolf  skill  ▼• 
MaJajotuich,  39  Cal.  276. 

H.  T.  Eaza/rd,  for  Eespondents. 

\     The  deed  from  Quijada  to  plaintiff  was  void  as  to  the  land 
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in  controTerBj.  Quijada  himself  never  had  podsedsion  of  it) 
and  there  is  no  pretense  that  plaintiff  ever  was  on  it.  There 
was  no  eonatructive  possession  in  the  plaintiff.  (Caamon  v. 
Union  Lumber  Company,  38  CaL  672.) 

The  decision  in  Wolf  skill  v.  Malajowieh,  39  Oal.  276,  is  a 
anfficient  answer  to  the  argument  on  the  other  side.  It  is 
there  clearly  held  that  an  entry  on  part  of  a  tract  of  land 
under  a  deed  which  the  grantee  knows  oonyeys  no  title,  will 
not  establish  constructive  possession  of  the  whole  tract.  In 
this  case,  therefore,  even  if  the  plaintiff  had  made  an  entry, 
which  he  did  not,  it  would  not  aid  hinu 


^  the  C6urt|  TmcpLX,  J.: 

Action  of  ejectment,  in  which  the  plaintiff  relies  upon  the 
prior  possession  of  his  grantor.  On  the  trial  the  plaintiff 
proved  a  claim  and  affidavit  made  by  his  grantor  under  the 
Act  known  as  the  Possessory  Act,  passed  April  20th,  1852, 
for  a  tract  of  land,  including  the  tract  in  controversy.  He 
also  proved  the  occupation  by  his  grantor  of  a  portion  of  the 
land  described  in  his  possessory  claim,  but  not  of  any  por- 
tion of  the  land  now  in  the  possession  of  the  defendants, 
except  that  the  witness  states  that  he  had  a  fence  on  one 
aide,  and  furrows  were  run  with  a  plow  around  the  whole 
tract,  and  stakes  set  at  the  comers  and  along  the  lines.  This 
is  manifestly  insufficient  to  prove  actual  possession.  After 
the  conveyance  to  plaintiff,  his  grantor  remained  in  posses- 
sion, with  plaintiff's  consent,  until  he  had  removed  his  crops. 
Plaintiff  never  entered  into  possession  of  any  portion  of  the 
•  premises  under  his  deed.  The  possession  of  the  vendor,  after 
the  deed  was  executed,  was  in  accordance  with  the  contract 
of  sale,  l^ut  if  the  continued  possession  of  the  vendor,  with 
the  consent  of  the  plaintiff,  can  be  considered  as  an. entry 
under  his  deed  on  the  part  of  the  plaintiff,  it  does  not  appear 
that  he  had  ihe  actual  possession  of  any  poortion  sued  for» 
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and  the  deed,  tinder  such  circumstancee — the  lands  being 
public  lands,  were  never  in  the  possession  of  the  vendor  — 
would  not  extend  his  possession  by  oonstructioiL     (Wolf- 
skill  V.  Malajowich,  39  Cal.  276.) 
Judgment  and  order  affirmed. 


rNo.  2,88S.] 


NATHANIEL  GRAY  v.  JOSEPH  C.  COLLINS,  LOXnS 
TRENCH,  THOMAS  CHAPMAN,  WILLIAM  SHER- 
IDAN, AKD  S.  B.  THOMPSON. 

Pbacbabuh  AKD  Actual  Pobsission  Umdbb  Fobciblb  Bnxst  Law« — In 
a  forcible  entry  case,  where  It  appeared  that  the  property  was  a  city 
lot;  that  plaintiff  built  a  substantial  fence,  which,  with  the  house  and 
fence  of  a  neighbor  on  one  side,  made  a  complete  Indosure,  and 
planted  two  dozen  ornamental  trees  along  two  sides  of  It;  and  that 
this  state  of  things  continued  two  months,  when  defendants  entered; 
held,  that  the  plaintiff  wAa  In  the  peaceable  and  actual  possession  of 
the  lot,  within  the  meaning  «f  the  forcible  entry  law,  without  residing 
or  having  a  house  upon  it. 

A  Fbncb  Alonb  as  Showing  Actval  Fossubiom. —  Residence  upon 
premises  is  not  Indispensable  to  their  actual  possession,  nor  Is  eultl- 
yatlon  necessary,  nor  Improvement,  as  contradistinguished  from  the 
erection  of  fences  or  substantial  barriers,  marking  tha  line  of  the 
premises  over  which  control  is  asserted. 

CULTIVATION  or  City  Lot  —  Obnaubntal  TBbbb. —  The  erection  of  a 
substantial  fence  and  planting  of  ornamental  trees  around  a  dty  lot 
amount  to  actual  possession  and  cultivation  of  It,  as  appropriate  to 
such  lot  as  the  seasonable  plowing  and  sowing  of  agricultural  lands 
would  be,  and  equally  significant  as  acts  Baanlfesting  control  over  tka 
premises. 

What  is  a  *'  Fobcible  "  Bntbt  ? —  The  forcible  entry  statnts  now  !■ 
force  (Stats.  18<{5-0,  p.  768)  was  evidently  drawn  to  avoid  nice  dis- 
tinctions as  to  the  amount  of  force  necessary  tm  conatltate  an  entry 
a  forcible  one  within  Its  intent. 

*  CiBcuMSTANCBs  OF  Tebbob  "  liAKiMO  AM  Bmtbt  Fobcibia — Where  a 
large  number  of  men  were  employed  to  take  possession  <tf  premises  In 
the  possession  of  another,  though  he  bad  no  house  on  them,  and  was 
Aot  personally  present,  and  they  entered  hnrriedly  at  daylight,  tora 
down  one  fence,  and  pnt  up  another  and  a  shanty,  and  fired  off  a 
'.  pistol  shot  to  celebrate  Its  completion;  hekt,  that  there  wm  suflldsBl 
M  elrcumstancaa  of  terror  **  to  make  tha  entry  a  fordbte  opa 
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Appsai.  from  the  County  Court  of  the  City  and  Comity  of 
San  Francisco. 

The  lot  in  controversy  had  a  front  of  forty-eight  feet  nine 
inches  on  Poet  street,  and  seven  feet  nine  inches  oil  Sutter 
street,  being  a  long  strip  in  the  middle  of  a  block.  The 
entry,  as  found  by  the  referee,  was  made  under  the  follow- 
ing circumstances : 

**  On  the  morning  of  the  17th  or  18th  of  February,  1869, 
the  defendant  Collins,  a  little  after  daylight,  with  a  force  of 
ten  men,  eight  of  whom  were  carpenters,  employed  by  him 
in  putting  up  a  building  in  the  neighborhood,  went  into  the 
lot  and  tore  down  the  fence  on  the  west  line,  and  constructed 
another  parallel  with  the  east  line  of  the  lot,  and  also  put 
up  a  cross  fence,  cutting  out  plaintiffs  previous  inclosure 
midway  between  Post  and  Sutter  street  lines  —  the  lot  thus 
inclosed  being  about  fifty  feet  front  on  Post  street,  and  run- 
ning back  half  way  to  Sutter  street  While  the  fence  was 
being  taken  down  and  rebuilt  on  the  new  line,  and  the 
cross  fence  put  up,  a  shanty  was  erected  on  the  lot,  the 
material  of  which  was  brought  from  an  adjoining  lot  by  the 
defendant  and  his  men  immediately  on  their  arrival  in  the 
morning.  The  fence  and  the  shanty  were  hurriedly  put  up 
in  a  rough  manner,  and  all  completed  by  eleven  o'dod:  in 
the  forenoon  of  the  day  when  flie  ^work  was  commenced; 
and  the  completion  of  the  ]ob  was  celebrated  by  a  pistol 
ahot  Two  men  in  the  employ  of  the  defendant  Oollina 
remained  in  charge  of  the  property." 

As  conclusions  of  law,  from  tiie  facts  of  the  plaintifTs 
possession  as  stated  in  the  opinion  and  the  defendants'  entry 
as  above  set  forth,  the  referee  foond  that  the  plaintiff  had 
no  actual  possession  of  the  lot,  and  that  defendants  had  not 
been  guilty  of  any  forcible  entry.    Judgment  having  been 
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entered  m  accordance  with  the  referee's  report  for  defend* 
ants,  the  plaintiff  appealed. 


Oray  £  Haven,  for  Appellant 

The  possession  of  plaintiff  was  actnal,  and  peaceable,  and 
sufficient  (HtUehinson  v.  Perley,  4  Cal.  83 ;  Hicks  v.  Davis, 
4  Cal.  67 ;  House  ▼.  Reiser,  8  Oal.  601 ;  Preston  y.  Kehoe,  15 
Cal.  316 ;  Mintum  v.  Burr,  16  OaL  107 ;  Hussey  v.  McDer- 
mett,  23  Cal.  418 ;  Cummins  v.  8eott,  23  Cal.  527 ;  Hoag  v. 
Pierce,  28  Cal.  187;  Brummagim  v.  Bradshaw,  39  Cal.  24.) 

The  object  of  the  forcible  entry  statute  is  to  prohibit  not 
simply  an  actual  breach  of  the  peace,  but  eyerything  which 
would  tend  to  produce  a  breach  of  the  peace.  And  as  an 
entry  with  a  strong  force  of  men  upon  the  possession  of 
another  would  tend  to  or  might  lead  to  a  breach  of  the 
peace,  whether  any  person  was  present  or  not  at  the  time 
of  entry,  all  such  modes  of  entry  are  prohibited.  And  thi8 
we  understand  to  be  the  doctrine  established  by  this  Court 
in  Brown  v.  Perry,  39  CaL  38. 

The  entry  of  defendants  was  wrongful  and  forcible.  The 
question  of  l^al  right  to  enter  relates  to  the  fact  of  posses- 
sion and  not  of  title.  The  law  will  not  allow  one  to  violate 
the  actual,  open,  and  peaceable  possession  of  another,  and 
then  justify  the  act  on  the  ground  of  a  belief  that  he  had 
a  better  title.  And  the  quo  ammo  must  be  determined  by 
one's  acts^  and  not  by  his  declarations.  Collins  was  fully 
aware  of  the  possession  of  plaintiff,  and  of  his  <daim  of 
title.  His  entry,  to  put  the  best  construction  upon  it,  was 
made  to  obtain  an  advantage  in  law  over  the  plaintiff,  and 
consequently  not  made  in  good  faith.  (Shelby  v.  HouHon, 
38  Cal.  410.)  The  plaintiff  is  entitled  to  judgment  on  the 
findings. 


CkA.  1871.]  Gray  i;.  Ooixnm.  155 

Arfuintnt  for  Eespondciita. 


BartUtt,  Pratt  d  BarOeU,  for  Bespondenta. 

Plaintiff  did  not  have  actual  possession  sufficient  to  main- 
tain the  action*  There  are  two  kinds  of  possession  known 
to  the  law  —  actual  and  constructive.  Either  may,  perhaps, 
do  in  ejectment,  or  to  put  the  Statute  of  Limitations  in 
motion.  But  only  actual  possession  will  suffice  in  forcible 
entry  and  detainer.  This  distinction  in  cases  should  be  kept 
constantly  in  view,  and  care  should  also  be  had  not  to  con- 
found the  terms  "  adverse  possession,'*  "  prior  possession,'* 
and  '^  actual  possession.*'  Thus,  in  ejectment,  a  prior  pos- 
session might  be  sufficient,  which  fell  far  short  of  being 
actual  possession.  The  question  of  its  being  an  actual  or  a 
constructive  possession  might  not  arise,  as  either  might  be 
sufficient  in  such  a  case.  So,  a  possession  might  be  adverse, 
and  put  the  Statute  of  Limitations  in  motion ;  which  fell  far 
short  of  actual  possession.  The  Statute  of  Limitations  has 
itself  prescribed  that  a  substantial  inclosure  shall  constitute 
adverse  possession;  but  nowhere  in  the  statutes  or  decisions 
is  it  said  that  a  substantial  inclosure  is  sufficient  evidence, 
or  even  any  evidence,  of  actual  possession. 

The  mere  building  of  a  fence  and  planting  a  few  shrubs^ 
and  then  abandoning  the  premises  without  any  intention  of 
making  any  other  use  of  them  at  any  definite  period  —  the 
doing  of  these  things  for  the  mere  purpose  of  thereby  hold- 
ing the  premises,  without  any  reference  to  any  beneficial 
nse  of  them  —  does  not  (constitute  such  a  possession,  use,  or 
occupation  as  is  contemplated  by  the  statute. 

The  entry  was  not  forcible.  No  actual  force,  menace,  or 
threat  was  used,  either  in  the  entry  or  detainer.  Nor  was 
flie  entry  **  unlawful,"  within  the  meaning  of  the  law.  To 
have  been  so,  it  must  have  been  made  with  a  wrongful 
intent,  without  any  color  of  title,  and  mala  fide.  (Dickin- 
son r.  Magvire,  9  CaL  46 ;  Thompson  v.  Smith,  28  CaL  627 ; 
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Jcmson  V.  Brooks,  29  OaL  214;  Shelby  y.  Houston,  88  CaL 
410.) 


By  the  Court,  Waixaob,  J,: 

This  18  an  action  of  foroihie  entry  and  detainer.  The  ease 
was  sent  to  a  referee  to  take  the  testimony  and  to  report  a 
judgment.  He  found  the  facts,  and  his  conclusions  of  law 
therefrom,  and  reported  a  judgment  for  the  defendants, 
which  was,  thereupon,  entered.  The  lot  in  controversy  is 
situated  in  the  City  of  San  Francisco,  between  Sutter,  Post, 
Webster,  and  Fillmore  streets,  In  November,  1868,  the 
plaintiff  built  a  fence,  which,  with  the  house  and  fence  of 
the  occupant  of  a  lot  adjoining  this  on  the  west,  made  a 
complete  inclosure  of  it  This  fence  which  he  then  con- 
structed was  built  of  redwood  posts,  three  by  four  inches, 
set  in  the  ground  at  proper  distances,  with  three  fence 
boards  nailed  thereon  in  the  usual  manner,  and  also  a  fourth 
board  nailed  on  the  top  of  the  posts,  forming  a  cap  —  the 
whde  constituting  a  substantial  fence  about  four  feet  high. 
After  thus  inclosing  the  lot  the  plaintiff  caused  some  two 
dozen  trees  to  be  set  out  in  line  along  the  two  sides  of  it  He 
did  not  reside  upon  the  lot,  and  had  no  house  thereon. 
This  state  of  things  continued  until  about  the  middle  of 
February,  1869,  a  period  of  between  two  and  three  months, 
when  the  defendants  entered. 

The  first  question  to  be  considered  is  as  to  whether  these 
facts  established  in  the  plaintiff  the  peaceable,  actual  posses- 
sion of  the  premises  at  the  time  the  entry  occurred.  That 
his  possession,  such  as  it  was,  was  peaceable,  there  is  no 
doubt,  for  until  the  entry  of  the  defendants,  some  two 
months  after  possession  was  taken,  nothing  had  occurred  to 
disturb  it.  Nor  is  there  any  doubt  that  it  was  actual  in 
that  sense  which  is  contemplated  by  the  statute  of  April, 
1866,  oonceming  forcible  entries  and  unlawful  detainers. 
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Sesidence  xtpon  the  premises  is  not  indispensable  to  fkeir 
aetnal  possession  —  nor  is  cultivation  necessary  —  nor  im- 
provement, as  contradistingnished  from  the  erection  of  fences 
or  substantial  barriers,  marking  the  line  of  the  premises  over 
which  control  is  asserted.  The  subjection  of  the  premises 
to  the  exclusive  will  and  control  of  &o  poaseesor  by  means 
of  the  exercise,  by  him,  of  visible  and  notorious  acts  of 
dominion  over  them,  constitute  actual  possession.  '  The  acts 
thus  visibly  and  notoriously  done  upon  and  about  tilie 
premises,  and  their  present  effect  as  excluding  the  inter- 
ference of  all  other  persons,  are  the  evidences  through 
which  the  actual  possession  is  made  to  appear.  These  acts 
of  possession  will  necessarily  depend  somewhat  upon  the 
nature  of  the  premises  appropriated;  the  character  of  the 
soil ;  the  uses  to  which  it  may  be  applied ;  and,  in  a  dty  lot 
especially,  sometimes  will  depend  upon  its  situation,  as 
being  near  to  or  remote  from  a  rapidly  improving  locality. 
In  this  case  there  was  the  erection  of  a  substantial  fence, 
eonnecting  with  the  adjoining  house  and  fence  so  as  to  form 
a  complete  indosure,  and  the  planting  of  ornamental  trees 
upon  the  premises  —  this  amounted  to  cultivation,  suitable 
to  a  city  lot  such  as  this,  as  appropriate  to  such  lot  as  the 
seasonable  plowing  and  sowing  of  agricultural  lands  would 
be,  and,  as  an  act  manifesting  control  over  the  premises, 
equally  significant 

The  first  count  of  the  complaint  is  for  forcible  entry  and 
detainer,  under  the  Act  concerning  forcible  entries  and 
detainers  (Acts  of  1865-6,  p.  768),  and  the  only  question 
remaining  to  be  considered  concerns  the  character  of  the 
entry  and  detainer  here,  as  being  forcible  or  otherwise. 
The  statute  (section  one)  denounces  all  entries  into  prem- 
ises, at  the  time  in  the  actual  peaceable  possession  of 
another,  if  made  with  violence  and  strong  hand,  whether 
anch  entry  be  by  the  actual  breaking  into  the  house  situate 
on  the  premises,  or  by  any  kind  of  violence,  or  ^eircom- 


158  Gbat  v.  CfOixnfs.  [Sup.  Ct 


I 


Opinion  of  tbo  Court — Wallace,  J. 


stances  of  terror."  Its  aim  is  the  conservation  of  tbe  public 
peace^  which  it  would  prefer  to  the  assertion  of  a  mere 
private  rights  when  made  in  such  a  manner  as  would  be 
likely  to  provoke  a  breach  of  the  peace. 

The  statute  of  this  State  now  in  force  is  evidently  drawn 
with  a  design  to  avoid  nice  distinctions  as  to  the  amount  of 
force  necessary  to  constitute  the  entry  a  forcible  one  within 
its  intent  '^  Circumstances  of  terror  "  accompanying  the 
entry,  no  less  than  "violence''  "strong  hand,"  "breaking 
open  doors,"  etc.,  are  within  the  prohibition  of  the  Act 

Here,  the  large  number  of  men  employed,  the  unusual 
time  at  which  the  entry  was  mad^  the  hasty  manner  in 
which  the  possession  was  seized  upon,  the  firing  of  small 
arms,  etc.,  are  "  circumstances  of  terror,"  which  leave  no 
room  to  doubt  that  the  entry  was  not  of  that  peaceable 
character  which  the  law  permits  to  be  made.  No  actual 
collision  ensued  in  this  instance,  it  is  true,  but  the  lawless- 
ness of  the  conduct  of  Collins,  Ihe  principal  defendant,  and 
of  the  other  defendants  who  acted  under  his  directiim  in 
making  the  entry,  is  not,  on  that  account,  less  apparent. 
It  tended  strongly  to  produce  a  breach  of  the  peace,  and 
that  it  did  not  result  in  an  actual  collision  is  attributable  to 
something  else  than  to  their  deportment 

The  judgment  must  be  reversed,  and  the  cause  remanded, 
with  direction  to  render  judgment,  for  the  plaintiff  upon 
the  report  of  the  referee,  with  costs  of  action^  but  without 
damages;  and  it  is  so  ordered. 

Mr.  Justice  Tsmpub  did  not  participate  in  the  lorcgoing 
decisioik 
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Axgammt  tut  Appellant. 
IMo.  2,ffM  J 

JOHN  H.  HILL  V.  J.  W.  HASKIN. 

AaffAKcm  OK  Jomr  VnfTOBi  —  Wbbh  StatutB'  of  laMiTATiON9  Coic- 
lODrcBs  BuNXurOw— In  an  action  hj  Hill,  to  racover  one  half  Ida  ad- 
¥mnen.  made  nndar  a  eontraet  iMtween  him  and  HaaUn,  wheraby  thej 
agraad  to  boy  and  aeU  on  Joint  aeooont  certain  mlnlns  ateck,  Bill  to 
•dTanee  all  the  money  and  Haakln  to  repay  one  half  with  Intereat, 
and  Hill  to  hold  all  the  atock  pnrehaaed  at  aecnrlty  for  bla  adyancea, 
hat  wlthoQt  apaeUytns  any  time  within  which  the  repayment  waa  to 
ha  made:  haldk  that  an  oflEer  t$  acooont  and  a  demand  for  repayment 
by  Hill  were  condltlona  precedent  to  hla  right  to  maintain  the  abtJon, 
and  that  the  Statnte  of  Limltatlona  woold  not  commence  nmnlng 
■salnat  him  mtU  each  offer  and  demand. 


Appxal  from  the  District  Court  of  the  Fifteenth  Judicial 
DiBtricty  Gity  and  Oounty  of  San  Francisca 

The  facts  axe  stated  in  the  opinions. 

Ohas.  H.  8a/wyer  and  0.  W.  Gordon,  for  Appellant 

It  is  an  undoubted  rule  of  law  that  the  cause  of  action 
arises  as  soon  as  the  party  plaintiff  has  a  right  to  apply  to 
the  proper  tribunals  for  relief.  In  other  words,  the  breach 
of  contract  by  the  defendant  is  requisite  to  quicken  into  life 
a  correlative  right  of  action  in  the  plaintiff.  But  in  the 
ease  at  bar  no  such  breach  can  be  charged  against  defend- 
ant He  cannot  be  said  to  have  been  in  default  for  not  pay- 
ingy  when  he  had  no  notice  of  a  liability  existing  against 
him  from  the  only  party  cognizant  of  the  fact.  (1  Chitty 
on  PL  880;  Chitty  on  Con.  800;  Hartland  v.  Jukes  et  al,  :* 
Hurlstone  &  Coltman  Ex.  667;  SinJcler  v.  Indiana  Co.,  8 
Pcnn.,  P.  &  W.  149;  Baker  v.  Joseph,  16  CaL  178.) 

A  fair  test  of  the  accuracy  of  our  position  would  be  to 
Boppose  the  suit  at  bar  inverted  —  that  defendant  had  sued  as 
plaintiff,  on  precisely  the  same  contract  and  the  same  facts, 
except  that  he,  on  the  27th  day  of  May,  1865,  for  the  first 
time  had  demanded  from  the  present  plaintiff  an  account- 
ing,  and  offered  performance.     Would  opposing  counsel 
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then  be  f otind  on  that  side  contending  for  a  Statute  of  Lim- 
itations t  It  seems  ineqnitable,  illogical^  and  opposed  to 
legal  principles,  that  either  party  should  be  able  success- 
fully to  elude  liability,  under  the  pretense  that  the  other 
was  not^  vigilant,  when  by  his  own  conduct  he  has. disarmed 
suspioidi  and  oonstmetively  approved  of  the  course  of  pro- 
cedure. 

H.  F.  OranB  and  Wwi.  8.  WeUs,  for  Bespondent 

The  obligation  of  defendant  to  repay  arises  clearly  upon 
this  written  contract,  as  he  there  promises  to  pay  money  to 
plaintiff  upon  a  certain  contingency,  to  wit,  in  case  plaintiff 
makes  certain  purchases  of  stock,  and  pays  for  the  same, 
defendant  is  then  to  repay  to  plaintiff  one  half  of  the  ad- 
vances, and  no  other  time  of  paymoit  is  specified.  Upon 
the  purchase  and  advance  by  plaintiff  there  immediately 
arose  an  obligation  on  defendant  to  repay  to  plaintiff  one 
half  his  advance,  and  no  demand  was  necessary,  especially 
where  the  defendant  had  full  knowledge  and  was  consent- 
ing to  the  transaction.  (Thompson  v.  Ketehim,  8  Johns. 
148;  Parsons  on  Con.  562;  6  Bam.  &  Addph.  911;  Chitty 
on  Con.  783 ;  Aden  v.  Bightmire,  20  Johns.  365 ;  Nelson  v. 
Bostwick,6  Hill,  37;  22  Wend.  126.)  In  Stover  v.  Flock, 
80  N.  Y.  64,  a  case  similar  to  this,  llie  Court  held  that  the 
statute  commenced  running  from  the  time  the  advance  was 
made.  The  plaintiff's  theory  would  permit  a  demand  of  this 
character  to  run  for  an  indefinite  period  of  time,  and  then 
he  could  revive  the  same  by  a  demand.  A  doctrine  which 
leads  to  such  preposterous  conclusions  cannot  be  within  the 
terms  or  spirit  of  the  Statute  of  Limitationa. 

By  the  Court,  Cbookitt,  J. : 

In  1868  the  plaintiff  and  defendant  entered  into  a  partner- 
^ahip  venture,  for  the  purchase  and  sale,  from  time  to  time, 
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on  joint  account,  of  the  stock  of  a  specified  mining  com- 
pany. The  contract  was  that  the  plaintiff  was  to  advance 
all  the  money  necessaiy  for  the  purchases,  and  the  defend- 
ant was  to  repay  to  the  plaintiff  one  half  of  such  advances, 
with  iiiterest  at  a  stipnlated  rate;  but  no  time  was  specified 
within  which  repayment  was  to  be  mada  It  was  further 
provided  that  the  plaintiff  was  to  hold  all  the  stock  pur- 
chased, as  a  security  for  his  advances,  and  that,  if  requested 
by  the  plaintiff,  the  defendant  would  deposit  additional 
security  against  loss  from  a  depreciation  of  the  stock.  The 
action  is  brought  to  recover  one  half  the  amount  advanced 
by  the  plaintiff  for  the  purchase  of  the  sto<^  and  the  com- 
plaint avers  that  in  December,  1863,  and  January,  1864,  the 
several  purchases  of  stock  were  made  by  the  plaintiff,  with 
the  knowledge  and  consent  of  the  defendant,  and  that  the 
stock  proved  to  be  utterly  worthless,  and  the  sum  invested 
in  its  purchase  has  consequently  become  a  total  loss.  The 
complaint  further  avers  that  the  plaintiff,  before  fiuit  was 
brought,  offered  to  account  with  the  defendant  oonceming 
said  stocks,  and  demanded  payment  of  the  amount  due  from 
the  defendant 

The  defense  relied  upon  is  the  Statute  of  limitations^  the 
action  having  been  commeiv^ed  in  1868,  more  than  four 
years  after  the  date  of  the  last  advance  of  money  by  the 
plaintiff. 

On  the  trial  it  appeared  that  in  May,  1865,  the  plaintiff 
for  the  first  time  offered  to  account  with  the  defendant  con- 
eeming  said  stocks,  and  demanded  payment  of  the  balance 
due.  Having  proved  the  other  aUegations  of  the  complaint 
the  plaintiff  rested,  and  the  defendant  moved  for  a  nonsuit, 
which  was  granted,  on  the  ground  that  the  plaintiff's  demand 
WES  barred  by  the  statute.  From  ibis  judgment,  and  from 
▼St..  xuL^n 
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an  order  denying  his  motion  for  a  new  trial,  the  idaintiff 
has  appealed. 

It  is  clear  that  if  the  plaintiff  conld  have  maintained  an. 
action  against  the  defendant  for  his  share  of  the  advances 
immediately  after  they  were  made,  without  a  previous  offer 
to  account  concerning  the  stocks  and  a  demand  of  payment, 
the  action  is  barred  by  the  statute.  The  only  question, 
therefore,  is  whether  a  previous  offer  to  account  and  a  prior 
demand  of  payment  were  conditions  precedent  to  his  right 
to  maintain  the  action,  and  I  think  they  were.  There  appears 
to  have  been  no  limitation  in  the  contract  as  to  the  quantity 
or  price  of  the  stock  to  be  purchased,  or  of  the  time 
within  which  it  was  to  be  purchased.  The  plaintiff  was 
at  liberty  to  purchase  any  quantity  of  the  stock,  at  any 
price,  and  at  any  time  his  judgment  dictated,  until  the  con- 
tract was  put  an  end  to  by  the  action  of  one  or  both  of  the 
'  parties,  and  the  plaintiff  was  entitled  to  the  custody  of  all 
the  stock  as  a  security  for  his  advances.  He  also  had 
authority  tc  sell  the  stock  on  their  joint  account  Until 
informed  by  the  plaintiff  of  the  result  of  these  transactions, 
or,  at  least,  until  the  plaintiff  offered  to  account  concerning 
them,  and  informed  Uie  defendant  of  the  balance  due,  the 
latter  was  in  no  default  The  complaint,  it  is  true,  avers 
that  the  defendant  had  actual  notice  of  the  purchases  which 
were  made;  but  he  could  not  have  known,  until  informed 
by  the  plaintiff,  that  he  had  made  no  other  purchases,  nor 
that  he  had  made  no  sales  of  the  stock  already  purchased. 
For  aught  that  he  could  know,  until  informed  to  the  con- 
trary by  the  plaintiff,  the  lattor  may  have  sold  the  stocks 
within  an  hour  after  they  were  purchased,  at  a  largo 
advance,  in  which  event  the  plaintiff  would  have  been 
indebted  to  the  defendant  The  transactions  being  wholly 
within  the  knowledge  of  the  plaintiff,  the  defendant  had 
a  right,  under  the  contract,  to  be  informed  of  them  and  of 
all  that  the  plaintiff  had  done,  before  he  oould  be  put  in 
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default.  He  had  no  means  of  knowings  except  on  informa- 
tion from  the  plaintiff,  what  sums  were  advancedi  or  at  what 
times>  or  what  sales  were  made,  or  at  what  times  or  prices. 
It  was,  therefore,  incumbent  on  the  plaintiff,  before  demand- 
ixig  payment  of  the  defendant,  to  offer  him  this  information, 
and  to  offer  to  account  concerning  his  transactions  in  the 
stock.  Until  this  was  done,  the  defendant  was  not  liable 
to  an  action  for  his  share  of  the  advances.  The  defendant^ 
it  is  true,  might  have  obtained  this  information  on  applica- 
tion to  tiie  plaintiff,  but  neither  the  oontraot  nor  the  law 
imposed  this  duty  on  him,  and  he  was  not  in  default  for 
omitting  to  do  it. 

In  mj  opinion  the  action  was  not  barred,  and  the  judg- 
ment ought  to  be  reversed  and  the  cause  remanded  for  a 
new  trial;  and  it  is  so  ordered* 

Wallacb,  J.,  dissenting: 

The  applicability  of  the  Statute  of  Limitations  as  a  bar 
to  the  action  is  the  only  question  presented.  On  November 
2l8t,  1868^  the  parties  entered  into  the  following  agreement 
in  writing: 

"  Agreement  between  Dr.  John  H.  Hill  and  J.  W.  Haskin, 
for  the  purchase  of  Crockett  Consolidated  mining  stock  on 
joint  account.  All  profits  arising  from  the  purchase  and  sale 
of  said  stock  to  be  divided  equally.  Dr.  Hill  to  furnish 
money  for  the  purchase  of  said  stock,  one  half  of  the  amount 
80  advanced  to  be  paid  to  him  by  said  Haskin,  with  interest  at 
four  per  cent  per  month.  Dr.  Hill  to  hold  all  stock  pur- 
chased as  security  for  money  advanced;  Mr.  Haskin  to 
deposit  with  Dr.  Hill  additional  security  at  any  time  when 
called  upon  by  Dr.  Hill  for  security,  against  loss  by  depreda- 
tion of  said  Crockett  stock." 

It  appeared  on  the  trial  that  on  the  day  of  the  making  of 
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the  contract,  Trill  made  the  first  purchafie  of  stock  in  pur- 
suance of  its  terms,  and  advanced  the  purchase  money;  that 
in  December,  1868,  he  made  the  second,  «nd  hj  far  the 
largest  purchase  of  this  stock,  and  paid  for  it;  and  that  in 
January,  1864,  he  made  two  inconsiderable  payments  on 
account  of  assessments  imposed  upon  the  stock  so  purchased. 
This  stock  turned  out  to  be  worthless,  and  the  moneys 
invested  in  the  purchase  and  in  paying  assessments  were 
wholly  lost  The  defendant,  Haskin,  never  repaid  to  HOI  any 
part  of  these  advances,  but  in  May,  1865,  upon  a  casual 
meeting  between  the  two  in  the  City  of  New  York,  Hill 
notified  Haskin  that  he  was  prepared  with  his  account,  and 
then  demanded  of  the  latter  the  payment  of  one  half  of  the 
moneys  he  had  advanced  under  the  contract.  This  action 
was  brought  in  December,  1868,  and  the  Statute  of  limita- 
tions having  been  pleaded  as  a  defense,  the  Court  below, 
upon  these  facts  appearing,  nonsuited  the  plaintiff  on  the 
ground  that  the  demand  was  barred  by  the  statute. 

The  Statute  of  Limitations,  as  to  each  of  the  sums  sued 
for,  commenced  to  run  from  the  earliest  period  at  which  Hill 
might  have  maintained  an  action  against  Haskin  for  its 
recovery. 

There  is  nothing  in  the  terms  of  the  contract  by  which 
the  former  agreed  to  extend  the  time  of  payment,  and  his 
right  to  receive  of  Haskin  the  one  half  of  each  advance,  as 
he  made  it,  was  capable  of  immediate  enforcement  It  may 
be  that  Haskin  expected  indulgence  at  the  hands  of  Hill, 
and  that  the  latter  had  a  purpose  at  the  time  to  extend  it  to 
him,  but  there  was  no  agreement,  express  or  implied, 
between  them  to  that  effect,  and  HilPs  action,  if  brought  eo 
tnstanle  that  he  made  the  advance,  could  not  have  been 
defeated  on  the  ground  that  his  suit  was  premature.  Tt 
was  left  optional  with  Hill  whether  he  would  sue  immed- 
iately after  the  time  he  made  the  advance,  or  would  delay 
enforcing  his  demand  to  some  later  period.    Haakin,  prob- 
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titijj  did  not  expect  to  be  called  upon  imiiiediatelyy  but  if, 
eontnury  to  his  expectation  in  that  partioalar,  HiU  had  de- 
Banded  immediate  reimbucBement^  it  is  clear  that  no  agree- 
ment to  give  credit  could  have  been  found  in  the  contract 
imder  which  the  money  was  advanced. 

I  think  that  it  vesults  that  the  plauiti£P8  demand  was 
barred,  and  that  the  judgment  should  be  affirmed. 

ICr.  Justice  TxiiPUD  having  been  of  counsel  in  the  aotioo, 
did  not  participate  in  the  foregoing  decision. 


[No.  2,090.] 

THE  PEOPLE  OF  THE  STATE  OP  OALIFORNIA  v. 
JAMES  HARRINGTON  asb  WILLIAM  MINOR 

OF  Banaw. —  Any  action  of  the  Goort  daring  the  progress  of  a 
trial  for  felony,  which  depriyea  the  defendant  of  a  enbetantial  legal 
light  in  the  prenUiei,  or  to  hlf  prejudice,  to  any  extent,  withholdi  or 
•bridges  a  snbstantial,  legal,  or  eonstitotlonal  priYilege  of  a  defendant, 
and  by  him  claimed  on  the  trial,  is  a  proper  subject  matter  of  rerlew 
an  appeaL 

or  Pxifloim  TO  AnmAM  voa  Tbial  without  laoira. —  By  the 
common  law  a  prisoner  is  entitled  to  appear  for  trial,  upon  his  own 
plea  of  not  guilty,  free  from  all  manner  of  shackles  or  bonds,  unless 
there  is  danger  of  his  escape. 
ftBMd  To  reguixe  a  prisoner  during  the  progress  of  his  trial  to  ap- 
pear and  remain  with  chains  and  shackles  upon  his  limbs,  without  e?i- 
dent  necessity  aa  a  means  of  securing  his  presence  for  Judgment,  is  a 
violation  of  the  common  law  mla  and  of  the  thirteenth  section  of  the 
Criminal  Practics  Act. 

!Appbai«  from  the  County  Court  of  Calaveras  Oormtj. 
The  f  aoU  are  stated  in  the  opinion  of  the  Court 

Oeorge  W.  Tyler,  for  Appellants^  aigued  that  by  the  oom* 
num  law  the  appellants  were  entitled  to  appear  for  trial  with- 
out shactdes,  and  that  the  denial  of  that  right  prejudiced 
them  in  the  minds  of  the  jury.  (Bract  1,  8  de  Caron.  0. 
18,  Sec  8;  Flet  1, 1  C.  81;  1  Britt  CL  5;  S  Hale's  P.  0. 
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219;  2  HawL  P.  0.  308;  4  Black.  Ck>iit  322^  and  notes; 
Waiters  Oaae^  Leach,  34;  6  State  Trials,  280.)  He  also  ai^ 
goed  that  the  action  of  the  Court  was  a  violation  of  law. 
(Practice  Act,  Sec  18.) 

Attorney  Oeneral  HamUton,  for  Bespondent,  aigned  that 
even  if  the  action  of  the  Conrt  was  erroneous,  the  matter  of 
refusing  to  order  the  irons  removed  was  no  part  of  the  trial 
o{  the  canse. 

By  the  Conrt,  SpBAOxno^  J.: 

The  defendants  were  indicted,  tried,  and  convicted  of  the 
crime  of  robbery,  and  appeal  from  the  judgment  of  the  Conrt 
rendered  against  them  upon  the  verdict  The  only  point  now 
urged  by  the  defendants  against  the  validity  of  the  judgment 
is  presented  by  the  following  bill  of  exceptions: 

^^  On  the  22d  day  of  June,  1871,  a  jury  was  called,  impan- 
eled, and  sworn  in  said  cause  to  try  said  cause — the  defend- 
ants at  the  time  being  in  Court  and  in  irons.  The  counsel 
for  defendants  asked  that  the  inms  be  removed  from  the 
limbs  of  defendants  while  they  were  being  tried.  The  Court 
refused  to  order  the  same  to  be  done,  and  ruled  and  decided 
that  said  defendants  should  be  tried  while  in  irons — no  cir- 
cumstances or  facts  being  shown  to  the  Court  why  a  difFerent 
rule  should  be  enforced  in  this  cause  than  any  other — the 
Court  being  of  the  opinion  that  no  rights  of  defendants  were 
violated  by  being  tried  in  irons  without  their  consent,  to 
which  ruling  and  decision  of  the  Court  the  defendants,  by 
oounsel,  th^i  and  there  excepted.'' 

Appellants  insist  that  by  the  action  of  the  Court  in  refus- 
ing, upon  their  motion,  to  direct  the  manacles  which  were 
upon  their  limbs  to  be  removed  while  they  were  in  Court 
upon  trial,  and  compelling  them  to  be  tried  while  their  limbs 
were  shackled  with  irons,  without  any  apparent  or  pretended 
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necessity  therefor^  they  were  deprived  of  a  substantial  legal 
ri^t,  and  that  the  judgment^  for  that  reason,  should  be 
reversed  In  answer,  the  Attorney  Q^neral  claims  that  diis 
action  of  the  Court  is  no  part  of  the  trial  of  the  case,  and 
hence  cannot  be  reviewed  on  appeal. 

I  think  there  can  be  no  question  but  that  any  action  of 
the  Court  during  the  progress  of  a  trial  for  felony  which 
deprives  the  defendant  of  a  substantial  l^al  right  in^  the 
premises,  or  to  any  extent,  to  his  prejudice,  withholds  or 
abridges  a  substantial  legal  or  constitutional  privilege  of  a 
defendant,  and  by  him  claimed  on  the  trial,  is  a  proper  sub- 
ject matter  of  review  by  this  Court  on  appeal.  (People  v. 
Keenan,  13  Cal.  684.)  The*  question,  tiien,  is  whether  a 
prisoner  placed  upon  his  trial  for  a  felony,  can,  as  a  legal  or 
constitutional  right,  demand  that  during  his  trial,  while  be- 
fore the  Court  and  jury,  his  limbs  should  not  be  manaded,  or 
that  he  should  not  be  in  vincvlia  during  his  trial,  there  being 
no  pretense  of  necessity  for  such  restraint  to  secure  his  con- 
tinued presence  in  Court 

It  has  ever  been  the  rule  at  common  law  that  a  prisoner 
brought  into  the  presence  of  a  Court  for  trial,  upon  his  plea 
of  not  guilty  to  an  indictment  for  any  offense,  was  entitled 
to  appear  free  of  all  manner  of  shackles  or  bonds ;  and  prior 
to  1722,  when  a  prisoner  was  arraigned,  or  appeared  at  the 
bar  of  a  Court  to  plead,  he  was  presented  without  manacles 
or  bonds,  imless  there  was  evident  danger  of  his  escape.  (2 
Hale's  Pleas  of  the  Crown,  219 ;  4  Black.  Com.  322 ;  Layer^s 
Case,  6  State  Trials,  4th  edition,  by  Hargrave,  230,  231,  244, 
245 ;  Waiters  Case,  1  Leach's  Cases  in  Crown  Law,  36.) 

The  Legislature  of  this  State,  at  its  first  session,  declared 
that  *^  the  common  law  of  England,  so  far  as  it  is  not  repug- 
nant to  or  inconsistent  vdih  the  Constitution  of  the  United 
States,  or  the  Constitution  or  laws  of  the  State  of  California, 
shall  be  the  rule  of  decision  in  all  the  Courts  of  this  State," 
(Stats.  1850,  p.  219) ;  and  by  the  thirteenth  section  of  our 
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Criminal  Practice  Act  it  is  declared  that  '^bo  person  shall 
be  compelled  in  a  criminal  action  to  be  a  witness  agaijist 
himself,  nor  shall  a  person  charged  with  a  public  offense  be 
subjeoted,  before  conviction,  to  any  more  restraint  than  is 
necessary  for  his  detention  to  answer  the  charge.'' 

The  same  statute  also  requires  that  at  every  stage  of  a 
prosecution  for  felony  the  defendant  shall  personally  be  pres- 
ent in  Court  (Sees.  259,  320,  415,  449,  Criminal  Praotioe 
Act) 

By  section  eight,  Artide  I,  of  our  State  Constitution,  it  is 
declared  that  '^  in  any  trial  in  any  Court  whatever,  the  party 
accused  shall  be  allowed  to  appear  and  defend  in  person  and 
with  counsel ; "  and  farther,  by  the  Act  of  April  2d,  1866,  in 
all  proceedings  against  persops  charged  with  the  commission 
of  crime  or  offense,  the  person  so  chaiged  is  granted  the  priv- 
ilege, on  request^  of  testifying  in  his  own  behalf  as  a  compe- 
tent witness.    (Stats.  1866--6,  p.  865.) 

A  prisoner  upon  his  trial  in  Court  is  in  the  custody  of  the 
law,  and  under  the  immediate  control  of  and  subject  to  the 
<mler8  of  such  Court..  Should  the  Court  refuse  to  allow  a 
prisoner  on  trial  for  felony  to  manage  and  control,  in  person, 
his  own  defense,  or  refuse  him  the  aid  of  counsd  in  the  con- 
duct of  such  defense,  he  would  manifestly  be  deprived  of  a 
constitutional  right,  and  a  judgment  against  him  on  such 
trial  should  be  reversed.  In  my  opinion  any  order  or  action 
of  the  Court  which,  without  evident  necessity,  imposes 
physical  burdens,  pains  and  restraints  upon  a  prisoner  during 
the  progress  of  his  trial,  inevitably  tends  to  confuse  and  em- 
barrass his  mental  faculties,  and  thereby  materially  to 
abridge  and  prejudicially  affect  his  constitutional  rights  of 
defense;  and  especially  would  sudi  physical  bonds  and  re- 
straints in  like  manner  materially  impair  and  prejudicially 
affect  his  statutory  privil^e  of  becoming  a  competent  witness 
and  testifying  in  his  own  behalf. 

Again,  to  require  a  prisoner  during  the  progress  of  his 
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trial  before  flie  Court  and  jury  to  appear  and  remain  mth 
ohains  and  shackles  upon  his  limbs,  without  etTident  neces- 
sity for  such  restraint,  for  the  purpose  of  securing  his  pres- 
ence for  judgment,  is  a  direct  vioktion  of  the  common  law 
rule,  and  of  the  thirteenth  section  of  our  Criminal  Practioe 
Act 

In  the  presfflit  case  there  is  no  pretense  of  necessity  for 
the  manades  and  chains  upon  the  defendants  during  their 
trial,  to  secure  their  presence  to  answer  the  judgment 

The  action  of  the  Court,  as  disclosed  by  the  bill  of  excep- 
tions, was  manifestly  erroneous  and  materially  prejudicial  to 
die  legal  rights  of  defendants. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 


[No.  2,177.] 

ELIJAH  T.  FAKMEB  v.  COTmEHUS  OBOSE  An 
BERNAKDO  MUNOS. 

IlHn>  wim  DBfBA.8Aiici  Back  —  VLoB/xoAom, —  When  a  deed  lOMolate  oa 
its  tMt  Is  glTen  of  a  tract  of  land,  and  at  tht  nuno  ttano  tbe  grantoe 
makea  to  the  grantor  a  defeaoanee,  agreeing  to  eell  the  grantor  the 
land,  If  he  pays  a  sum  fixed  bj  a  certain  time,  the  test  liy  which  to 
determine  whether  the  traneaetlon  Is  a  mortgage  or  a  defeasible  sale 
Is  the  fact*  whether  or  not,  notwithstanding  the  conTeyance,  there  is  a 
svbstltatlag,  eontlnning  debt  from  the  grantor  to  the  grantee. 
. —  If  the  consideration  for  the  conveyance  was  an  antecedent  debt, 
and  the  property  Is  to  be  reconveyed  on  the  payment  of  the  debt,  and 
nothing  more  appears,  prima  facie  the  transaction  eonstltntes  a  mort- 


Innc. —  In  like  manner,  if  there  Is  no  antecedent  debt,  bat  a  loan  of 
money  to  be  repaid,  with  Interest,  it  is  a  mortgage. 

Fabol  £hrzDnrcn  to  Show  Dud  ▲  MoBTOAon. —  Where  there  is  a  deed 
absolnte  on  its  face,  and  a  defeasance  back,  parol  eyldence  is  ad- 
ndsslble  to  show  whether  the  transaction  constltates  a  mortgage. 

Appbal  from  the  District  Court  of  the  Seventh  Judieial 
District,  Sonoma  Coimtyi 
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Ejectment  The  defendants  were  indebted  to  one  ManioBy 
on  a  note  secured  by  mortgage  on  the  demanded  premises, 
and  obtained  from  Farmer  the  money  to  pay  the  note. 
Farmer  relied  on  his  paper  title.  The  defendants  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion. 
Alexander,  Armstrong  &  Hinkson,  for  Appellants. 

Courts  of  equity  regard  the  substance  and  not  the  form 
of  the  transaction,  and  though  disguised  under  the  forms  of 
that  language  which  describes  a  sale,  yet  if  in  fact  the  reality 
was  a  mortgage,  they  drag  it  from  under  its  disguise  and 
act  upon  it  as  a  security  for  a  loan. 

E-yery  conceivable  phase  of  this  case  is  considered  and  de- 
termined in  our  favor  by  the  Supreme  Court  of  the  United 
States,  in  the  ease  of  BuseeU  v.  Southard,  12  How.  Rep.  145, 
and  upon  this  case  alone  we  might  rest,  but  we  cite  the  fol- 
lowing cases  in  support  of  it:  Brovm  v.  Dewey,  1  Sandf.  Ch. 
R.  60;  Skinner  v.  Miller,  5  lattell,  84;  Pierce  v.  Bobinson. 
13  Cal.  125 ;  Plagg  v.  Mann,  3  Sumner,  486 ;  Edington  v. 
Hooper,  8  J.  J.  Marsh,  353 ;  Jarvis  v.  Woodruff,  22  Conn. 
548 ;  Bacon  v.  Brown,  19  Conn.  29 ;  Page  v.  Foster,  7  N.  H. 
392 ;  Marshall  v.  Stewart,  17  Ohio,  869 ;  Dow  v.  Chamber- 
lain, 5  McLean,  281 ;  Van  Buren  v.  Ohnstead,  6  Paige  Ch. 
R  9;  Miller  v.  Thomas,  14  HL  428;  Beady  y.  Phelps,  % 
•Woodbury  &  Minot,  427.) 

A.  Thomas,  for  Respondent. 

The  deed  from  Barry  and  wife  to  respondicnt,  and  the 
bond  from  respondent  to  Barry  to  reconvey  upon  paying 
five  thousand  dollars  and  interest,  constitute  a  conditional 
sale.  (4  Kent,  147,  note  a;  1  Washbume  on  Real  Estate, 
492 ;  Hilliard  on  Mortgages,  401,  Sec  42  and  note  1 ;  West 
V.  Hendrix,  28  Ala.  226;  19  Wend.  518;  Holmes  v.  Grant, 
8  Paig^  243;  4  Abbott's  N.  Y.  Digt  46;  PsopU  r.  Irwin^ 
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14  Cal.  429 ;  Ford  v.  Irwin,  18  Cal  117 ;  Hichoz  v.  Low,  10 
GaL  197;  8  Edwards,  138.) 


By  the  Court,  Ceockett,  J.: 

On  the  29th  of  March,  1867,  Barry  and  wife,  by  their 
absolute  deed  of  that  date,  reciting  a  consideration  of  five 
thousand  dollars,  conveyed  to  the  plaintiff  the  land  in  con- 
troversy. On  the  same  day  the  plaintiff  executed  and 
delivered  to  Barry  a  writing  in  the  nature  of  a  defeasance, 
which  recites  that  on  that  day  Barry  and  wife  had  sold  the 
land  to  the  plaintiff  for  the  sum  of  five  thousand  dollars, 
which  was  paid  to  them  and  then  provides  that  if  Barry 
shall  pay  to  the  plaintiff  the  said  sum  of  five  tl^ousand  dol- 
lars, on  the  first  day  of  the  ensuing  October,  with  interest 
at  the  rate  of  one  and  one  quarter  per  cent  per  month,  and 
also  any  taxes  that  may  have  been  assessed  on  the  land  for 
the  year  1867,  if  the  same  shall  have  been  paid  by  the 
plaintiff  or  assessed  to  him,  and  for  which  he  may  be  per- 
sonally liable,  ^^  and  also  the  neoessary  costs  and  expenses 
that  may  accrue  by  reason  of  any  suit  or  suits  that  may  be 
necessary  to  recover  possession  of  the  land,''  then  that  the 
plaintiff  would  reconvey  the  land  to  Bariy  by  good  and 
sufficient  quitclaim  deed;  but  in  case  Barry  should  fail  to 
pay  said  sums  at  the  stipulated  time,  '^  then  the  above  obliga- 
tion to  be  void,  and  neither  party  held  or  bound  by  the 
terms  of  the  same."  It  was  furdier  provided  that  Barry 
was  to  retain  the  possession  of  the  land  until  the  said  first 
day  of  October,  and  was  to  be  entitled  to  the  growing  crop, 
and  that,  if  the  crop  should  not  be  harvested  or  removed 
from  the  land  by  the  said  first  day  of  October,  it  might  be 
removed  by  Barry  within  a  reasonable  time  thereafter.  The 
deed  and  defeasance  were  both  duly  acknowledged  and  re- 
corded on  the  same  day,  and  the  principal  question  in  the 
case  is,  whether  the  two  instruments  taken  together  consti- 
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tuted  a  mortgage,  or  a  sale  with  a  oonvenant  for  a  reconvey- 
ance on  conditions  to  be  performed  by  Barry.  The  District 
Court  held  it  to  be  the  latter,  after  hearing  much  oral  proof 
relating  to  the  entire  transaction  between  the  parties.  In 
cases  of  this  class  the  well-established  test  by  which  to  de- 
termine whether  the  transaction  is  a  mortgage  or  a  defea- 
sible sale  is  the  fact  whether  or  not,  notwithstanding  the 
conveyance,  there  is  a  subsisting,  continuing  debt  from  the 
grantor  to  the  grantee.  If  the  consideration  for  the  con- 
veyance was  an  antecedent  debt,  and  the  property  is  to  be 
reconveyed  on  the  payment  of  the  debt,  with  interest,  and 
nothing  more  appears,  prima  facie  the  transaction  would  be 
a  mortgage.  In  like  manner,  if  there  was  no  antecedent 
debt,  but  a  loan  of  money,  to  be  repaid  with  interest,  and 
such  was  the  real  intention  and  understanding  of  the  parties, 
it  would  be  a  mortgage,  and  not  a  defeasible  sale,  whatever 
may  be  the  terms  employed  in  the  contract  It  may  be 
doubtful  whether  it  would  not  have  been  the  witer  rule  to 
adhere  to  the  written  contract  as  the  best  and  safest  exponent 
of  what  the  parties  meant.  But  it  is  now  so  well  established, 
by  a  long  series  of  decisions,  that  parol  evidence  is  admissible 
to  explain  the  transaction  and  show  its  real  character,  that 
we  would  not  be  justified  in  overturning  a  rule  so  long  ac- 
quiesced in  and  so  firmly  established. 

If  we  consult  the  face  of  the  deed  and  defeasance  put  in 
evidence  in  this  case,  without  resorting  to  the  parol  evi- 
dence, we  should  hold  the  transaction  to  be  a  defeasible 
sale,  and  not  a  mortgage.  The  deed  is  not  only  absolute  on 
its  face,  but  the  defeasance  recites  that  '^the  said  E.  T. 
Farmer  has  this  day  bought  of  said  John  Barry  and  Nancy 
L.  Barry,  his  wife,  certain  land,"  etc.,  **for  which  the  said 
E.  T.  Farmer  has  paid  to  the  said  John  Barry  the  sum  of 
five  thousand  dollars,  in  gold  coin  of  the  United  States." 
It  further  provides  that  Barry  is  to  retain  the  possessi<Hi 
until  the  time  stipulated  for  repayment  of  the  money^  and 
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is  to  have  the  growing  crop,  with  the  liberty  of  removing 
it  after  the  expiration  of  the  time;  and  in  case  the  money 
VTBB  not  promptly  paid,  the  obligation  to  reconvey  was  to  be 
void,  '*  and  neither  party  held  or  bound  by  the  terms  of  the 
same."  It  was  evid^tly  intended  that  on  a  failure  to  pay 
the  money  on  the  first  of  October  Barry  was  to  surrender 
the  possession^  and  Fanner  was  thenceforth  to  be  under  no 
obligation  to  reoonvey.  Nor  do  the  written  instruments 
contain  any  promise  or  agreement  on  the  part  of  Barry  to 
pay  in  any  contingency.  It  was  at  his  option  whether  he 
paid  or  not  It  is  plain  that  on  the  face  of  the  instruments 
there  was  no  obligation  on  Barry  to  pay  anything.  The 
only  fact  appearing  on  the  face  of  the  papers  which  could 
possibly  raise  a  presumption  of  a  loan  is,  that  the  sum  to  be 
paid  by  Barry,  in  case  he  desired  a  reomTeyanoe^  was  the 
precise  amount  expressed  as  the  consideration  in  the  deed, 
with  interest.  That  this  .is  a  circumstance  tending  to  raise  a 
presumption  of  a  loan  is  true,  but^  of  itself,  it  is  insufficient 
to  overcome  the  contrary  presumption  arising  from  other 
portions  of  the  instrument 

Parol  evidence  was  introduced  by  each  party  to  explain 
the  transaction,  and  there  is  a  substantial  conflict  in  the 
testimony  in  respect  to  the  acts  and  intentions  of  the  parties. 
Barry  testifies  that  he  distinctly  understood  the  transaction 
to  be  a  loan  of  money,  and  a  conveyance  by  way  of  security ; 
whilst  the  plaintiff  testifies,  fully  and  explicitly,  that  it  was 
not  a  loan  of  money,  but  a  purchase,  with  an  agreement  to 
reconvey  on  condition.  It  is  not  our  province  to  weigh 
these  conflicting  statements;  and  the  Court  below,  which 
heard  the  witnesses,  having  decided  in  favor  of  the  plain- 
tiff, we  would  not  be  justified  in  setting  aside  its  judgment 
on  the  ground  that  it  was  against  the  weight  of  the  evi- 
dence, even  though  we  might  be  inclined  to  the  opinion 
that  the  preponderance  of  proof  was  on  the  other  side. 
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But,  on  the  contrary,  we  think  tiie  finding  and  judgment 
are  fully  justified  by  the  evidence. 
Judgment  affirmed. 

Mr.  JuBtioe  Temple^  being  disqualified,  did  not  sit  in  this 
case. 

[The  above  case  was  decided  at  the  July  Term,  1870,  but 
for  some  caute  not  reported.  It  is  cited  in  Page  v.  YUkac, 
page  eighty-three  of  this  volume;  and  Page  v.  Vilhac  was 
printed  before  this  case  was  placed  in  the  printer's  hands. 
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[No.  1.40&] 

EDWAED  CHRISTY  v.  JULIA  E.  DANA,  Admotistba- 
TEix  OF  THE  Estate  of  E.  0.  Dana,  Deceased,  and 
THE  NATOMA  WATER  AND  MINING  COM- 
PANY. 

Bnfobcbmbnt  ov  IfOBTGAGi. —  A  mortgagee  may  enforce  hie  mortgage 
as  against  the  land,  notwithstanding  the  personal  liability  of  the 
mortgagor,  for  the  debt  may  be  barred  by  a  discharge  in  insolvency. 

Plbadxng  Conclusion  of  Law. —  An  averment  in  an  answer  that  the 
plaintiff's  debt  is  barred  by  a  discharge  in  insolvency,  is  only  a  con- 
clusion of  law,  and  not  the  statement  of  a  fact. 

bmrnxsT  on  Claima  aqazmst  iNflOLvairr  Estate. —  Section  one  hondred 
and  thirty-one  of  the  Probate  Act,  which  provides  that  when  the  estate 
is  insolvent  a  creditor  can  only  recover  Interest  at  the  rate  of  ten  per 
cent  after  the  letters  of  administration  issue,  cannot  be  inyoked  by  a 
purchaser  of  the  mortgaged  property  who  buys  from  the  mortgagor 
after  the  mortgage  is  given,  and  who  Is  made  a  party  in  an  action  to 
enforce  the  mortgage.  Said  section  Is  intended  only  for  the  benefit 
of  the  estate,  and  if  the  complaint  waives  a  Judgment  for  a  deflcteney, 
the  estate  has  no  interest  in  the  matter. 

BlfPOBCINO     IfOBTQAOn     AFTSB     DEATH     OF     MOBTQAGOB. —  If     the     IDOrtsagOr 

sells  the  land  after  he  gives  the  mortgage,  and  then  dies,  the  mortgagee 
may  enforce  his  mortgage  as  against  the  subsequent  parehaser  without 
presenting  his  claim  to  the  administrator  for  allowance. 
Stzdencs  of  Actual  Notxcs  of  a  Mobtgagi. —  When  the  mortgage  Is 
recorded,  so  as  to  give  constructive  notice  to  a  subsequent  purchaser, 
there  Is  no  need  of  proof  of  aetoal  notice  In  an  action  to  enforce  the 
mortgage. 
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TrrLM  AcQunsD  wt  Monoiaoii  FnM  kib  pRicm  Mobtgagb. —  If  a 
mortgagor  mortgagea  pnbUe  land  upon  whlcb  be  la  realdlng*  and  after- 
warda  obtalna  a  i>atant  to  tbe  aame  from  tbe  United  Statea,  and  then 
aella,  the  title  acquired  by  the  patent  Innrea  to  tbe  benefit  of  the 
mortgagee^  and  the  mortgaipe  may  be  anforead  agalnat  the  anbaequent 
pnrchaaer. 

DBCLABATIOWa     OF     THB     PUBBIDENT     OV     ▲     CORPOHATXOK BTIDRfCS. The 

declarationa  of  the  Preaident  of  a  corporation  may  be  recelTcd  in  evi- 
dence to  ahow  that  at  the  time  the  corporatloa  pnrchaaed  land  it  had 
actual  notice  of  a  mortgage  on  the  aama. 

Appbal  from  the  District  Court  of  the  Sixth  Judicial  Dis< 
tricty  Sacramento  County. 

The  f  actB  are  stated  in  the  opinion. 

C.  O.  W.  French,  for  Appellant. 

Robert  0.  Clark,  for  BespondenL 

By  the  Court,  Cbookbtt,  J.: 

This  is  an  action  to  foreclose  a  mortgage  made  by  E.  O. 
Dana,  deceased,  in  his  lifetime,  to  the  plaintiff,  upon  a  tract 
of  land  which  at  the  time  was  a  part  of  the  public  domain, 
but  upon  which  Dana  resided,  and  which  he  proposed  to 
claim  as  a  preemptor.  The  land  is  described  in  the  mort- 
gage as  "  fragment  of  southwest  quarter  of  section  twenty- 
four,  and  fragment  of  northwest  quarter  of  northwest  quarter 
of  section  twenty-five,  township  ten  north,  range  seven  east. 
Mount  Diablo  meridian,  being  a  possessory  claim  under  the 
statute  of  California,  said  land  containing  one  hundred  and 
twenty-five  acres,  more  or  less,  and  being  the  only  posses- 
sory daim  held  by  said  party  of  the  first  part  in  said  county.'' 

The  mortgage  was  dated  March  3d,  1863,  and  was  duly 
recorded  March  9th,  1863.  On  the  12th  of  May,  1865,  Dana 
duly  filed  his  petition  for  the  benefit  of  the  insolvent  laws, 
and  after  proper  proceedings  obtained  his  final  discharge  on 
the  86th  of  February,  1866.  Dana's  preemption  claim  being' 
perfected,  the  plaintiff  furnished  the  money  to  pay  the  Qov- 
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emment  prioe  for  the  land,  and  the  patent  was  issued  to 
Dana  April  18th,  1866.  On  the  80th  of  April,  1866,  Dana 
and  his  wife  conveyed  the  land  by  absolute  deed,  to  the  de- 
fendants, The  Natoma  Water  and  Miming  Company,  for  a 
valuable  consideration,  describing  the  land  in  the  deed  as 
''fractions  numbered  four  and  five  of  section  number  twenty- 
four,  and  fraction  number  one  of  section  number  twenty-five, 
township  ten  north,  range  seven  east,  Mount  Diablo  base  and 
meridian.''  From  the  proof  and  findings  it  appears  that  the 
land  included  in  the  deed  is  the  same  land  embraced  in  the 
mortgage  to  the  plaintiff.  On  the  6th  of  May,  1866,  E.  O. 
Dana  died  intestate,  and  on  the  twenty-second  of  1ke  same 
month  his  widow,  t^e  defendant,  Julia  E.  Dana,  was  duly 
appointed  administratrix  of  his  estate.  There  is  a  provision 
in  the  mortgage  to  secure  the  repayment  of  any  money  which 
the  plaintiff  might  pay  for  his  greater  security  in  procuring 
the  title  to  the  land,  or  otherwise,  and  for  a  reasonable  at- 
tomey's  fee  in  the  event  of  a  foredosure. 

The  action  is  brought  against  the  administratrix  and 
against  The  ]N'atoma  Water  and  Mining  Company;  and  the 
complaint  prays  for  foreclosure  of  the  mortgage  and  a  sale 
of  the  land,  but  expressly  waives  a  judgment  against  the 
estate  for  any  deficiency. 

The  administratrix,  in  her  answer,  admits  the  allegations 
of  the  complaint  and  consents  to  a  judgment  of  foreclosure 
as  prayed  for.  The  answer  of  The  Natoma  Water  and  Min- 
ing Company  denies  that  the  land  included  in  the  deed  is 
the  same  land  embraced  in  the  mortgage,  and  denies  that 
the  whole  mortgage  debt  remains  unpaid;  but  admits  that 
the  plaintiff's  claim  was  presented  to  the  administratrix  for 
allowance,  and  denies  that  at  the  time  it  was  presented  she 
was  acting  as  such  administratrix,  and  also  denies  that  the 
plaintiff  paid  the  money  to  the  Government  as  he  alleges. 

The  answer  then  proceeds  to  set  up  what  it  designates  as 
a  **  further  and  equitable  defense  "  to  the  action,  and  avers 
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that  Dana  was  regularly  and  duly  discharged  from  all  his 
debts,  including  the  plaintiff's  under  the  proceedings  in  in-* 
solvency ;  that  Dana  filed  his  declaratory  statement  as  a  pje- 
emptioner  on  the  3d  of  July,  1865,  for  the  lands  as  they  are 
described  in  the  deed  to  said  defendant,  and  paid  for  the 
land  and  received  his  certificate  of  purchase  in  October, 
1865,  and  his  patent  on  the  13th  of  April,  1866 ;  that  on  the 
30th  of  April,  1866,  Dana  and  his  wife  sold  and  conveyed 
the  land  to  said  defendant  for  one  Aousand  dollars,  which 
was  its  full  value;  that  said  land  so  conveyed,  embraced  a 
portion  of  the  land  included  in  the  mortgage;  that  in  their 
deed  Dana  and  his  wife  warranted  the  premises  to  be  free 
from  incumbrance  done  or  suffered  by  them,  with  full  cov- 
enants for  further  assurance ;  and  prays,  as  affbmative  relief, 
that  the  land  conveyed  to  the  defendant  may  be  decreed  to 
be  free  from  the  plaintiff's  lien,  and  that  the  plaintiff's  claim 
be  adjudged  to  be  null  and  void.  No  replication  was  filed  to 
this  portion  of  the  defendant's  answer. 

On  the  trial  the  District  Court  found  the  facts  to  be  sub- 
stantially as  we  have  recited  them,  and  entered  a  judgment 
for  foreclosure  for  the  principal  and  interest  due  on  the  note 
together  with  the  apiount  paid  by  the  plaintiff  to  the  Gk>v- 
emment  for  the  purchase  of  the  land  and  one  hundred  and 
fifty  dollars  attorney's  fees,  and  ordered  the  judgment  for 
principal  and  interest  to  bear  interest  until  paid  at  the  rate 
stipulated  in  the  note  and  mortgage.  The  Natoma  Water 
and  Mining  Company  made  a  motion  for  a  new  trial,  which 
was  denied,  and  it  has  appealed  both  from  the  order  and 
the  judgment 

The  points  relied  upon  by  the  appellant  are  in  substance: 
First  —  That  there  being  no  replication  to  its  answer,  the 

affirmative  matter  therein  contained  stands  .admitted,  and 

no  proof  to  the  eontrary  was  admissible. 

You  XLIL— la 
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On  examining  the  answer,  we  find  no  new  matter  which 
was  material.  It  avers,  it  is  true,  that  the  plaintiff's  debt 
was  barred  by  the  discharge  in  insolvency ;  but  that  is  only 
a  conclusion  of  law  and  not  a  fact,  and  on  the  facts  admitted 
it  is  evident  the  plaintiff  was  entitled  to  enforce  his  mort- 
gage as  against  the  land,  notwithstanding  the  personal 
liability  of  Dana  for  the  debt  may  have  been  barred  by  the 
discharge. 

Second  —  That  Dana's  estate  being  insolvent,  the  plaintiff, 
under  section  one  hundred  and  thirty-one  of  the  Probate 
Act,  could  only  recover  interest  at  the  rate  of  ten  per  cent 
per  annum  after  the  letters  of  administration  issued. 

The  plaintiff  asks  no  relief  against  the  estate,  and  it  is, 
Iberefore,  of  no  importance  to  those  interested  in  the  estate 
whether  the  interest  be  greater  or  less.  The  estate  has  no 
interest  in  the  land,  and  could  in  no  manner  be  benefited  by 
a  reduction  of  the  interest  Section  one  hundred  and  thirty- 
one  of  the  Probate  Act  has  no  application  to  such  a  ease. 

Third  —  That  the  land  included  in  the  deed  is  not  the 
same  land  included  in  the  morlgage. 

This  objection  is  answered  by  the  finding,  which  eiqilicitly 
declares,  the  lands  to  be  identical,  and  the  proof  fnlly  sup- 
ports the  finding. 

Fourth  —  That  the  mortgage  does  not  authorize  the  money 
paid  by  the  plaintiff  to  the  Oovemment  and  the  attorney's 
fee  to  be  included  in  the  judgment 

We  think  the  mortgage  fully  supports  the  action  of  the 
Court  in  respect  to  these  items. 

Fifth  —  That  the  plaintiff's  claim  was  not  presented  to  the 
administratrix  for  allowance  until  after  the  administration 
was  closed. 

Tliere  appears  to  be  some  confusion  in  the  record^on  this 
point  But  we  do  not  comprehend  how  it  was  possible  that 
the  estate  oould  be  closed  on  the  5th  of  June,  1866,  when 
the  letters  ef  administration  were  granted  on  the  23d  of 
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May,  1866.  The  findings  do  not  state  when  the  estate  was 
dosed,  and  there  was  no  exception  to  them  on  that  ground. 
It  is,  therefore,  too  late  for  the  defendant  to  raise  this  point, 
even  if  it  was  material.  But  inasmuch  as  no  relief  is  de- 
manded against  the  estate,  and.  the  intestate,' at  the  time  of 
his  death,  had  no  interest  in  the  land,  there  was  no  need  for 
the  plaintiff  to  present  his  claim  to  the  administratrix  for 
allowance. 

Sixth  —  That  the  Court  erred  in  admitting  certain  oral 
testimony  on  behalf  of  the  plaintiff. 

But  the  testimony  was  comi>etent  to  establish  that  the 
defendant,  The  Natoma  Water  and  Mining  Company,  had 
express  notice  of  the  plaintiff's  mortgage  before  taking  a 
deed  for  the  land,  if  such  proof  had  been  needed;  but  we 
do  not  perceive  the  materiality  of  such  proof  when  the 
mortgage  was  duly  recorded  and  operated  as  constructive 
notice. 

Seventh  —  That  inasmuch  as  Dana  had  no  title  to  the  land 
at  the  date  of  the  mortgage,  the  title  which  he  subsequently 
acquired  by  means  of  the  patent  did  not  inure  to  the  benefit 
of  the  plaintiff  as  mortgagee. 

This  18  no  longer  an  open  question  in  this  Court,  and  is 
fully  decided  in  Clark  v.  Baker,  14  CaL  612;  Kirkaidie  v. 
Larrabee,  SI  CbI  466.  This  dispoeea  of  all  the  points  raised 
hj  the  appellant 

Judgment  affinnadi 
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[No.  2,288.] 

.WILLIS  JONES  V.  ANTHONY  CLARK,  ROBERT 
WINSPEAR,  JOHN  M.  MINER,  ROBERT  O. 
CRAVENS,  MARY  J.  CRAVENS,  JAMES  WIL- 
LIS LOW,  EZRA  S.  BRADLEE,  akd  ASAHEL 
HUNTLEY,  Administbatob  of  th»  Estatb  of  Wnr 

UA^  RUFUS  LONOLSY^  DeOSASSD. 

Pbomissobt  Nora  or  Hznxno  PAsrifCBaHir  Biokv>  bt  BmamrammtiT. 
A  promissory  note,  purporting  to  hare  been  executed  for  and  on  behalf 
«f  a  mining  partnership,  and  signed  l»7  the  Superintendent  as  such,  Is 
hlndlng  on  the  partnership,  prorlded  the  Supertaitendent  had  authority 
to  execute  It,  or  It  has  been  subsequently  ratified  by  the  company. 

Powna  OF  BupBRiNmrDBNT  to  Bind  Mining  Pabtkbhsrip. —  A  managing 
Superintendent  cannot  bind  a  mining  partnership,  except  upon  such  con- 
tracts as  are  usual  and  necessary  In  the  ordinary  prosecution  of  the 
work,  unless  specially  authorized. 

FnmiNQS  —  Facts  Stath)  as  Oonclusiohs  still  Facts  —  Where,  on  a 
question  of  ratlflcatlon  of  a  note,  the  findings  embraced  several  facts 
tending  to  establish  it,  and  then  a  conclusion  from  them  that  there  had 
been  a  full  ratification  and  confirmation ;  held,  that  such  conclusion  was 
the  ultimate  fact  to  be  ascertained;  but  that  it  was  none  the  less  m 
finding  of  fact  because  stated  as  a  conclusion. 

Ddvibbncs  bbtwsbn  Minikq  Pastnbbships  AND  Obxhnabt  Pastnsb- 
SHiPS. — ^Mining  partnerships,  where  there  are  no  partnership  articles, 
are  goremed  by  the  law  of  ordinary  partnerships,  except  so  far  as  the 
general  usage  of  persons  engaged  In  similar  pursuits  or  the  established 
practice  of  the  partiealar  company  has  established  a  different  rule  —  the 
only  ditferenees  generally  existing  being  such  as  fiow  ttom  the  flaet  that 
In  such  partnerships  there  is  no  deleotua  parsoiuB. 

lilABILITT   OF   MlNINO   PAITNCBS    ON   NOTB   BT   SUPBBINTBNOBlfT  ^  BSTOPPBL. 

Where  a  promissory  note,  purporting  to  be  execnted  for  and  on  behalf  of 
a  mining  partnership,  and  signed  by  the  Superintendent  as  such,  was 
giren  in  payment  for  property  which  the  partnership  was  using,  and  such 
use  was  a  beneficial  one,  and  all  the  members  knew  soon  after  the  execu- 
tion of  the  note  of  Its  existence,  and  belleFed  it  to  be  a  company  note,  and 
acquiesced  in  paying  Interest  upon  it  until  long  after  the  original  debt 
would  haTe  been  barred  If  the  note  were  held  inralld;  Mid,  that  the 
members  of  the  partnership  should  be  estopped  from  disputing  its  yalldity. 
LUBiLiTT  OF  Nbw  Mining  Pabtnbbship  on  Old  Paktnbxship  Dbbt. —  If 
a  promissory  note  is  binding  upon  a  mining  partnership  as  a  ralid  con- 
tract, such  partnership  continues  liable,  at  least,  to  the  extent  of  the 
partnership  assets,  theui^  some  members  of  the  eompsay  msy  have 
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parted  wltb  tli«ir  Intertata  —  the  neir  members  hayliit  porehaaed  with 
kneirledce,  and  aobject  to  the  payment  of  partnership  debts. 
AcnoN  lOB  Dissolution  of  Mining  Pabtnibship  —  Fobmbb  Pabtnbb  as 
PABsnr. —  If,  la  tha  eaae  of  a  mining  partnership,  a  retiring  partner  still 
contlnoas  boimd  £sr  a  partnership  debt,  ha,  nerertheless,  parte  with  hla 
aonlty  to  have  tha  partnerahlp  debts  paid  oat  d  the  partnership  prop- 
arty;  and  in  a  aoit  to  dissolve  the  iilhrtnershlp  as  among  the  partners, 
thoogh  he  ma  J  be  a  proper,  he  la  not  a  neceasary  party. 

WbMWQ    PABnaBBKir, —  DBATB    OV    PABSNBB — No    OONTBOL    BT    SUBTITOB. 

*-A  mining  partnership  la  not  dissolved  by  the  death  of  a  partner,  nor 
haa  a  snrrlying  partner  any  right  to  take  control  of  the  property  as  siir- 
TlTor  —  this  right  only  applying  where  the  deieetut  penwMf  exists. 
WmoTHQB  MM  «o  MVBB  PsoBATiYB  FACTS  IiciEATBBiAL. —  Where,  additional 
findings  were  naked  for  in  the  way  of  ezeeptlona  to  findings,  and  such 
addltloBS  wesa  altltar  npon  Immaterial  points  or  prohatlTe  facts  merely ; 
JM4»  that  thay  waia  properly  refassd. 


AppBax  from  the  District  Court  of  the  Fourteenth  Ju- 
dicial District^  Placer  County* 

There  was  a  judgment  in  this  ease  in  February,  1869,  dis- 
missing  the  action  as  to  the  defendants  Eobert  O.  Cravens, 
Mary  J.  Craven,  J.  Willis  Low,  and  Ezra  S.  Bradlee,  dis- 
solving  the  partnership  known  as  the  '^  Dardanelles  Mining 
Company/'  existing  between  the  plaintiff,  defendant  Clark, 
and  the  estate  of  William  R  Longley,  deceased,  and  order- 
ing a;  reference  to  take  an  aooount  as  to  the  partnership 
afiairs  as  between  the  said  partners,  and  as  to  their  trans- 
actions with  the  defendants  Bobert  Winspear  and  John  M. 
Miner, 

In  its  findings  upon  which  the  foreg(nng  judgment  was 
based,  the  Court  below,  after  rediang  the  f acts,  proceeded  as 
foUowa: 

^From  the  forcing  facts  I  find  as  matters  of  law:  Urst, 
fliat  said  promissory  note  set  forth  in  the  complaint,  dated 
August  Ist,  1862,  has  been  fully  ratified  and  confirmed  by 
aaid  Dardanellea  Companyj  and  is  to  be  held  as  the  note  of 
aaid  company^''  et& 
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The  referee^  J.  L  Fitch,  E&q.,  filed  his  rsport  in  Angost, 
1869.  He  found,  among  other  things,  that  J.  Buaaell  Glover, 
in  December,  1867,  acquired  from  the  plaintiff  one  half 
share  of  his  said  two  and  one  half  sharei^  and  that,  at  an 
election  held  in  that  month,  Olover  was  pnt  in  the  place  of 
Clark  for  Superintendent  As  to  the  injuries  occasioned  by 
the  washing  away  of  the  bed-iod^  the  reforee  reported  as 
follows: 


^XVin — The  Dardanelles  Oompany,  in  working  their 
claim,  did  not  dean  up  their  bed-rock  very  dLoeely,  but 
saved  the  rock  for  future  working.  The  rock  contained 
gold  in  considerable  quantities  in  places  to  the  depth  of 
four  or  five  feet,  and  was  sufficiently  soft  to  enable  the 
workmen  to  ^  pick  it  up/  The  rock  was  of  such  a  characy 
ter  that  the  gold  could  not  be  extracted  by  ordinary  sluice 
washing.  This  rock  was  regarded  by  the  company,  and  aU 
others  acquainted  with  it^  as  valuable,  and  had  been  saved 
by  the  company  to  be  worked  only  when  they  had  deter- 
mined upon  the  proper  mode,  and  were  prepared  with  the 
means  of  working  accordingly.  Clark  had,  during  several 
years,  subjected  this  rock  to  various  tests  and  experiments, 
to  determine  the  proper  mode  of  working  it  The  result 
of  these  experiments  was  the  conviction  that  but  a  small 
part  of  the  gold  could  be  obtained  by  the  usual  sluice  wash- 
ing; that  if  it  was  to  be  worked  by  sluicing  at  all,  that  the 
tailings  should  be  caught,  allowed  to  lie  and  slake  in  the  air 
for  a  considerable  time^  then  sluiced  again,  and  this  opera- 
tion to  be  repeated  four  or  five  times.  In  the  experiments 
referred  to  quite  satisfactory  results  were  had,  by  first  burn- 
ing or  heating  the  rock  and  afterwards  washing  it  The 
most  satisfactory  result,  however,  was  obtained  by  crushing 
the  rock  before  washing  it  In  the  Summer  of  1867  Clark 
was  offered,  by  two  parties,  fifteen  thousand  dollars  for  this 
bed-rock,  and  desired  to  sell  it;  but  plaintiff  would  not  con- 
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flent  One  of  the  parties^  the  Chinaman  who  bcw^t  Ihe 
tailingB,  offered  eight  thousand  dollars  cash,  and  the  balance 
in  instaHmentB,  and  the  other,  ten  thousand  dqUajB  oash,  and 
flie  balance  to  be  paid  afterwards.  Daring  liie  last  Winter 
Jones  and  Glover  have  picked  np  and  sluiced  down  the 
canon  about  half  of  this  bed-rock^  and  have  not  realized 
from  it  more  than  enou^  to  pay  expenses.  Olark  forbid 
Jones  from  working  this  rock.  Jones  and  Glover  knew  of 
the  experiment  made  by  Olark,  and  knew  that  it  had  long 
been  the  opinion  of  the  company  that  the  gold  could  not 
be  extracted  by  the  ordinary  sluice  washing.  Jones,  on  the 
trial,  claimed  that  as  mucji  of  the  gold  was  saved  in  the 
way  he  worked  it  as  in  any  other;  that  the  canon  was  more 
than  a  mile  long,  and  it  is  owned  by  the  oompany,  is  very 
steep  and  rocky,  and  that  the  gold  would  be  freed  in  its 
passage  down  the  cafion. 

"XIX  — On  the  20th  day  of  January,  1869,  plaintiff, 
Jones,  and  said  Glover,  made  a  contract  with  the  Oro  Com- 
pany, which  owns  mining  claims  adjoining  the  Dardanelles 
claims,  by  which  it  was  agreed  that  the  Oro  Company  could 
wash  its  dirt  through  a  tunnd  and  flume  of  the  Dardanelles 
Company,  about  seven  Ib^ndred  feet,  until  this  flume  united 
with  a  flume  througn^  which  the  Dardanelles  Company 
washed,  and  that  then  the  earth  and  water  of  the  Dardanelles 
elaims  should  mingle  with  those  of  the  Oro,  and  the  two  com- 
panies should  divide  the  gold  that  came  out  after  they  min- 
gled, in  the  proportion  that  the  amount  of  gold  taken  oat 
of  the  Dardanelles  above  this  point  bore  to  the  amount  of 
gold,  that  came  out  of  the  Oro  above  this  point.  The  con- 
tract also  allowed  water  whidi  plaintiff  was  selling  to  the 
Oro  Company,  from  his  own  ditch,  to  be  run  into  the  reser- 
voir of  the  Dardanelles  Company,  and  mingle  with  the 
water  of  the  Dardanelles  ditches,  and  run  in  the  Darda- 
nelles pipe  from  the  reservoir  down  on  to  the  claims,  where, 
from  the  lower  end  of  the  pipe,  it  was  used  in  both  the  (^ 
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dbdms  and  the  Dardanelles,  al<mg  with  the  water  that  came 
llirough  the  Dardanelles  ditches.  Under  this  contract  two 
thousand  three  hundred  and  seventy-nine  dollars  and  thirty 
cents  have  come  oat  of  the  joint  tailings  of  the  Oro  and 
DardandleSy  which  is  in  the  hands  of  said  Jones,  and  of 
which  he  charges  himself  with  cme  thousand  nine  hundred 
and  six  dollars  and  ten  cents,  leaving  a  balance  of  four  hun- 
dred and  seventy-three  dollars  and  twenty  cents,  which  he 
claims  he  must  pay  to  the  Orou'' 

In  refnrenoe  to  the  leservoir,  the  referee  found,  ''That 
during  the  Spring  of  1869,  plaintiff  entered  into  a  contract 
with  one  Story  &  Ca,  by  which  it  was  agreed  that  said  Story 
ft  Cow  should  wash  away  the  reservoir  as  a  mining  daim,  and 
said  plaintiff  should  furnish  the  water  to  do  so  out  of  his 
own  ditch,  called  the  "  Miners'  Ditch,"  and  said  Story  &  Co. 
should  have  half  the  gold,  and  plaintiff  the  other  half;  that 
said  plaintiff  has  now  recrived  six  hundred  dollars  under 
said  contract,  from  Story  ft  Oa,  and  admits  that  tiiere  is  con- 
siderable gold  not  cleaned  up^  which,  he  says,  may  amount 
to  one  thousand  dollars ;  that  one  ^ffi  of  the  reservoir  and 
ground  on  which  it  stood  is  now  Vpahed  away,  and  is  de- 
stroyed as  a  reservoir,  and  Story  ft  Oa  are  still  washing 
away  the  remainder  of  it;  that  Clark,  claiming  to  act  as 
Superintendent,  forbid  Jones  and  Story  ft  Co.  from  washing 
it  away.  The  plaintiff  has  chained  in  his  account  of  dis- 
bursements one  thousand  nine  hundred  and  thirty-four  dol- 
lars as  cash  paid  to  himself  for  water  which  he  claims  to 
have  furnished  to  the  Dardanellea  claims  from  his  own  ditch^ 
called  Ae  "Miners'  Ditdi,**  frwrn  the  27th  of  Decwnber, 
186S,  to  the  Sd  <^  May,  1869.  Claik,  as  Superintend^t^ 
forbid  Jones  from  furnishing  any  water  to  the  Dardandles 
Company.  I  find,  also,  tfiat  Jones  did  not  furnish  but  two 
thirds  the  amount  of  water  for  which  he  has  charged." 

Among  his  eondusioos,  the  referee  rqKNrted  as  foDowa: 
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^  I  find,  n  a  f aot^  that  the  woridng  of  the  bed-rock  of  the 
Dardanelles  claims  by  Jones  and  Olover,  described  in  para- 
graph eighteen  of  this  report^  was  done  in  a  negligent  and 
cardefis  manner,  and  that  the  company  thereby  sustained  a 
loss  of  seven  thousand  five  hundred  dollars;  and,  as  a  oon- 
dnsioQ  of  law^  that  the  work  done  by  them  was  unlawful; 
and  wrongful,  and  negligent,  and  Jones  should  be  charged 
with  the  loss  to  the  company,  to  wit:  seven  thousand  five 
hundred  dollars.  I  find,  as  a  fact,  that  the  Dardanelles 
Company  sustained  a  loss  of  one  thousand  dollars  by  the 
washing  away  of  the  reservoir  described  in  paragraph  twen^ 
c£  this  report;  and  that,  as  a  conclusion  of  law,  Jones  should 
be  charged  with  that  amount" 

Upon  the  coming  in  of  the  report  plaintiff  filed  exeeptions 
to  it,  and  especially  to  the  allowance  against  Jones,  above 
mentioned  To  these  exceptions  defendant  objected,  on  the 
ground  that  the  only  mode  of  remedying  defects  or  errors 
(if  any  existed)  in  the  report,  was  by  motion  for  new  trial 
The  Court  overruled  defendants'  objections  and  sustained 
plaintiff's  exceptions  so  far  as  they  related  to  the  items  of 
•even  thousand  five  hundred  dollars  for  loss  by  washing  the 
bed-rock,  and  one  thousand  dollars  for  loss  by  washing  away 
Ae  reservoir.  Final  judgment  was  then  entered  in  accord- 
ance with  the  report  of  the  referee,  thus  amended  and  in 
favor  of  the  plaintiff.  Defendants  moved  for  a  new  trial, 
which  having  been  denied,  they  appealed. 


Chmi€8  A.  TfdOe,  for  Appellanta. 

The  note  was  not  the  note  of  the  company  on  its  face.  It 
die  promise  of  Longley  alone.  The  words  '^  Superin- 
tendent of  company  "  were  mere  descripHo  personoB.  (ShiU- 
man  v.  Laehnum,  23  Cal.  199 ;  Jaquea  v.  Mcargmmd,  6  Oow. 
497;  Logm  v.  Bond,  18  Georgia,  192;  8  Ala.  59«) 
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Although  a  mining  and  ditch  company  may  be  bound  for 
supplies  bought  by  its  Superintendent  to  carry  <m  work,  yet 
it  would  not  be  bound  to  pay  a  note  given  for  such  supplies, 
when  suit  is  brought  on  the  note  alone.  (McCotmell  v.  Den- 
ver, 35  Cal.  365.) 

It  is  trae  the  Court  found  that  the  note  had  been  ratified 
by  the  company;  but  it  was  found  not  as  a  fact,  but  as  a  con- 
clusion of  law.  The  whole  case  is  thus  rested  upon  a  ratifi- 
cation which  is  nowhere  found  as  a  fact  Ratification  is  an 
ultimate  fact ;  and  if  it  can  be  inferred,  the  acts  from  which 
it  can  be  inferred  are  evidence,  and  have  no  place  in  findings 
of  fact 

Again,  Jones  here  seeks  to  enforce  a  lien  on  the  company 
property  for  a  note  given  him  by  the  Superintendent  four 
years  before  he  had  any  interest  in  the  company  property. 
As  to  this  note,  he  was  an  outside  creditor.  It  constituted 
no  part  of  the  assets  he  paid  into  the  firm,  nor  was  it  an 
advance  made  by  him  to  the  firm,  or  any  of  its  members. 
He  became  a  partner  under  the  rule  that  a  member  of  a 
mining  partnership  may  bring  in  a  new  partner  without  the 
knowledge  of  the  old  partners;  but  when  he  came  in  a  new 
partnership  was  created,  and  it  was  not  liable  for  the  old 
debts,  unless  it  expressly  made  itself  so.  Here  an  outsider 
seeks  to  enforce  a  lien  on  the  entire  property  as  against  the 
present  partners,  but  one  of  whom  was  a  member  when  the 
debt  was  created.  A  creditor  has  not  the  lien,  but  it  is 
worked  out  through  the  partner  who  has  it  for  his  protee- 
tion.  (Story  on  Partnership,  Sec.  858  et  seq.)  Here  the 
partnership  is  solvent,  and  all  those  liable  on  the  note  at 
law  are  solvent  The  partner  who  sold  out  to  Jones  lost  the 
right  to  enforce  a  lien  for  the  Jones  note;  and  how  could 
Jones,  who  bought  the  interest  of  such  partner,  acquire  a 
lien? 

As  the  action  is  for  a  dissolution  and  for  an  accounting 
back  to  1863,  all  the  old  partners  should  have  been  brought 


Oct.  1871.]  Jons  V.  Qujkk.  187 

AfsuMBt  for  Beigp^ndait. 

in.  (OoUyer  on  Partnership,  Sec.  712  and  notes;  Voorhies 
▼.  DeMeyer,  8  Sand.  614;  HaOet  y.  HaUet,  3  Paige,  14; 
Bailey  v.  Judge,  2  Paige,  278;  8  Barb.  Oh.  680;  Elrion  v. 
Blanchard,  2  Scan.  420;  MaOow  v.  Hinde,  18  Wheat.  193.) 

We  were  also  entitled  to  have  Olover  made  a  party,  as  it 
appeared  that  he  owned  in  the  property.  (Harper  y.  Lam- 
ping, 33  CaL  649.)  But,  as  a  matter  of  fact,  Glover  was  not 
properly  elected  Superintendent;  because  after  the  death  of 
Longley,  Clark  was  entitled  to  the  possession  and  manage- 
ment of  the  property  as  surviving  partner,  and  Longley's 
administrator  had  no  right  to  vote  for  Olover  as  Superin- 
tendent (Alien  V.  HUl,  16  Oal.  118;  Dougherty  ▼.  Creary, 
80  Cal.  290.) 

It  was  error  to  strike  out  portions  of  the  report  of  the  ref- 
eree, because  such  report  stood  as  the  finding  and  judgment 
of  the  Court  (Practice  Act,  Sec.  187;  Bryan  v.  Maume, 
28  Cal.  837;  Lyons  v.  Levmhach,  29  Cal.  129 ;  Oifford  v. 
CarviUe,  29  Cal.  689 ;  Henry  v.  Everts,  80  Cal.  485 ;  Crappe 
y.  BHzolata,  19  CaL  609;  AUen  v.  HiU,  16  CaL  118;  Ma- 
honey  v.  Caperton,  15  CaL  814.) 

James  F.  Hubhard  and  Jo  Eamilion,  for  Respondent 

When  Jones  bought  the  interest  of  Mrs.  Baker  in  the 
Dardanelles  Company,  he  came  in  as  a  partner  instead  of 
Mrs.  Baker,  and  the  partnership  continued  its  existence. 
(Duryea  v.  Burt,  28  CaL  569.)  As  such  partner  he  had  a 
lien  upon  the  partnership  property  for  the  debts  due  the  cred- 
itors of  the  firm,  which  he  mi^t  enforce  in  equity.  (Dur- 
yea  v.  Burt,  supra.)  When  Jones,  who  was  a  creditor,  be- 
came a  partner,  he  was  not  in  any  worse  condition  in  regard 
to  his  own  claim  than  in  regard  to  the  claim  of  a  stranger. 
Mrs.  Baker,  when  she  sold  out^  lost  her  right  to  enforce  a 
lien  for  the  Jones  note;  but  Jones  acquired  that  ri^t, 
because  he  purchased  it  when  he  bought  her  note.  (Story 
on  Partnership,  Sec.  262;  Taylor  y.  Field,  4  Vesey,  896.) 


188  JOHBS   V.    OliABE.  [Sup.OU 


Arcom^Bt  tn  BespondeBt 


The  old  partners,  who  were  not  beneficially  interested  in 
tbie  accountings  were  not  necessary  parties  to  the  action,  and 
the  present  defendants  cannot  object  to  the  want  of  such 
parties.  Nor  was  Olover  a  necessary  party,  as  it  does  not 
appear  when  he  bought. 

There  were  sufficient  grounds  for  a  dissolution  of  the 
partnership ;  but  whether  so  or  not,  it  is  plain  that  when  a 
partnership  has  no  fixed  time  for  its  duration,  and  is  the 
ordinary  mining  partnership  common  in  the  mining  region 
of  California,  having  no  agreement  among  its  members  as 
to  its  continuance,  it  may  be  dissolved  at  the  will  of  either 
of  the  parties.     (CoUyer  on  Partnership,  Sec.  109.) 

As  to  liabilily  on  the  note,  it  was  sufficient  to  show  a 
ratification  by  the  members  of  the  partnership ;  and  all  the 
circumstances  show  that  they  did  ratify.  The  ratification 
once  fairly  made  was  final,  and  could  not  be  recalled.  (Story 
on  Agency,  Sec  242.)  The  ratification  was  sufficiently 
stated  in  the  findings.  {Swift  v.  Muygridge,  8  Cal.  445; 
Bears  v.  Dixon,  33  Cal.  326.)  The  additional  findings  which 
were  asked'  were  not  material,  because  the  ultimate  fact,  to 
which  they  all  looked,  was  found. 

The  doctrine  that  Clark  had  a  right  to  the  control  of  tiie 
property  of  the  partnership  as  surviving  partner,  after  Long- 
ley's  death  is  not  applicable.  It  applies  only  in  cases  of 
commercial  partnerships,  not  in  such  a  one  as  this,  where  a 
new  partner  may  be  brought  in  without  the  knowledge  or 
consent  of  the  other  partners.  (Story  on  Partnership,  Sec. 
848 ;  Collyer  on  Partnership,  Sec.  9 ;  Fereday  v.  Wightvnck^ 
1  Russ.  k  Mylne,  49 ;  Dwyea  v.  Burt,  28  CaL  689.) 

The  action  of  the  Court  below  in  setting  aside  portions  of 
the  report  of  the  referee  was  correct,  because  there  was  no 
pretense  of  fraud  in  Jones'  management  of  the  bed-rock 
and  reservoir;  and  the  Court  had  a  right  to  correct  the 
errors  of  the  referee,  as  it  did,  without  adopting  it,  {Cal* 
derwood  v.  Peyser^  81  CaL  387.) 
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By  the  Court,  Te2cpls«  J.: 

On  the  Ist  day  of  Augost^  1861,  the  Dardanelles  Hin- 
ing  Company,  a  mining  partnership,  was  in  possession  of, 
and  was  workings  certain  mining  claims  of  the  class  known 
as  hydraulic  diggings,  at  Forrest  Kill,  Placer  County. 

At  that  time  the  company  consisted  of  seven  partners, 
one  of  whom,  Longley,  who  owned  nearly  one  half  of  the 
mine,  to  wit,  six  and  one  half  fifteenths,  was  manager.  On 
that  day  Longley,  professing  to  act  as  the  agent  of  the 
company,  and  for  tiie  purpose  of  supplying  the  company 
with  water  to  work  their  claims,  purchased  certain  ditches 
for  the  sum  of  fourteen  thousand  dollars.  The  plaintiff 
held  mortgage  liens  upon  the  ditches  amounting  to  eleven 
thousand  dollars.  By  agreement  between  Longley,  as  agent 
of  the  partnership,  and  the  owners  of  the  ditches,  the  sun 
was  to  be  paid  to  plaintifF.  The  plaintiff  assented  to  the 
arrangement,  and  Longley,  acting  for  the  company,  executed 
to  him  a  note  for  that  stun,  due  one  year  from  date,  with 
interest  at  two  per  cent  per  month.  In  consideration  of 
this  note  plaintiff  released  his  mortgages.  It  does  not 
appear  that  any  members  of  the  company  took  part  in  the 
negotiations  for  the  purchase  of  the  property,  or  expressly 
agreed  to  the  transaction,  except  Longley  and  one  Clark^ 
who  at  the  time  owned  one  and  three  fourths  fifteenths  in 
the  company.  Clark  assisted  in  n^otiating  the  trade, 
knew  of  ihe  note  given  to  plaintiff,  and  assented  to  it 
The  company  took  immediate  possession  of  the  property 
purchased,  and  have  ever  since  continued  to  use  the  water 
of  the  ditches  in  working  their  claims.  The  members  of 
the  company  must  have  known  of  the  purchase  at  the  time, 
and  of  the  existence  of  the  debt,  and  shortly  after,  as  is 
proved  and  found,  knew  of  the  fact  that  the  note  had  been 
given  to  plaintiff  in  part  payment,  and  that  the  sum  of  three 
thousand  dollars  was  paid  on  account  of  the  purchase  from 
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the  partnership  funds.  There  is  evidence  tending  to  show 
that  most,  if  not  all,  the  members  of  the  company  knew  of 
the  contemplated  purchase  before  it  was  consummated;  but 
there  is  no  express  finding  upon  this  fact. 

On  the  19th  day  of  August,  1862,  Longley,  still  acting  as 
Superintendent,  took  up  the  first  note  given,  and  gave  a 
new  note  in  lieu  of  it,  in  the  words  and  figures  following: 

"  $11,000.  TbT  value  received,  one  year  after  date,  for 
and  on  behalf  of  the  Dardanelles  Mining  Company,  I  prom- 
ise to  pay  to  Willis  Jones,  or  order,  the  sum  of  eleven  thou- 
sand dollars,  with  interest  at  two  per  cent  per  month,  paj* 
able  semi-annually. 

"  WnxiAic  RuFus  Longley^ 

"Superintendent  of  Company. 

**  Todd's  VaUey,  August  1st,  1862.'' 

It  does  not  appear  that  Longley  had  express  authority  to 
execute  this  note  from  the  company,  or  any  of  its  members; 
but  there  is  a  finding  that  each  of  the  members  afterward 
knew  of  the  fact,  and  assented  to  the  giving  of  the  note. 
On  the  12th  day  of  August,  1862,  prior  to  giving  the  new 
note,  Clark,  at  the  request  of  Longley,  paid  the  interest  on 
the  note  out  of  the  partnership  funds. 

Longley  died  in  June,  1863.  Clark  then  became  Super- 
intendent and  manager  of  the  mine,  and  as  such  paid  upon 
the  note  from  the  partnership  funds  the  following  sums, 
upon  the  dates  mentioned:  July  28th,  1863,  two  thousand 
five  hundred  and  forty  dollars;  February  Ist,  1864,  one 
thousand  two  hundred  dollars;  August  8th,  1864,  two  hun- 
dred dollars;  August  27th,  1864,  one  thousand  dollars; 
February  2d,  1865,  one  thousand  two  hundred  dollars. 

All  these  payments  were  known  to  the  other  members  of 
the  company,  who  made  no  objection.  It  does  not  appear 
that  any  member  of  the  company  has  ever  objected  to  the 
purchase,  or  complained  that  it  was  made  without  authority. 
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AH  the  members  of  the  company,  also,  acquiesced  in  the 
payment  of  the  interest,  and  do  not  seem,  even  to  the 
last,  to  have  objected  to  these  payments  as  made  without 
authority;  but  objection  was  made  that  the  note  was  so 
worded  as  not  to  bind  the  company,  for  in  the  answer  they 
admit  that  Clark,  as  Superintendent,  made  the  payments 
because  he  and  the  company,  not  having  consulted  counsel, 
supposed  that  the  note  was  so  worded  as  to  bind  the  com- 
pany. 

The  plaintiff,  in  October,  1866,  became  the  owner  of  an 
interest  in  the  company,  and  afterward  commenced  this 
action  to  obtain  a  dissolution  of  the  copartnership,  to  have 
an  account  taken,  and  to  have  his  note  paid  from  the  part- 
nership assets.  At  the  time  the  suit  was  brought  Clark  was 
the  only  member  of  the  firm  who  was  also  a  member  at  the 
time  the  purchase  was  made,  or  at  the  time  the  note  was 
given.  All  who  subsequently  became  owners  by  purchase 
knew  at  the  time  of  the  purchase  of  the  existence  of  the 
debt  to  plaintiff,  and  of  the  note  given  to  secure  it 

The  findings  and  judgment  are  in  favor  of  the  plaintiff; 
and  defendants'  motion  for  a  new  trial  being  d^ed,  this 
appeal  is  taken  from  the  order  and  from  the  judgment 

The  note  purports  to  be  executed  for  and  on  behalf  of 
the  company,  and  is  signed  by  Longley  as  Superintendent. 
The  mode  of  executing  it  corresponds  very  nearly  with  some 
of  the  cases  mentioned  in  section  one  hundred  and  fifty- 
four,  Story  on  Agencgr;  and  there  can  be  no  doubt  that 
it  is  binding  on  the  partnership,  provided  Longley  had 
authority  to  execute  it,  or  it  has  heen  subsequently  ratified 
by  the  company. 

The  company  being  a  mining  partnership,  managed  by  a 
Superintendent,  it  follows  that  the  Superintendent  could  not 
tind  the  partnership,  except  upon  such  contracts  as  are 
vsual  and  necessary  in  the  ordinary  prosecution  of  the  work. 
2e  could  purchase  the  supplies  and  materials  necessary  for 
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the  usual  working  of  the  mine  upon  credit,  but  could  not 
bind  the  concern  by  promissory  notes  or  bills  of  exchange 
unless  specially  authorized.  Such  axithority  might,  of 
course,  be  conferred  by  the  articles  of  association,  or 
might  be  established  by  proof  of  general  usage  of  similar 
companies  in  this  country;  but  no  such  proof  was  adduced 
in  this  case.  Longley,  therefore,  had  no  authority,  as  Super- 
intendent, to  purchase  the  ditch  property,  or  to  give  the 
company's  note  in  payment.  There  must  have  been  special 
authority  for  that  purpose,  or  his  acts  must  have  been  after- 
wards ratified,  or  the  partnership  would  not  be  bound. 

The  answer  of  Clark,  Winspear,  and  Miner  denies  the 
partnership,  but  admits  that  the  ditch  property  was  pur- 
chased by  the  persons  alleged  to  be  members  of  it  as  ten- 
ants in  common.  It  denies  the  authority  of  Longley  to 
give  the  note  for  the  company,  but  avers  that  he  was  fur- 
nished by  some  of  the  parties  interested  with  aU  the  money 
necessary  to  pay  for  the  property.  It  is  found  that  the  com- 
pany was  a  mining  pamership,  and  the  evidence  fuUy 
sustains  that  finding.  The  defendants  failed  to  prove  the 
all^ation  as  to  the  advance  made  to  Longley  to  enable  him 
to  make  the  purchase.  It  may  be  considered,  therefore,  as 
settled  beyond  controversy,  by  the  admissions  and  by  the 
evidence,  that  Longley  was  authorized  to  make  the  pur- 
chase, and  that  there  remained  due,  on  account  of  the  pur- 
chase from  the  company,  eleven  thousand  dollars.  PlaintifF 
has  not  attempted  to  prove  any  special  authority  in  Longley 
to  execute  the  note  on  behalf  of  the  company,  and  the  only 
question  in  r^ard  to  it  is,  whether  it  is  shown  to  have  been 
ratified.  The  Court  finds  several  facts,  which,  in  the  opin- 
ion of  the  Court,  tead  to  establish  the  fact  of  ratification, 
ftnd  then  finds,  as  a  conclusion  from  them,  that  the  note  hns 
been  fully  ratified  and  confirmed  by  the  company.  This 
was^thcf^  Intimate  fact  to  be  ascertained,  and  it  is  &0ii6  thb 
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less  a  finding  of  fact  because  it  is  stated  as  a  conclusion  from 
other  stated  facts. 

But  it  is  claimed  that  this  finding  is  not  justified  by  the 
evidenoa  It  is  true  there  is  no  evidence  that  the  note  was 
authorized  by  the  company,  at  a  company  meeting,  or  that 
it  was  adopted  in  that  manner  after  it  had  been  executed 
by  Longley.  Kbr  is  there  any  evidence  either  of  the  prac- 
tice of  this  particular  company,  or  of  usage  in  similar  com- 
panies ■  which  would  show  the  necessity  of  such  action. 
Mining  partnerships,  where  there  are  no  partnership  arti- 
cles, are  governed  by  the  law  of  ordinary  partnerships, 
except  so  far  as  the  general  usage  of  persons  engaged  in 
similar  pursuits,  or  the  established  practice  of  the  particu- 
lar company  has  established  a  different  rule.  The  only  dif- 
ference generally  existing,  as  established  by  the  decisions  of 
this  Court,  are  such  as  legitimately  fiow  from  the  fact  that 
in  such  partnerships  there  is  no  delectus  personcB.  (Bain- 
bridge  on  Mines,  425.) 

The  partnership  was  bound  for  the  money  at  the  time  the 
second  note  was  given,  even  if  the  first  were  invalid.  T^ey 
were  using  the  property,  to  purchase  which  the  indebtedness 
was  incurred,  and  the  evidence  shows  that  all  agreed  that 
the  purchase  was  a  beneficial  one  to  the  company.  All 
knew,  soon  after  the  note  was  given,  of  its  existence,  and 
certainly  then  believed  it  to  be  a  company  note,  for  they 
aver  in  the  answer  that  they  supposed  it  was  so  worded  as 
to  bind  the  company.  No  one  can  be  supposed  so  ignorant 
as  to  have  thought  it  would  bind  the  company,  no  matter 
how  it  was  worded,  if  given  without  authority,  and  in  a 
matter  in  which  the  company  had  no  concern.  All  acqui- 
esced in  paying  interest  upon  the  note  until  long  after  th^ 
debt  would  be  barred,  if  the  note  were  held  invalid.  Under 
such  circumstances,  justice  and  fair  dealing  require  th^t 
they  should  be  estopped  from  disputing  its  validity* 

TOI..  XUL— IS 
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The  case  differs  widely,  upon  the  question  of  ratificatioiu 
from  the  cases  of  Skillman  v.  Lachman^  23  Cal.  198,  and 
McConneU  v.  Denver,  35  Cal.  366.  In  the  first  case,  it  ap- 
pears affirmatively  that  Lachman  did  not  authorize  the 
note,  and  had  in  no  way  recognized  its^  validity.  In  liie 
case  of  McOatmett  v.  Denver,  the  note  was  given  contrary  to 
the  terms  of  the  contract^  and  had  not  been  recognized  as 
valid  in  any  way.  The  proceeds  of  the  ditch  had  been  paid 
on  account  of  the  indebtedness,  in  accordance  with  the  terms 
of  the  original  contract  of  sala 

The  note  being  established  as  a  valid  contract,  binding 
upon  the  partnership  as  sudi,  the  partnership  continued  lia- 
ble, at  least  to  the  extent  of  the  partnership  assets,  although 
some  members  of  the  company  had  in  the  meantime  parted 
with  their  interests  in  the  concern.  The  new  members  pur- 
chased with  full  knowledge  of  the  indebtedness  and  of  the 
note,  and  of  course  took  their  interests  subject  to  the  pay- 
ment pf  the  partnership  debts.  {Dvxyea  v.  Bvrt,  28  CaL 
669.) 

But  it  is  contended  that  Hemsley,  Cummings^  and  Baker. 
who  were  partners  at  the  time  the  note  was  given,  and  who 
sold  and  transferred  their  shares  before  the  commencement 
of  this  action,  ought  to  have  been  made  parties.  If  this 
were  an  action  upon  the  note  there  would  be  some  plausi- 
bility in  this  position.  Ordinarily,  when  a  partner  retires 
from  a  firm  he  continues  personally  liable  for  the  indebted- 
ness, unless  the  new  firm  has  assumed  the  debt  and  the 
creditor  has  taken  them  for  it.  If,  in  the  case  of  a  mining 
partnership,  the  retiring  partner  still  continues  bound,  he 
nevertheless,  has  parted  with  his  equity  to  have  the  part- 
nership debts  paid  out  of  the  partner^p  property.  The 
purchaser,  however,  having  taken  his  interest  subject  to  the 
debts,  has  no  daim  to  recover  against  his  vendor  for  any 
debts  which  may  be  paid  out  of  the  partnership  assets. 
The  former  partners,  therefore,  have  no  inteiest  except  con- 
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•eqnentiallyy  in  this  prooeedingy  and,  if  proper,  are  certainly 
not  necessary  parties  to  it 

At  the  time  the  note  was  given,  it  ai^)ear8  that  a  mort^ 
gage  was  executed  by  Longley  upon  tie  property  of  the 
company  to  seonre  it  This  mortgage,  like  the  note,  was 
eotecnted  for  and  <»i  behalf  of  the  company,  and  purported 
to  be  an  inomnbrance  upon  Ihe  property  of  the  partnership, 
and  not  upon  Longle/s  interest  in  it  This  being  a  pro- 
ceeding by  one  of  the  partners  to  obtain  a  dissolution  of 
the  partnership,  and  to  haye  the  partnership  assets  applied 
to  the  payment  of  the  firm  debts,  and  there  being  no  other 
creditors,  it  is  not  material  to  inquire  whether  this  instru- 
ment is  valid  or  not  The  plaintiff  does  not  appear  here 
primarily  as  a  creditor,  but  as  a  partner  seeking  a  dissolu- 
tion of  the  company  and  a  settlement  of  its  ^affairs.  If  he 
is  entitled  to  a  dissolution,  the  other  relief  must  follow. 
Oliere  appears  to  have  been  no  agreement  that  the  partner- 
ship should  continue  for  a  fixed  term,  nor  was  any  custom 
shown  which  could  affect  the  question  of  duration.  If  it 
were  otherwise,  however,  sufficient  cause  for  a  dissolution 
was  shown.  As  the  partnership  was  not  disbolved  by  the 
death  of  Longley,  Clark  had  no  right,  as  survivor,  to  take 
control  of  the  property.  This  rule  can  only  apply  where 
the  delectus  personm  exists,  and  the  partnership  is  dissolved 
by  the  death  of  a  partner. 

The  character  of  the  interest  which  Glover  had  acquired 
in  the  partnership,  if  any,  is  not  shown.  Had  it  been,  it 
may  be  that  it  would  have  appeared  to  the  Court  that  he 
was  not  a  necessary  party.  He  may  have  had  no  transfer  of 
any  interest,  but  only  a  promise,  from  Jones.  At  all  events, 
lie  is  not  shown  to  have  been  a  necessary  party. 

The  ezoeptians  to  the  findings  were  properly  overruled. 
The  additional  findings  asked  for  were  either  immaterial  or 
•re  the  probative  facts  merely. 

It  was  not  necessary,  upon  a  reference,  such  as  was  had  in 
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Points  bedded. 


this  case,  to  move  for  a  new  trial,  in  order  to  have  llie 
report  modified  by  changing  some  of  the  findings  of  the 
referee.  (Barri$  r.  San  Francisco  Sugar  Refinery,  41  Cal. 
893.) 

The  facts  f onnd  by  the  referee  in  regard  to  the  inqniry  by 
washing  Away  the  bed-rock  by  the  plaintifiF  show  that  the 
damage  was  altogether  hypothetical.  There  is  no  evidence 
of  bad  faith  in  the  matter.  Upon  this  state  of  facts  the 
allowance  was  prc^perly  stricken  out. 

The  allowance  of  one  thousand  dollars,  for  washing  away 
the  reservoir,  seems  correct  It  was  virtually  disposing  of 
the  property  of  the  company,  and  Jones  should  be  made  to 
account  for  the  value  of  it  to  tiie  company.  The  allowance 
of  one  thousand  dollars  by  the  referee  seems  reasonable,  and 
if  it  were  too^much,  this  would  not  authorize  the  Conrt  to 
reject  the  demand  altogether.  The  decree  should  be  modi- 
fied in  this  particular,  by  charging  the  plaintiff  with  this 
sum  of  one  thousand  dollars,  as  found  by  the  referee. 

Ordered  that  the  case  be  remanded,  with  directioDS  to 
modify  the  decree  in  accordance  witli  this  opinion. 


[Mo.  8480.] 


Ex  Pabtb  PETEH  FREDERICK  BULL,  alias  PETER 
WILSON,  ON  ELabbas  Oobpitb. 

CoMMmoniT  BT  A  JuBTiei  ov  THa  Pbaci  —  DiscHAsoB. —  A  commitment 
hf  a  Justice  of  the  Peace  holding  a  ixarty  to  appear  before  a  Grand  Jnry 
to  answer  apoB  a  charge  of  murder,  most  state  the  name  of  the  penon 
alleged  to  haTO  been  murdered.  But  the  omUalon  of  aoch  nama  la  not 
■neb  a  defect  ai  wUl  entitle  the  accused  to  be  dlaeharged  on  habeas 
eorpns. 

macBAsm  rem,  Vmojomm  «o  iHDicVd — Where  a  party  who  has  been  held  to 
answer  npon  a  criminal  charge  Is  not  Indicted  bf  the  Grand  Juy  at  tho 
term  of  Coort  next  after  his  commitment,  he  Is  entitled  to  be  discharged, 
unless  good  cause  be  shown  for  his  further  detention. 

0DOD  CAuan  lOB  DanwTiON  or  Pabtt  A€C08bd  or  Cbxms. — The  fhcts  con- 
stttntlng  good  eanse  for  the  detention  of  a  party  not  tndleted  at  ttie  next 
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term,  must,  In  a  great  meamxro,  be  l^t  to  the  Olacreticm  of  the  Obnrt,  to 
be  determined  bj  the  particular  dreumstances  of  each  case;  and  their 
sufficiency,  or  insufficiency,  cannot  be  examined  by  the  Supreme  Court 
throtti^  the  Instrumentality  o<  a  writ  of  habeas  corpus. 

HfSUFFicimcT  CA.U8B  FOB  Dbtainino  ▲  Pbisonbb. —  The  mere  recommenda- 
tion of  a  Grand  Jury,  that  such  party  be  detained  to  answer  before  an- 
other Grand  Jury,  Is  not  of  Itself  good  cause  for  his  detention. 

VkBSUMPTioN.AS  vo  DiscBiEiON  OF  GouBR — Where  the  record  shows  that 
the  accused  was  detained  upon  the  recommendation  of  the  Grand  Jury 
alone,  the  usual  presumption  that  the  discretion  of  the  Court  was  exer- 
cised upon  sofflcient  grounds,  cannot  be  Indulged.  t 

Appugatiov  to  Mr.  Justioe  Wazxaob,  for  an  order  to  dis- 
charge the  prisoner  from  the  custody  of  the  Sheriff  of  El 
Dorado  County. 

The  facts  are  stated  in  the  opinion  of  the  Court 
Oeorge  E.  WiUiams,  for  Applicant 

By  the  Court,  Waixaob,  J. : 

It  appears  by  the  petition  and  return  to  the  writ,  that  the 
petitioner  is  retained  in  custody  by  the  Sheriff  of  El  Dorado 
County: 

1.  By  virtue  of  an  order  of  commitment  in  the  following 
.words: 

"  State  of  California,  County  of  El  Dorado.  The  People 
of  the  State  of  California,  to  the  Sheriff  of  the  County  of 
El  Dorado:  An  order  having  this  day  been  made  by  me, 
that  Peter  Frederick  Bull,  alias  Peter  Wilson,  be  held  to 
answer  upon  a  charge  of  murder  committed  on  the  12th 
day  of  October,  A.  D.  1871,  at  Placerville  Township,  you 
are  hereby  commanded  to  receive  him  into  your  custody, 
and  detain  him  imtil  he  is  legally  discharged. 

"  Witness  my  hand  officially,  at  Placerville,  this  24:th  day 
of  October,  A.  D.  1871. 

^L.D.  Mabks, 

.     **  Justioe  of  die  Peaoa**  . 
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2.  By  virtue  of  certain  proceedings  had  in  tihe  County 
Court  of  El  Dorado  County:  These  proceedings  show  that 
a  Grand  Jury  was  regularly  impaneled  in  that  Court  on  the 
tfixth  day  of  Noyember,  and  sworn  to  inquire  into  and  true 
presentment  make  of  all  public  offenses  ttriable  within  the 
County  of  El  Dorado,  of  which  they  might  obtain  evi- 
dence; the  petitioner,  as  being  a  person  held  to  answer,  and 
charged  wiik  the  commission  of  a  pubUc  offense,  appearing 
under  the  direction  of  the  Court,  and  interposing  a  challenge 
to  the  panel,  which  was  overruled. 

The  Grand  Jury  thus  impaneled  having  entered  upon  their 
duties,  and  subsequently  having  made  their  final  report  to 
the  Court,  and  not  having  found  an  indictment  against  the 
petitioner,  were  discharged  from  further  service.  The  peti- 
tioner, thereupon,  moved  the  Court  ^*  that  he  be  discharged 
from  custody,  on  the  ground  that  the  Grand  Jury  just  dis- 
charged had  failed  to  find  any  indictment  against  him." 
This  motion  was  resisted  by  the  District  Attorney  who  pre- 
sented to  the  Court  a  recommendation  of  the  Grand  Jury 
just  discharged,  which  recommendation  was  indorsed  upon 
the  warrant  of  commitment  above  recited,  and  was  in  the 
following  words:  "We,  the  Grand  Jury,  beg  leave  to  refer 
the  case  of  Peter  Frederick  Bull,  alias  Peter  Wilson,  to  the 
next  Grand  Jury,  and  we  recommend  that  he  be  held  to 
answer  before  the  next  Grand  Jury  of  El  Dorado  County. 
H.  B.  Newell,  Foreman  of  the  Grand  Jury.  George  M.  Nor- 
ton, Jr.,  Secretary."  The  record  then  proceeds  as  follows: 
**  Thereupon  the  Court,  without  further  or  other  cause  than 
said  recommendation  being  shown  by  the  District  Attorney, 
denied  the  motion  of  said  Wilson  to  be  discharged  from  cus- 
tody, and  granted  the  motion  of  the  District  Attorney;  and 
it  is  ordered  by  the  Court  that  the  case  of  the  said  Peter 
Wilson  be  referred  to  the  next  Grand  Jury,  and  that  he  be 
remanded  to  the  custody  of  the  Sheriff  of  said  county,  to 
await  the  action  of  the  next  Grand  Jury.'' 
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1.  It  is  dear  that  the  oommitinent  issued  by  the  Justice 
of  the  Peace  is  insufficient,  in  that  it  fails  to  state  the  name 
of  the  person  alleged  to  have  been  murdered,  or  to  state 
that  the  name  of  such  person  was  imknown.  (Or.  Pr.  Act^ 
Sec.  169.)  But  the  petitioner  is  not  entitled  to  be  disdiai^ed 
merely  by  reascHi  of  this  defect  (Act  of  Habeas  Corpus, 
Sec  21.) 

2.  The  statute  proyides  that  '^when  a  person  has  been 
held  to  answer  for  a  public  offense,  if  an  indictment  be  not 
found  against  him  at  the  next  term  of  the  Court  at  which 
be  is  held  to  answer,  the  Court  shall  order  the  prosecution 
to  be  dismissed,  unless  good  cause  to  the  contrary  be  shown/' 
(Art.  1,788.) 

The  case  in  which  a  dismissal  of  the  prosecution  is  not  to 
follow  upon  the  non-presentment  of  an  indictmeat  against 
the  accused  is  exceptional — the  accused  has  a  right  to  de- 
part, "imless  good  cause  to  the  contrary  be  shown."  This 
general  provision  of  the  statute,  that  the  prisoner  is  not  to 
be  held  indefinitely,  is  designed  to  secure  to  him  a  speedy 
trial,  and  this  right  is  absolute,  except  some  good  cause  be 
shown  which  may  be  supposed  to  take  the  case  out  of  the 
operation  of  the  general  rule.  What  is  *'  good  cause,"  may 
be  difficult  to  define  with  precision,  since  it;  must,  in  a  great 
measure,  be  determined  by  reference  to  the  particular  cir- 
eumstancee  appearing  in  each  case.  There  should,  undoubt- 
edly, be  some  fact  or  circumstance  disclosed  to  the  Court 
upon  which  its  authority  in  this  respect,  somewhat  discre- 
tional, could  be  brought  into  exercise.  Its  discretion  is  not 
to  be  arbitrary,  but  should  proceed  upon  such  knowledge  or 
information  as  would  enable  it  to  determine  for  itself  whether 
or  not  public  justice  requires  the  further  detention  of  the 
prisoner,  notwithstanding  the  delay  upon  the  part  of  the 
prosecution.  It  must  be  admitted,  too,  I  think,  that  ordi- 
narily this  discretion  when  exercised  by  the  Court  to  whidi 
tha  law  has  introsted  it^  is  not  subject  to  renTiew,  and  that 
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wheEa  exercised,  the  suffioiency  or  insufficiency  of  the  grounds 
upon  which  it  proceeded  could  not  be  examined  here  through 
the  instrumentality  of  a  writ  of  habeas  corpus.  The  pre- 
fumption  that  the  discretion  had  been  correctly  exercised 
would  ordinarily  arise,  if  the  record  should  state  in  terms 
that  good  cause  appeared ;  so,  too,  if  the  record  diould  recite 
a  particular  fact,  or  several  facts,  as  being  the  facts  upon 
which  the  Court  had  proceeded  in  ordering  the  detention  of 
the  prisoner,  the  import  of  such  fact  or  facts  as  being  suf- 
ficient or  insufficient  to  amount  to  ^^  good  cause  "  would  not 
be  accurately  weighed  in  this  proceeding — it  would  rather 
be  presumed  that  there  were  other  existing  facts  not  affirma- 
tively disclosed  upon  the  record  which  would  support  the 
action  of  the  Court  in  making  the  order. 

But  in  the  case  before  me  there  can  be  no  doubt  that  the 
circumstance  upon  which  the  Court  acted  in  detaining  the 
prisoner,  was,  in  itself,  wholly  and  absolutely  insufficient  to 
support  the  order.  The  Grand  Jury,  just  discharged,  had 
recommended  that  the  prisoner  be  detained ;  therefore,  he  was 
detained.  The  record,  too,  states  that  the  detention  was 
"  wiihovi  further  or  other  cause  than  said  recommendation 
being  shown  by  the  District  Attorney ;"'  so  that  there  is  no 
room  here  for  the  indulgence  of  a  presumption  of  the  ex- 
istence of  some  other  and  sufficient  ground  upon  which  the 
order  mi^t  be  supported. 

The  Qrand  Jury  seem,  in  this  instance,  to  have  assumed 
Aie  exercise  of  the  discretion  which  belonged  alone  to  the 
Court,  and  the  Court  seems  to  have  made  the  order  in  mere 
deference  to  the  expressed  opinion  of  the  Grand  Jury,  and 
without  any  investigation  or  information  concerning  the  cir- 
cumstances of  the  case  before  it  The  statement  that  the 
order  was  made  for  no  other  cause  than  the  mere  presenta- 
tion of  this  reconmiendation,  is  equivalent  to  the  recital 
upon  the  record  that  no  good  cause — no  cause  at  all  —  was 
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flhown,  and  where  that  condition  appears  there  is  no  power 
to  detain  the  prisoner. 

It  is,  therefore^  ordered  that  the  prisoner  be  discharged 
from  cnstodj,  and  that  a  copy  of  this  order  be  transmitted 
to  the  Sheriff  of  the  Conntj  of  El  Dorado  forthwith. 

BHODBSy  0.  J.,  and  Osockbtt,  J.,  concurring: 

We  have  been  consnlted  bj  Mr.  Justice  Waixaos  upon 
the  questions  discussed  by  him  in  the  foregoing  opinioQi  and 
we  ooQcur  in  his  yiewa. 


[No.  1,067.1 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
ex  rel.  PLUMAS  COUNTY  t;.  R.  C.  CHAMBERS, 
W.  A.  BOLINQER,  F.  B.  WHITING,  SAMUEL 
GOODWIN,  W.  C.  FAIRCHILD,  P.  D.  SHAW,  N. 
C.  CUNNINGHAM,  C.  O.  BOLINGER,  C.  F.  KAUL- 
BACH,  AUSTIN  CHAMBERS,  CREED  HAYMOND, 
M.  TRANOR,  AND  J.  D.  GOODWIN. 

EAILBOID     IKCORFOBATXOH  *- PATMBNT     of     "TbN     PSB     CmV"     BT     CBflCK 

VOT  SuwicxaHT.—  Under  the  Act  of  Hay  20tta,  1861,  proTMlng  for  die 
tneorporatlon  o<  railroad  companies  (Stats.  1861,  p.  tl07),  and  reqolrlng 
at  least  one  thoosand  dollars  per  mile  to  be  subscribed,  and  ten  per  cent 
thereof,  In  cash,  to  be  actually  and  In  good  fiilth  paid  in  before  Incorpora- 
tion, ffeld^  that  payment  of  soch  ten  per  cent  oonld  not  be  made  in  a 
check  on  a  bank,  drawn  by  a  person  who  had  not  on  deposit  f onds  suJOIl- 
dent  to  meet  It,  even  though  It  appeared  that  such  check  woold  hays 
been  paid  If  presented. 
VanaRT  or  "Tm  Pns  Cint''  ▲  Oovditioh  PBacnxmrr  to  Ihoobpou- 
TiOM  ov  Raxuuuo  Compahy. —  The  prortslon  of  section  one  of  tlic^  Ad 
for  tho  Incorporation  of  railroad  companies  (Stats.  1861,  p.  607),  reqtUr^ 
tng  payment  of  ten  per  cent  of  the  amount  subscribed  in  cash,  is  not 
Bierely  declaratory;  It  is  a  condition  precedent,  without  which  the  sub- 
■criben  to  a  company  ha?c  no  power  to  Incorporate 
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ten  per  cent  <m  the  amoiint  sulxscribed  hj  him,  in  money, 
and  goes  farther  than  the  railroad  Act  of  this  State^  for  it  in 
express  terms  forbids  any  snhseriptions  to  be  reeeived  or 
taken,  withont  snch  payment  Bnt  it  was  eoqraessty  held 
ihai  a  check,  or  sight  draft  on  a  banker^  is  a  good  payment 
in  money  under  the  section  cited.  (Beach  v.  Smithy  28  Barb. 
261.)  The  term  ^^cash"  payment,  in  the  statute,  mnst  be 
construed  according  to  its  oonmtum  acceptation  in  the  every- 
day transactions  of  the  business  world.  Snch  is  the  con- 
struction given  it  in  the  above  cited  case  of  Beach  y.  Smith, 
and  it  satisfies  the  spirit  and  aooords  with  the  zeason  of  the 
statutory  rule. 


By  the  Court,  Crookstt,  J.r 

This  is  an  action  of  quo  warranto  against  the  defendants, 
claiming  to  compose  the  "  Oroville  and  Virginia  City  Bail- 
road  Company/'  in  which  the  defendants  are  charged  with 
usurping  the  functions  of  a  railroad  company,  without  hav- 
ing been  duly  and  properly  incorporated  as  such.  The  an- 
swer sets  up  the  several  acts  which  were  performed  by  the 
corporators  to  effect  an  organization  under  the  general  cor- 
poration Act  of  this  State,  and  avers  that  the  statute  was 
complied  with,  and  the  company  duly  organized.  Judgment 
was  entered  for  the  defendants,  and  the  plaintiff  appeals, 
both  from  the  judgment  and  from  the  order  denying  a  motion 
for  new  trial. 

Written  findings  were  filed,  which  were  excepted  to  by 
the  plaintiff  as  defective;  but  the  exceptions  were  overruled, 
to  which  ruling  the  plaintiff  excepted.  This  ruling  is  as- 
signed as  error  on  the  appeal  from  the  judgment;  and  it  is 
further  claimed  that  the  judgment  is  inconsistent  with  the 
findings  as  they  were  made.  The  last  point  will  be  first 
considered. 

The  findings  are  oertainly  obnoxioos  to  the  objeetifln  (so 
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lepeatedly  adTBrted  to  by  this  Ootui),  that  the  findings  of 
fact  and  coneliifidGna  of  law  aze  not  sepai^tely  Itnd  distinctly 
stated  Nevertheless,  the  facts  intended  to  be  found  can  be 
safflciently  eviscerated  from  the  mere  aigoment  and  infer- 
ences of  tibe  Oonrt  to  render  it  apparent  what  facts  were 
considered  proved.  Amongst  other  facts  the  Oonrt  finds 
that  before  tiie  certificate  of  ineorporaticBi  was  signed,  ten 
per  cent  of  the  amonnt  previously  sabseribed  ^^was  paid  in 
in  cash  and  bankable  checks.''  In  a  subsequent  portion  of 
the  findings  the  particular  manner  in  which  this  payment 
was  made  is  thus  explained:  '^The  sum  of  ten  thousand 
nine  hundred  dollars  was  paid  by  Bolinger  for  himself  and 
Chambers  (being  the  ten  per  cent  upon  the  stock  subscribed 
by  them),  by  check  drawn  upon  the  Bank  of  California. 
The  good  faith  of  Chambers  is  shown  by  the  evidence  that  in 
a  short  time  after  gold  bullion  was  paid  by  him  to  Bolinger 
for  his  moiety  of  that  check.  The  evidence  of  Bolinger 
shows  that  he  had,  prior  to  March  27th,  1867,  a  large  bank 
account  with  the  Bank  of  California;  that  oftentimes  ho 
overdrew  his  account,  Under  arrangements  with  the  bank, 
the  bank  charging  him  a  certain  interest  on  the  overdrawn 
day's  balance.  Other  witnesses  testified  that  his  checks 
upon  the  Bank  of  California  had  been  taken  by  them  as 
cash,  and  cash  paid  for  them,  and  had  never  been  dishonored. 
Bolinger  says  he  could  not  now  tell  what  the  status  of'  his 
account  was  at  the  bank  at  llie  time  he  drew  tliis  check; 
whether  the  balance  then  was  two  thousand  dollars  or  three 
thousand  dollars  for  him  or  against;  but  says  absolutely  and 
positively,  that  the  check  would  have  been  cadied  on  pre- 
sentation. That  it  never  was  presented,  amounts  to  nothing. 
It,  as  all  other  chedcs  drawn  upon  responsible  parties  in  good 
faith  and  with  money  in  the  hands  of  the  drawee  to  meet 
them,  was  only  a  irepresentative  of  that  much  money,  was 
paid  by  the  subscribers  and  received  by  the  company  as 
.money,  was  used  by  the  company  as  cash  assefaa^  and  the 
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company  oonid  have  received  the  mon^  upon  it  any  time 
it  had  ben  demanded.  It  was,  then,  an  actnal  payment  of 
money,  and  in  good  f  aitib.'' 

It  further  appears  from  the  findings  that  ten  per  oent  of 
the  whole  amomit  subscribed  amounted  to  the  sum  of  elerran 
thousand  dollars,  of  which  ten  thousand  nine  hundred  dol- 
lars was  paid  in  the  above  named  oheek.  It  is  obvions  that 
the  Court  intended  to  find  as  facts : 

First — That  the  check  would  have  been  paid  on  presenta* 
tion,  whether  Bolinger  had  funds  on  deposit  to  meet  it  or 
not. 

Second — That  the  company  received  it  as  cash,  bat  never 
presented  it  for  payment 

Third — That  when  the  check  was  drawn,  Bolinger  had 
not  to  his  credit  in  bank  sufficient  funds  to  meet  it 

Fourth  —  That  the  check  was  paid  to  and  received  by  the 
eompany  in  good  faith  aa  cash. 

Assuming  these  to  have  been  the  facts,  the  question  for 
oonsideration  is  whether  the  delivery  of  the  check  was  a 
compliance  with  the  first  section  of  the  Act  of  May  20th, 
1861,  providing  for  the  incorporation  of  railroad  companies. 
(Stats.  1861,  p.  607.) 

That  section  requires,  as  a  preliminary  to  the  organi2ati<m 
of  the  company,  that  stock  to  the  amount  of  at  least  one 
thousand  dollars  per  mile  of  the  proposed  road  shall  be  sub- 
scribed ^^and  ten  per  cent  in  cash  so  required  to  be  sub- 
scribed shall  be  actually  and  in  good  faith  paid  to  a  Treas- 
urer to  be  named  and  appointed  by  said  subscribers  from 
among  their  number.'' 

We  are  not  called  upon,  in  this  case,  to  decide  whether  or 
not  a  payment  of  the  ten  per  cent  in  good  faith  by  checks 
payable  in  presenti,  and  drawn  against  a  sufficient  sum  on 
deposit  to  meet  them,  would  be  a  compliance  with  tibis 
requirement  of  the  statute,  and  particularly  if  the  checks 
were  preeented  and  paid  within  a  vessonable  time.     That  is 
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not  this  case;  and  the  question  here  presented  is  whether  the 
payment  can  be  made  in  a  check  drawn  by  a  person  who 
had  not  on  deposit  sufficient  funds  to  meet  it,  and  which  was 
never  presented  for  payment,  even  though  it  be  conceded 
that  the  check  would  have  been  paid  had  it  been  presented. 
If  payment  in  this  method  can  be  substituted  for  the  ca^ 
payment  required  by  the  statute,  it  is  obvious  that  payment 
in  a  promissory  note,  payable  on  demand,  and  which  would 
have  been  paid  on  presentation,  but  which  was  never  pre- 
sented for  payment,  or  in  any  negotiable  securities,  which 
mi^t  at  any  time  have  been  converted  into  cash,  but  were 
not  so  converted,  would  have  been  equally  as  valid  as  the 
method  here  adopted.  Nothing  was,  in  fact,  paid  by  Bolin- 
ger,  unless  his  personal  liability  as  a  drawer  of  the  check 
can  be  considered  payment;  for  it  was  not  proved,  as  appears 
from  the  findings  that  he  had  any  funds  to  his  credit  in  bank 
of  which  the  check  could  operate  as  an  assignment;  and  it 
would  have  been  purely  at  the  option  of  the  bank  whether 
it  would  have  paid  the  check  or  not  If  it  had  refused,  it 
could  not  have  been  coerced  to  pay  it  It  was  under  no 
legal  obligation  to  pay  it,  and  the  case  stands  precisely  as  if 
Bolinger  had  made  his  promissoiy  note  to  the  company  upon 
an  understanding  between  him  and  the  bank  that,  as  a  mat* 
ter  of  favor  and  accommodation  to  him,  the  bank  would  pay 
the  note  on  presentation;  the  note,  however,  never  having 
been  presented  for  payment. 

It  is  a  wholly  immaterial  circumstance  that  Bollnger  was 
in -good  credit,  and  that  his  check  might,  and  probably 
would,  have  commanded  the  cash  in  the  vicinity.  The  same 
would  doubtless  have  been  true  of  his  own,  or  any  promis- 
sory note  by  responsible  maker,  or  a  good  mortgage  secur- 
ity, or  marketable  stocks,  or  any  other  kind  of  property 
which  had  a  current  market  value.  But  none  at  them  would 
have  constituted  a  cash  payment  in  the  sense  of  a  statute. 
The  policy  which  dictated  this  provision  is  perfectly  appar- 
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eat  It  If a8  intended  to  preivait  the  f onnation  of  ooiponir 
tions  for  the  conatructim  of  railroads  unless  Uie  corporators 
should  testify  their  good  faith  and  earnestness  in  the  enter- 
prise bj  subscribing  for  stock  to  the  amount  of  one  thousand 
dollars  per  mile  of  the  proposed  road,  and  actually  paying 
in  cash  ten  per  cent  of  the  amount  subscribed  before  pro- 
ceeding to  incorporate.  It  was  also  intended  to  furnish  some 
guaranty  to  those  dealing  with  the  company  that  it  was  not 
a  mere  paper  corporation,  without  any  substantial  basis. 
But  whatever  may  have  been  the  motive  for  this  enactment^ 
its  language  is  dear  and  explicit,  and  the  Courts  have  no  au- 
thorily  to  disregard  it  It  requires  ten  per  cent  of  the  sub- 
scription to  be  paid  in  cask;  and  a  check  drawn  upon  a  bank 
by  a  person  who  had  no  f  imds  to  his  credit,  and  which  was 
never  presented  for  payment,  can  in  no  just  sense  be  deemed 
cash,  however  good  the  credit  of  the  drawer.  If  the  statute 
had  intended  to  permit  the  credit  of  the  subscriber  to  be 
substituted  for  cash  it  would  have  said  so.  But  it  evidently 
contemplated  nothing  of  the  kind.  This  objection  arises  on 
the  face  of  the  findings^  and  in  my  opinion  is  fatal  to  the 
alleged  act  of  incorporatioxL  The  payment  of  ten  per  cent 
in  cash  was  a  condition  precedent,  without  the  performance 
of  which  the  subscribere  had  no  power  to  incorporate.  An 
exact  and  literal  compliance  with  the  statute  in  this  respect 
may  not  be  indispensable.  If  from  accident,  inadvertence^ 
or  some  other  unintentional  cause,  there  should  be  a  failure 
to  pay  an  insignificant  portion  of  the  ten  per  cent^  I  presume 
it  would  not  vitiate  the  act  of  incorporation.  But  there 
must  be  a  substantial  compliance  with  the  statute.  In  this 
case  the  whole  amount  to  be  paid  was  eleven  thousand  dol* 
lars^  of  which  ten  thousand  nine  hundred  dollars  was  paid 
in  Bolinger's  cheeky  leaving  only  one  hundred  dollars  to  be 
paid  in  cash.-  This  cannot  be  regarded  as  a  substantial  com- 
pliance with  the  statute.  Counsel  insist,  however,  that  the 
provision  in  respect,  to  the  prior  subscription  of  stock,  and 
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the  payment  of  the  ten  per  oent^  is  directory  only,  and  that 
the  payment  is  not  a  condition  precedent^  the  performance  of 
which  is  essential  to  the  validi^  of  the  act  of  incorporatioK^ 
and  in  support  of  this  proposition  we  are  referred  to  the  case 
of  Commonwealth  v.  Westchester  Bailroad  Company,  3 
Grants  Pa.  200.  But  that  decision  was  founded  on  a  special 
statnte,  in  many  respeds  essentially  different  from  oars,  and 
does  not  sustain  the  position  here  contended  for.  But  if  it 
was  directly  in  point,  we  would  not  be  inclined  to  follow  il 
On  the  other  hand,  I  lliink  it  is  apparent  that  without  a  sub- 
stantial compliance  with  this  provision  the  subscribers  ac- 
quired no  jurisdiction  to  organize  themselves  into  a  corporate 
body,  and  this  view  of  the  law  is  supported  by  the  following 
authorities:  Baton  v.  Aspinwall,  19  N.  T.  119;  People  v. 
Troy  House  Company,  44  Barb.  634;  Haviland  v.  Chase,  89 
Barb.  288 ;  Taggart  v.  Western  Md.  Railroad  Company,  24 
Md.*588 ;  People  v.  Rensselaer  Insurance  Company,  38  Barb. 
823 ;  Patterson  v.  Arnold,  45  Pa,  St.  R  415. 

If  these  views  be  correct,  the  act  of  incorporation  is  invalid, 
and  the  defendants  are  not  entitled  to  exercise  corporate 
powers. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  District  Court  to  enter  judgment  for  the  plaintiff  on  the 
findings. 

Mr.  Justice  TsicnjB  did  not  participate  is  tbe  foregoing 
decision. 

vsb  ZUL— la 
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IN  THE  ICATTEB  OP  THE  ESTATE  OP  KTiTJAH 
8.  SILVEY^  DsGXASxiK 

BaiiV   CHS  CovKov   PBomrr   linT   n   Dicaisn   Husbasd   Oom   to 

Widow  ▲bsolutk^y.p— Where  a  hiuiband  dies,  one  luUf  of  tbe  eommoii 
propertj  Teats  In  the  anrr lyfns  wife,  unaffected  bj  any  testamentary  dis- 
position he  may  have  attempted  to  make  ot  It. 

WiLii  or  OoMMOir  PBonarT  —  Widow's  Bzohtb. —  Where  a  hosbsnd, 
hafing  only  common  property,  left  a  will  derlslng  all  his  estate  to  his 
wife  for  life,  and  after  her  death  to  he  equally  divided  between  the  chil- 
dren ;  held,  that  she  w^  entitled  to  one  half  of  the  property  absolutely 
In  her  own  right,  and  to  a  life  estate  In  the  other  half  under  the  will. 

OonsTBUCTiov  OF  Wills — Dnrisis  Affbctino  Wifb's  Halt  of  Coxkon 
pBOPntTT. —  A  purpose  by  a  husband  to  attempt  the  disposition  by  will 
«f  the  wife's  half  of  the  common  property  is  not  to  be  readily  inferred, 
and  especially  not  where  the  words  employed  may  have  their  fair  and 
natural  Import  by  applying  them  only  to  that  moiety  of  which  he  has  the 
testamentary  dispositloB. 

Appxax  from  the  Probate  Court  of  Solano  County. 

The  Court  below,  in  its  decree  of  distribution,  was  of 
epinion,  and  adjudged  and  decreed,  ''  that  the  said  testator 
intended  that  said  will  should  operate  and  take  effect  upon 
th;e  whole  of  the  community  propefrty,  as  well  so  much 
thereof  as  is  by  law  subject  to  testamentary  distribution  as 
his  wife's  interest  in  the  said  community,  and  that  it  must 
operate  upon  the  whole  or  upon  none  of  the  said  property ; 
that  the  said  wife  is  not  now  entitled  to  take  one  half  of  the 
said  property  in  her  own  right  and  the  other  half  for  life 
under  the  will,  but  that  she  must  elect  whether  she  will 
take  and  hold  the  whole  estate  for  life,  wilh  the  remainder 
to  the  children  mentioned  in  the  said  will,  or  whether  she 
.will  decline  to  take  under  the  will  and  claim  her  half  of  the 
property  as  her  interest  in  the  community,  and  release  all 
claim  to  the  other  half." 

It  was  from  the  above  portion  of  the  decree  of  distri- 
buticm  that  this  appeal  was  taken  by  Mrs.  Susan  Riddle 
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(formerly  Silrey).  The  estate^  at  Ae  time  of  llie  decree, 
in  June,  1871,  was  Tahied  at  about  twanty-tvo  tfiouaanid 
doUaiB. 

John  0.  PrenUjf,  ion:  Appellant 

The  case  at  bar  was  not  a  case  of  election,  and  the  Oourt 
erred  in  holding  that  the  widow  should  elect  whether  she 
would  take  the  whole  of  the  property  for  life  under  the  will 
or  her  interest  of  one  half  absolutely,  and  renounce  all  claim 
to  the  other  half.  (See  Jarman  on  Wills,  397,  898;  2  Storv 
on  Eq.  Jii.  1086 ;  Blake  v.  Banbury,  1  Ves.  Jr.  628 ;  4  Kent, 
68]  Beard  v.  Knox,  6  CaL  262;  Thedl  r.  Theall,  7  La.  226; 
Payne  v.  Payne,  18  Cal.  291 ;  Morrison  v.  Bowman,  29  Cal. 
»60.) 

The  acceptance  by  the  widow  of  the  life  estate  in  the 
husband's  half  of  the  community  property  was  not  repug- 
nant to  the  provisions  of  the  will,  but  strictly  in  accordance 
with*  the  intention  and  purpose  of  the  testator.  The  termi> 
employed  by  him  can  refer  to  and  operate  only  on  his  in- 
terest in  the  common  property.  This  the  widow  takes  for 
life,  with  remainder  to  the  diildren;  and  her  title  to  the- 
other  half  of  the  property  is  absolute  under  the  statute. 

Pendegast  £  Sioney,  for  Bespondenta. 

Silvey's  will  coul4  not  operate  to  deprive  his  widow  of 
her  half  of  the  community  property  without  her  consent. 
8o  far,  and  only  so  far,  do  the  authorities  go.  But  the 
question  of  the  effect  and  operation  of  a  will  is  distinct  from 
die  question  of  the  intention  of  a  testator,  who  may,  in 
plain  and  unmistakable  language,  undertake  to  devise  prop- 
erty not  subject  to  his  testamentary  disposition. 
^  It  was  evidently  the  testator's  intention  to  give  his  wife 
a  life  estate  in  all  the  property,  instead  of  an  estate  of 
inheritance  in  half  of  it  The  will  must  be  read  in  the 
h^t  of  aurrounding  circumstances^      His  words  must  bf 
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taken  to  mean  just  'what  a  person  in  his  condition^  at  the 
same  time  and  place,  and  under  the  same  oonditions,  would 
naturally  use  them  to  express.  He  spoke  the  language  of  a 
liying  man.  He  spoke  of  all  his  property,  and  meant  all 
the  property  which  he  had  be^  mahagmg  and  oontroUing, 
and  over  which  he  had  the  absolute  power  of  disposition. 
(Hit  Dig.  8571.) 

It  is  not  reasonable  to  suppose  that  Silvey,  having  eight 
children,  would  leave  one  half  of  his  property  to  his  wife 
absolutely,  and  give  her  the  other  half  during  her  natural 
life. 

By  the  Court,  Wallaox,  J.z 

The  entire  estate  was  communis  properly.  Sflvey  left 
a  widow  (since  his  death  become  ihe  wife  of  Riddle)  and 
eight  children.  His  wiU  (so  far  as  is  claimed  to  be  per- 
tinent to  the  question  here)  was  as  follows: 

**  Item  First  —  I  will  that  put  of  my  estate  all  my  just 
debts  be  paid. 

'^  Item  Second  —  I  will  and  bequeath  the  entire  residue  of 
my  property  to  my  dearly  beloved  wife,  Susan,  to  be  hdd, 
used,  and  enjoyed  by  her  during  her  natural  life,  and  after 
her  death  to  be  equally  divided  between  ♦  ♦  ♦  our 
children." 

Upon  the  death  of  Silvey,  one  half  of  the  estate  vested 
in  his  surviving  wife,  and  the  will  is  conceded  to  be  in- 
operative as  to  that  moiety.  The  Ck>urt  below  seems,  how- 
ever, to  have  been  of  opinion  that  the  surviving  wife  oould 
not  be  permitted  to  claim  her  moiety  as  survivor,  under  the 
statute,  and,  at  the  same  time,  claim  an  estate  for  life  in  the 
other  moiety  imder  the  devise  of  the  husband,  and  she  was 
accordingly  decreed  to  elect  whether  she  would  take  one 
moiely  in  fee,  and  no  more  of  the  estate^  or  would  take  the 
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entire  estate  for  life,  with  remamder  over  to  the  children  at 
her  deatL 

It  is  said,  in  support  of  this  decree,  that  though  it  be  true 
tfiat  the  devise  must  in  law  be  oonfined  in.  its  operation  to 
one  moiely  only,  it  was,  nerertheless,  the  intention  of  the 
testator  to  dispose,  by  will^  of  the  whole  estate  —  that  he 
intended  to  devise  to  tiie  children  an  estate  m  remainder 
in  the  wife's  statutory  moiety  at  the  same  time  that  he  pur- 
posed to  vest  her  with  an  estate  for  life  in  the  other  moiety, 
which,  but  for  the  will,  would  have  gone  to  the  children  as 
heirs  at  law  of  her  father;  and  it  is  urged,  that  if  the  wife 
insist  upon  her  right  under  the  statute,  she  must  be  con- 
sidered as  thereby  repudiating  the  will^  and  cannot  be  per- 
mitted to  daim  the  benefit  of  its  provisions  in  her  favor. 

There  is  nothing,  however,  in  the  language  of  the  will 
which  evinces  an  intention  on  the  part  of  Silvey  to  dispose 
of  the  entire  estate^  The  devise  must  be  read  as  applying 
only  to  that  moiety  which  was  within  his  testamentary 
power.  A  purpose  to  attempt  the  disposition,  by  will,  of 
property,  which,  by  statute,  would  pass  to  the  wife,  as  sur- 
vivor of  tiie  matrimonial  community  immediately  upon  his 
death,  is  not  to  be  readily  inferred,  especially  where,  as 
here,  the  words  employed  by  the  testator  may  have  tiieir 
fair  and  natural  import,  by  applying  them  only  to  that 
moiety  of  which  he  hisul  by  law  tiie  testamentaiy  disposi- 
tion* 

I  am  of  opinion  that  the  case  of  Beard  v.  Knox,  5  Cal. 
262,  is,  upon  all  the  points  involved,  decisive  of  this  case. 
The  general  question  in  that  case,  as  here,  concerned  the 
effect  upon  the  right  of  the  surviving  wife  of  a  devise  by 
the  husband  of  the  community  estate.  Upon  examining 
the  record  of  that  case  remaining  on  file  in  this  Court,  it 
appears  that  the  will  of  Beard  was  substantially  as  follows : 
"First — I  give  and  bequeath  to  my  mother  ♦  •  *  the 
sum  of  three  hundred  dollars,  to  be  paid  by  my  executors 
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out  of  any  moneys  which  may  oome  into  their  hands  from 
my  estate  after  my  death.  *  *  ♦  Second — I  give  and 
bequeath  to  my  wife  *  *  ♦  the  sum  of  fire  hundred 
dollars,  to  be  paid  by  my  osecutors  out  of  any  property 
after  my  decease,  ♦  ♦  ♦  Third  —  I  give  and  bequeath, 
to  my  daughter  *  *  *  all  the  property,  of  whatever 
kind  or  species,  and  all  my  money,  except  the  amoonta 
already  bequeathed  to  my  mother  and  my  wife;  ♦  ♦  * 
and  I  desire  that  none  of  said  property  shall  be  sold  oar  dis- 
posed of  before  the  Ist  day  of  April,  1856,  at  which  time  I 
empower  her  guardians  to  sell  all  of  such  property/'  eta 

It  was  argued  there,  as  here,  that  the  surviving  wife  was 
necessarily  driven  to  her  election,  whether  she  would  claim 
under  the  will  or  against  its  provisions ;  and  it  appearing  in 
that  case  that  she  had  already  acoepted*the  legacy  of  five 
hundred  dollars  bequeathed  to  her,  it  was,  therefore,  insisted 
that  she  had  thereby  already  elected  to  claim  under  the 
will,  and,  therefore,  could  not  set  up  a  daim  to  the  moiety 
of  the  estate  under  the  statute  as  survivor  of  the  matri- 
monial community;  and  in  this  connection  the  rule  was 
invoked  by  the  counsel,  that  ^^one  who  takes  an  interest 
under  the  will  cannot  dispute  the  will."  But  whilst  recog- 
nizing the  general  principle,  that  one  who  takes  under  a 
will  caimot  afterwards  dispute  its  validity,  the  Court  there 
said :  ^'  But  the  principle  does  not  apply  in  the  present  case. 
The  deceased  had  no  authority  to  dispose  of  but  one  half  of 
the  property;  this  he  might  do  to  whomsoever  he  pleased. 
The  plaintifF  does  not  contest  that  right,  but  only  seeks  to 
withdraw  her  own  property  from  the  operation  of  a  con- 
veyance, which,  it  is  claimed,  has  despoiled  her  of  it.  This 
she  may  do  with  the  greatest  propriety^  as  the  legacy  re- 
ceived by  her  was  part  of  her  husband's  estate^  and  not  her 
own." 

In  that  case^  it  will  be  observed,  the  husband  bequeathed 
to  the  wife  a  legacy,  which  was,  of  course^  to  be  raised  out 
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of  his  own  moiety  of  the  community  estate.  In  the  case  at 
bar,  while  he  made  no  bequest  to  his  wife,  he  devised  to 
her  an  estate  for  life  in  his  moiety.  If  the  acceptance  by 
the  wife  of  the  legacy,  under  her  husband's  will  in  the 
former  case,  was  consistent  with  her  claim  subsequently 
made  to  a  moiety  of  the  estate  as  surviyor,  it  is  dear  that 
her  claim  in  the  case  at  bar  to  cfae  moiety  in  fee,  and  the 
other  for  her  natural  life,  cannot  be  succesafoUy  resisted 
here. 

The  decree  of  the  Court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  enter  a  decree  not  inconsistent 
with  the  views  expressed  in  this  opinion.* 


[No.  2,988.] 

HENE;Y  MYERS,  Adminibtbatob  of  thb  &TATB  o» 
Katy  Florbncb  Myers,  Disoeasbd,  v.  THE  CITY 
AND  COUNTY  OF  SAN  FRANCISCO. 

BxBMPLAST  Damagm  toB  THB  Dbath  ov  AM  INVAMT. —  Under  the  Aet  0t 
April  20tb,  1862,  a  jury  may  award  exemplary  damages  for  the  death  of 
an  Infant  by  the  wronsfnl  negligence  of  another. 

lOBic  —  iNTfeRPEBBNca  BT  CouBT. —  The  discretion  of  the  jnry  tn  fixing  tba 
amount  of  snch  damages  should  not  be  Interfered  with  by  the  Conrt, 
axeept  In  eaoea  of  the  most  palpable  abose  of  snch  discretion. 

Mbabubb  of  DAHA0B9. —  The  Infant  daughter  of  M.,  seven  years  old,  was 
run  over  and  killed  by  a  steam  fire  engine  controlled  by  a  servant  of  San 
Francisco.  In  an  action  for  damages  M.  obtained  a  verdict  for  five  thou- 
sand dollars.  Held,  that  the  damages  assessed  were  not  so  excessive  as 
to  Justify  a  presumption  that  the  jury  was  misled  by  passion,  pr«Judica, 
or  Ignorance. 

Appsai.  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  plaintiff  obtained  a  T^rdict  and  judgment  for  five 
Ibonsand  d(dlars,  and  the  defendant  appealed. 

Thb  other  facts  are  stated  in  the  opinion  of  tbe  Court 
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TT.  0.  Burnett,  for  Appellanty  argued  that  where  only  neg- 
ligence is  showily  coinpezisatio!a  for  actual  loss  is  all  that  can 
be  recovered.  (Sedgwick  on  Measure  of  Damages,  Sec  38.) 
The  plaintiff  only  charges  that  defendant's  servant  was  n^- 
ligent  and  careless,  not  that  there  was  malice  or  gross  negli- 
genca  He  also  argued  that  the.  verdict  was  so  excessive  as 
to  justify  the  presumption  that  the  jury  were  influenced  by 
passion  and  prejudice.  (Turner  v.  North  Beadi  and  Mis- 
sion Railroad  Oompany,  84  CaL  694.)  The  verdict  was, 
therefore,  an  abuse  of  discretioiL 

Quint  A  Hardy*  for  Respondent,  argued  that  exemplary 
damages  are  allowed  under  the  statute,  without  any  aver- 
ment of  malice  or  gross  negligence.  (Old field  v.  N.  F.  and 
H.  B.  B.  Co.,  14  N.  Y.  314.)  Also,  that  the  verdict  of  the 
jury  was  not  excessive,  the  jury  having  given  what  they 
deemed  a  just  compensation.  (Bailroad  Company  v.  Bar- 
ron,  6  Wallace,  90,  104;  Sherman  &  Eedf.  on  '^eg.y  Sec 
618;  Oldfield  v.  N.  F.  and  H.  B.  B.  Co.,  supra;  Bowler  v. 
Lane,  3  Met,  Ky.  311 ;  Childs  v.  Drake,  2  Met,  Ky.  146 ; 
Ooodsell  V.  H.  and  N.  H.  R.  B.  Co.,  88  Conn.  61 ;  Murphy 
v.  N.  F.  and  N.  H.  B.  B.  Co.,  29  Conn.  496;  Murphy 
V.  N.  T.  &  N.  H.  Co.,  30  Conn.  184;  Soule  v.  N.  T.  and 
N.  H.  B.  B.  Co.,  24  Conn.  676.) 


By  the  Court,  Spbaqub,  S.i 

This  is  an  action  for  damages  under  the  statute  of  April 
26th,  1862,  entitled  ''An  Act  requiring  compensation  for 
causing  death  by  wrongful  act,  n^lect,  or  default '' 

The  person  whose  Heath  is  alleged  to  have  been  caused. 
by  the  n^ligence  and  carelessness  of  defendant's  employ^, 
was  the  infant  dangfater  of  plaintiff,  about  seven  years  of 
age,  who^  as  is  alleged,  was  run  over  and  crushed  to  death 
by  a  steam  fire  engine  while  being  driven  at  a  furious  and 
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dangeroiis  rate  of  speed,  and  in  a  negligent  and  eanleBB  man- 
ner, the  said  engine  being  the  property  and  under  the  control 
and  mana^Bment  of  defendant,  and  driyen  by  its  employee. 

The  questions  of  carelessness  and  negligence  of  defendant 
and  the  contributory  negHgenoe  of  the  deceased  infant^  were 
fairly  submitted  to  the  jury,  and,  I  think,  the  evidence  fully, 
justified  the  cbnolusion  at  which,  from  their  verdict^  they 
appear  to^have  arrived** 

The  rule,  of  measure  of  damages  oUdmed  by  appeOanl,  is 
manifestly  untenable  under  the  statute. 

The  jury  having  detennined  that  the  death  of  the  plain-* 
tiff's  intestate  was  caused  by  the  wrongful  negligence  of 
defendant,  the  first  section  of  the  Act  renders  it  liable  to 
an  action  for  damages;  and  the  third  section  most  clearly 
authorizes  the  jury,  when  such  liability  is  established,  to 
give  damages  beyond  the  pecuniary  loss  sustained  by  the 
next  of  kiiL  The  language  of  the  section  is:  ^^In  every 
sudi  action  the-  jury  may  give  such  damages,  pecuniary  and 
eoEemplary,  as  they  shall  deem  fair  and  just,  and  may  take 
into  consideration  the  pecuniary  injury  resulting  from  such 
death  to  the  wife  and  next  of  kin  of  such  deceased  person.'' 

The  statute,  then,  having  anthorized  the  jury  to  give 
exemplary  damages,  when  the  death  is  caused  by  the  sim- 
ple negligence  of  defendant,  the  discretion  of  the  jury  in  fix- 
ing tie  amount  of  such  damages  should  not  be  interfered 
with  by  the  Court,  except  in  cases  of  most  palpable  abuse 
of  such  discretion.  The  statute  supersedes  the  common  law 
rule,  sgad  must  oontroL  Most  of  the  States  have  statutes 
authorizing  actions  by  personal  rqpresentatives,  or  next  of 
kin,  of  deceased  persons  against  the  person  or  corporation 
through  whose  simple  or  willful  negligence  the  death  was 
Occasioned;  but  our  statute  upon  the  matter  of  damages 
mthoiized,  ii  essentially  different^  and  leas  restricted  than 
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any  cognate  statute  of  other  States,  so  far  as  I  am  at  present 
advisecL 

In  Kew  York  and  Connecticut  the  maximum  of  damages 
ifi  limited  to  five  thousand  dollars,  and  in  these  States,  as 
also  in  Pennsylvania,  Ohio,  Indiana,  and  Illinois,  damages 
are  reqmred  to  be  assessed  with  reference  to  the  pecuniary 
injury.  In  Kentucky,  by  statute^  if  the  death  of  a  person, 
not  an  employee,  be  caused  by  the  negligence  or  carelessness 
of  the  proprietor  or  proprietors  of  any  railroad,  the  personal 
representative  of  such  deceased  person  is  authoriaed  to  insti- 
tute suit  and  recover  damages  in  the  same  maimer  that  the 
person  himself  might  have  done  for  any  injury  when  death 
did  hot  ensue,  and  under'this  statute  the  Supreme  Court  of 
Kentucky  holds  that  exemplary  damages  may  be  recovered. 
(Bowler  v.  Lane,  8  Met  IL  818.) 

The  damages  assessed  by  the  jury  in  this  case,  under  the 
circumstances  disclosed  by  the  evidence,  are  not,  in  my  judg- 
ment, so  excessive  as  to  justify  a  presumption  that  the  jury 
was  misled,  either  by  passion,  prejudice,  or  ignorance;  hence 
their  verdict  should  not  be  disturbed  on  the  ground  of  abuse 
of  their  discretion. 

Judgment  and  order  a£Srmed» 


(No.  2,880J 


ELIZA  JANE  TTATX  1^.  JOEL  S.  POLAOK  ato  MABY 

POLACK. 

DvTT  or  Ooinv  to  Yacats  Oboib  Ivadtbbvkhtlt  Uadb.— Where  m.CtmrU 
through  Its  owa  InadTertence,  baa  prematurely  made  an  order  sranting  a 
motion  for  a  new  trfal  before  the  final  anbrnisalon  of  the  motion,  It  Is  the 
dnty  of  the  Court,  upon  its  own  motion,  to  tmeate  thti  ordtf  to  oftdtk 

■tidbncs  Gontbabt  to  Admissions  in  PuBAOiifas. —  All  eVldenee  oontrarj 
to  the  admissions  of  the  pleadings  should  be  dtaragarded,  tho  admlsstons 
frying  |^n<^tTiy  qq  the  partjT  making  them* 
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WivmvQ  NOT  SoppOBTBD  BT  BYXDiNai. —  Id  a  suit  to  eompel  the  convey- 
ance of  land,  H.  alleged  the  pnrchase  by  herself  of  an  interest  In  the  land, 
and  an  agreement  by  P.  to  exchange  title  to  other  lands  for  the  title  to 
hers;  that  she  had  deeded  her  interest  to  P.  under  the  agreement,  but 
that  P.  had  refused  to  deed  to  her.  The  answer  admitted  the  purchase 
by  H.,  but  averred  that  it  was  made  with  money  loaned  by  himself  to 
her;  admitted  the  conveyance  by  H.  to  himself,  but  denied  the  mutoal 
agreement  to  convey.  The  referee  who  tried  the  case,  found  that  the  pur- 
chase was  made  by  H.  but  with  P.*s  money,  and  that  P.  hnd  paid  no  con- 
sideration for  the  deed  from  H.  Judgment  was  for  P.  Held,  to  be  error, 
because  not  supported  by  the  evidence  —  all  evidence  contrary  to  the 
admissions  of  the  answer  being  disregarded. 

FBBSUMPTioir  iw  Favob  ov  Innocknt  Pubchaseb. —  In  a  suit  to  compel  the 
conveyance  of  land,  where  it  is  alleged  that  the  land  was  deeded  to  P. 
through  fraud  on  the  part  «f  her  afflanced  huaiband,  prior  to  marriage, 
the  flndinga  being  silent  on  the  subject,  with  no  exceptions  to  them  as 
defective,  and  P.  claiming  to  be  a  purchaser  for  value  in  good  faith,  with- 
out notice  ot  plaintiff's  equities,  it  will  be  presumed  that  all  the  facts 
iieeetsary  to  support  the  Judgment  in  favor  of  P.  were  found. 


Appbax  from  the  District  Oourt  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisocx 

This  was  a  suit  in  equity  to  compel  the  defendants  to  con- 
vey to  the  plaintiff  an  undivided  one  half  interest  in  two 
parcels  of  land— ^ one  known  as  the  Geyser  Springs  tract  and 
the  other  as  the  Nicassio  Kancho — upon  an  alleged  agree- 
ment by  the  defendant^  Joel  S.  Folack,  to  so  convey.  It  is 
alleged  in  the  complaint  that  in  the  year  1857  the  plaintiff 
purchased  an  interest  in  Goat  Island  of  Frank  Pizley,  and 
in  the  following  year  purchased  another  interest  in  the  same 
island  from  Edward  A.  King,  and  another  interest  in  tht) 
island  of  William  Hart,  Jr. ;  that  in  1861  the  defendant  Joel 
agreed  to  exchange  by  deed  an  undivided  one  half  interest 
in  the  Geyser  Springs  and  Nicassio  property  for  the  plain- 
tiff's interest  in  Goat  Island ;  that  in  pursuance  of  the  agree- 
ment the  plaintiff  gave  him  jbl  deed  to  her  Goat  Island  prop- 
erty, and  that  immediately  afterwards  he  gave  her  exclusive 
possession  of  the  Geyser  Springs  land,  but  failed  and  refused 
to  give  her  a  deed  to  either  of  the  pareeb  of  land;  that  at 
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the  time  of  the  agreement  the  title  to  the  Kicassio  Banch 
stood  in  the  name  of  one  Pratt,  but  waa  really  owned  by  the 
defendant  Joel;  that  he  proeured  Pratt  to  make  a  deed  of 
the  ranch  to  the  defendant  Mary,  who  was  then  unmarried, 
but  to  whom  the  defendant  Joel  was  then  engaged  to  be 
married,  and  whom  he  subsequently  married;  that  the  de- 
fendant Mary  knew  of  these  facts ;  that  the  deed  to  her  was 
made  to  delay  and  defraud  the  creditors  of  the  defendant 
Joel ;  and  that  he  is  indebted  to  the  plaintiff  in  the  sum  of 
twenty  thousand  dollars  —  the  value  of  the  Geyser  Springs 
property  being  ten  thousand  dollars.  The  answer  denies 
most  of  the  allegations  of  the  complaint,  but  makes  the  fol- 
lowing admissions: 

"  The  defendant  admits  that  on  the  10th  day  of  February, 
A,  D.  1857,  plaintiff  purchased  of  one  Frank  M.  Pixley  an 
interest  in  the  Island  of  Yerba  Buena^  for  the  sum  of  five 
thousand  five  hundred  dollars;  but  denies  that  the  whole 
purchase  money  thereof  was  paid  by  plaintiff,  and  alleges 
that  only  the  sam  of  six  hundred  and  fifty  dollars  was  paid, 
and  that  the  balance  of  f<mr  thousand  eight  hundred  and 
fifly  dollars  is  still  due  from  said  plaintiff  to  said  Pixley. 

^'  Admits  that  said  plaintiff  did,  on  the  9th  day  of  April, 
A.  D.  1858,  purchase  of  Edward  L.  King,  for  the  sum  of  one 
thousand  dollars,  by  deed  made  on  that  day,  another  interest 
in  and  to  said  island ;  but  denies  that  said  sum  of  one  thou- 
sand dollars,  or  any  part  thereof,  was  paid  by  said  plaintiff, 
or  by  any  person  than  this  defendant;  and  alleges  the  fact 
to  be  that  said  purchase  was  made  for  said  plaintiff  by  this 
defendant  as  her  agent,  and  that  the  said  sum  of  one  thou- 
sand dollars  paid  by  her  therefor  was  money  loaned  and  ad- 
vanced to  her  therefor  by  this  defendant,  and  at  her  special 
instance  and  request. 

"  Admits  that  plaintiff  did,  on  the  24th  day  of  June,  1858, 
purchase  of  one  William  Hart^  Jr.,  another  interest  in  ^aid 
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Island  of  Yerba  BuBna,  for  the.  sum  of  four  hundred  and 
sixty  dollars ;  but  denies  that  said  sum  of  four  hundred  and 
sixty  dollara,  or  any  part  Ih^twi,  wa^  paid  by.  said  plaintiff 
or  by  any  other  person  than  this  defendant^  and  alleges  the 
fact  to  be  that  said  purchase  was  made  ^y  this  defendant  for 
said  plaintifPy  as  her  (said  plaintiff's)  agent,  and  that  said 
sum  of  four  hundred  and  sixty  dollars  paid  by  her  hereto- 
fore, was  money  loaned  and  advanced  to  her  therefor  by 
this  defendant,  and  at  said  plaintiffs  special  instance  and 
request^ 

The  case  was  tried  by  a  referee,  who  reported  findings  sa^d 
a  judgment  for  the  defendant  The  first  finding  of  facts  was 
as  follows: 

^'That  the  defendaztt,  Joel  S.  Polack,  on  the  10th  day  of 
February,  1857,  in  the  name  of  the  plaintiff,  purchased  for 
tbe  consideration  of  tiie  sum  of  si:^  hundred  azid  fifty  (660) 
dollars^  of  F.  M,  Pixley,  an  interest  in  the  Island  of  Yerba 
Bua:La.  That  on  the  &th  day  of  April,  1858,  the  said  de- 
fendant)  Joel,  purchased  in  Ihe  name  of  the  plaintiff,  for  the 
consideration  of  the  sum  of  one  thousand  (1^000)  ddilars, 
another  interest  in  said  island.  That  on  the  24th  day  of 
June,  1858,  the  defendant^  Joel,  purchased  in  the  naxne  of 
the  plaintiff,  for  the  consideration  of  the  suni  of  four,  hun- 
dred and  sixty  (460)  dollars,  another  interest  in  said  island. 
That  the  several  sums  of  money  so  paid  for  said  respective 
interests  in  said  island,  was  the  ^noney  of  the  defendant, 
Joel,  and  no  part  of  tbe  same  was  the  money,  of  or  funishad 
by  the*  plaintiff.  That  the  plaintiff,  by  deed  dated  S^tem* 
ber  11th,  1861,  conveyed  her  interest  in  said  island  to  the 
defendant,  Joel  S.  Polack;  that  the  expressed  consideration 
in  said  deed,  was  the  sum  of  one  thousand  (1,000)  dollars, 
bntiio  pazt  of  ^atd  oonsideration'waa  at  anjr  tina  ever  paid 
by  the  defendai^ty  Joel,  to^tlie  plaintiS.**  •        '    .«  '; 
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The  plaintiff  moyed  for  a  new  trial ;  the  motion  was  denied, 
and  he  appealed. 
The  other  facts  are  stated  in  the  opinion  of  the  Oonrt 

H.  F.  Crane,  for  Appellant 

Where  a  Court  has  granted  a  new  trial  a  parly  acquires  a 
vested  right  of  which  he  cannot  be  deprived,  especially  with- 
out an  opportunity  of  being  heard,  and  in  case  of  failure  in 
his  resistance  to  save  his  exceptions^  and  see  that  some  record 
is  kept  of  the  proceedings,  and  that  some  intelligible  order  is 
entered,  from  which  he  may  appeaL 

The  first  finding  is  for  the  plaintiff,  upon  the  principal 
issue,  to  wit:  the  parol  agreement;  and  is  in  exact  accord- 
ance with  the  pleadings  and  proofs  of  the  plaintiff,  and  di- 
rectly against  the  pleadings  and  evidence  of  the  defendants. 

The  first,  second,  third,  and  fourth  clauses  of  the  first  find- 
ing of  the  referee  are  against  and  contrary  to  the  express 
admissions  and  averments  of  the  sworn  answers  of  the  de- 
fendants. The  answer  admits  expressly  that  plaintiff  made 
the  purchase  of  Pixley,  as  averred  in  the  complaint,  and  also 
avers  that  plaintiff  paid  six  hundred  and  fifty  dollars  of  the 
purchase  money.  The  finding  is  that  Polack  made  the  pur- 
chase in  the  name  of  plaintiff,  and  that  the  money  paid  was 
his  money.  As  to  the  King  and  Hart  titles,  the  defendant's 
answer  expressly  admits  that  plaintiff  made  the  purchases 
through  Polack,  as  her  agent,  and  avers  that  he  loaned  her 
the  money  to  pay.  The  findings  on  these  points  are  against 
the  averments  and  admissions  of  the  defendant's  answer,  be- 
cause the  referee  finds  that  defendant^  Polack,  purchased 
these  titles  in  the  name  of  the  plaintiff,  but  paid  for  them 
with  his  own  money.  Thus,  it  will  be  seen,  that  the  referee 
has  fpund  against  the  sworn  admissions  of  the  reoord,  which 
are  conclusive  on  tiie  defendants.  (1  Greenleaf  on  Sv«  Saos. 
27,  205 ;  JlfuZ/oni  v;  2s(tuiaZo/t2  OaL  181.) 
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John  B*  Jarhoe,  for  Bespondents. 

This  Court  will  not  take  notice  of  or  review  any  proceed- 
ings right  or  wrong,  in  the  Court  below,  unless  that  proceed- 
ing is  embodied  or  presented  in  some  statement  on  appeal. 
(Practice  Act,  Sees.  838,  333,  195,  346 ;  Harper  v.  Minor, 
27  CaL  109.) 

If  plaintiff  had  desired  to  suggest  to  this  Court  that  the 
power  of  the  Court  below  had  ceased  with  the  order  made 
by  the  Judge  on  September  21st,  1870,  and  that  the  vacat- 
ing order,  and  the  order  of  December  first  was  error,  he 
should  have  made  an  appeal  from  the  vacating  order,  and 
filed  a  statement  setting  up  the  order  of  twenty-first  of  Sep- 
tember, and  the  proceedings  had  in  setting  it  aside^  or  he 
should  have  assigned  error  in  a  separate  statement  on  appeal 
from  the  order  of  December  Ist,  .1870. 

On  the  21st  of  September,  1870,  the  cause  was  not  finally 
submitted;  defendants'  brief  was  not  filed,  nor  due.  The 
argument  was  not,  therefore,  closed,  and  an  order  disposing 
of  the  cause  was  premature  and  void.  Again,  the  order  was 
not  made  by  the  Court,  but  was  mjerely  filed  with  the  papers, 
and  not  copied  in  the  minutes.  An  order  made  out  of  Court 
without  notice,  may  be  vacated  without  notica 

The  answer  of  the  defendants  was,  in  substance,  a  denial 
of  the  fact  that  plaintiff  had  purchased  the  interests  in  Goat 
Island  with  her  own  money;  a  denial  of  any  agreement, 
verbal  or  written,  on  the  part  of  J.  S.  Polack,  to  convey  one 
half,  or  any  part,  of  the  Geysers  to  plaintiff;  a  denial  that 
he  had  ever  put  plaintiff  in  possession  of  the  Geysers,  in 
pursuance  of  any  agreement,  or  other  way,  and  an  allega- 
tion on  the  part  of  Mrs.  Polack,  that  she  had,  long  before 
her  marriage  to  defendant,  J.  S.  Polack,  and  for  value,  and 
without  notice  of  any  of  plaintiff's  claims,  bought  of  defend- 
ant, J.  8.  Polack,  the  Geyser  Springs  Rancho. 

The  first  finding  of  the  referee  is  not  in  confiict  with  de* 
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fendants'  answer;  because  while  the  answer  admits  the  pos- 
session by  plaintiff,  thej  set  up  that  all  the  money  was 
advanced  by  Polack,  except  in  one  instance.  And  in  Po- 
lack's  testimony  he  swears  that  all  the  m<meys  were  his^  and 
that  he  took  the  deeds  in  plaintiff's  name  because  he  sup; 
posed  she  would  pay  him  back  the  money  and  keep  the 
island. 

Admitting  the  deed  to  defendant  of  Qoat  Island  to  have 
been  voluntary,  as  plaintiff  says,  yet,  as  the  referee  finds 
that  plaintiff  had  no  interest  in  the  island,  it  would  not 
affect  the  rights  of  parties  either  way.  If  the  finding  was 
defective  on  this  point,  plaintiff  Aould  have  moved  to  cor- 
rect. 

By  the  Court,  Ceookbtt,  J. : 

This  cause  was  tried  before  a  referee,  who  reported  his 
findings  and  a  judgment  in  favor  of  the  defendants,  which 
was  duly  entered;  and  thereupon  the  plaintiff  moved  for  a 
new  trial.  The  motion  was  argued,  and  the  defendants^ 
counsel  was  allowed  a  certain  period  within  which  to  file  a 
brief  in  opposition  to  the  motion.  Before  the  time  had 
expired,  the  Judge,  apparently  through  inadvertence,  wrote 
and  signed  an  order  at  chambers  granting  the  motion,  and 
filed  it  with  the  papers  in  the  cause,  and  caused  it  to  be 
noted  in  the  daily  rough  minute  book  kept  by  the  Clerk, 
But  when  his  attention  was  called  to  the  fact  that  the  order 
was  prematurely  made,  he  rescinded  it  on  the  ex  partp 
motion  of  the  defendants'  counsel,  who  was  then  .permitted 
to  file  his  brief;  after  which  the  Court  denied  the  motion, 
and  the  plaintiff  has  appealed  as  well  from  the  judgment 
AS  from  the  order  denying  the  motion  for  a  new  trial 

If  we  can  review  this  order  on  the  record  here  presented 
(a  point  not  necessary  to  be  now  denied),  I  think  there  was 
no  error  in  vacating  die  order  upon  the  facta  contained  in 
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the  stipulation  of  connseL  It  was  pTematnrely  entered, 
evidently  1]iTODgh  the  inadvertence  of  die  Judge,  and  before 
the  motion  was  finally  submitted  for  decision.*  It  had  noit 
even  gone  into  the  engrossed  minntes  of  the  Clerk ;  and  it  was 
the  duty  of  die  Ooart^  as  soon  as  its  attention  was  called  to 
the  fact,  to  vacate  of  its  own  motion,  an  order  prematurely 
made,  throng  its  own  inadvertence^  before  the  final  sub- 
mission of  the  motion* 

One  of  the  grounds  of  a  motion  for  a  new  trial  was  that 
the  evidmoe  was  insaffident  to  support  the' findings  of  the 
referee;  and  as  to  some  of  the  findings  this  point  is  well 
taken.  The  first  finding  is  direcdy  against  the  admissions 
of  the  answer  of  Joel  8.  Pola^L  In  the  answer  it  is  ex- 
plicitly admitted  that  the  several  interests  of  Pizley,  King, 
and  Hart,  in  Qont  Island,  were  purchased  by  the  plaintiff, 
and  that  on  the*  purchase  of  Pixley,  she  paid,  of  her  own 
money,  the  sum  of  six  hundred  and  fifty  dollars;  but  the 
answer  avers  that  Polack  loaned  her  the  purchase  money 
paid  to  King  and  Hart  The  first  finding  is  to  the  effect 
that  all  these  purchases  were  made  by  Polack  in  the  name 
of  the  plaintiff,  and  that  he  paid  all  the  purchase  money 
out  of  his  own  funds.  All  evidence  contrary  to  the  admis- 
sions of  the  pleadings  should  be  disregarded,  the  admissions 
being  binding  on  the  party.  (1  Greenl.  Ev.  Sees.  27-206; 
Mvlford  V.  BatOaio,  82  Cal.  181.)  This  finding  was  clearly 
not  justified  by  the  evidence;  but  it  is  claimed  that  this 
finding  is  immaterial,  in  view  of  the  subsequent  findings, 
whidi,  it  is  said,  are  decisive  of  the  action.  This  is  doubt- 
lees  true,  if  it  be  conceded  that  the  error  into  wbich  the 
referee  fell  in  the  first  finding  bad  no  influence  upon  his 
mind  in  deciding  upon  the  conflicting  evidence  on  the  other 
points  in  the  case.  The  contest  turned  mainly  on  two  ques- 
tionsy  to  wit:    First — Whetiier  the  ccmsidarmtiai  of  tiie 
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eonveyanoe  from  the  plaintiff  to  Folack  of  her  interest  in 
Ooat  Island  was  a  promiae  hj  the  latter  to  amvey  to  the 
plaintiff  one.half  of  the  Geyser  Springs  property,  or  whether 
the  oonvoyanoe  was  made  solely  on  acooimt  of  the  plaintiff's 
indebtedness  to  Polack  for  the  advances  made  by  him  on 
the  purchase  by  her  of  the  interests  of  King  and  Hart  in 
Goat  Island.  Second — Whether  Polack  put  the  plaintiff 
into  possession  of  the  Geyser  Springs,  in  virtue  of  his  verbal 
promise,  to  convey  to  her  one  half  of  the  property.  On 
both  these  issues  tiie  refers  found  against  the  plaintiff,  on 
the  erroneous  assumption  that  the  plaintiff  held  the  interests 
in  Goat  Island,  acquired  through  Pizley,  Eing,  and  Hart, 
not  in  her  own  right,  but  in  trust  for  Polack,  who  had  pur- 
chased the  property  in  the  plaintiff's  name,  and  paid  for  it 
with  his  own  money.  But  if  the  referee  had  assumed  as 
true  the  admissions  of  the  answer  on  this  point,  as  he  ought ' 
to  have  done,  it  might,  and  probably  would,  have  materially 
influenced  his  judgment  in  weighing  the  conflicting  evi- 
dence on  the  contested  points  above  mentioned.  A±  all 
events,  we  cannot  assume  that  this  error  of  the  referee  did 
not  and  could  not  properly  influence  his  mind  in  deciding 
on  the  credibility  of  witnesses,  who  flatly  contradicted  each 
other  as  to  the  most  material  facts  of  the  case.  Assuming 
that  Polack  purchased  and  paid  for  the  Goat  Island  prop- 
erty, and  took  the  deeds,  for  his  own  convenience,  in  the 
plaintiff's  name,  the  referee  may  well  have  concluded  that 
the  plaintiff  and  her  daughter  were  not  worthy  of  credence 
when  they  testified  that  Polack  pnmiised  to  convey  to  the 
plaintiff  one  half  of  the  Geyser  Springs,  in  consideration  of 
a  conveyance  to  him  of  the  mere  legal  title  to  the  Goat 
Island  property,  of  which  he  was  already  the  equitable 
owner.  But  he  might  have  taken  a  very  different  view  of 
the  credit  to  which  they  were  entitled,  and  of  the  probable 
truth  of  their  statements,  if  he  had  assumed  that  the  plain- 
tiff was,  in  fact^  the  owner  of  the  Goat  Island  property. 
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subject  onlj  to  a  debt  of  one  tiiousand  four  hundred  and 
six^  doUim  due  to  Polack  for  the  money  adyaneed  on 
the  purchases  from  King  and  Hart  The  defendant  Mary 
Pohick,  however,  claims  to  have  been  a  purchaser  for  value, 
in  good  faith,  and  without  notice  of  the  plaintifiPs  equities 
of  the  Geyser  Springs  prior  to  her  intermarriage  with  the 
other  defendant  The  findings  are  entirely  silent  on  this 
branch  of  the  case,  and  there  was  no  exception  to  the  find- 
ing as  defective.  In  such  cases  the  rule  is  well  settled  in 
this  Ck>urt  that  we  wiU  presume  all  the  facts  to  have  been 
found  which  are  necessary  to  support  the  judgment  We 
cannot,  therefore,  disturb  tlie  judgment  as  to  Mary  Polack. 

Judgment  affiirmed  as  to  the  defendant  Mary  Polack,  and 
reversed  as  to  the  defendant  Joel  &  Polack,  and  remanded 
for  a  new  trial  as  to  him* 

Watj.ao»,  J.,  concurring; 
I  concur  in  the  judgment 


[No.  2.021.] 

J.  M-  BORAmiAN  V.  J.  HAMMOND  ato  0.  SOHITTT. 

JmuDxcTXcm  or  9tAxm  Couxrs. —  State  Goorti  tiato  cooeorreiit 
tiDB  t€  eoMo  of  aeUon  cognlnlilo  In  admlrally  whore  only  o  < 
TCB04J  to  ooofbt. 

LiAUUTT  OF  CoMKOM  Caxxixb.— "A  ^mmoii  eorrler  U  not  onlj  responsible 
tor  negUgence  tat  Is  sn  Insurer  scmlnst  any  loss  not  occasioned  bj  act 
if  God,  the  pidflis  enemies,  or  the  fanlt  of  the  party  safferins  the  leas. 

tmmt,  —  Bummm  ov  Paoov^-^Whsn  loss  oocors,  the  harden  of  proet  hi  upon 
the  carrier  to  show  that  tt  resoltsd  from  one  or  the  other  of  these  ex- 
cepted casss. 

tMMMtLm  loa  nMMAom  m  Oabqo  or  Tmol^— Where  the  cargo  of  a 
feossl  Is  damaged  hi  eonseqaence  of  an  aeddent  whldi  remits  from  the 
Selling  of  the  tide,  unless  it  appear  that  the  Tossel  conld  not  have  been 
•s  moored  as  to  prerent  It  hetng  left  agrovad*  the  owner  of 
to  Uakle  for  the  I 
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Appbai.  from  the  District  Court  of  the  Fifth  Judidid  Dis- 
trict, 0>uBt7  of  San  Joaquin. 

The  facta  are  stated  in  the  opinion  of  the  OonrL 

Byers  &  EUiott,  for  Appellants,  argued  thpit  the  Court  had 
no  jurisdiction  of  the  subject  matter  of  the  action,  and  cited 
2  Story  on  Const  Sees.  1663, 1666 ;  1  Kent's  Com.  366,  367 ; 
Ths  People  v.  The  Steamer  America,  34;  CaL  679.  They  also 
argued  that  the  damage  resulted  from  an  inevitable  accident^ 
for  which  a  carrier  is  not  responsible.  (2  Kent,  826 ;  Fwulk- 
ner  v,  Wright,  1  Rice,  107 ;  Neal  v.  Sanderson,  2  Smedes  & 
Marsh.  672 ;  Eveleigh  v.  Sylvester,  2  Brevard^  178.) 

/.  H.  Budd,  for  Respondent. 

By  the  Court,  Tbmplb,  J. : 

In  this  case  there  is  no  brief  on  file  on  the  part  of  the 
respondent,  although  there  is  on  file  what  purports  to  be  a 
reply  to  respondent's  brief.  We  are  therefore  compelled  to 
investigate  the  case  without  the  assistance  of  counsel,  so  far 
as  respondent  is  concerned. 

The  complaint  charges  that  defendant  is  a  common  carrier, 
and  as  such  undertook  to  carry  for  plaintiff  twenty-one  tons 
of  wheat  from  the  City  of  Stockton  to  San  Francisco;  that 
the  wheat  was  delivered  to  the  defendant  and  received  by 
him,  but  was,  while  in  transit,  damaged  through  the  fault 
of  defendant.  To  recover  this  damage  is  the  object  of  this 
suit.  The  answer  admits  that  the  defendant  yrsB  a  common 
carrier.  The  contract  and  the  loss  were  proven  substantially 
as  alleged.  This  appeal  is  by  the  defendant  from  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  oxder  denying  a  new 
trial. 

The  defendant  contends  that  flie  Court  has  no  jurisdiction, 
because  the  action  arises  upon  a  maritime  contract^  and  is 
cognizable  in  admiralty.    This  position  is  manifestly  unten- 
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able.  The  Judiciary  Act,  which  defines  the  jurisdicfibn  of 
the  Dictrict  Oourtft  of  the  United  States,  and  confers  npota 
them  admiraltj  jurisdiction,  secures  to  suitors  a  common 
law  remedy,  where  the  common  law  is  competent  to  give  it. 
It  has  been  repeatedly  held  that  the  State  Courts  have  con- 
current jurisdiction  of  causes  of  action  cognizable  in  admi- 
ralty where  only  a  common  law  remedy  is  sought. 

The  vessel  of  the  defendant,  at  the  time  of  the  loss,  was 
moored  at  the  wharf  at  the  City  of  Stodrton,  where  vessels 
usually  lie  while  loading  and  unloading.  But  a  portion 
of  plaintiflPs  wheat  had  been  taken  on  board,  when  the  tide 
receding  left  the  vessel  upon  the  mud  in  the  slough.  There 
happened  to  be  under  the  vessel  a  piece  of  cord-wood  which 
was  pressed  down  into  the  mud,  but  which,  owing  to  the 
weight  of  the  vessel,  punched  a  hole  in  the  bottom  of  .the 
vessel,  which  caused  it  to  fill  with  water,  and  hence  the  loss. 

The  Oourt  finds,  that  the  damage  was  occasioned  by  a 
large  piece  of  cord-wood,  which  had  sunk  to  the  bottom  of 
the  place  where  the  vessel  lay;  but  whether  it  came  to  lie 
there  accidentally,'  or  had  been  placed  there  by  some  person, 
the  Court  was  unable  to  determine.  The  parties  were  both 
ignorant  of  its  being  there,  until  after  the  damage  had  been 
done;  that  at  the  time  of  the  injury  the  defendant's  vessel 
-was  strong  and  in  good  condition  and  sufficient  to  have  safely 
earned  the  plaintifTs  goods,  but  for  the  accident. 

Under  these  circumstances  there  can  be  no  doubt  of  the 
liability  of  the  defendant  A  common  carrier  is  not  only 
responsible  for  negligence,  but  is  an  insurancer  against  any 
loss  not  occasioned  by  act  of  God,  the  public  enemies,  or  the 
fault  of  the  party  suffering  the  loss.  When  loss  occujrs  the 
burden  of  proof  is  upon  the  carrier,  to  show  that  it  resulted 
from  one  or  the  other  of  these  excepted  cases. 

It  is  not  necessary  to  decide  whether  defendant  would 
liave  been  liable,  had  it  appeared  that  the  stick  of  wood 
liad  sunk  to  its  place  without  the  inteirpoaition  of  the  agency 
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of  man*  The  falling  of  the  tidei  leaving  the  vessel  upon  the 
bottom  of  the  sloughy  must  have  been  anticipated.  There 
was  no  sudden,  unlooked-for  physical  event,  agfunst  which 
no  prudence  could  guard.  It  does  not  appear  that  the  vessel 
could  not  have  been  so  moored  that  it  would  not  have  been 
left  aground  when  the  tide  receded.  It  may  be  claimed^  with 
some  degree  of  plausibility,  that  the  defendant  would  be 
liable  for  want  of  proper  care. 
Judgment  and  order  affirmed. 


[No.  2.927.] 

W.  K  OUMMmOS  V.  W.  H.  STEWAET. 

BiPLiyxN  —  BaBONBOUS  JUDOMBNT. —  Wbere  the  action  was  repleTin  In  the 
detinet,  and  the  Court  found  that  the  valne  ot  the  property  was  six  hun- 
dred doUan,  that  the  plalntUT  was  its  owner  and  entitled  to  its  posses- 
lion,  and  tliat  the  defendant  detained  it  from  liim,  and  then  gave  judc- 
ment  In  faTor  d  the  plaintiff  for  the  property,  or  for  the  sum  of  one 
hnndred  and  sefenty-alx  dollars  and  twenty  cents,  at  the  option  of  the 
defendant;  held,  to  be  error;  first*  because  it  gave  the  defendant  tho 
optioii  to  retaia  the  property  by  paying  a  named  sum ;  and,  seoond*  h^ 
eanse  the  som  to  be  paid  was  less  than  the  yalne,  as  found. 

App]&ax«  from  the  District  Court  of  the  Third  Judicial  Dia- 
trictf  Coun^  of  Santa  Cnu. 

On  the  12th  of  October,  1869,  Strahle  &  Hughes  leased 
certain  billiard  tables  to  McEwen  for  one  year,  under  a  writ- 
ten agreement  that  he  should  pay  them  a  monthly  r^it  of 
forty-three  dollars  and  ei^ty-four  cents,  and  at  the  end  of 
the  year  should  have  the  ri^t  to  purchase  the  property  for 
the  sum  of  five  dollars.  On  the  12th  day  of  July,  1870, 
HcEwen  sold  the  tables  to  one  Otto,  informing  him  that 
fifty-three  dollars  and  ei^ty-seven  cents  of  the  rent  re- 
mained unpaid.  In  the  same  month  Otto  sold  the  propert> 
to  the  defendant  for  eij^t  hundred  dollars,  and  afkerwarda 
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tendered  to  Strahle  &  Hughee  fifty-three  dollars  and  eighty- 
seven  cents,  which"  they  refused  to  receive,  claiming  that 
there  was  due  them  the  sum  of  one  hundred  and  seventy- 
six  dollars  and  twenty-four  cents.  In  July,  1870,  Strahle  & 
Hughes  sold  their  interest  in  the  tables  to  the  plaintiff,  who 
brought  this  suit  to  recover  the  property,  or  the  value  of  it 
The  Court  rendered  judgment  in  favor  of  the  plaintiff  for 
the  property,  or  for  one  hundred  and  sevenly-six  dollars  and 
twenty  cents. 

The  other  facts  are  stated  in  the  opinion. 

Albert  Hogan,  for  Appellant 

Eeacock  dk  Adams,  for  Respondent 

By  the  Court,  Wallace,  J. : 

The  Court  below  found  that  the  title  to  the  personal  prop- 
erty sued  for  was  in  Strahle  &  Hughes,  and  was  vested  in 
Cummings  by  the  transfer  they  made  to  him  in  July,  1870, 
and  that  it  had  never  vested  in  McEwen,  Otto,  or  the  defend- 
ant, Stewart;  that  Cummings,  after  the  transfer  to  him,  and 
before  commencing  the  action,  demanded  of  the  defendant 
the  possession  of  the  property,  but  the  latter  refused  to  com- 
ply with  the  demand ;  that  the  rent  due  upon  the  lease  had 
not  becii  paid  according  to  its  terms ;  that  Otto,  from  whom 
the  defendant  derived  the  property,  had  tendered  to  Strahle 
&  Co,  only  fifty-three  dollars  and  eighty-seven  cents,  when 
the  amount  really  then  due  for  rent  was  one  hundred  and 
seventy-flix  dollars  and  twenty-four  cents ;  that  Strahle  &  Co. 
had  refused  to  receive  the  smaller  amount  so  tendered ;  and 
that  the  value  of  the  property  was  six  hundred  dollars. 

Thereupon  judgment  was  rendered  that  plaintiff  recover 
the  property,  or  one  hundred  and  seventy-six  dollars  and 
twenty  cents,  with  interest  thereon. 

Subsequently  to  the  rendition  of  this  judgment,  the  de- 
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fendant  having  deposited  in  Court  the  amount  of  the  judg- 
ment and  costs,  the  Court  ordered  that  the  property  in 
controversy  be  redelivered  to  the  defendant,  that  he  be 
"  declared  to  be  the  owner  thereof,"  and  that  satisfaction 
of  tjie  judgment  be  entered.  This  appeal  is  from  the  jtidg' 
ment  and  the  order. 

The  Court  having  found  that  the  property  belonged  to  the 
plaintiff,  and  not  to  the  defendant,  and  the  latter  having  no 
right  to  detain  it  after  the  demand  made  upon  him  for  its 
delivery,  and  it  being  also  found  that  its  value  was  six  hun- 
dred dollars,  it  followed  by  necessary  legal  conclusion  thai 
the  plaintiff  was  entitled  to  the  property,  if  it  could  be  had, 
or  if  it  could  not,  then  to  its  ascertained  value  —  six  hundred 
dollars. 

The  amended  answer  of  the  defendant  denied  the  title  of 
the  plaintiff,  and  denied  his  right  to  the  possession  of  the. 
property  in  controversy.  It  did  not  set  up  the  lease  from 
Strahle  &  Co.,  under  which  the  defendant  had  received  it, 
nor  did  it  aver  performance  or  any  excuse  for  non-perform- 
ance by  the  defendant,  or  by  McEwen,  or  Otto,  of  the  con- 
ditions and  stipulations  of  the  lease,  nor  offer  to  pay  the  rent 
then  due,  or  due  at  any  time  and  unpaid,  or  allege  any  mat- 
ter whatsoever  entitling  the  defendant  to  be  relieved  from 
the  ascertained  forfeiture  of  the  right  of  possession  of  the 
property  under  the  terms  of  the  lease.  The  defense  rested 
wholly  upon  the  asserted  legal  right  of  the  defendant  to  the 
property  and  to  its  possession.  There  was,  therefore',  no  case 
presented  for  relief  upon  equitable  grounds,  or  by  the  pay- 
ment or  tender  of  the  rent  due  upon  the  lease.  That  one 
hundred  and  seventy-six:  dollars  and  twenty  cents  was  due  as 
Tent,  and  not  merely  the  smaller  sum  of  fifty'-three  dollars 
and  eighty-seven  cents,  tendered  and  refused,  was  only  im- 
portant as  establishing  that  under  the  terms  of  the  lease  the 
defendant  had  lost  the  right  to  the  possession  of  the  prop- 
erty sued  f or,  and  was  not  to  be  oonaidered  for  the  purpose 
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of  affecting  the  amomit  of  money  for  which  judgment  was 
to  be  rendered  if  the  plaintiff  should  succeed  in  the  action. 

Again,  the  action  was  replevin  in  the  detinet,  and  Ibe 
facte  being  ascertained  that  the  property  was  of  the  yalue  of 
•iz  hundred  dollars,  that  the  plaintiff  was  its  owner  and 
entitled  to  its  possession,  and  that  the  defendant  detained  it 
from  him  (no  damages  for  the  detention  being  found),  it  re- 
aulted  that  the  plaintiff  was  entitled  to  judgment  for  the  pos- 
session of  the  property,  if  delivery  thereof  could  be  had; 
otherwise,  for  ite  vdue  as  found* 

But  the  judgment  as  rendered,  was  for  the  property  or 
for  one  hundred  and  seventy-eiz  dollars  and  twenty  cents, 
with  interest,  etc.,  and  as  thus  rendered  it  gave  the  defend- 
ant the  option  to  retain  the  property  by  paying  a  named 
sum  of  money,  and  that  sum,  too,  less  in  amount  than  the 
ascertained  value  of  the  property  itself. 

I  think  that  &e  judgment  and  order  should  be  reversed 
and  the  cause  remanded,  with  directions  to  render  judgment 
for  the  plaintiff,  in  accordance  with  the  views  expressed  in 
this  opinion. 

Ur.  Jnatiea  Sfbaqux  expressed  no  opinion. 


(IVo.  2,891.] 

K   B.   HIGOINS   9.   JAMES   BARKER  abb  B.  W. 
THOMPSON. 

Wasbb  Biobys  —  Jumionrr  Oohwtbut  wits  Vaxmer^ — H.  eonstnictad 

ft  water  ditch,  by  which  he  appropriated  three  hundred  Inchee  of  water 
from  ft  raonlng  ttream,  hat  not  all  of  the  stream.  B.  appropriated  the 
remainder  o<  the  water.  Bahfteqaflntly  H.  made  a  new  ditch,  appropri- 
ating water  from  the  same  etream.  In  a  rait  te  enjoin  B.  from  intes- 
feitng  with  H.  In  the  use  of  the  water,  H.  obtelned  a  verdict  that  the 
■Btund  dltdi  did  not  diminish  the  qnantity  approprteted  hy  B.,  tnd  Jodg- 
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mcnt  wM  rendered  enjolnlns  B.  from  disturbing  H.  In  the  me  of  three 
hundred  Inches  of  water.  Held,  that  the  Judgment  wag  consistent  with 
the  Terdict  and  with  justice. 

Appxal  from  the  District  Court  of  the  First  Judicial  Dia- 
trict^  County  of  Santa  Barbara. 

Hie  facts  are  stated  in  the  opinion  of  tbe  Gourb 

J.  Franklin  Williama,  for  Appellants. 

Charles  E.  Htiae^  for  Respondeat 

By  the  Court,  Cbookbtt,  J. : 

The  plaintiff  alleges  that  in  1867  he  constructed  a  ditch, 
whereby  he  appropriated,  and  thenceforth  continued  to  use, 
for  milling  and  other  useful  purposes,  the  water  of  a  certain 
creek  flowing  along  the  margin  of  his  land ;  that  afterwards, 
and  whilst  he  was  so  using  the  water,  the  defendants,  with 
force  and  violence,  tore  down  his  dam,  so.  as  to  prevent  the 
flow  of  water  in  the  ditch,  and  refuse  to  permit  him  to  main- 
tain the  dam,  threatening  again  to  destroy  it  if  he  should 
rebuild  it ;  that  the  defendants  are  unable  to  respond  in  dam- 
ages, and  that  the  injury  which  he  would  suffer,  if  the  dam 
is  abated,  would  be  irreparable.  The  prayer  is  for  damages ' 
and  for  an  injunction  restraining  the  defendants  from  inter- 
fering with  plaintiff  in  the  use  of  the  water. 

The  answer,  after  denying  most  of  the  material  averments 
of  the  complaint,  sets  up  new  matter,  to  the  effect  that  the 
first  ditch  constructed  by  the  plaintiff  was  a  small  ditch, 
carrying  only  a  part  of  the  water  of  tiie  creek,  leaving  a 
surplus,  which  the  defendants  appropriated  for  domestic  pur- 
poses and  irrigation ;  t2iat  after  they  had  so  appropriated  the 
surplus  water,  the  plaintiff  constructed  a  new  ditch  of  larger 
capadty,  which  carried  off  and  diverted  all  the  water  of  the 
creek  from  its  natural  bed,  and  entirely  cut  off  that  portion 
of  the  water  which  the  defendants  had  appropriated.    As 
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aflirmative  relief,  they  pray  for  damages  against  the  plain- 
tiff. 

At  the  trial  a  jury  was  impaneled,  to  whom  special  issues 
were  submitted,  and  who  foxmd,  in  effect,  that  the  couBtruc- 
tion  of  plaintiff's  ditch  in  1867  waB  an  appropriation  of  the 
waters  of  the  creek  to  the  extent  of  the  capacity  of  the 
ditch,  which  was  sufficient  to  carry  the  greater  portion,  but 
not  all  the  water  of  the  creek ;  that  the  plaintiff,  therefore, 
did  not  appropriate  aU  the  water  of  the  creek;  that  in  the 
Spring  or  Summer  of  1870  the  plaintiff  built  a  new  dam  or 
ditch,  which  diverted  a  portion  of  the  water  of  the  creek, 
bnt  not  enough  to  diminidi  the  quantity  appropriated  by  the 
defendants.  The  Court  entered  a  Judgment  fixing  the  quan- 
tity of  water  to  which  the  plaintiff  is  entitled  at  three  hun- 
dred inches,  which  it  finds  to  have  been  the  capacity  of  the 
plaintiff's  first  ditch,  and  enjoining  the  defendants  from  dis- 
turbiDg  the  plaintiff  in  the  use  and  enjoyment  of  that  quan- 
tity of  water.  But  no  damages  were  awkrded  either  to  the 
plaintiff  or  defendants.  From  this  judgment  the  defendants 
appeal  on  the  judgment  roll  alone,  and  insist  that  on  the 
facts  found  by  the  jury  the  injunction  ought  to  have  been 
dissolved  and  the  complaint  dismissed.  But  I  discover  no 
error  in  the  record*  The  plaintiff  first  appropriated  all  the 
water  which  his  original  ditch  would  carry,  which  the  C!ourt 
finds  was  three  hundred  inches;  and  the  defendants  after- 
wards appropriated  the  whole  or  a  portion  of  the  surplus. 
Subsequently  the  plaintiff  constructed  a  new  dam  or  ditch; 
but  the  judgment  limits  the  quantity  of  water  to  be  diverted 
by  the  plaintiff  to  three  hundred  inches,  which  is  the 
amount  ori^nally  appropriated,  and  leaves  all  the  surplus 
for  the  use  of  the  defendants.  The  judgment  appears  to  me 
to  be  entirely  consistent  with  the  verdict  and  with  juatice^ 
•o  far  as  the  facts  are  disclosed  in  the  leoord* 

Judgment  affirmed. 
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{No.  a,744.] 

JOHN  W.  MOEEIS  v.  BENCH  ANGLE. 


ItaW   TBZAL    STATBHBHV   TXaATBD   AS    SUCH,    TROUOH    CALUD 

AmAU-^  Wbere  «  transcript  on  appeal  showed  that  a  notles  of  motUm 
for  new  trial  was  fiyen  and  argued  in  dne  time,  and  that  the  pofaits 
made  on  such  motion  eonld  not  properly  be  considered  without  a  state- 
ment on  auch  motion,  and  that  no  objection  was  made  on  such  motion  for 
want  of  such  statement ;  and  the  transcript  contained  a  statsment  mani- 
festly Intended  as  a  statement  on  new  trial,  but  beaded  «*  Statement  on 
Appeal :  "  held,  that  such  statement  should  be  treated  as  a  statement  on 
motion  for  new  trial. 
PnnsuMPTioN  or  Bioulabitt  op  PBocasDiKak  e»  Dramzcr  Ooiibtw— It  Is 
not  to  be  presumed  that  a  District  Court  would  proeesd  to  hear  and 
determine  a  motion  for  new  trial  on  the  ground  that  the  erldence  was 
Insafflclent  to  Justify  the  findings,  without  a  settled  statement  as  Tequlred 
by  law. 

APPBAL  —  HaTTSBS    not    past    op    JUDOMmr    BOtl.    HUSV    BB    DlIBODnD    IN 

Statement  ob  Bill  op  Bzceptions. —  Notices  of  motion  to  strike  out 
portions  of  plei^dlngs,  or  to  dismiss  action  and  orders  upon  such  motions, 
and  Judgment  rolls  In  other  suits  Introduced  as  evidence,  do  not  constitute 
a  part  of  the  Judgment  roll  in  a  cass^  and  hence  are  not  a  part  of  the 
record  on  appeal,  unless  embodied  in  a  statement  or  bill,  of  exceptions. 
Tbansaction  Constituting  Absoluts  Salb  and  not  Mobtoaob. —  Where 
Morris  and  Angle  owned  a  lot  of  sheep,  and  Morris  executed  a  bill  of 
sale  of  bis  half  to  An^e,  who  was  In  possession,  in  consideration  of  the 
surrender  to  him  of  his  own  note,  preriously  giyen  to  Angle,  and  the 
giving  to  him  of  Angle's  note  for  the  balance;  and  Angle  at  the  same 
time  agreed  in  writing  to  sell  back  to  Morris  at  a  future  tlme^  on  payment 
of  the  money  represented  by  the  notes :  held,  that  the  transactton  eonstl- 
tatsd  an  absolute  sale,  and  not  a  mortgage. 

Appsal  from  the  District  Court  of  tibo  Seventh  Judicial 
District,  County  of  Mendocino. 

This  was  an  action  to  recover  the  one  half  of  eighteen 
hundred  and  nlnety-eeven  sheep,  being  a  lot  of  seven  hun- 
dred and  fifty  daimed  to  have  been  mortgaged  by  plaintiff 
to  defendant  on  May  30th,  1866,  and  their  increase  up  to  the 
commencement  of  the  suit  in  October,  1869;  and  in  default 
of  such  sheep,  for  the  sum  of  three  thousand  seven  hundred 
and  ninety-four  dollars.    The  contracts  and  papers  passing 


Oct  1871.]  MoBBiB  V.  AsmjL  287 


betwem  the  parties^  and  the  sttntmnding  circmnstanoes^  are 
folly  stated  in  the  opinion.  There  waa  a  judgment  in  the 
Court  below  in  favor  of  plaintifF  for  the  smn  of  four  htoidred 
and  eighty-nine  dollars  and  twenty-three  cents  and  one  half 
of  eleven  hundred  and  forty-five  sheep.  Defendant  appealed 
from  the  judgment  and  also  from  an  order  overruling  his 
motion  for  a  new  triaL 

The  statement  contained  in  the  transcript  on  appeal, 
though  called  and  headed  ^'Statement  on  Appeal,"  showed 
in  terms  that  it  was  a  statement  on  motion  for  new  trial 
The  grounds  of  alleged  error  were  set  forth  expressly  as 
those  upon  which  defendant  would  "rely  upon  the  hearing 
of  said  motion  for  new  trial,"  and  the  document  concluded 
with  the  words:  ^'Wherefore,  defendant  asks  for  a  new  trial 
in  this  cause." 

The  statement  noticed  the  fact  that  certain  motions  had 
been  made  to  strike  out  portions  of  the  complaint  and  to 
dismiss  the  action;  that  they  had  been  overruled,  and  that 
defendant  excepted;  but  it  did  not  embrace  the  papers 
used  in  such  motions,  or  show  the  grounds  or  the  orders 
made.  These  notices  and  orders,  as  also  the  judgment  rdll 
in  a  previous  suit  between  the  same  parties,  were  printed  in 
the  transcript;  but  not  as  a  part  of  the  statement  or  of  a  bill 
of  exceptions. 

The  testimony  on  the  part  of  the  plaintiff,  contained  in 
the  statement,  tended  to  show  that  defendant  often  talked 
-with  plaintiff  about  the  best  way  to  take  care  of  the  sheep, 
that  he  once  asked  plaintiff  to  find  a  place  to  keep  them,  I 

and  said  that  plaintiff  must  do  his  part;  that  he  rented  &e 
sheep  to  one  Petty,  and  said  to  him,  "  Keep  account  of  the  i 

wool,  as  I  have  to  settle  with  Morris ;"  that  he  said  once  to 
Horris:  "Let  us  go  down  the  country  and  find  a  sheep  | 

nnge  for  our  sheep;"  tlmt  on  anodier  occasion  he  said  that 
lie  had  a  mortgage  on  the  sheep  from  Morris;  and  at  an- 
other time  he  said  that  Morris  would  have  some  sheep  if  he 
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paid  for  or  redeemed  litem.  The  defendant  on  his  part  de- 
nied that  he  had  said  anything  of  the  kind,  oir  of  any  sach 
import  or  meaning. 

Leeman  Haile,  for  Appellant 

The  note  of  Morris  to  Angle  having  been  delivered  np  by 
the  latter  to  the  former  at  the  time  the  bill  of  sale  of  the 
sheep  was  made,  it  is  plain  that  the  transaction  did  not  con- 
stitute a  mortgage  to  secure  that  note.  There  was  then  no 
longer  a  debt  or  evidence  of  a  debt  owing  from  plaintiff  to 
defendant.  A  mortgage  is  a  security  for  the  payment  of 
money  upon  a  subsisting  debt;  there  cannot  be  a  mortgage 
without  a  debt,  for  the  one  wholly  depends  upon  the  other. 
(1  Hillard  on  Mortgages,  2;  Wright  v.  Boss,  36  Cal.  441.) 

The  bill  of  sale  is  absolute  on  its  face,  and  was  clearly 
intended  as  an  absolute  sale.  The  agreement  cannot  be 
held  to  have  been  intended  as  a  defeasance,  or  have  the 
effect  of  rendering  the  sale  a  mortgage,  for  the  reasons  that 
it  does  not  purport  to  be  a  defeasance,  or  in  any  manner 
r^fer  to  the  bill  of  sale;  it  is  not  for  the  same  sheep  con- 
veyed in  the  bill  of  sale,  but  for  sheep  of  the  same  quality 
as  those  **now  owned  by  the  said  party  of  the  first  part;'' 
it  is  not  for  the  sheep  conveyed  in  the  bill  of  sale,  with  their 
increase  for  one  year,  but  for  the  same  number,  to  wit:  three 
hundred  and  seventy-five,  to  be  delivered  one  year  from 
date;  nor  does  the  price  to  be  paid  by  the  terms  of  the 
agreement  correspond  to  the  debt  upon  which  the  pretended 
mortgage  is  alleged  to  have  been  given  —  the  price  to  be  paid 
being  six  hundred  and  fifty-six  dollars  and  twenty-five  cents, 
in  gold  coin,  and  the  pretended  debt  being  four  hundred  and 
twenty-six  dollars. 

MeOarvey  S  Carofhers,  and  Thi>mas  B.  Bond,  for  Re- 
tpondent. 

Tlie  several  motions  to  strike  ont  and  the  motion  to  du- 
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miss,  the  orders  made  npoa  tfaem^  and  the  judgment  roll  in 
the  previouB  case  of  Morris  v*  Angle,  are  not  properly  in« 
eluded  in  the  transcript^  for  the  reason  that  thej  are  no  part 
of  the  judgment  roll  in  the  case  at  bar  and  are  not  embodied 
in  any  statement  or  bill  of  eaiceptions.  They  should,  there- 
fore, be  stricken  out  (More  v.  De  Voile,  28  OaL  174 ;  Ear-' 
per  V.  Minor,  27  CaL  109.) 

There  is  also  no  statement  on  motion  for  new  trials  or  any- 
thing purpoarting  to  be  such  a  statement,  in  the  transcript 
There  is  nothing  but  a  statement  on  appeal.  In  the  absence 
of  a  statement  on  motion  for  a  new  trial,  the  insufficiency  of 
evidence  to  justify  the  decision  cannot  be  inquired  into,  and 
if  it  could,  the  evidence  being  conflicting,  the  Court  would 
not  disturb  the  decision.  {Eagar  v.  Lucas,  29  CaL  310^ 
Oayliard  v.  Eoberlin,  18  Cal.  895.) 

There  is  no  finding,  it  is  true,  of  any  indebtedness  from 
Morris  to  Angle;  but  there  is  nothing  to  show  that  all  the 
evidence  is  before  the  Court,  and  the  presumption  is  thait 
there  was  evidence  to  sustain  the  judgment  {Tewksbury  v. 
McOrajf,  88  OaL  287.) 

The  transacticm,  though  it  may  be  strictly  speaking  a 
mortgage,  has  all  the  properties  of  a  pledge.  Not  only  is 
that  the  effect  of  the  documents  taken  together,  but  the  tes- 
timony shows  that  the  parties  had  frequent  settlements  con- 
oeming  the  expenses  of  taking  eare  of  the  sheep  and  the 
profits  from  the  sale  of  wool  and  mutton,  and  that  in  said 
settlements  defendant  presented  accounts  against  Morris  for 
salt,  shearing,  herding,  and  other  expenses,  subsequent  to 
the  execution  of  the  bill  of  sale,  and  told  Petty  to  ^^keep 
account  of  the  wool,  as  he  had  to  settle  with  Morris,'' 

By  the  Court,  SpnAGin,  J.t 

The  statement  found  in  the  transcript  with  the  eaption 
^^  Statement  on  Appeal,"  is  manifestly  the  statement  of  ap- 
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pellant  on  motion  for  a  new  trial ;  the  matters  therein  oom- 
tained  clearly  indicate  that  the  same  was  intended  as  a  state- 
ment on  motum  for  a  new  trial;  and  further,  the  transcript 
discloses  that  defendant  in  dne  time  and  form  gave  notice  of 
his  intention  to  move  for  a  new  trial,  and  that  the  motion 
was  in  due  time  and  form  made  by  him,  which  motion  was 
argued  before  the  Court  by  the  counsel  of  die  respective 
parties,  and  no  objecti<m  appears  to  have  been  made  by 
plaintiff  to  the  hearing  of  such  motion  for  want  of  a  prop^ 
statement  on  which  to  base  the  same;  and  it  is  not  to  be 
presumed  that  the  Court  would  proceed  to  hear  and  deter- 
mine a  motion  based  upon  the  ground  ^^  that  the  evidence  is 
insufficient  to  justify  the  findings,'^  without  a  settled  state- 
ment >M  required  by  law. 

The  appeal  is  by  the  defendant  from  the  judgment,  and 
also  from  the  order  denying  his  motion  for  a  new  triaL 

The  notices  of  motions  to  strike  out  and  to  dismiss,  and 
the  orders  of  the  Court  upon  such  motions,  also  that  portion 
of  the  transcript  denominated  the  judgment  roll  in  a  former 
suit  between  these  parties,  do  not  legitimately  constitute  a 
portion  of  the  record  in  this  case  on  appeaL  They  are  not 
embodied  in  any  statement  or  biU  of  exceptions,  and  consti- 
tute no  part  of  the  judgment  roll  in  this  case^  hence  cannot  be 
regarded  on  this  appeal. 

The.  plaintiff  claims,  and  the  Court  below  so  found,  that 
the  transactions  between  the  parties  of  May  30th,  1866,  c(m- 
stituted  a  mortgage  by  plaintiff  to  defendant  to  secure  an 
existing  indebtedness  of  plaintiff  to  defendant  Defendant 
insists  that  the  evidence  does  not  sustain  this  finding,  but 
that  such  finding  is  against  the  evidence.  If  this  point 
is  well  taken,  there  is  no  necessity  for  considering  other 
points  urged  by  appellants.  The  transaction  of  May  30th, 
1866,  is  evidenced  by  two  separate  instruments  in  writ- 
ing; and  to  these  instruments,  and  the  surrounding  circum- 
stances of  the  parties  thereto,  at  the  time  of  their  execu- 
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tioi^  we  must  look  for  a  true  inteipretatioii  of  what  th$ 
parties  intended  to .  aooomplish  bj  the  execution  of,  these 
writings..  From  these  writings  and  the  surrpunding  cir-^ 
cumstances  attending  their  execution^  as  disclosed  bj  the 
evidence,  the  parties,  in  mj  judgment^  most  clearly  intended 
to  aooomplidi  an -absolute  sale  of  an  undivided  half  of  seven 
hundred  and  fifty  dieep,  by  the  plaintiff  to  the  defendaiilt 
in  consideration  of  six  hundred  and  fifty^six  dollars  apd 
twenly-five  cents  then  paid  by  defendant  to  plaintiff,  as 
follows:  Four  hundred  and  twealy^ix  dollars  by  the  sur- 
render of  his  note  for  that  sum  held  by  defendant^  and  the 
balance,  two  hundred  and  thirty  dollars  and  twenty-five 
cents,  by  defendant's  note,  then  executed  and  delivered  to 
plaintiff;  and  further,  to  arrange  tb^  terms  for  a  purehase 
of  three  hundred  and  peven^-five  sheep  of  a  specified 
quality,  by  plaintiff  from  defendant^  to  be  consummated  on 
the  1st  di^  of  June,  1867.  The  circumstances  attending 
the  making  and  execution  of  these  two  instruments  of  writ- 
ing on  the  30th  of  May,  1866,  most  condudiyely  demon- 
strate that  the  terms  of  each  instrument  fully  and  plainly 
express  the  intention  of  the  parties  thereto.  These  circum- 
stances and  facts  are  substantially  as  follows:  Prior  to  the 
30th  day  of  May,  1866,  plaintiff  and  defendant  had  been 
joint  owners  of  seven  hundred  and  fifty  sheep,  which  wefe 
then  on  defendant's  ranch.  Plaintiff,  on  that  day,  was  in* 
debted  to  defendant  in  the  stun  of  four  hundred  and  twenty- 
six  dollars,  for  which  defendant  held  his  note,  bearing  in- 
terest at  the  rate  of  two  per  cent  per  month;  and  for  the 
purpose  of  paying  and  taking  up  that  note  he  made  an  ab- 
solute and  unconditional  sale  a£  his  interest  in  the  herd 
of  sheep  for  the  sum  of  six  hundred  and  fiffy-six  dollars  and 
twenty-five  cents,  which  he  received  by  taldng  up  his  note 
to  defendant  for  four  hundrod  and  tweaty-mx.  dollars  thereof 
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and  taking  the  promifisorf  note  of  defendant  for  the  residue. 
This  part  of  the  transaction  between  the  parties  ia  partially 
evidenced  by  a  bill  of  sila  executed  by  plaintiff,  in  the  fol- 
lowing language: 

^For  and  in  oonsideration  of  the  sum  of  six  hundred  and 
fifty-six  dollars  and  twenty-five  cents,  I  have  this  day  sold  to 
R  Angle  all  the  right,  title,  and  interest  that  I  own  and 
have  in  and  to  the  certain  flock  of  sheep  now  in  the  posses- 
eion  of  B.  Angle,  and  which  said  flock  of  sheep  the  said  R. 
Angle  and  myself  have  heretofore  jointly  and  equldly  owned. 
This  sale  is  made  upon  the  basis  of  one  dollar  and  seventy- 
five  cents  per  head  The  nimiber  sold  estimated  at  three 
hundred  and  seventy-five  sheep.  No  allowance  made  to 
either  party  for  any  actual  variation  of  the  estimated 
number.  The  receipt  of  the  purchase  money,  to  wit:  six 
hundred  and  fi:Qy-six  dollars  and  twenty-five  cents,  is  hereby 
acknowledged* 

^Signed,  John  W.  Mosbis.^ 


» 


Upon  the  execution  of  l2iis  bill  of  sale  by  plaintiff,  the 
defendant  delivered  to  him  the  promissory  note  of  four  hun- 
dred and  twenty-six  dollars,  heretofore  referred  to,  and  made 
and  delivered  to  plaintiff  his  (defendant's)  promissory  note 
for  the  residue  of  the  purchase  price  of  said  sheep ;  and  there- 
upon, on  the  same  30th  day  of  May,  1866,  plaintiff  and 
defendant  made  and  executed  in  writing  and  in  duplicate 
an  agreement  in  language  as  follows: 

'^  This  article  of  agreement,  entered  into  this  SOtli  day  of 
Hay,  A  D.  1866,  between  R  Angle,  party  of  the  first  part, 
and  John  W.  Morris,  party  of  the  second  part,  witnesseth : 
That  the  said  party  of  the  first  part,  for  and  in  consideratian 
of  the  promises  and  undertakings  of  the  said  party  of  the 
second  part  hereinafter  set  forth,  doth  agree  with  the  said 
party  of  the  second  part  to  deliver  to  the  said  party  of  the 
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second  part,  <m  the  let  day  of  June,  iu  D.  1867,  at  Walker 
Vall^,  in  the  County  of  Mendocino^  three  hundred  and 
aeventy-^ye  sheep,  of  the  same  quality  as  those  now  owned 
by  the  said  party  of  the  first  part  And  the  said  party  of 
the  second  part  doth  agree  with  the  said  party  of  the  first 
part,  that  he,  the  said  party  of  the  second  part^  will,  at  the 
time  and  place  aforementioned,  to  wit:  on  the  1st  day  of 
June,  A.  D.  1867,  and  at  Walker  Valley,  in  Mendocino 
County,  pay  to  the  said  party  of  the  first  part  the  sum  of 
six  hundred  and  fifty-six  dollars  and  twenty-five  cents,  in 
gold  coin  of  the  United  States  of  America, 

**  In  witness  whereof  we  have  hereunto  set  our  hands,  this 
80th  day  of  May,  1866.     [Signed.]     R  Aholb,  Jomr  W. 

MOHBIS.^ 

Such  are  the  writings  and  attendant  ciroumstances  evi- 
dencing the  character  of  the  transactions  between  plaintiff 
and  defendant,  on  the  30th  May,  1866,  in  reference  to  plain* 
tiff's  undivided  half  interest  in  the  flock  of  seven  hundred 
and  fifty  sheep.  The  fact  that  the  defcsidant  surrendered  to 
plaintiff,  on  the  receipt  of  the  above  bill  of  sale,  the  only, 
evidence  of  indebtedness  he  then  held  against  plaintiff^  and 
at  the  same  time  executed  and  delivered  to  plaintiff  his 
own  promissory  note  for  the  residue  of  the  purchase  price 
of  the  sheep  as  named  in  the  bill  of  sale,  and  did  not  retain 
m  hold  any  evidence  of  an  indebtedness  on  the  part  ol 
plaintiff  to  him,  most  strongly  and  conclusively  tends  to 
show  the  intention  of  the  parties  was  to  absolutely  and  un- 
conditionally transfer  the  tiUe  and  property  of  plaintiff  in 
the  sheep  to  defendant  The  subsequent  agreement,  in 
writing,  above  set  forth,  given  in  evidence  on  the  trial  by 
plaintiff,  did  not  in  the  slightest  degree  tend  to  indicate  an^ 
other  or  different  intention  in  the  transaction  evidenced  by 
the  bill  of  sale  than  such  as  is  indicated  by  its  terms;  and 
flubeequent  expressions  of  defendant,  given  in  evidence  on 
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the  trial  by  plaintiff,  e^en  if  perfectly  understood  and 
related  by  the  witnesa,  were  entirely  inadequate  to  ohange 
or  modify  the  terms  or  effect  of  a  deliberate  agreement 
previoosly  madCi  or  to  convert  what,  at  the  time^  was  in- 
tended to  be  an  absolute  sale,  into  a  mortgage.  Had  all 
the  seven  himdred  and  fifty  sheep  died  upon  the  hands  of 
defendant  before  the  1st  day  of  June,  1867,  the  entire  loss 
manifestly  would  have  fallen  on  him;  and  had  the  market 
value  of  sheep,  of  like  quality,  advanced  to  two  dollars  and 
fifty  cents  per  head  by  the  Ist  day  of  June,  1867,  the  plain- 
tiff could  rightfully  have  insisted  upon  the  delivery  to  him, 
by  defendant,  of  tbe  three  hundred  and  seventy-five  sheep 
on  tender  of  six  hundred  and  fifty-six  dollars  and  twenty- 
five  cents,  or  damages  for  failure  so  to  da  The  total  loss 
of  all  his  sheep,  by  defendant,  would  not  have  discharged 
him  frcHU  the  obligation  under  his  agreement  of  May  30th, 
1866;  nor  would  the  plaintiff  have  been  relieved  from  his 
obligation  to  pay  defendant  six  himdred  and  fifty-six  dollars 
and  twenty-five  cents,  in  gold  coin,  on  the  Ist  of  June,  1867, 
for  three  hundred  and  seven1y»five  sheep,  of  tbe  specified 
quality,  had  the  market  value  of  sheep  of  like  quality  at  that 
time  fallen  to  one  dollar  per  head. 

With  these  views,  it  becomes  unnecessary  to  notice  othor 
questions  discussed  by  counseL 

The  judgment  and  order  denying  defendant's  motion  for  a 
new  trial  should  be  reversed^  and  cause  remanded  for  further 
prooeedingk    So  ordered* 
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JOHN  REEDY  ato  JOHN  BIXBT-  v.  J.  WESLEY 
SMITH,  WALTER  L.  SMITH,  HOSEA  K  DUD- 
LEY Ain>  D.  OONRAD. 
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Action. —  Where  a  complaint  set  forth  a  contract  by  defendanta  to  build 
a  dam,  and  tbelr  fallnra  to  comply  theivwUli ;  alle^ad  daipagaa  ta  ptali^ 
tUEa,  on  aoconnt  of  loea  of  proAta  whleh  thej  would  hava  mada  by  thalr 
4itch»  If  the  dam  had  been  built,  and  demanded  a  judgment  for  damagaa ; 
held,  that  a  demurrer  on  the  ground  that  It  united  two  cauaea  of  action 
would  not  lie. 

OOHTBACT  HSLD  BiNDnw  vBOVoa  SiomD  BT  OMbT  (um  PAari«— WlMra 
a  contact  by  which  one  party  waa  to  build  a  dam  and  the  other  to  pay 
therefor  in  certain  Inatallmenta,  waa  algned  only  by  the  ftrat  party ;  but 
It  appeared  the  other  party  paid  hla  inatallmenta  aa  thareln  provided, 
and  both  acted  upon  It  aa  binding  ;^  h^d,  that  a  flndinc  of  a  DIatrict 
Court  to  the  effect  that  It  waa  executed  and  binding,  ahould  not  be  dia- 
turbed. 

OoHBTBOcTiox  09  CoNTBACTB.-— Hie  Object  of  conatntetlon  of  a  contract  li 
to  aacertain  the  Intention  of  the  partiea  in  entarlng  Into  it 

MBANiira  or  Btipuultion  to  do  ▲  thing  "as  soon  ab  fbacticablb.** --n4 
contract  to  do  a  thing  "  aa  soon  as  practicable,**  tmpllea  that  clrcum- 
Btancea  may  occur  which  will  delay  the  completion  oC  It.  Tha  word 
"practicable**  cannot  be  underatood  wtth  regardl  to  tha  maaaa  at  tha 
command  of  the  contractors,  for  they  may  be  entltaly  Inadaquata ;  hot  In 
BBcertalning  what  waa  intended,  the  nature  of  tha  contract,  tha  dUB- 
enltlea  to  be  overcome,  and  the  Importance  to  tha  other  party  aC  an 
early  completion  of  It,  are  to  be  conaldered. 

**  nACnCABLB  **   DOBS   NOT  HBAN   '*  WiTHIN  THB  BANOB  OV  HUMAH  MBABB.** 

—  Where,  in  an  action  on  a  contract  to  build  a  dam  -  In  the  year  18OT, 
or  as  soon  thereafter  aa  practicable,'*  the  Court  inatructad  tha  jury :  "  If 
yon  beliere  It  waa  practicable,  or  if  It  waa  within  the  range  oC  homan 
meana  to  have  constructed  It,  then  defendanta  are  liable  for  not  doing  ao ; 
the  word  practicable  means  that  which  can  be  accomplished  by 
means ;  **  MM,  error. 

BMLMAGBB    UNDBB   CONTBACT   ab    DIBTINOUXSHBD   BBOM    DAMAflBB    POM 

ov  CONTBACT. —  Where  a  contract  for  building  a  dam,  and  guaranteeing 
It  to  stand  for  five  years  after  completion,  and  the  payment  of  Inatall- 
ments  therefor  as  the  work  progressed,  proyided  that  If  withtai  the  fire 
years  it  washed  away  it  waa  to  be  rebuilt,  or  tha  Inatallmenta,  or  a  pro- 
portional part  thereof,  according  to  the  time  the  dam  stood,  should  be 
refunded ;  Jield,  that  the  rule  of  damages  laid  down  by  the  contract  had 
reference  solely  to  the  guarantee,  and  that  damagaa  for  failure  to  build 
at  all  mBBt  bo  BBoartaUed  by  tha  ordinary  ralSB. 
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Appeal  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  County  of  Mariposa. 

This  wa^  an  action  upon  an  alleged  oontraet  between  the 
parties,  entered  into  June  21st,  1867,  by  which  the  defend- 
ants agreed  to  build  a  dam  across  the  Tuolumne  River,  about 
a  mile  and  .a  half  above  the  Town  of  La  Grange,  sufficientlj 
high  to  cause  the  water  of  the  river  to  flow  in  ordinary  re- 
quirements in  the  ditch  owned  by  plaintiffs — said  dam  to  be 
completed  in  the  year  1867,  or  as  soon  thereafter  as  practi- 
cable, and  guaranteed  to  stand  five  years  after  completion; 
in  consideration  whereof  plaintiffs  agreed  to  pay  one  thou- 
sand five  hundred  dollars  on  August  Ist,  1867,  two  thousand 
five  hundred  dollars  when  the  dam  should  be  half  done,  two 
thousand  five  hundred  dollars  when  it  should  be  completed, 
six  thousand  five  hundred  dollars  with  interest  in  twelve 
months  after  completion,  and  providing  for  repairs  or  re- 
building or  repayment  of  the  installments  paid,  or  a  propor- 
tional part  thereof,  according  to  the  time  the  dam  might  have 
stood,  if  it  should  be  washed  away  within  the  five  years.  It 
appears  that  plaintiffs  paid  the  first  two  installments, 
amounting  to  four  thousand  dollars,  and  defendants  pro- 
ceeded to  build  the  dam;  but  in  November,  1867,  and  before 
the  completion  of  the  labor,  all  their  work  was  washed  away, 
and  nothing  further  was  done.  The  complaint  averred  that 
defendants  could  readily  and  easily  have  built  the  dam  in 
1867,  or  in  1868,  but  had  n^lected  to  carry  on  the  work 
with  proper  energy;  that  plaintiffs  were  thereby  deprived  of 
realizing  profits  to  the  amount  of  ten  thousand  dollars  from 
their  ditch,  and  it  prayed  for  damages  in  that  amount,  and 
for  costs. 

Defendants  demurred  to  the  oomplaint  on  the  ground, 
among  others,  that  several  causes  of  action  had  been  im- 
properly joined;  that  is  to  say,  a  cause  of  action  on  the 
express  contract,  a  cause  for  general  damages  for  breach  of 
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contract,  and  a  cause  for  damages  for  being  deprived  of  tha 
value  of  the  ditch.  This  demurrer  was  overruled,  and  de- 
fendants then  answered,  denying  the  allegations  of  the  com* 
plaint  and  the  execution  of  the  contract,  and  setting  up, 
among  other  things,  that  there  was  a  verbal  contract  be* 
tween  the  parties  to  the  same  effect,  and  that  there  were 
various  modifications  of  it  afterwards. 

It  appeared  in  proof  on  the  trial  that  the  written  contract 
tet  out  in  the  complaint  had  been  signed  by  the  defendants 
only,  and  they  objected  that  it  was  therefore  not  binding 
upon  them  for  want  of  mutuality.  The  objections  were 
overruled  and  the  contract  admitted  in  evidence,  against 
their  objections.  There  was  also  evidence  tending  to  show 
a  verbal  contract  to  the  same  effect 

Among  the  instructions  given  by  the  Oourt  to  the  jury 
before  whom  the  cause  was  tried,  besides  the  one  quoted  in 
the  opinion,  was  one  to  the  effect  that  the  plaintiffs  must 
recover,  if  at  all,  not  only  the  amount  of  money  advanced 
by  them,  but  all  damages  in  addition,  which  they  had  sus- 
tained by  reason  of  the  defendants'  non-oompliance  with  their 
contract 

The  verdict  and  judgment  having  been  in  favor  of  plaii^ 
tiffs  for  fivB  thousand  five  hundred  dollars,  defendants  ap- 
pealed. 

0.  DoTsey,  P.  D.  WiggmUm,  and  L.  F.  Jones,  for  Appet 

lants. 

The  complaint  contains  several  causes  of  action  impropOTly 
imited.  It  claims  the  money  paid  under  the  contract  by 
plaintiffs  to  defoidants,  which  was  all  the  damages  that 
plaintiffs,  under  any  circumstances,  could  claim  in  case  de- 
fendants violated  the  contract,  and  also  claims  damages  on 
account  of  the  water  ditch. 

The  contract  was  an  executory  contract,  containing  mutual 
and  dependent  promises  and  conditions,  and  it  does  not  ap- 
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pear  ever  to  have  been  signed  by  pliuntiff.  Such  a  contract 
does  not  become  the  oontract  of  any  of  the  parties,  until 
ihej  all  sign  it.  (Tewksburyy.  O'Cofmell,  21  Oal.  60 ;  Loch- 
hart  v.  Ogden,  30  Cal.  554 ;  Livingston  ▼.  Badgers,  1  Gaines, 
684 ;  Emery  v.  Neighbor,  2  Halsliead  C.  L.  145 ;  2  Parsons  on 
Oon.  582;  Arnold  v.  Richmond  Iron  Works,  1  Gray  434; 
Orcutt  V.  Nelson,  Id.  586 ;  Whiteslone  v.  Stodder,  8  Mart, 
La.  95;  Weston  v.  Oenesee  Mutual  Insurance  Company, 
2  Kern.  268.)  The  fact  that  defendants  went  on  and  built 
the  dam  would  give  them  a  right  of  action  against  the  plain- 
tiffs for  the  value  of  the  work  done ;  but  they  could  not  stie 
plaintiffs  on  the  written  contract,  if  they  never  had  signed  it. 
The  right  of  action  would  be  on  a  parol  oontract;  on  the 
implied  promise  to  pay  for  the  work  ordered  to  be  done. 
Because  defendants  perform'ed  the  work  believing  that 
plaintiffs  had  signed  the  contract,  could  not  make  the  con- 
tract under  which  the  work  was  done  a  written  oontract,  so 
far  as  plaintiffs  were  concerned.  The  plaintiffs  could  only 
be  bound  on  a  parol  contract,  and  the  written  oontract  set 
out  in  the  complaint  could  avail  none  of  the  parties,  except 
so  far  as  it  might  be  evidence  tending  to  show  what  the 
terras  of  the  parol  contract  were. 

The  instruction  as  to  the  meaning  of  the  word  practicable 
was  clearly  not  law.  Any  act  which  may  be  done  by  human 
means  may  be  perfectly  practicable  and  possible  to  one  per- 
son, and  impracticable  and  impossible  to  another  person. 
But  the  meaning  which  the  parties  intended  to  attadi  to 
the  word  was  that  the  dam  should  be  built  in  the  year  1867, 
or  within  a  reasonable  time  thereafter,  due  regard  being  had 
to  the  defendants'  means,  their  engagements,  and  the  nature 
of  the  work  to  be  performed.  (See  2  Parsons  on  Oon.  497 ; 
Aiwood  V.  Emery,  1  C.  B.  110;  Pale/s  Moral  Philosophy, 
104 ;  Potter  v.  Ontario  and  L.  M.  Ins.  Oo.  5  Hitt.  147 ;  Web- 
ster's Dictionary,  words  Possible  and  Impracticable.) 

There  was  also  error  in  the  instruction  as  to  damages. 
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The  contract  contains  within  itself  the  measure  of  damages 
in  the  event  that  it  was  not  complied  with  by  the  defend- 
ants. If  the  dam  was  washed  away  within  five  years  the 
defendants  were  to  rebuild  it^  or  repay  to  the  plaintiffs  the 
amonnts  advanced  by  them;  and  this  provision  of  the  con- 
tract limits  the*  measure  of  damages^  in  case  it  is  violated  by 
defendants,  to  the  amount  of  money  paid  by  plaintiffs. 


7«  B.  Campbell  and  Alexander  Deeiring,  for  Bespondents. 


The  complaint  is  not  demurrable.  It  sets  out  a  eontraot^ 
and  the  acts  of  plaintiffs  under  it  It  is  not  the  ^^  deprecia- 
tion of  the  value  of  the  ditch/'  but  the  use  of  the  water 
ronning  through  the  ditch,  that  plaintiffs  urge  as  a  ground 
of  damages;  and  it  was  the  very  purpose  of  the  dam  ^^to 
cause  the  water  to  flow,  in  ordinary  requirements,  in  the 
ditch.''  If  the  complaint  was  deemed  indefinite  in  its  state* 
ment  of  damage,  an  objection  should  have  been  made  that 
could  have  reached  it,  in  a  proper  way,  in  the  lower  Court 
It  cannot  be  raised  by  demurrer.  (1  Van  Santvoord's  Eq. 
Practice,  190.)  But  the  respondents  had  a  right  to  set  forth 
all  the  facts  of  the  case,  and  if,  in  so  doing,  they  established 
m  right  to  recover  on  tvTO  different  grounds,  it  is  no  cause 
for  demurrer.     {MtOs  v.  Bameff,  22  CaL  240.) 

The  authorities  cited  by  appellants,  as  to  contracts  void 
for  want  of  mutuality,  go  to  the  extent  only  that  they  can 
be  avoided  if  both  parties  have  not  acted.  But  it  has  been 
repeatedly  held  that  when  bo4h  have  acted  under  the  con- 
tract, thou^  executed  by  one  only,  they  can  be  sued,  and 
want  of  mutuality  is  no  defense.  (Qdt^  on  Contracts,  17; 
Worrai  t.  Mtain,  1  Selden,  229.) 

As  to  the  instructions  of  the  Court  to  the  jury,  there  ia 
but  a  partial  statement  of  evidence;  and  we  submit  that 
mdx  being  the  fact,  this  Court  will  not  leverse  the 
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their  contract.  What  would  be  reasonable,  as  I  have  said, 
would  depend,  in  a  great  measure,  upon  the  nature  of  the 
difficulties  to  be  overcome  and  the  importaiice  of  an  early 
completion  to  the  plaintiffs,  in  reference  to  which  Ihe  de- 
fendants must  have  contracted,  I  think,  therefore,  the  in- 
struction was  erroneous. 

The  rule  of  damages  laid  down  in  the  contract  has 
reference  solely  to  the  guarantee  that  the  dam  shall  stand 
for  five  years  from  the  date  of  its  completion.  The  damages 
for  failure  to  construct  the  dam  according  to  contract,  if 
any,  must  be  ascertained  by  the  ordinary  rules  upon  the 
subject. 

Judgm^it  reversed,  and  cause  remanded  for  a  new  triaL 

Mr.  Justice  Csookbtt  did  not  participate  in  the  foregoing 
decisi(»L 


[No.  2,890.] 


JOHN  KEYS  V.  THE  BOARD  OF  SUPEEVISOKS  OF 
MARIN  COUNTY. 

AuTHOBiTT  ov  D18TBICT  COURTS  A8  TO  Cestiorabi. —  The  District  Goorts 
and  the  Judges  of  those  Courts  have  authority  to  issue  the  writ  of  cer- 
tiorari.   The  amendments  to  the  Constitution  do  not  affect  the  question. 

Fbocbbdinos  of  Supbbvisobs  Subjbct  of  Review. —  The  proceedings  of  a 
Board  of  Supervisors,  in  laying  out  a  highway,  involved  the  exercise  of 
Judicial  functions  In  the  sense  of  rendering  such  proceedings  the  subject 
of  reriew  throng  the  Instrumentality  of  a  writ  of  certiorari. 

lUDZCiAL  Discretion  ab  to  Cbbtiobabi. —  The  granting  or  refusal  of  a 
writ  of  certiorari  for  the  purpose  of  reviewing  the  action  of  a  Board  of 
Supervisors,  is  within  the  sound  discretion  of  the  Court,  having  due 
regard  to  public  convenience. 

GfeBTioBABi  Birred  uy  the  Lapse  of  a  Ybab. —  Unless  circumstances 
of  an  extraordinary  character  be  shown  to  have  intervened,  the  remedy 
through  a  writ  of  certiorari  should  be  held  to  be  barred  by  the  lapse  of 
one  year. 

BXPENDITURBS   OF   PUBLIC   MONBT    TO   BE   CONSIDERED. The   Board    Of   Supcr- 

risors  of  Marin  County  made  an  ord«r  opening  a  highway,  and,  under 
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the  Iwllef  that  Xttt  proeeedinci  w6r»  flaal,  oonaiderablt  raaw  of  th*  pub- 
lic oMmejn  wort  ezponded  In  ImprortBf  the  road,  fold,  that  partloa 
Injured  by  tht  road,  who  failed  to  oomplate  for  more  than  a  year  after 
the  order  waa  made,  ahould  be  remitted  to  their  ordtnary  remedtea. 

Appxai.  from  the  Distriot  Ooort  of  the  Seventh  Jndioid 

District,  Marin  County. 

The  facts  are  stated  in  Ihe  opiniott  of  the  Oonit 
E.  B.  Mohan,  for  Appellant 

Under  the  constitution  of  the  State^  as  amended,  Ae  Db- 
trict  Court,  and  much  less  the  Judge  at  chambers  and  on 
ex  parte  application,  has  no  power  or  jurisdiction  to  issue 
such  writ  By  Article  YI,  section  four,  of  that  instrument, 
original  jurisdiction  to  issue  this  writ  and  to  hear  and  deter- 
mine proceedings  under  it,  was  given  to  the  Supreme  Court. 
(Tyler  v.  Houghton,  26  CaL  28;  Miller  v.  Sup.  of  Sac. 
County,  26  CaL  95.) 

The  remedies  by  action  are  adequate.  If  the  proceedings 
are  void,  trespass  will  lie  (2  Hill,  28,  29),  and  there  is  a 
remedy  provided  by  the  statute  xmder  which  the  road  was 
laid  out.     (Statutes  of  1866,  p.  716,  see.  18.) 

The  application  for  the  writ  is  too  late — it  is  nearly  two 
years  after  the  order  was  made,  and  after  large  expenditures 
have  been  incurred.  If  the  defendant  was  dissatisfied  with 
the  proceedings  of  the  Supervisors,  and  not  content  with  the 
remedy  given  him  by  the  statute,  he  should  at  least  com- 
mence his  proceedings  to  set  aside  their  action  within  a  rea- 
sonable time.  (17  Abb.  P.  R  324;  People  t.  Mayor  of  N. 
T.,  2  Hill,  13 ;  Blmendorf  r.  Mayor  of  New  Torlc,  26  Wend- 
673 ;  People  ex  rel.  Finch  y.  Overseer  of  Poor  of  Berne,  44 
Barb.  467 ;  People  t.  Supervisors  of  Queens,  1  Hill,  198.) 

The  writ  of  certiorari  does  not  lie  to  review  tike  action  of 
tiie  Board  of  Supervisors  in  laying  out  a  highway.  It  is  the 
exercise  of  the  right  of  eminent  demain,  execntive  in  its 
character  and  not  subject  to  review.    Hie  office  of  the  writ 
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of  certiorari  is  to  bring  in  review  the  proceedings  of  Boards, 
etc.,  when  acting  judicially.  An  examination  of  the  decis- 
ions of  this  Court  will  show  that  it  has  always  been  confined 
to  that  office.  (In  re  Oearge  M.  Hanson,  2  CaL  262 ;  WU- 
son  V.  Supervisors  of  Sacramento,  3  Cal.  386 ;  Oray  A  John- 
son V.  Schupp,  4  CaL  185 ;  People  ex  ret  Church  v.  Hesten, 

6  Cal.  679;  Ohard  v.  Harrison,  7  Cal.  113;  CouUerY.  Stork, 

7  Cal.  244 ;  People  ex  reL  San  Francisco  Fire  Department, 
14  CaL  479 ;  MUliken  v.  Huber,  21  CaL  166;  Walter  v.  Ffl- 
son,  22  Cal.  466;  Murray  v.  Supervisors  of  Mariposa 
County,  23  Cal.  492;  FaU  v.  Paine,  23  CaL  302;  MiUer  v. 
Supervisors  of  Sacramento  County,  25  C^L  93;  People  v. 
Shepard,  28  CaL  115.) 

Shafter,  Southard  &  Seawell,  for  Bespondent. 

By  the  Court^  Walulob^  J. : 

This  appeal  is  taken  from  the  judgment  of  the  District 
Court  of  the  County  of  Marin,  rendered  upon  the  return  to 
a  writ  of  certiorari,  issued  by  the  Judge  of  that  Court  upon 
the  petition  of  Keys,  and  vacating  certain  proceedings  of 
the- Board,  by  which  it  had  located  and  established  a  public 
road,  commencing  near  the  Town  of  Tomales.  The  order 
of  the  Board  brought  under  review  was  entered  upon  its 
records  on  the  5th  day  of  November,  1868,  and  the  applica- 
cation  for  the  writ  was  made  on  the  7th  day  of  October, 
1870,  nearly  two  years  after  the  entry  of  the  order. 

We  are  of  opinion  that  the  District  Courts,  and  the 
Judges  of  those  Courts,  have  authority  to  issue  the  writ  of 
certiorari  (Pr.  Act,  Sec.  456,  and  Act  of  April  20th,  1863, 
concerning  Courts  of  justice,  etc.  Sec  25),  and  that  the  late 
amendments  to  the  Constitution  of  the  State  do  not  affect 
the  question. 

We  think,  too,  that  the  proceedings  of  the  Board,  in 
establishing  the  road,  involved  the  exercise  of  judicial 
functions  in  the  sense  of  rendering  those  proceedings  the 
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subject  of  review,  throng  the  instnunentality  of  the  writ 
of  certiorarL  (Pr.  Act,  siopra,)  The  objections  uiged  hj 
the  appellant  in  each  of  these  respects  musti  therefore,  be 
overruled. 

But  the  granting  or  refusal  of  a  writ  of  certiorari,  for  tiie 
purpose  of  reviewing  such  proceedings  as  those  here  in 
question,  is  to  be  determined  by  the  exercise  of  a  sound 
judicial  discretion.  Considerations  of  the  public  oonvenienoe 
are  not  to  be  overlooked  in  its  determination*  In  The  People 
ex  rel.  Church  v.  The  Supervieors  of  AUegany,  15  Wend. 
206,  the  Court  said:  ^^In  the  exercise  of  the  superintending 
power  of  this  Court  over  inferior  jurisdictions,  the  writ  of 
error  is  a  writ  of  right,  and  issues  on  conforming  to  such 
regulations  as  have  been  prescribed  by  law.  But  the  writ 
of  certiorari,  especially  in  those  cases  where  it  is  used  for 
the  purpose  of  reviewing  the  acts  and  decisions  of  the 
special  jurisdictions  which  are  created  by  statute,  and  do 
not  proceed  according  to  the  course  of  the  common  law, 
such  as  Boards  of  Supervisors,  Commissioners  of  Highways, 
and  the  like,  does  not  issue  ex  debito  justitiWy  but  only  on 
application  to  the  Court  and  special  cause  ^own.  The 
reason  is,  that  these  bodies  exercise  powers  in  which  the 
people  at  large  are  concerned,  and  great  public  detriment 
or  inconvenience  might  result  from  interfering  with  their 
proceedings.'* 

So,  too,  in  The  People  ex  rel.  Agnew  and  others  v.  The 
Mayor,  etc.,  of  New  York,  2  Hill,  12,  which  was  a  certiorari 
to  review  the  proceedings  of  the  corporation  of  the  City  of 
New  York  in  constructing  a  public  improvement,  Biwnson, 
J.,  in  delivering  the  opinion  of  the  Court,  said:  "The 
allowance  of  the  writ  rests  in  the  sound  discretion  of  the 
Court,  and  it  has  often  been  denied  where  the  power  to  issue 
it  was  unquestionable,  and  where  there  was  apparent  error 
in  the  proceedings  to  be  reviewed."  In  the  same  case  he 
f  liirther  observed  that  it  was  *^  important  to  notice  that  the 
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ordinanoe  for  making  the  improvemeiDt  was  passed,  the 
work  done,  and  the  assessment  made  and'  confirmed  more 
than  three  years  before  the  certiorari  was  sued  out*  The 
time  for  bringing  a  writ  of  error  from  a  final  judgment  is 
limited  by  law  to  two  years;  and  I  think  a  case  can  rarely 
happen  when  it  would  be  proper  to  allow  a  certiorari  after 
the  lapse  of  a  longer  period.  This  is  a  sufficient  ground  for 
quashing  the  wiit^  aside  from  other  eonsiderations  tending 
to  the  same  result'' 

It  has  been  observed  already  that  in  the  case  at  bar  nearly 
two  years  were  permitted  to  elapse  after  the  entry  of  the 
order  complained  of  before  application  was  made  for  tiie 
writ  An  appeal  to  this  Court  from  a  final  judgment  of  a 
District  Court,  is  barred  by  the  lapse  of  one  year ;  and  we 
are  of  opinion  that,  unless  circumstances  of  an  extraordinary 
character  be  shown  to  have  intervened,  the  remedy  through 
a  writ  of  certiorari  should  be  held  to  be  barred  by  the  lapse 
of  a  like  period  of  time. 

It  appears  by  the  record  before  us,  too,  that  after  the 
entry  of  the  order  complained  of  by  which  this  public  road 
was  established,  or  supposed  to  have  been,  considerable  sums 
of  the  public  moneys  have  been  expended  in  the  erectioni  of 
bridges,  and  otherwise  rendering  the  road  suitable  for  the  use 
for  which  it  was  intended,  doubtless  in  the  belief  that  the 
proceedings  were  free  from  question  as  to  their  legal  suffi- 
ciency. Under  such  circfumstances,  and  after  such  great 
delay,  it  is  better  that  parties  injured  by  the  proceedings  of 
the  Board,  or  supposing  themselves  to  be  so,  should  be  remit- 
ted to  the  ordinary  remedies  afforded  them  by  the  law,  rather 
than  allowed  to  seek  redress  through  the  instrumentality  of 
this  writ. 

The  judgment  of  the  Court  below  must,  therefore,  be 
reversed,  and  the  cause  remanded,  with  direcUooa  to  digT"iw 
the  writ;  and  it  is  so  ordered* 
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!N'either  Mr.  Justice  Spbagub  nor  Mr.  Justice  Tskplb 
participated  in  this  decision. 


[No.  2,442.] 

A.  O.  BROWN  ahd  FRANCES  BROWN,  Hts  Wifb,  v. 
THE  CENTRAL  LAND  COMPANY,  SHERMAN 
DAY,  a  T.  H.  PALMER,  CYRUS  H.  BRADLEY, 
FREDERICK  B.  HASWELL,  EDWARD  MoLEAN, 
Aim  JACOB  HARDY. 

Fbt  C&OCKBTT;  J.,  SPBAGUB^  J^  coneurrlBCi 

Pown  TO  8«LL  09  CnoiT,  WHSN  TiMV  OF  Crsdit  not  8fjcifim>.— ^Where 
Brown  and  wife  anthorlsed  Taylor  to  sell  thetr  land  on  credit,  without 
epecUying  the  time  of  such  credit,  and  Taylor  sold  on  a  credit  of  eeyen 
yean;  held,  that  Taylor  could  only  sell  upon  a  reasonable  credit,  and 
that  the  question  of  the  reasonableness  of  the  credit  was  to  be  determined 
only  after  testimony  heard. 

Appbax  from  the  District  Oonrt  of  tiie  Third  Judicial  Dis- 
trict, Alameda  Cotmly. 

This  was  an  action  to  quiet  title  to  certain  lands  in  Oak- 
land Township,  Alameda  County.  The  defendants  Day, 
Palmer,  Bradley,  Haswell,  McLean,  and  Hardy,  disclaimed. 
To  the  answer  of  The  Central  Land  Company,  setting  up 
the  contract  between  Brown  and  wife  and  Taylor,  the  plain- 
tiffs demurred.  The  demurrer  having  been  sustained  and 
defendant  declining  to  amend,  there  was  a  judgment  for 
plaintiffs.     The  defendant  appealed. 

Charles  A.  Tuttle,  for  Appellant.  • 

If  the  Central  Land  Company  has  an  equitable  interest  in 
the  land  by  virtue  of  the  facts  set  out  in  the  atif^v^er,  the 
judgment   is   erroneous.     The   oontract  contempktas   that 
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Taylor  mi^t  make  sales,  giving  credit  for  a  portion  of 
the  purchase  money  beyond  September  12th,  1869,  without 
limiting  the  time  of  the  credit.  As  it  is  expressly  provided 
that  the  sums  on  credit  should  bear  interest  after  that  date, 
the  intention  was  that  the  length  of  credit  might  be  whatever 
Taylor  saw  fit  to  give. 

Again,  tiie  contract  gave  Taylor  and  his  assigns  an  equi- 
iTtable  interest  in  the  land*  It  was  an  ezocntoiy  contract 
There  was  no  forfeiture  provided  for  on  it,  except  as  to  all 
lots  not  sold,  or  contracted  to  be  sold,  within  two  years  from 
its  date.  No  money  was  paid  down,  but  there  were  mutual 
promises.  *^  A  promise  is  a  good  consideration  for  a  promise, 
and  it  is  so  previous  to  perfonnanoe  and  without  perform- 
ance."    (1  Parsons  on  Con.  873,  400.) 

The  plaintiffs' relation  to  the  land  after  the  contract  was 
made,  was  an  equitable  lien  upon  the  purchase  money,  hold- 
ing the  legal  title  as  security  for  the  enforcement  of  the  lien. 
(Ellis  V.  Jeans,  7  CaL  409.) 

The  plaintiffs  come  into  a  Court  of  equity  seeking  to  set 
aside  their  own  contract^  but  making  no  equitable  averments 
in  their  complaint  to  authorize  it  to  be  set  aside.  They 
might  have  made  averments  (if  any  such  existed),  which, 
if  proved,  would  have  entitled  them  to  equitable  relief  as 
against  their  own  contract.  But  under  the  form  of  plead- 
ing which  they  have  adopted,  they  must  rely  on  their  title, 
and  let  us  rest  on  our  contracts  as  they  stand.  They  knew 
of  the  existence  of  our  contracts,  and  if  any  reasons  existed 
why  they  were  entitled  to  have  them  set  aside  or  declared 
.void  or  forfeited,  they  should  have  averred  thenu 

Montgomery  dk  Evans,  tot  Bespondenta. 

The  contract  cannot  be  treated  as  a  sale  vesting  any  pres- 
ent interest  in  Taylor,  for  the  reason  that  there  is  no  muta- 
ality,  inasmuch  as  Taylor  does  not  agree  nor  in  any  manner 
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bind  himself  to  take  the  property*  (1  ParBoi^  on  Con.  373 ; 
1  Bouvier'a  Inst  245.) 

Taylor  was  not  clothed  with  nnlimited  power  to  extend 
the  time  of  credit  Whatever  discretionary  powers  were 
intrusted  to  him  for  the  extension  of  credit  beyond  the  two 
yearsy  were  so  intrusted,  not  in  his  capacity  of  purchaser, 
but  in  his  character  of  agent  of  Brown  and  wife,  to  be  exer- 
cised for  their  benef t  when  selling  the  premises  for  them  to 
a  third  person.  They  might  with  safety  have  been  willing 
to  allow  him,  as  their  agent,  to  fix  the  time  of  payment, 
when  he  was  interested  with  them  in  fixing  upon  a  reason- 
able time;  but  it  does  not  follow,  because  they  were  willing 
to  trust  to  his  discretion  while  his  interests  were  identical 
with  their  own,  that  they  were  equally  willing  to  trust  that 
discretion  when  hia  interests  were  in  direct  antagonism  to 
theirs. 

Considering  Taylor  in  tbe  light  of  an  agent,  the  defendant 
acquired  no  interest  in  the  property,  because  the  one  half  of 
the  purchase  money  was  not  paid  within  the  two  years,  and 
because  there  was  no  power  of  substitution  in  ^e  instru- 
ment under  which  Taylor  derived  his  authority.  He  could 
neither  sell  his  agency  to  Haswell,  nor  delegate  it  to  Brad- 
ley. (2  Kent,  633;  Smith's  Mer.  Law,  147;  1  Parsons  on 
Con.  71 ;  Stozy  <m  Agency,  Sees.  13,  29 ;  8<Kfre  v.  Mickad,  7 
CaL  536.) 

Again,  at  the  time  that  Haswell  and  Bradley,  the  former 
as  assignee,  and  the  latter  as  sub-agent  of  Taylor,  undertook 
to  sell  Brown's  land  to  The  Central  Land  Company,  they 
were  simply  selling  to  themselves,  being  stockholders  in  the 
company. 


By  Obockstt,  J.,  Spbaotts,  J.,  concurring: 

The  substance  and  l^al  effect  of  the  contract  between 
Taylor  and  plaintiffs  may  be  summed  up  as  follows:  That 
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the  plaintifFs  agreed  that  at  any  time  within  the  two  years 
next  ensuing;  Taylor  might  purchase  for  himself,  or  sell  to 
others,  the  whole  or  any  portion  of  the  land  now  in  contro- 
versy, at  a  price  not  lees  than  one  thousand  dollars  in  gold 
coin  per  acre;  but  if  sold  for  a  larger  price,  the  excess  over 
that  sum  should  go  to  Taylor;  and  on  receiring  the  said  sum 
of  one  thousand  dollars  per  acre  in  ready  money  1k%y  would 
surrender  the  possession  and  execute  a  conveyance  to  the 
purchaser;  but  Taylor  was  not  limited  to  sales  for  ready 
money,  and  might  sell  on  credit,  the  term  of  which  is  not 
specified  in  the  contract;  and  the  conditions  on  which  credit 
sales  could  be  made,  were:  Krst— -That  ten  per  cent  of  the 
purchase  money  should  be  paid  to  the  plaintiffs  in  ready 
money  at  the  time  of  sale ;  Second  —  That  the  notes  or  bonds 
of  the  purchaser  for  the  remainder  of  the  purchase  money, 
bearing  interest  after  the  two  years  limited  in  the  contract 
between  Taylor  and  the  plaintiffs,  at  the  rate  of  one  gnd  a 
quarter  per  cent  per  month,  should  be  assigned  and  deliv- 
ered to  the  plaintiffs  for  their  security;  but  they  were  not 
to  be  required  to  surrender  the  possession  or  to  convey  any 
title  until  the  whole  purchase  money  and  interest  were  paid, 
except  that,  in  case  one  half  of  tilie  purchase  money  was 
paid  within  the  two  years  next  succeeding  the  date  of  the 
contract  between  Taylor  and  the  plaintiffs,  they  would,  in 
that  event,  surrender  the  possession  and  convey  the  title  to 
the  purchaser,  taking  from  him  a  mortgage  on  the  property 
sold,  to  secure  the  remainder  of  the  purchase  money  with  in- 
terest. This  is  the  substance  of  the  contract,  as  I  interpret 
it,  or  of  so  much  of  it  as  it  is  necessary  to  recita 

It  will  be  perceived  that  the  duration  of  the  credit^  if 
sales  of  that  character  should  be  made  by  Taylor,  is  not 
expressly  specified  or  limited  in  the  contract  !N'everthe- 
less,  the  law  will  presume  in  such  cases  that  it  was  the 
intention  of  the  parties  that  the  time  of  credit  should  be 
reasonable^  and  such  as  was  usual  and  customary  on  sales 
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of  real  estate  in  that  vicinity.  The  law  will  not  impute  to 
the  plaintifis  the  intention  to  enter  into  an  absurd  eontracty 
whereby  they  del^ate  to  another  the  authority  to  sell  a  val- 
.  uable  estate  on  credits  to  be  absolutely  fixed  by  the  uncon- 
trolled discretion  of  the  agent,  unless  that  intention  is  clearly 
expressed  in  the  contract.  When  the  plaintiffs  entered  into 
the  contract  with  Taylor,  it  evidently  never  occurred  to  them 
that  they  were  authorizing  him  to  sell  this  valuable  prop- 
erty on  a  credit  of  fifty  or  one  hundred  years,  during  aU 
which  time  no  interest  was  to  be  paid  on  the  purchase  money 
until  the  expiration  of  the  credit  I  think  it  is  obvious  that 
none  of  the  parties  could  have  understood  the  contract  as 
conferring  <m  Taylor  an  authority  so  absurd  as  this,  under 
which  he  might,  practically,  have  sequestered  the  property 
and  withdrawn  it  from  commerce  for  an  unlimited  period. 
But  his  discretion  in  this  lespect  was  either  absolute  and 
unlimited,  or  it  was  subject  to  the  condition  that  the  credit 
must  be  reasonable  and  such  as  was  usual  and  customary 
<m  sales  of  real  estate  in  that  vicinity.  The  latter  is  clearly 
the  correct  constrtietion  of  this  branch  of  the  contract  The 
answer  avers  that  the  sale  to  The  Central  Land  Company 
was  made  within  the  two  years,  at  a  price  exceeding  one 
thousand  dollars  in  gold  coin  per  acre;  that  ten  per  cent 
of  the  purchase  money  was  paid  in  cash,  and  promissory 
notes  given  for  the  remainder,  payable  seven  years  after  date, 
with  interest  at  one  and  a  quarter  per  cent  per  month ;  and 
that  the  notes,  properly  indorsed,  together  with  ten  per  cent 
of  the  purchase  money,  were  tendered  to  the  plaintiffs  within 
the  two  years.  The  transaction  appears  to  have  been  in 
strict  accordance  with  the  authority  conferred  upon  Taylor, 
unless  the  term  of  credit  was  unreasonably  long,  and  in  ex- 
cess of  the  time  usually  allowed  en  credit  sales  cft  real  estate 
in  that  vicinity.  Whether  a  credit  of  seven  years  was  un* 
usual,  and  contrary  to  the  general  custom  in  that  vicinity, 
is  a  question  of  fact  to  be  decided  on  the  testimony;  «Bnd 
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whether  it  was  unreasonable,  under  all  the  circumstonces^as 
a  mixed  question  of  law  and  fact,  to  be  determined  after  the 
testimony  is  heard. 

There  is  nothing  in  the  point  that  the  contract  was  not 
xnutuaL  Taylor  covenanted  to  cause  the  property  to  be  sub- 
divided, and  a  map  of  it  to  be  made  and  recorded,  at  his 
own  expense,  and  that  he  would  use  his  best  efforts  to  effect 
sales  within  the  two  years.  This  was  a  sufficient  considera- 
tion on  his  part  to  support  the  contract.  !N'or  did  the  con- 
tract establish  between  Taylor  and  the  plaintiffs  a  relation 
of  personal  trust  and  confidence  which  precluded  him  from 
executing  the  contract  of  sale  to  The  Central  Land  Company 
by  an  attorney  in  fact  Taylor's  powers  were  strictly  defined 
by  the  contract.  He  had  no  discretion  to  exercise  in  respect 
to  the  plaintiff's  rights  or  interests,  except  in  regard  to  the 
term  of  credit;  and,  as  to  that,  the  law  restricts  it  to  a  rea- 
sonable period,  with  which  the  plaintiffs  must  be  content, 
such  being  the  legal  effect  of  their  contract.  There  was  no 
relation  of  personal  trust  or  confidence  between  them.  The 
sale  by  Taylor  to  Haswell  of  one  half  his  interest  under  the 
oontrac^  cuts  no  figure  in  the  case.  They  both  united  in 
the  contract  of  sale  to  The  Central  Land  Company,  and  it  is 
immaterial  whether  Haswell  had  any  interest  in  ^e  contract 
or  not 

As  the  facts  are  presented  by  this  record,  I  think  there  is 
but  one  question  in  the  case  requiring  a  solution,  to  wit: 
Whether  the  credit  allowed  to  The  Central  Land  Company 
was  in  accordance  with  the  usage  and  custom  in  that  vicinity 
in  credit  sales  of  real  estate,  and  was  reasonable  under  all  the 
circumstances.  This  question  can  only  be  decided  after  the 
testimony  is  heard. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Ooort  below  to  overrule  the  demurrer  to  the  answer. 
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Bhodbs^  C.  J.,  ooncnrring: 

I  concur  in  the  judgment 

Mr.  Justice  Tshpus  did  not  participate  in  the  decision. 

Waixace,  J.,  dissenting: 

This  action  was  instituted  by  the  plaintiffs  (in  possession 
of  certain  lands  in  Oakland  Township,  Alameda  County ), 
who  all^e  that  the  defendant,  a  corporation,  incorporated 
under  the  laws  of  this  State,  claims  title  to  the  premises  ad* 
versely  to  the  plaintiffs,  by  which  claim,  they  aver,  their  title 
is  clouded,  etc. ;  and  they  pray  that  the  claim  made  by  the 
corporation  be  adjudged  invalid,  etc 

The  defendant  filed  its  answer,  setting  up  a  claim  to  the 
premises  and  averring  that  its  interest  therein  was  derived 
as  follows:  That  on  the  12th  day  of  September,  1867,  Brown 
and  wife,  as  parties  of  the  first  part,  and  one  George  B.  Tay- 
lor, as  party  of  the  second  part^  mutually  entered  into  a  con- 
tract as  follows: 

*^  This  agreement  made  and  entered  into  this  12th  day  of 
September,  A.  D.  1868,  by  and  between  A.  0-  Brown  and 
Frances  Brown,  his  wife,  parties  of  the  first  part,  and  George 
B.  Taylor,  party  of  the  second  part,  all  of  the  County  of  Ala- 
meda and  State  of  California,  witnesseth:  The  said  parties 
'  of  the  first  part,  in  consideration  of  the  sum  of  fifty  thou- 
sand dollars,  in  United  States  gold  coin,  to  be  paid  as  herein- 
after set  forth,  do  hereby  covenant  and  agree  to  sell  and 
convey  to  the  said  party  of  the  ^second  part,  and  to  his  heirs^ 
representatives  and  assigns,  upon  the  terms  and  conditions 
hereinafter  expressed,,  certain  premises  lying  and  being  situ- 
ate in  the  Township  of  Oakland,  County  of  Alameda,  and 
State  of  California,  bounded  and  described  as  follows,  to 
wit:  '^  (here  follows  the  description  of  the  premises).  "  The 
said  party  of  the  second  part  hereby  covenants  and  agrees. 
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at  his  own  proper  cost  and  expense,  to  procure  a  survey  of 
said  premises  and  a  division  thereof,  for  purposes  of  sale, 
into  not  less  than  two  hundred  distinct  lots  or  parcels,  and  to 
procure  a  map  to  be  made  of  such  survey  and  divisions,  oa 
which  said  lots  and  parcels  shall  be  suitably  numbered  and 
designated,  and  to  file  such  map  in  the  office  of  the  Secorder 
of  Alameda  County. 

"  And  the  said  party  of  the  second  part  does  hereby  fur- 
ther covenant  and  agree,  for  the  space  of  two  years  from  the 
date  hereof,  to  make  diligent  effort  to  effect  a  sale  of  said  lots 
and  parcels,  and  of  all  the  said  premises,  at  prices  which 
shall  not  be  less  than  one  thousand  dollars,  in  United  States 
gold  coin,  for  each  acre  sold,  including  the  streets  and  any 
other  parts  given  up  to  public  use.  And  in  case  that  sales 
shall  be  made  of  said  lots  or  parcels,  or  any  part  of  said 
premises,  and  time  extending  beyond  two  years  from  this 
date  sh^  be  given  on  any  portion  of  the  purchase  money, 
the  minimum  price  at  which  the  same  shall  be  sold  shall  be 
at  the  said  rate  of  one  thousand  dollars  per  acre,  in  gold 
coin,  together  with  the  interest  thereon  from  and  after  the 
expiration  of  two  years  from  the  date  hereof,  at  one  and  one 
quarter  per  cent  per  month,  in  like  gold  coin. 

"And  the  said  party  of  the  second  part  does  hereby  fur- 
ther covenant  and  agree,  that  the  money  proceeds  of  all  sales 
by  him  made  shall  immediately,  upon  the  receipt  thereof, 
be  paid  over  to  the  said  A.  0.  Brown,  one  of  the  said  parties 
of  the  first  part;  provided,  however,  that  the  money  pro- 
ceeds in  excess  of  the  minimum  price  above  fixed  for  each 
lot,  parcel,  or  part  of  said  premises,  need  not  be  thus  paid 
over,  but  may  be  retained  by  the  party  of  the  second  part 
to  his  own  use;  and  that  all  bonds  and  notes  taken  by  the 
said  party  of  the  second  part,  in  security  for  those  portions 
of  the  purchase  price  on  which  time. may  be  given,  or  for 
the  Mcurity  of  any  contracts  of  sale  entered  into,  shall  be 
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assigned  and  delivered  to  the  said  A.  0.  Brown  for  the  secur- 
ity  of  the  said  parties  of  the  first  part 

^*  And  the  said  party  of  the  second  part  does  hereby  far- 
ther covenant  and  agree,  that  no  contract  for  the  sale  of  any 
portion  of  said  premises  shall  be  entered  into  unless  at  least 
ten  per  cent  of  the  purchase  price  agreed  upon,  in  United 
States  gold  coin,  shall  be  paid  at  the  time  of  such  contract, 
nor  unless  bonds  or  notes  shall  be  taken  from  the  purchaser 
for  those  portions  of  the  purchase  price  on  which  time  may 
be  given,  {payable  in  United  States  gold  coin;  and  that  all 
bonds  and  notes  in  which  the  time  of  payment  shs31  extend 
beyond  two  years  from  the  date  hereof,  shall  bear  interest  at 
not  less  than  the  rate  of  one  and  one  quarter  per  cent  per 
month,  payable  in  gold  coin. 

^  And  tjie  said  parties  of  the  first  part  do  hereby  covenant 
and  agree  with  the  said  party  of  the  second  part,  his  heirs, 
representatives,  and  assigns,  that  if  at. any  time  within  two 
years  from  the  date  hereof,  tlie  said  sum  of  £fty  thousand 
dollars,  in  United  States  gold  coin,  shall  be  paid  to  them,  or 
to  either  of  them,  they  will  immediately  upon  the  receipt 
thereof  execute  to  the  said  party  of  the  second  part,  his 
heirs,  representatives,  or  assigns,  a  conveyance  of  the  prem- 
ises hereinbefore  described. 

^*  And  the  said  parties  of  the  first  part  do  hereby  further 
covenant  and  agree,  that  they  will  execute  and  deliver  to  pur- 
chasers from  the  said  party  of  the  second  part  conveyances  of 
the  premises  purchased  according  to  the  terms  of  the  several 
contracts  of  sale  entered  into,  provided  that  such  contracts 
shall  be  such  as  are  herein  auUiorized  to  be  made,  and  the 
said  party  of  the  second  part  shall  do  and  perform  all  the 
acts  and  things  herein  required  by  him  to  be  done  and  per- 
formed; and  provided  further,  that  all  acts  of  conveyance 
shall  be  at  the  expense  of  the  said  party  of  the  second  part, 
or  of  aaxd  purchasers. 
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"  And  the  said  parties  of  the  first  part  do  hereby  further 
covenant  and  agree  to  execute  to  the  party  of  the  second 
party  his  heirs,  representatives,  or  assigns,  or  to  purchasers 
from  said  party  of  tiie  second  part,  his  heirs,  representa- 
tives, or  assigns^  upon  the  written  request  of  the  latter,  con- 
veyances of  any  lot^  parcel,  or  portion  of  said  premises; 
provided,  that  within  said  two  years  the  minimum  price  of 
one  thousand  dollars  per  acre,  in  United  States  gold  coin, 
shall  have  been  paid  to  the  said  parties  of  the  first  part,  or 
either  of  them,  on  the  lots  or  parcels  to  be  oonveyed. 

'^  And  the  said  parties  of  the  first  part  do  further  covenant 
and  agree  that  whenever,  within  two  years  from  the  date 
hereof,  in  the  case  of  any  lot  or  parcel  sold,  the  purchaser 
shall  have  paid  one  half  of  the  purdiase  price  thereof,  they 
will  convey  to  such  purchaser  the  lot  or  parcel  by  him  pur- 
chased, upcm  receiving  from  him  bonds  or  notes  for  the 
balance  of  the  purchase  price  then  r^naining  unpaid, 
according  to\tlie  terms  of  the  contract  of  sale  made  with 
him,  and  a  mortgage  on  the  premises  conveyed  to  secure 
the  same;  provided,  that  the  contract  of  sale  shall  be  sud) 
as  is  herein  authorized;  and  that  they  wiU  receive  such 
bonds  or  notes  and  mortgages  to  the  amount  thereof  as  pay- 
ments pro  tanto  upon  the  said  sum  of  fifty  thousand  dollars. 
It  is  further  understood  and  agreed,  that  in  the  case  of  all 
sales  made  or  contracted,  the  said  party  of  the  second  part. 
may  retain  to  his  own  use  five  per  cent  of  the  price  agreed 
upon,  to  be  deducted  out  of  the  first  payment  of  purchase 
money ;  provided,  however,  that  at  least  ten  per  cent  of  the 
purchase  price  shall  always  be  collected  at  the  time  the 
contract  of  sale  is  made,  and  shall  be  paid  over  to  the  said 
A.  C.  Brown,  as  hereinbefore  recited ;  and  provided  further, 
that  the  sum  so  retained  shall  not  be  included  in  any  esti- 
mate of  said  fifty  thousand  dollars,  or  of  said  minimiun  of 
one  thousand  dollars,  on  the  payment  of  which  deeds  be- 
come due  from  said  parties  of  the  first  part 
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'^AU  acts  of  conyeyance  required  by  the  terms  of  this 
agreement  shall  be  at  the  expense  of  said  party  of  the  second 
party  or  his  purchasers. 

"At  the  expiration  of  two  years  from  the  date  hereof, 
this  agreement  shall  become  void  as  to  all  lots,  parcels, 
tracts,  and  parts  of  said  premises  not  then  sold,  or  con- 
tacted to  be  sold;  but  all  contracts  of  sale  then  remaining 
executory  shall  be  carried  into  execution,  provided  they 
shall  conform  to  the  requirements  herein  expressed;  and 
from  the  proceeds  thereof  <Hie  thousand  dollars  per  acre, 
with  interest  thereon  from  and  after  two  yeais  from  this 
date  at  the  rate  of  one  and  one  quarts  per  cent  per  month, 
all  in  United  States  gold  coin,  shall  be  paid  to  the  said 
parties  of  the  first  part,  including  what  may  have  been 
theretofore  paid  on  such  contracts,  and  the  remainder  shall 
become  the  property  of  said  party  of  the  second  part. 

^'  And  it  is  further  understood  and  agreed,  that  until  such 
times  as  deeds  shall  be  executed  in  pursuance  of  this  agree- 
ment, the  said  parties  of  the  first  part  shall  remain  in  pos- 
session; but  on  executing  a  deed  of  any  part  of  said  prem- 
ises they  shall  deliver  up  the  possession  of  such  part'' 

The  defendant  further  avers  that  in  May,  1868,  Taylor 
flold  and  assigned  to  one  F.  B.  Haswell  an  undivided  half 
of  his  interest  in  said  contract,  and  in  the  property  and 
rights  held  by  him  thereunder;  and  that  in  August,  1869, 
Taylor  appointed  one  Cyrus  Bradley  to  be  his  attorney  in 
fact,«with  authority  to  enter  into  contracts  on  his  behalf,  etc. 

It  is  then  alleged  in  the  answer  that  In  September,  1869, 
Haswell  and  Taylor  (the  latter  acting  by  his  attorney  in 
fact,  Bradley)  made  sale  of  the  premises,  or  the  greater 
portion  of  them,  to  the  defendant,  for  fifty-one  thousand 
dollars,  in  gold  coin,  five  thousand  one  hundred  dollars  of 
which  was  paid  in  hand  at  the  time,  and  the  balance  to  be 
paid  on  or  before  $even  years  thereafter,  with  interest,  etc 
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At  the  time  this  sale  was  madey  the  defendants  Bay, 
Palmer,  Haswell^  McLean,  Hardy,  and  the  defendant  Cyrus 
H.  Bradley  (the  said  attorney  in  fact  of  Taylor),  were  stock- 
holders in  the  Central  Land  Company. 

It  is  important  to  ascertain  in  limine,  whether  or  not, 
under  the  contract  in  question,  Taylor  was  intrusted  by  the 
plaintiffs  with  the  exercise  of  a  discretion  in  making  sales 
upon  credit,  and  in  the  proper  exercise  of  which  discretion 
by  him  they  had  an  interest  There  is  no  doubt  that  the 
contract  as  made  permitted  Taylor  to  become  the  cash  pur- 
chaser of  the  property  for  himself.  In  case,  however,  that 
he  should  become  such  purchaser,  the  plaintiffs  would,  of 
course,  receive  in  hand  the  stipulated  price  of  one  thousand 
dollars  per  acre  for  the  premises.  But  it  was  also  stipulated 
that  sales  might  be  made  by  Taylor  involving  the  cash  pay- 
ment of  no  more  than  ten  per  cent  of  the  purchase  price. 
In  that  event  it  was  distinctly  provided  that  bonds  and  notes 
should  be  taken  from  the  purchaser  for  the  balance  of  the 
purchase  price,  on  which  time  might  be  given,  and  that 
such  bonds  and  notes,  unless  falling  due  within  two  years, 
should  bear  interest  at  a  rate  fixed  in  the  contract;  that 
Taylor,  in  the  event  of  a  sale  upon  credit,  was  invested  with 
discretion  as  to  the  extent  of  the  credit  to  he  given  upon  the 
deferred  payments,  necessarily  results  from  the  fact  that  no 
limit  to  the  credit  he  might  give  was  pi'escribed  by  the 
terms  of  the  contract  itself,  and  it  certainly  requires  neither 
illustration  nor  argument  to  show  that  this  discretion  was 
one,  in  the  correct  exercise  of  which,  by  Taylor,  the  plain- 
tiffs, as  the  vendors  of  a  valuable  estate,  situate  in  a  highly 
improved  and  rapidly  advancing  region,  would  necessarily 
have  a  deep  interest  Indeed,  this  is  the  view  upon  which 
I  understand  the  opinion  of  Mr.  Justice  Cbockbtt  to  pro- 
ceed, for  it  is  there  laid  down  that  die  plaintiffs  are  entitled 
to  be  protected  against  the  lunreasorMble  exercise  of  this  dis- 
cretion by  Taylor,  and  that,  should  it  appear  that  the  credit. 
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as  given,  exceeded  that  which  was  usual  and  customarj 
upon  sales  of  real  estate  in  the  vicinity  of  this  property,  the 
plaintiffs  may  be  relieved. 

L  It  being  ascertained  that  Taylor  was  intrusted  by  the 
plaintiffs  with  tlie  exercise  of  a  discretion  as  to  the  length 
of  credit,  to  be  given,  it  is  clear  that  he  could  not  delegate 
his  discretion  to  Bradley  —  the  trust  was  personal,  for  the 
Browns  had  not  confided  it  to  any  stranger  whom  Taylor 
might  select. 

IL  But  supposing  that  he  could  be  permitted  to  confide 
it  to  Bradley,  the  latter  could  not,  in  any  event,  exercise  it 
in  a  transactian  in  which  he  was  himself  the  beneficial  pur- 
chaser. As  the  substitute  of  Taylor,  it  was  obviously  his 
duty,  in  conducting  the  sale,  to  obtain  for  the  principals  of 
the  latter  the  most  favorable  terms  in  his  power  —  quam 
maximo  potest.  But  how  was  he  to  be  expected  to  do  this 
in  a  sale  to  himself  —  to  the  corporation  in  the  stock  of 
which  he  was  personally  interested  as  an  owner?  His 
position,  upon  either  hand,  involved  him  in  that  conflict 
between  his  duty  to  others  and  his  apparent  interest  for 
himself,  which  the  law  will  not  ooimtenance  or  permit  The 
salutary  rule  which  would  forbid  Taylor  purchasing  for  him- 
self, upon  credit  fixed  by  himself,  must  also  forbid  Bradley, 
the  nominee  and  substitute  of  Taylor,  from  doing  so,  and 
the  interests  of  the  plaintiffs  should  be  as  sedulously  pro- 
tected in  the  one  case  as  in  the  other. 

I,  therefore,  dissent  from  the  views  of  my  associates,  and 
am  of  the  opinion  that  the  demurrer  to  the  answer  of  the 
Central  Land  Company  was  correctly  sustained  by  the  Court 
below,  and  that  its  judgment  should  be  affirmed  here. 
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D.  ROBINSON  V.  G.  ROBINSON. 

ItanrflOTiTB  FZNDiNQB  —  PABiNSBSBip. —  D.  B.  Bued  C.  B.  foF  th«  Tecoverj 
of  money  alleged  to  be  due  as  part  of  the  purchase  price  of  land  held  is 
common ;  C.  B.  denied  the  debt,  alleged  a  copartnership  and  an  indebted- 
ness by  D.  B.  to  him;  he  demanded  Judgment  for  a  dissohition  of  tbe 
copartnership,  an  accounting,  and  a  sale  of  the  land.  The  Court  decreed 
a  sale  of  the  land  and  a  payment  of  a  sum  of  money  to  D.  B.,  the  re- 
mainder of  the  proceeds  to  be  equally  diylded  between  the  parties.  The 
record  failed  to  show  findings  as  to  the  existence  of  the  copartnership, 
or  as  to  the  tenancy  in  common.  On  appeal  from  the  judgment  upon 
the  judgment  roll  alone:  held,  that  the  Judgment  must  be  reversed  and 
the  cause  remanded  for  a  restatement  of  account  between  the  parties, 
or  for  a  new  trial,  as  the  Court  below  may  direct 


Apfsai^  from  the  District  Court  of  the  Second  Judicial 
District^  Plumas  Coimty. 

The  complaint  alleges  that  the  plaintiff  and  defendant 
own  a  tract  of  land  in  common;  that  the  plaintiff  desires 
a  partition,  but  the  partition  cannot  be  made  without 
prejudice  to  the  rights  of  the  parties;  that  the  defendant 
purchased  his  interest  from  the  ^plaintiff,  and  that  part  of 
the  purchase  money  remains  unpaid;  wherefore,  he  prays 
that  the  defendant's  interest  be  sold  to  pay  the  debt 

The  answer  denies  the  tenancy  in  common,  or  that  the 
^  defendant  purchased  from  the  plaintiff,  or  that  he  owes  him 
anything;  and  alleges  a  partnership  in  the  purchase  of  the 
land,  with  an  agreement  to  cultivate  it  and  share  the  profits; 
that  the  defendant  paid  his  portion  of  the  purchase  money; 
that  the  deed  was  given  to  the  plaintiff  alone  subject  to  the 
agreement;  that  since  the  purchase  the  defendant  has  ex- 
pended  large  sums  of  money  for  labor,  materials,  improve- 
ments, and  cultivation,  and  that  the  plaintiff  has  received 
the  profits  and  failed  to  account  for  them;  wherefore,  the 
defendant  demands  judgment  for  a  dissolution  of  the  copart- 
nership, an  accounting,  and  a  sale  of  the  land* 


Oct  1871.]  ROBINSOH  17.  EoBINBOlf.  271 

8tateiii«Bt  of  nieta. 

The  case  was  tried  by  the  Court  without  a  jury,  and  the 
following  findings  were  filed: 

'^  That  plaintiff  bought  the  real  estate  set  out  in  the  com- 
plaint in  the  Spring  of  1867,  on  the  joint  account  of  himself 
and  the  defendant,  and  that  plaintiff  took  the  deed  to  said 
premises  in  his  own  name  by  consent  of  defendant  That 
in  1867  it  became  necessary  to  the  use  of  said  premises  that 
a  good  and  substantial  bam  should  be  erected  thereon,  and 
that  plaintiff  did  erect  such  a  bam,  at  the  cost  of  one  thou- 
sand one  hundred  dollars ;  that  the  cost  of  the  premises  was 
the  sum  of  one  thousand  six  hundred  and  twenty  dollars,  as 
purchase  money.  That  in  1867  the  rents,  issues,  and  profits 
of  said  land  or  farm  were  equal  to  the  expenditures  made 
by  plaintiff  in  the  gathering  and  sowing  the  crops  thereon. 
That  in  the  year  1868  plaintiff  received  from  said  farm 
rents,  issues,  and  profits  to  the  amount  of  four  hundred  dol- 
lars. That  in  the  year  1869  defendant  and  the  plaintiff,  by 
his  tenant,  jointly  occupied  and  farmed  said  land  and  divided 
the  proceeds  thereof.  That  the  accounts  of  plaintiff  for  ad- 
vances and  expenditures  in  connection  with  the  purchase 
and  improvement  and  management  of  the  same  are  as 
follows : 

*'  Cash  paid  as  purchase  money $  810  00 

'*  Cash  paid  for  necessary  improvement  (bam) .  1,000  00 

^  Cost  of  corral  about  the  bam 26  00 

"^  Cash  paid  for  taxes  for  1867  and  1868 62  00 

**  Cost  of  making  door  and  window  frames 17  60 

**  Cost  of  harrow  for  farm. • . .  16  00 

$2,020  50 
^Amount  received  by  plaintiff  from  ranch,  all 

sources,  aH  items $400  00 


m 


That  the  account  of  defendant  for  advances  and  expen- 
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dituree  in  connection  with  the  purchase,  improvement^  and 
management  of  said  land  or  farm  is  as  follows: 

**  Cash  paid  as  purchase  money.  •  •  ••  • $  876  00 

'*  Cash  paid  plaintiff  for  advances  for  improve- 
ments    100  00 

"  Cash  paid  plaintiff  for  advances. 84  00 

"  Cash  paid  plaintiff  for  advances 10  00 

"  Cash  paid  plaintiff  for  advances 50  00 

^*  Cash  paid  plaintiff  for  advances 45  00 

'*  Order  to  plaintiff. •.  39  00 

**  Order  to  plaintiff,  advance 20  00 

''  Other  advances,  in  hauling  hay,  baling,  board 

hands,  etc 100  00 

*^  The  increased  value  of  the  farm  by  the  erection 

of  dwellings  by  the  defendant. 400  00 

^  One  half  the  receipt  from  farm  in  1868 .......  200  00 

$1,023  00 

*'  Plaintiff's  advances,  etc,  brought  down.  • . .  • .    $2,020  00 
^  Balance  due  plaintiff. $97  50 

^  Defendant  purchased  for  the  farm,  at  various 

times,  a  wagon,  value. ••••..$  125  00 

"  One  plow 10  00 

^  Shovel,  hoe,  etc 4  50 

'^  These  articles  are  still  on  the  farm,  and  in  use  by  the 
defendant,  and  can  be  retained  by  him,  and  require  no  sale 
or  distribution. 

^^  All  other  matters  given  in  evidence  do  not,  in  the  opin- 
ion of  the  Court,  warrant  the  equitable  consideration  in- 
sisted upon  by  counsel.  They  are  matters,  under  all  the 
circumstances  and  situation  of  the  parties,  in  a  great  meas- 
ure compensated  or  set  off  in  the  various  farm  matters. 

'^  The  value  set  for  the  house  is  from  all  the  evidence  as 
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to  cost  and  present  increased  value  of  the  lahd^  tod  uikder 
the  fact  that  defendant  erected  it  npijpre  in. view  for  bis  o^qj 
convenience  than  with  regard  to  the  increased  value  of  tiie 
land/' 

The  Court  rendered  a  decree  for  the  sftle  of  the  land,.an4 
ordered  that  from  the  proceed?  ninety-seven  dollars  and  fi;f]ljy 
cents  be  paid  to  the  plaintiff,,  and  that  t)ie  re^iainder  be 
divided  equally  between  the  partiea.  The  flefendwt  af^ 
pealed. 

£r.  L.  Oear,  for  Appellanl 

J.  0.  Ooodwiuj  for  Bespondenl. 

By  the  Court,  Spbaoue,  J. : 

From  the  record  in  this  case,  T  understand  the  Court  in 
lis  findings  of  fact,  to  state  an  account  of  the  respective  par- 
ties, plaintiff  and  defendant,  with  a  partnership  or  firm,  com- 
posed of  plaintiff  and  defendant  as  equal  partners.  If  I  am 
correct  in  this,  and  assuming  the  second,  third,  fourth,  fiftli, 
sixth,  seventh,  and  eighth  items,  credited  to  defendant  iij 
his  account  as  stated,  to  have  been  advances  by  him  on 
partnership  account,  and  not  advances  by  plaintiff  to  him 
individually  (as  indicated  by  these  items  as  entered  in  the 
account),  then  the  account,  as  presented  in  the  findings,  dis- 
closes upon  its  f atee  three  manifest  errors : 

First  —  In  not  charging  plaintiff;  in  his  account  with  the 
partnership,  with  the  four  hundred  dollars  I'eceived  by  him 
of  the  proceeds  of  the  ranch ; 

Second  -^  In  crediting  defendant^  in  his  account  with  the 

partnership,  with  two  hundred  dollars' — the  one'  half  of 

plaintiff's  receipts  from  the  ranch ;  and    '  ' 

Third  —  In  hot  crediting  the  defendant,  in  hissaidaexjoimt, 
Vol.  xlii.— 18 
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with  one  hundred  and  thirty-nine  dollars  and  fifty  cents  ex- 
pended by  him  for  fanning  ntensils  nsed  upon  the  ranch. 

With  these  corrections  the  plaintiff's  account  with  the 
partnership  would  show  advances  on  partnership  accounts  in 
eixoess  of  his  receipts  of  partnership  funds  in  the  sum  of  pne 
thousand  six  hundred  and  twenty  dollars  and  fifty  cents,  and 
the  defendant's  account  with  the  partnership  would  show  ad- 
vances hy  him  on  partnership  account  to  the  amount  of  one 
&oui&nd  eight  hundred  and  six^-two  dollars  and  fifty  cents, 
and  no  receipts;  and,  thus  corrected,  would  show  a  balance 
in  favor  of  defendant  of  two  l^ndred  ai^d  forty-two  dollars, 
which  he  should  receive  from  the  proceeds  of  the  sale  of 
all  the  partnership  assets  aftei;  payment  of  the. costs  and  ex- 
penses of  this  proceeding ; '  and  the  residue  of  the  proceeds 
of  such  sale  should  be  equally  divided  between  the  plaintiff 
and  defendant. 

But  from  the  entries  in  defendant's  account  with  the  firm, 
US  foiirtd  in  the  record,  it  wonld  appear  that  the  second,  third, 
ifourth,  fifth,  sixth,  seventh,  a^d  eighth  items  credited  to  him 
as  advances  on  partnership  account,  were  really  advanced  to 
plaintiff  individually,  and  not  for  the  use,  or  on  account  of 
the  partnership.  With  these  seven  ijtems,  and  the  item  of 
two, hundred  dollars  (half  of  plaintiff's  receipts  from  ranch), 
left,  out  of  defendant's  account  with  the  firai,  such  account 
would  show  the  aggregate  of  defendant's  advancea  on  part- 
nership accounts  to  be  one  thousand  five  hundred  and  four- 
teen dollars  and  fifty  cents. 

It  is,  however,  by  no  means  dear  from  the  record  pre- 
sented, that  the  Court  below,  in  its  findings  and  decree,  pro- 
ceeded upon  the  basis  of  a  partnership  between  plaintiff  and 
defendant  in  the  purchase  and  conduct  of  the  ranch.  There 
ia  no  direct  .finding  of  the  existence  of  such  a  partnendbiip, 
nor  is  it  found  that  the  ranch  was  held  and  owned  by  the 
parties  as  tenants  in  common,  and  not  as  partners* 
^^  iThis  appeal  is  taken  simply  from  the  judgment  upon  the 
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judgment  roll  alone;  and  by  reason  of  errord  apparent  upon 
the  record,  as  presented,  the  judgment  must  be  reversed  and 
the  cause  remanded  for  a  restatement  of  account  between  the 
parties,  or  a  new  trial,  as  the  Oourt  helctvi  may  direct 
And  it  ia  80  ordered. 

Shodbs,  0.  J.y  concniring  speeially: 

I  concur  in  the  judgment 

Hr.  Justice  OBOCKfiTT  expressed  no  opinioiL 


[No.  8,000.] 

IWTLLIAM  ARAM,  Trustee  of  the  Obohabd  Stbbbt  Dm- 
TBicT  PuBuc  School,  and  JAMES  MUJIPHY,  BER- 
NARD S.  FOX,  MARK  FARNEY,  and  JOHN  R. 
MERRITT  t;.MOSES  SHALLENBERGER, HENRY 
ROBINSON,  AND  SAMUEL  Q.  BROUGHTOK 

Vkuifo  UzfonxAKiNO  oir  Apfbal.— -  An  imdertaklnr  on  fti»peftl  must  be  filed 
within  flTe  days  after  the  notlee  of  appeal  la  filed, 

MoncB  AND  Undertaking  on  Appbal. —  The  Supreme  Court  haa  no  aa- 
tliorltj  to  rellere  a  party  from  the  conaeqoencea  of  a  failure  to  comply 
with  the  statute  In  relation  to  the  serrlce  and  filing  ol  notices  and  under- 
takings on  appeal.  Tbe  statute  of  1861  appllea  only  to  insattdeodes  In 
point  of  mere  form  of  such  notices  and  undertakings. 

^sr  Rhodks,  C  J..  CaocKMrr,  J.,  concurring: 

OOMTKMPT  or  GouBT. —  An  order  of  Oourt  adjudging  a  party  guilty  at  oon- 
tampt  la  not  appealable. 

Appsal  from  tbe  District  Court  of  the  Third  Judicial  Dis- 
tricty  County  of  Santa  Clara. 

In  February,  1869,  the  plaintiffs  sued  out  a  temporary  in- 
junction  restraining  the  defendants,  their  agents,  and  mr^ 
▼ants,  until  the  further  order  of  the  Oourt,  from  obstmoting 
or  dosing  a  certain  traveled  way  described  in  the  complaint 


— i . —-^ »  

The  defendf^ts  filed  e  .  demurrer  •  to  the  eotajftaint,  on  th^ 
ground  that  it  did  not  state  f^ota. sufficient  to  constitute  a 
cause  of  aption.  The  demurrer  was  overruled ;  the  defend^ 
ants  were  allowed  to  .answer,  and  after  trial  cif  the  caaq 
the  C!ourt  ordered  that  the  temporary  injunotioii  foe  made 
perpetual.  A  new  trial  was  denied  and  the  defendants 
appealed.  At  the  April  Tenn,  1871,  ihe  Supreme  Court 
ordered  the  Court  below  to  sustain  the  defendants*  demurrer 
to  the  complaint  On  filing  Ae  remittitur,  May  17th,  1871, 
the  District  Court  sustained  the  demurrer  a|i4  granted  the 
plaintiffs  leave  to  amend  their  complaint  within  ten  days, 
but  made  no  order  in  r^ard  to  the  injunction.  On  the  22d 
day  of  May  the  defendant  Shallenberger,  by  advice  of  his 
counsel,  closed  the  way  by  running  a  fence  across  it  Plaint** 
iff  Fox  filed  his  amended  complaint  on  the  27ih  of  May 
and  served  a  copy  of  it  upon  the  defendant  Subsequently, 
he  filed  an  affidavit  setting  out  the  facts  as  to  the  defendant's 
action  in  closing  up  the  way;  and  the  defendant  Shallen- 
berger was  required  to  show  cause  why  he  should  not  be 
punished  for  contempt  of  Court  After  a  hearing  of  the 
matter,  the  Court  made  an  order  adjudging  him  guilty  of 
contempt  for  a  violation  of  the  temporary  injunction,  and  he 
appealed. 

The  otjier  facts  are  stated  in  the  opinion. 

Moore,  Laine  <S  Leib,  for  Appellant 

The  question  of  contempt  or  no  contempt  may  be  reviewed. 
The  law  of  the  land  governs  as  tx>  what  is  or  is  not  a  eontempt, 
and  not  the  arbitrary  opinion  of  a  Judge.  (Galderwood  v. 
Peyser,  ante,  p.  110.)  It  is  provided  in  the  Practice  Act 
that  an  appeal  may  be  taken  from  "  any  special  order  made 
after  final  judgment '^     (Pr.  Act,  Sees.  886,  847.) 

This,  we  submit,  is  a  special  order  made  in  this  case  aftei" 
final  judgment 

Our  appeal  was  from  the  whole  judgment^  and  the  reversal 
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of  sticli  judgment  carried  with  it  the  injunction.  In  other 
words,  the  injunction  fell  with  the  judgment  in  the  c«M3e,  and 
the  hill  itself  fell  when  the.<ten)Xrr^  was  sufltained<»  and  a$ 
the  Court  did  not  revive  the  temporary  injunction,  nor  issue 
a  new  restraining  prder,  there  was.  no  injunction  in.  being  to 
be  violated  on  the  22d.of  Mayvl87l^  when  the  defendant 
did  the  act  complained  of.  .  (MeCharahan  v.  Masmi^U,  28 
Cal.  74.;  Calderwood  v,  Peyjser,  aupra, 

J.  Alexander  Yoell,  for  Beapond^t,  relied  uppn  the  point 
that,  no  notice  of  appe^  having  been  served  on,  the  reepoiid- 
ents,  or  either  of  them,  nor  upon  their  counsel,  the  appe^ 
was  not  taken  according  to.  law,  and  must  be  diwiifsed* 


By  WALXJkOBy  J.,  Tbmpi«v^  J.,  concurring: 

The  appeal  is  talren  from  an  order  of  tti^  District  Court 
entered  in  the  ciuse.  It  is  claimed  by  the  respondent  that 
the  order  itself  is  not  the  subject  of  appeal,  and  that  if  it 
were,  an  appeal  has  not  been  prop^ly  taken  arid  perfected. 
It  is  unnecessary,  however,  to  consider  the  question  as  to 
whether  or  not  the  brder  is  the  subject  of  an  appeal,  as  I 
think  the  appeal  must  be  dismissed  upon  the  other  grotmd. 

The  order  was  made  and  entered  on  Jime  5th,  1871;  and 
on  the  seventeenth  of  June  a  notice  of  appeal  was  filed,  but 
had  not  been  served  at  or  before  the  time  at  which  the 
undertaking  on  appeal  was  subsequently  filed.  Of  course 
the  filing  of  an  undertaking  on  appeal,  without  service  of 
the  notice  of  appeal,  was  utterly  nugatory.  It  seems  to  have 
been  so  considered  by  the  counsel  for  the  appellant,  for  on 
the  second  day  of  Atsgust  following  (and  within  aixjky  days 
from  the  entry  of  the  order  in  question), he  caused  a  copy  of 
the  notice  of  appeal  (which  had  remained  on  file  ever  -^ince 
June  seventeenth),  to  be  served  upon  the  respondent's  attor- 
ney, and  within  five  days  after  such  service  he  filed  an  no- 
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dertaking  on  appeal  in  proper  form.  But  as  the  filing  of  the 
first  undertaking  was  inoperative,  because  filed  before  serv- 
ice of  the  notice  of  appeal^  so  the  filing  of  the  second  un- 
dertaking was  also  inoperative  to  perfect  the  appeal  taken^ 
inasmuch  as  the  last  undertaking,  though  filed  within  five 
days  after  service  of  the  notice,  was  not  within  five  days 
after  the  filing  of  the  notiese  of  appeal    (Pr.  Act,  Sec  848.) 

The  times  at  which,  and  the  successive  order  in  which  the 
several  steps  are  to  be  pursued  to  take  and  perfect  an  appeal, 
are  distinctly  prescribed  by  statute,  and  must  be  observed; 
otherwise  the  appeal  must  fail  here,  if  timely  objection  be 
taken  by  the  respondent  We  have  no  authority  to  relieve 
a  party  from  the  conisequences  of  a  failure  in  these  lespeatB^ 
Under  the  Act  of  1861,  p.  589,  Sec.  3,  it  is  true  that  relief 
may  be  had  against  the  insufficiency,  in  point  of  mere  form, 
of  the  notice  filed  and  served,  or  of  die  undertaking  filed; 
in  other  words,  an  appeal,  if  taken,  may,  upon  compliance 
with  the  provisions  of  the  Act  of  1861,  be  supported,  thou^ 
it  had  been  insufficiently  taken  in  the  first  instance;  but 
there  is  a  clear  distinction  between  an  appeal  insufficiently 
taken  and  one  not  taken  at  alL  Were  the  statute  of  1861 
construed  to  afford  relief  in  cases  in  which  the  steps  as  pu> 
sued  were  themselves  utterly  abortive,  it  is  obvious  that  the 
provisions  of  the  Practice  Act  prescribing  the  modus  of  tak- 
ing and  perfecting  an  appeal  would  be  practically  abrogated. 
The  filing  of  the  notice  of  appeal  must  always  precede  the 
service  —  the  service  of  the  notice  must  precede  the' filing  of 
the  undertaking,  which  filing  must  itself  be  within  five  days 
after  the  filing  of  the  notice  of  appeal.     (Pr.  Act,  Sec  348. ) 

Because  the  undertaking  in  this  case  was  not  filed  within 
five  days  after  the  notice  of  appeal  was  filed,  the  appeal 
should^  in  my  opinion^  be  diamisseed;  and  it  is  so  ordered. 
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Opinion  of  Bho4tib  CJ^  Crockott,  J^  eoiieorring. 


By  BnoDBSy  C.  J.,  Cbooxbtt,  J.,  ooncurring: 

We  concur  in  the  judgment  on  the  ground  that  the  order 
in  question  is  not  the  subject  of  an  appeal* 

Mr.  Justice  Sfjuoux  expressed  no  opinion. 


JOHN  0.  WHITE  V.  WILLIAM  H.  LYONS. 

Complaint  eithsb  Lboal  ob  Bquitabli  not  DnMUBSASLn. —  If  a  eom- 
plaint  itatM  facto  which  entitle  the  pl&lntut  to  relief,  either  legal  or 
equitable,  it  la  not  demurrable  on  the  ground  that  It  doea  not  state 
facto  aulBclent  to  conatltuto  a  cause  of  action. 

■quisablb  CouFLAun  aarriNO  out  Lbg^l  Caubs  of  Action. —  Though 
a  eomplalnt  pnrportinf  to  be  a  bill  in  eouitj  la  Inanffldent  aa  auch,  yet 
If  the  facto  alleged  aie  cogalaable  In  a  court  of  law,  the  proper  relief 
will  be  administered;  and  a  demurrer  for  want  of  facto  anHlcleint  to 
conatltuto  a  cause  of  action  will  not  Ue. 

Bbootnbt  B^ck  09  MoNsr  BacamD  voa  Aumomd  Iluioal  PimFOBa. — 
Where,  in  a  anlt  to  reoorer  money  ta  the  hande  ef  defeadantr  it  ap- 
peared that  he  had  been  employed  aa  an  attorney,  and  fumlahed  with 
money  to  purchase  school  land  warranta,  and  therewith  to  procure  title 
to  certeln  Ueu  landa,  and  that  at  hia  adTlee  some  of  the  certificates  of 
purchase  were  taken  to  the  aaaes  of  third  pereona  and  aaalgned  to 
plaintiff,  and  defendant  aet  up  to  defenae  that  (the  taklnc  of  the 
certlflcatea  to  that  way  being  contrary  to  law)  the  money  waa  paid 
to  and  reoeiyed  by  him  for  an  illegal  purpose,  and  conld  not  be  re- 
•Ofered  back;  held,  that  the  contract  under  which  the  money  waa  re- 
eelTcd  was  not  unlawful,  and  that  though  the  purchaae  of  the  eer- 
tiflcatee  referred  to  mli^t  hare  been  illegal,  yet,  it  appearing  that  he 
had  been  fully  credited  with  aU  moaaya  paid  tor  them,  hto  defense 
could  not  aTaa  him. 

OOKPUTATioH  ov  iNTBaasT  —  BK>ocnoH  raoM  Tbn  xo  Sxraii  Pan 
Cbnt.— The  Aet  of  March  80th,  1868  (Stota.  1887-8,  p.  668),  reduced 
tht  rato  of  totereet,  to  caae  e<  the  abaenee  of  a  contract,  from  ten  to 
aeren  per  cent  per  annum ;  and  the  effect  waa  that,  though  tea  per  cent 
might  be  computed  up  to  the  taking  effect  of  that  Act,  only  seren  per 
cent  waa  allowable  afterwarda 

Piiiiiii  BBDocnio  iNTsaaar  Paoafunf  ni  OraBATiON.r— fhe  Act  of 
March  Stth,  1868  (Stota.  1867-8»  p.  668),  reductog  the  rato  of  toterat. 
waa  only  prospectlTe  to  ito  operation,  and  was  not  totended  to  take 
away  or  tepalr  righto  which  had  already  aeemed  aader  the  priar 
•totata. 


i 
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-    ArgonMBt  tor  AppelUttt 

Appeax  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, San  Joaquin  County. 

The  complaint  in  this  caise,  after  setting  forth  facts  en- 
titling him  to  judgment  at  law  against  the  defendant,  prayed' 
for  an  accounting  that,  dafesidaiit  mighi/.  be  adjudged 
to  pay  to  plaintiff^  in  gold  coin,  what  might  appear  on  such 
accounting  to  be  due,  and  for  general  relief.  To  this  de- 
fendant demurred,  on  the  ground  that  it  did  not  state  facts 
sufficient  to  constitute  a  cauae  of  action.  The  demurrer  be- 
ing overruled,  and  an  answer  put  in,  there  was  a  trial  before 
the .  Oourt,  and  a  judgment  rendered  on  November 
18th,  1868,  in  favor  of  plaintiff,  for  the  sum  of  one  thousand 
six  hundred  and  thirteen  dollars  and  seventy  cents, 
and  interest  at  the  rate  of  ten  per  cent  per  aimum  on  nine 
hundred  and  thirteen  dollars  and  seventy  cents  thereof 
from  November  18fli,  1868,  and  on  seven  hundred  dollars 
th^eof  from  Ju^y  lat,  1864  —  in  all  two  thousand  three  hun- 
dred and  aeventy-€(iz  dollars,  in  gold  coin -^  the  judgment  to 
draw  interest  at  seven  per  cent  per  annum.  Findings  were 
filed  sustaining  the  judgment  The  defendant  moved  for  a 
new  trial,  which  was  tienied,  and  he  then  took  this  appeal 
from  the  judgment. 

Halt  &  Mordgomerp  and  8.  P.  BcaniJcer;  for  Appellant. 

'  We  must  look  to  the  relief  sought,  as  well  as  to  the  facts 
stated  in  a  eemplaint^  to  determine  the  forum  to  which  the 
plaintiff  has  brought  his  case  for  redress.  Here  he  has  ap- 
pealed to  a  Court  of  equity,  and  he  must. show  that  he  has 
an  equitable  cause  of  acti<m.  But  on  the  facts  alleged  no 
foundation  is  laid  for  equity  jurisdiction  for  accounting—  a 
relief  afforded  only  where  mutual  or  complicated  accounts 
and  dealings  exist  between  the  parties.  The  exact  amount 
of  money  placed  in  defendant's  hands  is  fixed  at  three 
thousand  three  himdred  dollars,  juad  the  exact  amounts  ex- 
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pended  by  him  are  fixed  with  the  dame  eertaiiitjy.  It  ia  tme 
there  is  a  oharge  of  fraudulent  (K»iversioa;  but  such  a  charge 
will  not  sustain  an  action  in  equity  for  an  account.  Tbete 
was  a  plain  and  complete  remedy  at  law;  and  it  is  a  familiar 
principle  and  well  established,  that  in  such  case  there  is  no 
foundation  for  the  interposition  of  :a  Court  of  equity,  and 
no  equitable  jurisdiction.  The  demurrer  ought,  therafore, 
to  have  been  sustained. 

In  the  procuring  of  *the  cdrtifLcates  both  parties  manifestly 
oooperated  lor  overreachiBg  the  law  and  securing  forbidden 
and  unjust  advantages  —  a  purpose  immoral  and  ill^al, 
whatsoever  may  have  been  the  moral  sense  that '  prompted 
tfaem*  The  fmid  was  eomniitted  to  the  one  party  by  the 
other,  dedicated  to  the  procuring  of  title  from  the  State  for 
the  latter's  lands,  by  meliiods  C6ntravening  the  letter  and 
spirit  of  the  State's  land  ajystem.  As  between  principals  and 
agants  in  aU  audi  eases,  the  guilt  is  deemed  to  be  equal, 
and  the  maxim  is:  In  pari  delicto  potior  est  conditio  der 
fendentis.  The  m^ey,  thus  situated,  is  not  reooverabld  by 
tibe  principal  (Story  on  Agency,  Sec.  236,  and  note  2,  Sec. 
844;  Perkins  v.  Savage,  15  W«id.  412;  Morgan  v.  Qraff, 
6  Den.  365 ;  Gregory  v.  Haworlk,  86  OaL  668 ;  Mairtim  ▼. 
Wade,  87  Oal.  168.) 

The  judgment  was  also  against  law  in  allowing  interest  at 
any  rate  greater  than  seven  per  cent  per  annum — that  be- 
ing die  rate  fixed  by  law  at  the  date  of  the  jtidgment 


/.  H.  Budd,  for  Bespondent 

The  old  distinction  between  the  forms  of  legal  and  equita- 
ble pleadings  are  done  away  with,  and  the  code  requires  only 
a  statement  of  the  facts  constituting  a  causa  of  acticm.  (Prac- 
tice Act,  Sec.  39 ;  Pieroy  v.  Sabin,  10  Oal.  27 ;  Ooodivin  v. 
Eammond,  18  Oal.  169 ;  Payne  v.  Treadmll,  16  0^1.  343.i 
A  demurrer  will  not  lie  to  the  prayer  of  a  complaint. 
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Opinion  of  tiM  Conrt  —  Crockett,  J. 


The  contract  between  plaintiff  and  defendant  was  one  be- 
tween an  attorney  at  law  and  his  client,  and  was  not  illegal. 
Plaintiff  understood  that  the  land  was  to  be  secured  to  him 
bj  the  location  of  school  land  warrants.  In  this  there  was 
nothing  illegal  or  against  public  policy.  Under  this  contract, 
and  with  this  understanding,  the  money  was  paid  by  the 
plaintiff  to  the  defendant,  and  whatever  was  done  after  this 
was  done  by  defendant,  and  by  and  through  his  advice  as 
the  attorney  of  plaintiff.  It  is  the  first  case,  and  will,  prob- 
aBly,  be  the  last,  in  whidi  an  attorney  at  law  has  taken  his 
client's  money  and  then  advised  him  to  do  and  have  done 
acts  (which  the  attorney  now  claims  is  against  law),  and  then 
coolly  claimed  that  he  had  a  right  to  retain  the  money,  for 
the  reason  that  his  client  acted  under  his  advice. 

If  defendant  can  be  held  for  the  money  as  received  by 
him  to  the  use  of  plaintiff,  then  there  was  an  implied  con- 
tract to  repay  the  same  to  plaintiff  with  legal  interest  from 
the  time  the  defendant  converted  the  money  to  his  own  use. 
And  the  rate  of  interest,  as  it  was  fixed  by  statute  at  the 
time  of  the  conversion^  became  a  part  of  this  implied 
contract 

By  the  Court,  Obookbtt,  J.: 

The  demurrer  to  the  complaint  was  properly  overruled. 
Under  the  code  there  is  but  one  form  of  action  in  this  State, 
and  if  the  complaint  states  facts  which  entitle  the  plaintiff 
to  relief,  either  legal  or  equitable,  it  is  not  demurrable  on 
the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  If  the  facts  ^ted  are  such  as  address 
themselves  to  the  equity  side  of  the  Court,  the  appropriate 
relief  will  be  granted  by  the  Court,  sitting  as  a  Court  of 
equity.  On  the  other  hand,  if  the  facts  alleged  are  purely 
cognizable  in  a  Ooiirt  of  law,  the  proper  relief  will  bo 
administered  in  that  ferm  of  proceeding.    But  a  complaint 
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which  states  a  sufficient  cause  of  action^  either  at  law  or  in 
equity,  is  not  demurrable  as  not  stating  facts  sufficient  to 
eonstitute  a  cause  of  action*  In  this  case  the  defendant  does 
not  question  the  sufficiency  of  the  facts  alleged  to  constitute 
a  cause  of  action  in  a  proceeding  at  law,  but  insists  that  this 
complaint  is  a  bill  in  equity,  and  that  a  Court  of  equity  has 
no  jurisdiction  of  the  case.  In  that  event,  the  Court  will 
treat  it  as  an  action  at  law,  and  administer  the  proper  relief 
in  that  form  of  proceeding. 

Kor  can  we  disturb  the  judgment  on  the  ground  that  the 
findings  are  not  justified  by  the  evidence.  If  the  evidence 
does  not  preponderate  in  support  of  the  findings,  there  is  at 
least  a  substantial  confiict  in  it ;  and  in  such  cases  it  is  the 
well  settled  practice  of  this  Court  not  to  disturb  the  judg- 
ment. 

The  defendant,  however,  insists  that  the  plaintiff  is  not 
entitled  to  recover,  because  the  transaction  between  the  par* 
ties  was  illegal,  and  the  money  which  is  sought  to  be  recov« 
ered  was  paid  by  the  plaintiff  and  received  by  the  defendant 
for  an  unlawful  purpose,  and  that  no  cause  of  action  can  arise 
out  of  a  transaction  which  was  in  itself  illegal  and  contrary 
to  public  policy.  But  the  answer  to  this  point  is,  ihat  the 
contract  between  the  parties  under  which  tibe  money  was 
received  by  ihe  defendant  was  not  unlawful  or  contrary  to 
public  policy.  The  plaintiff  desired  to  secure  for  himself 
the  title  of  the  State  to  certain  lands,  and  employed  the 
defendant,  as  an  attorney  at  law  and  as  a  person  skilled  in 
that  branch  of  business,  to  procure  the  title.  The  plaintiff 
appears  to  have  been  ignorant  of  the  particular  method  by 
which  the  title  of  the  State  was  to  be  obtained,  except  that 
it  was  to  be  effected  by  means  of  school  land  warrants,  or 
certificates  of  purchase,  for  what  are  termed  "  lieu  lands  ;*' 
that  is,  lands  to  be  selected  by  the  State  in  lieu  of  sizteentli 
and  thirty-sixth  sections,  as  authorized  by  law  in  certain 
cases.    It  appears  from  the  findings  that  the  defendant  ao- 
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cepted  this  employmeiit,  and  undertook  to  procure  tlie  title 
in  this  method.  The  money  was  paid  by  the  plaintiff  for 
this  purpose.  But  subsequently,  under  tbe.adviee  ef  dsbd 
defendant,  and  at  his  suggestion,  certain  of  the  certificates 
were  taken  in  the  names  of  otiiier  persozxs,  for.  the  use  of  the 
plaintiff,  and  were  afterwards  assigned  to  him.  This  part  of 
the  transaction  is  claimed  to  have  been  illegal,  and  a  fraud 
upon  the  law.  If  this  ,be  conceded,  it  does  not  aid  the 
defendant  He  has  been  credited  in  the  judgment  with  all 
sums  paid  by  him  on  account  of  these  certificates,  and  there 
is  no  proof  that  any  portion  of  die  money  which  he  received 
from  the  plaintiff,  except  that  which  was  paid  on  account  of 
these  certificates,  was  to  be,  or  was^  in  fact,  applied  or  used 
in  any  illegal  transactions.  On  the  contrary,  aftcSr  crediting 
the  defendant  with  all  his  disbursements  and  a  reasonable 
oompensation  for  his  services,  diere  remains  in  his  haiids  a 
large  sum,  which  the  findings  show  he  has  converted  to  his 
own  use.  No  reason,  founded  either  in  law  or  justice,  is 
perceived,  why  this  money  should  not  be  refunded  with  in- 
terest. But,  I  think,  the  Court  erred  in  fijcing  the  rate  of 
interest  at  ten  per  cent  per  annum  up  to  the  date  of  the 
judgment.  When  the  conversion  occurred  that  was  tbe  rate 
fixed  by  statute  in  transactions  of  this  character.  But  the 
Act  of  March  SOtfa,  1868,  reduced  the 'rate  from  ten  to  seven 
per  cent  per  annum;  and  from  the  time  when  this  Act  took 
effect  the  interest  should  have  been  computed  at  seven  per 
cent  per  aimum.  In  the  absence  of  a  contract  for  interest, 
it  is  only  allowed  as  damj^es  for  a  failure  to  pay  the  money 
due  (15  Wend.  80)  ;  and  it  is  competent  for  the  Legislature 
to  fix  the  amount  which  shall  be  recovered.  But  the  Act 
reducing  the  rate  was  only  prospective  in  its  operation,  and 
was  not  intended  to  take  away  or  impair  rights  which  had 
already  accrued  under  the  prior  statute.  In  Bullock  v. 
Boyle,  1  Hoffman,  K  Y.  Oh.  K.,  394,  the  effect  of  statute 
modifying  the  rate  of  interest  is  fully  and  elaborately  dife- 
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cussed,  and  the  authorities  oollated  hy  the  Vice  Obanoellor; 
and  the  eonoliision  at  whieh  he  arrived  is,  that  a  okasi^  in 
the  rate^  as  a*  g^ieral  role^  operates  only  prospectively,  and 
does  not  affect  rights  already  accrued.  On  this  point,  see, 
also,  Thornton  v.  Fiizhugh,  4  Leigh  E.  309.  » 

The  judgment  is  affirmed,  escept  as  tothe  rate  of  inter- 
est; and  in  respect  to  the  computation  of  intei^st,  the  OouH 
below  is  directed'to  modify  the  judgment  by  imputing  the 
interest  at  ten  per  cent  per  annum  up  to  the  time  when  the 
Act  of  March  30th,  1868,  took  effect,  and  thereafter  at  tht* 
rate  of  seven  per  cent  per  annum ;  and  it  is  further  ovdered 
that  neither  of  the  paities  recover  costs  on  tJbis  appeal. 

Mr.  Juftioe  Waixaob  did  not  partioipate  in  the  foregoing 
decision. 


SAMUEL  BOTTLE,  Admikibtbatos,  btc,  of  TnouAfi 
E.  Hope,  Dbcxasei>,  v.  FRED.  BILLINGS,  J. 
STEARNS,  L.  D.  ALLEN,  C.  C.  BUTLER,  PETER 
DONAHUE,     WILLIAM     PIERCE,     ato     uajxt 

OTHVBS. 

A  Stiaxqsr  to  am  AcnoM  ciifirM  Hon  to  DiSMisi  ltd— Id  ad  cjMt- 
Btnteaaa  fdr  a  Hirfe  trmtt  of  land,  and  la  ii^lcb  manr  flctltloai  de- 
fendants were  named :  h€l4,  tliat  a  person,  not  named  nor  eerred  ai'  a 
party,  and  who  bad  neither  appeared,  anewered,  or  demnrred,  nor  aSked 
to  be  made  a  party,  waa  a  stranger  to  the  proceedings,  and  eoald  not* 
though  an  owner  of  land  embraced  within  the  tmct  sned  for,  matataln 
a  motion  to  dismiss  the  action  as  to  snch  land. 

Appeal*  from  thie  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  ^ancisco. 

This  was  an  action  of  ejectment  'for  an  undivided  fourth 
part  of  a  tract  of  about  eighty  acres  of  land  in  the  City  and 
County  of  San  Francisco.  The  suit  was  ori^nally  com- 
menced in  the  name  of  William  A.  Quarlea,  Admini^ratilr 
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of  the  Estate  of  TbomaB  S.  Hope;  but  afterwards^  Soule 
being  appointed  administrator  in  bis  place,  be  was  substi- 
tuted in  tbis  case.  Tbe  defendants  embraced  about  seven- 
teen persons  well  known,  and  a  great  number  of  fictitious 
names,  alleged  to  be  unknown. 

Tbe  acticm  was  commenced  on  April  17tb,  1868.  On  July 
18tb,  1870,  a  motion  was  made  by  Geoi^  Turner,  on  behalf 
of  himself  and  his  wife,  Sarah  B»  Turner,  to  dismiss  the 
action  as  to  them  and  as  to  lots  one,  two,  five,  and  six,  in 
block  two  himdred  and  seventy-one,  of  the  Western  Ad- 
dition* of  San  Francisco,  and  included  in  the  tract  sued  for, 
on  the  grounds  that  Sarah  B.  Turner,  the  owner  of  such 
lotSy  was  a  citizen,  well  known  upon  the  records  as  such 
owner,  but  was  not  named  as  a  party;  that  no  suing  by  a 
fictitious  name  was  proper  as  to  lands  of  such  well  known 
owner;  that  no  summons  had  ever  been  served  upon  said 
owner,  though  the  suit  had  been  brought  for  so  long  a 
period;  that  the  action  was  evidently  intended  to  doud  and 
embarrass  the  title  of  the  said  owner;  and  that  it  was  not 
prosecuted  properly  or  in  good  faith  or  with  proper  dili- 
gence. A  supplemental  motion  to  the  same  effect  was  made 
on  January  23d,  1871,  and  affidavits  were  presented  sustain- 
ing the  grounds  upon  which  the  motion  was  urged. 

After  argument,  the  Court  below  sustained  the  motion  as 
to  Mrs.  Sarah  R.  Turner,  and  the  action  was  dismissed  as  to 
her.    Plaintiff  appealed  from  the  judgment 

>  Estee  &  McLaurm,  for  Appellant 

The  sunmions  had  not  been  served,  nor  had  any  answer, 
demurrer,  or  written  notice  of  appearance,  been  served  or 
filed  in  the  cause.  The  Court,  therefore,  had  not  acquired 
jurisdiction,  and  could  not  entertain  the  motion.  (Practice 
Act,  Sees.  36,  628.) 

Sarah  R  Turner,  not  being  a  party  defendant  in  the 
action,  was  not  entitled  to  make  the  motion  to  dismiss. 
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George  Turner,  for  Bedpondenti. 

The  motion  to  dismiss  was  an  appearance;  and  whether  it 
a  special  appearance  for  the  motion  or  a  general  appear- 
ance in  the  cause,  the  court  below  had  jurisdiction.  {Olid- 
den  y.  Packard,  28  CaL  649 ;  Deideeheimer  v.  Brown,  8  Cal. 
889.) 

The  dismissal  of  the  action  was  a  proper  exercise  of  the 
discretion  of  the  Oonrt  bdow.  {Origeby  ▼«  Napa,  36  Cal. 
S880 

Bj  the  Court,  Sfbagits,  J.: 

The  respondents  do  not  appear  to  have  been  made  or  erer 
ta  have  become  parties  to  the  suit  in  which,  upon  their  mo- 
tion, the  order  appealed  from  was  made;  neither  of  them 
was  named  as  a  party  plaintiff  nor  defendant,  and  no  servioe 
of  summons  appears  to  hffve  been  made  upon  them  or  either 
of  them,  nor  has  any  appearance  been  entered  in  the  suit 
for  either;  neither  of  them  has  answered  nor  demurred^  nor 
have  they  asked  to  be  made  party  thereto  or  to  intervene 
therein;  but  without  right  or  authority  derived  from  any 
code  of  civil  procedure  with  which  I  am  acquainted  they 
intrude  a  motion  in  a  proceeding  to  which  they  are  stran- 
gers, which  results  in  an  order  of  the  Court  dismissing  the 
suit  as  to  a  portion  of  the 'subject  matter  thereof. 

This  novel  and  summary  mode  of  quieting  tide  may  be 
convenient,  but  is  without  legal  sanction. 

The  Court,  in  my  judgment^  should  not  have  entertained 
respondents'  motion,  and  its  judgment  based  thereon,  dis* 
missing  ^pellant's  suit  as  to  certain  lots  named  in  his  com- 
plaint, is  clearly  erroneous,  and  should  be  reversed  and  cause 
remanded,  with  directions  to  deny  the  motion;  and  it  is  so 
ordered. 
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IN  THE  MATTER  OF  THE  ESTATE  OF  JOSEPH 
MARIE  GASQ,  DaoBASKD. 

AUiOWANCB    OF    ATTORNBY'S    FBB8    IH     9BITTLBMBNT    OV    BSTATBS. —  A    ruling 

Of  a  Probate  Court,  in  firing  the  atnoUnt  of  compensation  to  be  allowed 
an  administrator  In  -payment  -ef  counsel  In  tho  settiement  of  an  estate^ 
will  not  be  disturbed,  unless  there  is  a  plain  abuse  of  discretion. 
▲dmihistratob  using  Bstatb  Punds  Chasgbablb  with  Intbrbbx. — 
'  Where  an  administrator  did  not  Keep  the  funds  of  the  estate  separate 
fromhla  own^mofaey^  b^  ose^  them  Dorhft  own  pOBp6sa;»JkflM«  that  h» 
was  properly  chargeable  with  interest. 

Appeal  from  the  Probate  Court  of  the  City  and  County 
of  San  Francisco. 

Leflters'df  ^ftdrnmistration  tipon  A«  estate  of  the  deceased 
-were  issued  to  William  A.  Qnarles,  Public  Administrator  of 
the  City  and  County  of  San  Francisco^  in  November,  1888; 
Ini  April,  1871,  he  filed  hisadcount,  in  which,  among  other 
things,  there  was  a  charge  of  dne 'thousand  dollars  in  favor 
of  his  attorney  in  settlement  of  the  estate.  Exceptions  were 
made  to  this  account  by  the  heirs  at  law^  on  the  ground 
that  one  thousand  dollars,  <m*  any  sum  in  excess  of  two  hun- 
dred and  fifty  dollars,  was  an  unreasonable  compensation  foi^ 
an  attorney  under  the  circumstanefes,  and,  it  appearing  that 
the 'Administrator  had  used  the  funds  <k^  the  estate  for  his 
owh  purposes,  that  he  should  be  charged  with  interest.  The 
Court  found  that  the  charge  in  favor  of  the  attorney  was 
excessive,  and  reduced  his  eompensation  to  five  hundred 
dollars ;  and  the  Administrator  was  required  to  pay  interest 
OU'  the  amount  in  his  hands  due  the  estate.  From  the  order 
to  this  effect  the  Administrator  appealed^ 

I 

•    BartUtt  &  Pratt,  for  Appellant* 

• .  -    J.        ,     .  .      .     ..  .        - 

The  item  of  one  thousand  dollars  to  the  attorney  snould 
have  been  allowed.  The  payment  was  made  in  good  faith, 
and  could  not  be  recovered  back  by  the  Administrator  bom 
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the  attorney.  It  would  be  unwise  to  compel  administrators 
to  accept  the  cheap  services  of  poor  attorneys  by  too  rigi&ly 
scrutinizing  the  fees  paid. 

The  Administrate!!*  should  not  have  been  charstod  inten  .st. 
It  Vas  his  duty  to  keep  th^  funds  of  the  estate  in  hknd^  read,> 
to  meet'  any  emergency.  During  that  time  he  could  not  put 
the  funds  to  earning  anything  for  the  estate.  ITeither' does 
it  •  appear  that  during  that  time  the  Administrator  used  the 
funds  in  any  way;  and  in  the  absence  of  such  express  proof 
and  finding,  the  prteumptton*  is"  strong  that  he  properly  per- 
forjned  his  official  duty,  and  held  the  funds  in  reserve  for 
such  exigencies  as  might  arise.  It  does  not  follow  because 
the  Administrator,  after  the  expiration  of  the  year,  used  the' 
funds  for  his  own  purposes,  that  he  rfiould,  tiierefbre,  be 
charged  interest  during  that  year. 

Sawyer  <£  Myrich,  for  Bespondenta. 

The  findings  of  the  Court  on  the  attorney's  fee,  and  on  the 
question  of  interest,  were  conclusive.  Witnesses  were  exam- 
ined, and  the  actit)n  of  the  Court  was  based  upon  the  testi- 
mony given.  The  Administrator,  in  paying  the  attorney  one 
thousand,  dollars,  assumed  the  riak  of  its  being  allowed* 

In  referesoeto  the  question- of  interest,  it  appears  that  the 
Administrator  did  not  keep  the  estate  funds  separate  from 
his  own,  but  used  them  for  his  private  purpoaesy  eveik  during 
the  first  year.  He  did  not  keep  the  funds -on- band  at* all, 
but  put  them  out  at  once,  as  soon  as  he  received  them.  He 
cannot  use  the  moneys  of  the  estate  without  being  charged 
with  their  use.  (3  Redfield  ca  Wi%  882,  886;  UHcalna. 
Co.  V.  Lynch,  11  Paige;  620.) 
VOL.  zui.— la 
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By  the  Courts  Temple,  J.: 

This  Court  will  not  reverse  the  roliug  of  the  Probate 
Court  in  fixing  the  amount  of  compensation^  which  it  would 
be  proper  to  allow  the  Administrator  in  payment  of  coun* 
ael  in  the  settlement  of  the  estate,  unless  there  is  a  plain 
abuse  of  discretion.  Such  matters  are  peculiarly  within  the 
knowledge  of  the  Probate  Judge,  and  it  is  very  difficult 
for  this  Court  to  form  any  satisfactory  conclusion  upon  the 
subject 

It  is  found  that  the  Administrator  had  not  kept  the  funds 
of  the  estate  separate  from  his  own  money,  but  has  used 
them  for  his  own  purposes.  He  was,  therefore,  properly 
chargeable  with  interest.  (Utica  Ins.  Co.  y.  Lynch,  H  P^ige, 
625.) 

Order  affirmed. 


[No.  2,089.] 

1.  E.  DE  LA  MONTAGNIE  i;.  THE  UNION  INSUB- 
ANCE  COMPANY. 

MktM  OP  Wiao^  PnoPBBTT  sr  Ouabdian,  witroot  Obdbb  or  OmntT, 
Void. —  Where  sharei  la  s&  iniuraiioe  eompanj  belongliis  to  an  Infant, 
tmt  were  iaened  to  hla  gnardlaa,  under  tlie  name  of  '^Aagnsta  R. 
Jbeepbl,  Qnardlan/'  and  ehe  afterwards,  In  the  same  name  hat  with- 
•ot  any  order  of  the  Probate  Oonrt,  eold  and  aselgned  them :  ikeld,  that 
■aeh  lale  waa  Toid,  and  that  the  pnrchaeer  eonid  not  reqntre  the  com- 
pany to  recognize  him  as  having  any  title  to  ench  atock. 

PiracHASa  ov  Wabd^b  Pbopbbty  vbok  Ouabdiak  —  Cavbav  Bicftob.— 
flrery  alienation  of  the  property  of  a  ward  by  a  gmirdlan.  If  made  wlth- 
ont  an  order  of  Court,  la  void;  and  It  la  of  no  Import  whether  the  pur- 
chaaer  haa  knowledge  that  It  belonga  to  the  ward  or  not. 

Appeal  from  the  District  Court  of  the  Twelfth  Judida] 
District,  City  and  County  of  San  Francisco. 

The  facts,  sufficient  for  an  understanding  of  the  points 
decided,  are  stated  in  the  opinion.    The  eonolusionfl  of  law 
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and  judgment)  rendered  in  December^  1868,  were  to  the 
effect  that  plaintiff  should  recover  two  hundred  and  seventy* 
four  dollars,  the  deterioration  in  value  of  the  stock  between 
the  time  of  the  demand  by  plaintiff  and  the  trial,  and  for  a 
transfer  of  the  stocL     The  defendant  appealed. 

Bidtyey  V.  Bmitk,  for  Appellant. 

At  common  law  a  guardian  could  tell  the  personal  prop- 
erty of  his  ward  without  application  to  any  Court;  but  it 
was  always  considered  safer  to  obtain  the  direction  of  a 
Court  of  chancery.  (2  Kent,  228.)  Under  our  statute 
regulating  the  relation  of  guardian  and  ward,  the  power  of 
the  guardian  to  sell  any  personal  estaf e  of  the  ward  without 
an  order  of  Court  is  expressly  taken  away.  (Guardian  and 
Ward  Act,  Sees.  20  and  25;  see  also  Kendall  v.  MUler,  9 
Gal.  691.) 

The  plaintiff  having  derived  title  to  the  stock  through  a 
transfer  to  and  an  assignment  from  **  Augusta  B.  Josephi, 
Ghiardian,"  had  sufficient  notice,  or  at  least  was  put  upon 
inquiry,  as  to  the  title  of  the  stock  not  being  in  Mrs.  Josephi. 
The  addition  of  the  word  '^  Ouardian ''  to  her  name  was  an 
indication  that  she  did  not  hold  the  stock  in  her  own  right; 
it  was  enough  to  excite  the  suspicion  of  any  prudent  man 
(See  Decan  v.  Shipper,  85  Penn.  St  289.) 

Ft  4t  W.  H.  Sharp,  for  Bespondent 

*llit  d^ltBdant  cannot  make  the  defense  which  it  sought 
to  set  up)  and  now  urges  to  defeat  the  judgment.  It  issued 
the  stock  to  Mrs.  Josephi,  with  the  simple  addition  of 
"Guardian.**  If  it  treated  this  designation  as  simply  de- 
ecripHo  personoBy  it  cannot  now  question  her  right  to  transfer 
the  stock  in  the  same  manner  and  capacity.  If  the  ward 
interposed  no  objection  to  the  proceeding,  the  company  can- 
not   If  the  guardian  in  any  manner  violated  the  terms  of 
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his  tmst,  it  is  for  the  Conrt^  or  his  bondsmen^  or  the  ward  to 
complfliii. 

Again,  the  Conrt  fotind  that  the  plaintiff  took  without 
notice;  and  the  company  was  bound,  therefore,  to  transfer  to 
him.  (Oeorge  v.  Kendall;  15  Wend.  64ff.)  Haviiig  issued 
the  stock  to  Mrs.  Josephi  as  guardian,  it  is  estopped  *from 
questioning  any  transfer  made  by  her  in  that  capacity. 
(Dyer  v.  Rich,  1  Met.  180.) 


By  the  Court,  Waixaob,  J.: 

This  is  an  aetioii  to  recover  the  value  of  oertdn  shares  of 
the  capital  stock  of  the '  corporation  defendant,  which  the 
plaintiff  alleges  to  be  his  property,  and  t6^  have  been  con- 
verted by  the  defendant  to  its  own  use. 

It  appears  that  one  James  Michael,  deceased,  was  at  the 
time  of  his  death  own«r  of  some^  thirteen  shares*  of  the  capital 
stock  of  this  insurance  company,  evidenced  by  a  certificate 
standing  in  his  own  name,  and  tiiat,  under  the  order  of  dis- 
tribution of  the  Probate  Court,  these  shares  came  to  Michael 
Frank  Michael,  an  infant  son  of  'the  decedent,  and  of  whose 
person  and  estate  his  mother,  Augusta  R.  Josephi,  wad  the 
duly  appointed  guardian;  and  upon  surrender  of  the  original 
certificate  by  her  a  new  certificate  was  issued  to  her,  which 
ran  on  its  face  to  "  Augusta  R.  Josephi,  Qnardian,"  and  she 
thereupon,  and  without  any  order  of 'or  authority  from  the 
Probate  Court,  sold  the  stock  to  De  la  Montagnie,  "  and  on 
the  same  day  assigned  the  said  certificate  thereof  to  him  bv 
an  indorsement  thereon,  signed  by  her  *  Augusta  ^R.  Josephi, 
Guardian.'"  The  corporation  defendant  refused  to  recog- 
nize the  transfer,  and  declined  to  iftsue  a  new  certificate 
of  stock  to  De  la  Montagnie,  upon  his  proffered  surrender 
of  this  one. 

The  first  question  is,'  whether  br' hot  the  sale  and  transfer, 
under  the  circumstances,  vested  a  title  to  the  stock  in  De  la 
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Montagnie.  The  Court  beldw  found  in  this  connection  that 
the  latter  ''  had  no  knowledge  that  the  ^aid  Augusta  K 
Josephi  held  the  said  stook  as  guardian  of  Michael  Frank 
Michael,  or  that  said  stock  belonged  to  him ;"  but  that  fact, 
in  our  opinion,  is  of  no  import.  In  Kendall  v.  Miller,  9  Cal. 
59 1,  it  was  held  by  this  Court^  that  a  sale  made  by  a  guardian 
of  a  portion  of  the  estate  of  the  ward,  without  authority 
from  the  Probate  Court,  conveyed  no  title  to  the  purchaser; 
and  the  rule  announced  in  that  case  was  subsequently  recog- 
ized  here,  at  least  by  fair  implication,  in  Schmidt  v.  Wiehnd, 
3&  CaL  84S,  as  being  the  correct  exposition  of  the  statute  in 
force,  regulating  the  sale  of  the  property  of  wards  by  their 
guardians.  We  think,  too,  irrespective  of  adjudged  cases, 
that  the  plain  intent  of  the  statute  is  to  make  void  every 
alienation  of  the  property  of  the  ward,  if  made  by  the 
guardian  without  the  order  of  the  Court;  and  that  the  rule, 
in  itself,  is  one  of  wholesome  application  to  such  sales,  whether 
of  the  personal  or  real  estate  of  the  ward. 

Judgment  reversed,  and  cause  remanded,  with  directions 
to  render  judgment  for  the  defendant. 

Mr.  Justice  Txmpub,  being  disqualified,  did  not  ait  in  this 
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ELIJAH  TRUE  v.  SIMPSON  THOMPSON,  WILLIAM 
G.  MORRIS,  AND  ROBERT  SHEEHT. 

School  ox  Libu  Laicds  —  Cbbtiticatb  of  Location  will  not  Bupfobt 
Ejbctmbnt. —  A  certificate  of  locatSon  of  school  or  lieu  land,  loaned 
unde?  the  Act  of  April  27 tb,  1868  (Stats.  1803.  p.  591),  la  not  evidence 

of  legal  title,  and  will  not  support  ejectment. 

▼iBTDAL     BBPKAL     OF     OlO     LAND     LAW     BT     ADOPTION     OV     NBW     STBTBU. — 

The  Act  of  April  18tli»  18S»  (Stats.  1850.  p.  227)/ in  so  far  as  It  mads 
a  certiflcats  of  loeatfion  ef  school  or  liea  lands  ^rlma  facie  evidence  at 
*uiA.    ^ms   superseded  and  repealed   by   the  Act   of   April   27tb.    1868 
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(StaU.  186a»  p.  691),  which  inangoratad  a  naw  tjtitm  of  land  law.  In- 
tended to  be  complete  In  I'tselL 
vCBaTiFicATa  OF  PuBCHAaa  AM  ByiDBMca  or  Tzslb. —  Undar  the  Act  ot 
April  27th,  1863,  for  the  aale  of  certain  landa  belonging  to  the  State 
(SUta.  1863,  p.  591),  the  Begistrar'a  certificate  of  parchaie  of  School 
or  lien  land  la  the  only  prima  facie  eridence  of  legal  title  prior  to  a 
patent. 

Appsal  from  the  District  Court  of  the  Seveath  Judicial 
District^  Napa  County. 

The  Court  below,  on  the  trial  of  this  action,  found  that 
the  title  of  the  land  involved  passed  from  the  United  States^ 
by  virtue  of  a  patent  dated  May  20th,  1867,  to  the  defendant 
Thompson  and  his  associates,  and  that  they  were  the  legal 
owners  thereof;  that  the  Act  of  Congress  of  March  3d, 
1863,  granting  the  right  of  preemption  to  certain  purchasers 
on  the  Suscol  Banch  took  from  the  State  of  California  all 
power,  right,  or  authority  to  sell  or  dispose  of  the  said  land; 
and  that  the  defendants  were  entitled  to  judgment  against 
the  plaintiff.  Such  a  judgment  having  been  entered,  and  a 
motion  for  new  trial  overruled,  plaintiff  appealed. 

M.  A.  Wheaion  and  George  Cadwaiader,  for  Appellant. 

The  land  sued  for  is  a  part  of  a  thirty-sixth  section,  which 
was  granted  to  the  State  on  March  3,  1853,  just  ten  years 
before  the  Suscol  Act  was  passed.  The  plaintiff  purchased 
the  State  title,  and  paid  for  it  in  full,  and  applied  for  a 
patent,  when  defendants  filed  a  protest,  and  caused  the  case 
to  be  certified  into  the  Court  below  for  trial,  at  the  same 
time  offering  and  applying  to  purchase  from  the  State,  if 
the  State  owned  the  land.  It  is  plain  that  the  defendants 
have  managed  to  keep  one  step  behind  the  title  in  their 
efforts  to  get  it.  While  it  was  in  the  State  they  went  to 
the  United  States  for  it;  and  after  the  State  has  sold  it  to 
us,  and  got  our  money  for  it,  they  try  to  buy  from  the  State. 
Unless  the  defendants  can  make  us  thdr  trustees,  they  can- 
not reach  the  title  of  the  land.     We  have  the  legal  title; 
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we  got  it  strictlj  according  to  law^  and  we  have  a  right  to 
its  possession. 

The  statutes  have  declared,  and  the  Courts  have  often 
decided,  that  certificates  of  location  are  evidence  of  title 
(See  Bichter  v.  BUey,  22  OaL  641.) 

Pendegasl  &  Stafiey,  for  Bespondents. 

Plaintiff's  certificate  of  location  was  no  evidence  of  title. 
The  Act  of  April  27th,  1868,  under  which  the  certificate 
issued,  denies  by  implication  any  weight  as  evidence  to 
certificates  of  location.  It  provides  that  certificates  of  pur- 
chase shall  be  prima  facie  evidence  of  legal  title;  and  as 
the  certificate  of  location  precedes  the  certificate  of  pur- 
chase in  the  proceedings  to  acquire  title,  and  is  a  lower  link 
in  the  chain,  this  provision  of  the  statute  excludes  the  idea 
that  it  is  to  have  the  same  force  as  evidence  upon  the  prin- 
ciple of  the  maxim,  expressum  facit  eessare  taciturn. 

Nor  does  payment  of  the  purchase  money  to  the  Tlreasurer 
give  the  certificate  of  location  the  dignity  of  a  certificate 
of  purchase.  The  law  attaches  no  importance  as  evidence 
to  the  receipt  of  the  Treasurer.  Payment  is  one  of  the 
steps  toward  the  certificate  of  purchase;  but  to  avail  llie 
applicant  in  proving  title  to  the  land  it  must  have  been 
followed  by  ''the  certificate  of  purchase  issued  by  the 
Register/'     (Act  of  1863,  Sec  17.) 

The  plaintiff  does  not  claim  under  the  United  States, 
because  he  refused  to  purchase  under  the  Suscol  Act.  His 
daim  is  only  under  the  State,  and  he  can  assert  no  better 
right  than  she  had.  But  at  the  date  of  the  survey  the  land 
was  all  occupied  and  cultivated,  and,  consequently,  the  title 
to  it  did  not  vest  in  the  State,  and  no  title  passed  to  plaintiff. 
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By  the  Court,  Ceockett,  J. : 

The  quarter  section  of  land  in  contest  in  this  case  is  a  por- 
tion of  a  thirty-sixth  section,  and  is  included  in  the  general 
tract  known  as  the  "Suscol  Ranch."  The  action  is  eject- 
ment^ and  as  proof  of  title  the  plaintiff  relies  upon  a  certifi- 
cate of  location  issued  under  the  Act  of  April  26th,  1863, 
entitled  '^An  Act  to  provide  for- the  sale  of  certain  lands 
belonging  to  the  State."  (Stats.  1863,  p.  691.)  The  statute 
requires  an  applicant  desiring  to  purchase  from  the  State, 
lands  in(?luded  in  sixteenth  or  thirty-sixth  sections,  to  make 
bis  application  to  the  State  Locating  Agent  for  the  proper 
district,  and  if  the  application  is  approved,  it  is  made  the 
duty  of  the  agent  to  apply  to  the  Register  of  the  proper 
United  States  Land  District  for  die  land  on  behalf  of  the 
State,  for  the  use  of  the  applicant  If  the  Register  ap- 
proves the  selection  by  the  State,  the  Locating  Agent  is  to 
forward  the  papers  to  the  State  Surveyor  General,  and  if  he 
approves  the  location  and  selection,  it  is  the  duty  of  the 
applicant,  within  a  specified  time  thereafter,  to  pay  a  cer- 
tain percentage  of  the  purchase  mxmej,  or,  if  he  sees  fit,  he 
may  then  pay  the  whole  purchase  price  to  the  County  Treas- 
urer ;  and  when  the  whole  is  paid,  it  is  made  the  duty  of  the 
Register  of  the  State  Land  Office  to  issue  to  the  applicant  a 
certificate  of  purchase.  Section  seventeen  of  the  Act  pro- 
vides that  "  when  a  certificate  of  purchase  has  been  issued 
by  the  Register,  the  same  shall  be  deemed  prima  facie  evi- 
dence of  legal  title  to  the  land  for  which  the  certificate  of 
purchase  is  issued ;"  and  the  same  section  provides  that  the 
certificate,  all  rights  acquired  thereby,  "shall  be  subject  to 
sale  and  transfer  by  deed  or  assignment  executed  and  ac- 
knowledged before  any  officer  authorized  by  law  to  take 
acknowledgments  of  deeds,"  etc  The  certificate  put  in  evi- 
dence by  the  plaintiff  was  not  the  certificate  of  pitrchase  re- 
ferred to  in  this  section,  but  the  certificate  of  location,  issued 
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hj  tke  State  Locating  Agent^  approved  hj  the  United  States 
Blister  and  the  State  Survejor  GeneraL  Having  elected 
to  pay  A»  whole  of  the  pnidnse  price  in  one  payment^  and 
to  iraive  the  credit  alloved  by  law  for  a  portion  ^reof « the 
plaintiff  abo  pnt  in  evidence  a  receipt  from  the  Connty  Treaa- 
vrer  for  the  whde  punshaae  money.  His  title,  therefore,  oon- 
sistB  of  the  certificate  of  location  and  a  proper  receipt  for  the 
whole  of  the  purchase  money.  The  defendants  deny  that 
tbeee  will  support  ejectment;  and  if  this  proposition  can  be 
maintained,  the  plaintiff  nmst  fail  in  his  action.  The  plain- 
tiff, however,  insists  (hat  nnder  an  Act  passed  in  1859  eject- 
ment win  fie  on  a  certificate  of  loeaiion,  such  as  he  has 
pKodnced  in  this  case.  That  Act  contains  but  one  section, 
and  is.  in  the  following  words:  *^  The  certificate  of  purchase 
or  of  loeatkm  of  any  lands  in  this  State,  issued  or  made  in 
pursuance  of  any  of  the  laws  of  the  United  States  or  of  this 
State,  shall  be  deemed  prima  facie  evidence  of  legal  title  in 
the  holder  of  said  certificate  of  purchase  or  location,  or  his 
aasi^ees."  (Stats.  1859,  p. '337.)  If  this  act  remained  in 
force,  wholly  unaffected  by  the  act  of  April  87th,  18«», 
there  could  be  no  question  of  the  sufficiency  of  the  plain- 
tiff's certificate  to  support  the  action.  But  by  the  act  of 
1863  the  Legislature  made  many  important  changes  and 
modifications  in  the  mode  of  disposing  of  the  lands  belong- 
ing to  the  StatOb  It,  in  fact,  inaugurated  a  new  system, 
which  was  intended  to  be  complete  in  itself.  It  provided 
new  agents,  who  were  to  receive  and  pass  upon  applications 
to  purchase,  and  established  a  State  Land  Office,  to  be  pre- 
sided over  by  a  Register,  to  whom  important  duties  are  con- 
fided. He  is  in  some  measure  to  review  the  proceedings  of 
subordinate  officers,  and  he  alone  is  authorized  to  issue  a 
certificate  of  purchase,  the  effect  of  which,  as  declared  by 
the  sevenieenUi  section,  shall  be  to  vest  in  the  holder  of  it. 
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ence  to  any  questioii  of  estoppel,  now  for  the  first  time 
thought  of  by  appellant  The  questions  asked  and  testi- 
mony given  were  clearly  material^  relevant,  and  competent 
to  explain  the  nature  of  the  possession  Phelps  claimed  to 
hold,  as  well  as  to  contradict  his  previous  statements. 

There  was  no  error  in  refusing  tx)  permit  Aimer  Phelps  to 
take  the  stand  for  the  third  time  in  rebuttal  of  testimony  of 
Mrs.  Pfoff.  The  picoposition  was  to  have  him  repeat  what 
he  had  already  said  in  his  testimony  in  rebuttal.  His  recall 
was  at  any  rate  a  matter  entirely  without  the  discretion  of 
the  Court    No  error  can  be  predicated  upon  a  pefucAd. 


By  the  Court,  Spbaous^  J.: 

After  a  careful  examination  of  the  testimony,  as  presented 
by  the  record,  I  find  that  upon  the  question  of  possession 
of  the  demanded  premises  and  the  character  thereof,  from 
1853  to  1863,  there  is  direct  and  substantial  conflict  be- 
tween the  evidence  presented,  by  plaintiff  tending  to  estab- 
lish actual  possession  in  Abner  and  Edwin  Phelps,  through 
whom  she  claims  title,  and  that  presented  by  defendants 
tending  to  establish  actual  possession  in  other  parties, 
through  whom  they  claim  title;  and  as  to  the  years  1854 
and  1855,  the  evidence  tending  to  establish  actual  posses- 
sion in  Abner  Phelps  is  in  direct  conflict  with  that  landing 
to  establish  such  possession  in  J.  F.  Hutton,  Sr.^  and  one 
Haraszthy,  through  whom  defendant  Biummagim'a  testator, 
Beideman,  claimed  title.  The  findings,  therefore,  under 
the  uniform  practice  of  this  Court,  will  not  be  disturbed 
on  review. 

The  objection  to  the  evidence  of  a  conversation  1>6tween 
Abner  Phelps  and  Hutton,  Jr.,  in  I860,  while  Phelps  was  in 
possession  of  the  premises,  was  not  well  taken.  This  evi** 
denoe  tended  to  explain  the  character  of  poasessicm  held  by 
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Phelps  at  the  time,  whether  it  was  as  a  claimant  of  the 
premises,  in  his  own  adyerae  right,  or  as  tenant  of  Hutton,  Sr. 

There  is  nothing  in  the  point  urged  against  the  ruling  of 
the  Court,  refusing  to  allow  plaintiff  to  recall  the  witness, 
Abner  Phelps,  for  the  purpose  indicated,  whidi  was  to  con- 
tradict the  evidence  of  Mrs.  Pfoff,  formerly  Mrs.  Bach,  so  far 
as  the  same  was  in  conflict  with  the  testimony  already  given 
by  the  witness. Fhe][{ie. ;, , 

Judgment  and  order  denying  new  trial,  affipned* 


CNo.  2,67SL] 

THOMAS  H.  HANSON.©.  JAMES  S.  McOTJE. 

tAw  or  UvDKRafOiTTrD  Cwatapk  of  WATVL^Wkere  nndergroimd  cur- 
rents of  water,  flowing  In  defined  ehannels,  are  shown  to  exist,  the 
rales  of  law  whUSb  (OTem  tlie  nso  of  similar  streams  flowing  npon  the 
snrfMe  of  the  earth,  are  applicaWo  to  them. 

SnxNQS  PBB8UIIBD  TO  BB  SuTPLUP  pT  Pbscoiatioiv. —  In  a  contTOYersT 
respecting  the  nse  of  the  waters  of  a  spring,  where  there  was  nothing 
to  show  that  It  was  sappUefl  by  any  defined  flowing  stream ;  Mfd,  that 
It  most  he  presnmod  to  he  formed  hy  tho  ordinary  percolations  of 
water  In  the  soil. 

Pbbcolatino  Watsbs  Bau>iro  to  Ownsb  or  Soiu — Waters  flltratlng  or 
percolating  In  the'  soil  belong  to  the  owner  of  the  freehold  —  like  the 
rocks  and  minerals  fonnd  there;  and  he  may  im  them  as  ha  chooses, 
free  from  any  nsqfnictoary  righta  of  others. 

BiOBTS  or  OwOTHBB  OF  Bfrivob  OF  Watml — Where  the  owner  of  a 
spring  of  lining  water,  supplied  by  percolation  only,  and  having  no 
mttnral  channel  or  outlet,  oouftrncted  an  artlflelal  channel,  by  means 
of  which  he  conducted  the  water  oyer  certain  Intermediate  vacant  lands 
to  his  residence,  and  a  subsequent  occupant  of  a  portion  of  the  inter- 
mediate land  enjoyed  the  nse  of  the  water  flowing  throngii  the  channel 
for  fifteen  years;  AeM^  that  sneh  occupant  acoulred  no  rights  as 
against  the  owner  of  the  spring,  and  could  not  prevent  him  from  tap- 
ping such  spring  and  using  all  its  waters  for  his  own  profit 

ifo    PUStrMPTIOM    OF    GRAtlT    OF    BASmCKfT    AOAHTST    OWB    MOT    CAtiLFD    ON 

TO  OoMFLAiN.*- Where  water,  after  leaving  a  spring  supplied  by 
percolation  alone,  was.  conducted  by  an  artificial  channel  to  premises 
below  and  there  appropriated;  JMd,  that  as  the  owner  of  the  sprlnf 


804  Hawbof  v^  MoCum  [Sup.  Ot 


Argument  for  Appelhtnt. 


hAd  no  right  to  complain  of  tnch  approprbition  below  hliq,  tbe  fact  that 
he  did  not  complhln  for  fifteen  years  and  npwardi  wonld  not  create 
any  presomtytldn  of  a  gtuit  of  an  ^aiWDant  aa  ftg&lnat  him;  nor  prQiFent 
him  from  aslog  all  tha  water  of  hia  spring  at  he  'pleaaed. 
RsASON  OF  Pbssumftion  or  Grant  of  EUsbmbnt  fboic  UaEa  fob 
LbnOth  of  Time. —  The  presumption  of  the  grant  of  tn  easement, 
when  tednlged  against  k  ptopet  partj,  la  hicftiiift  Ua  tmS^ct,  In  rab- 
mittlng  to  the  nse  for  sneh  length  of  time  wlthoat  ohJectSon,  cannot 
be  accounted  for  upon  any  other  hypothesla. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Marin  Ootmty. 

The  facts  are  stated  in  the  opinion  of  the  Court 
The  spring  therein  referred  to  is  situated  on  the  hillside 
north  of  the  Town  of  San  Bafael^  and  is  usually  known  aa 
the  San  Saf ael  or  Dixon  Spring,     The  defendant  appealed. 

E.  B.  Mahon,  for  Appellant 

Even  if  plaintiff  had  an  absolute  right  to  the  surface  water 
running  in  the  channel,  and  if  the  spring  and  channel  were 
on  plaintiff's  land,  yet  such  a  state  of  facts  would  not  en- 
title  him  to  enjoin  defendant  from  di^ng  for  any  useful 
purpose  on  his  (defendant's)  own  land.  How  much  less  can 
he  do  so  when  the  spring  is  on  defendant's  land,  and  the 
grantor  of  defendant  was  the  maker  of  the  channel;  and 
when  plaintiff  fails  to  show  a  clear  right>  or  in  fact,  any 
right,  to  the  water! 

If  any  easement  has  been  acquired  by  either  of  the  par- 
ties, it  is  the  defendant  who  has  acquired  a  right,  namely: 
to  dischatge  the  water  of  his  ditch  and  spring  upon  plain- 
tiff's land.  Defendant's  grantor  was  tte  actor;  his  estate  is 
the  dominant  estate,  and  plaintiff's  is  the  servient  estate. 

The  law  of  surface  streams  does  not  apply  to  unknown 
subsurface  streams  or  supplies.  All  the  well-considered,  and 
especially  all  the  recent  deciaionB  on  the  subject  are  to  this 
effect.  (See  Ellis  v.  Duncan,  21  Barb.  230 ;  Hfddemwn  v. 
BurkJiardt,  45  Penn.  St  820 ;  Acton  v.  BlundeU,  M.  ft  W. 
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324;  Angell  on  W.  0.  168;  Radeliffs  Ezra.  v.  Mayor  of 
Brooklyn,  4  N",  Y.  200;  Trustees  of  Delhi  y.  Toumans,  60 
Barb.  316,)  In  the  latter  case  it  is  decided  "that  the  law 
controlling  the  right  to  subterranean  waterd  is  very  different 
from  that  affecting  surface  streams.  In  the  former  case  the 
water  belongs  to  the  soil,  is  part  of  it,  is  owned  and  poft- 
sessed  as  the  earth  is,  and  may  be  used,  removed,  and  con- 
trolled to  the  same  extent  by  the  owner.^' 

As  to  the  prescriptive  right  claimed  by  plaintiff,  it  is 
plain  that  there  can  be  no  prescription  without  adverse 
user;  and  liere  can  be  no  adverse  user  without  creating  a 
right  of  action.  In  the  case  at  bar  no  right  of  action  ac- 
crued to  defendant  as  to  the  percolations  through  his  land. 
He  could  not  sue  plaintiff,  and  reciprocally  plaintiff  cannot 
sue  him.     (Wheatley  v.  Baugh,  26  Penn.  628.) 

C  T.  Botts,  for  Respondent 

Both  English  and  American  Judges  have  drawn  the  dis- 
tinction between  subterranean  streams  and  percolations ;  but 
there  is  much  conflict  of  opinion  and  contradiction  of  au- 
thorities as  to  how  far  a  person  may  sink  a  well  or  shaft, 
or  make  any  other  excavation  for  a  useful  purpose,  if  he 
thereby  incidentally  divert  the  filtration  or  percolation  by 
which  his  neighbor's  well  or  stream  is  fed.  On  one  side 
Balstork  v.  Bensted,  1  Campbell,  403;  Dickinson  v.  Grand 
Junction  Canal  Co.,  7  Exch.  283 ;  and  Wheatley  v.  Bough,  26 
Penn.  St  628,  are  leading  cases;  on  the  other,  Chasemore  v. 
Richards,  2  H.  &  N.  186,  and  HuMeman  v.  Burkhardt,  46 
Penn.  St  614. 

We  claim,  however,  that  there  has  here  been  a  deliberate 

attempt  made — an  attempt  which  the  injunction  arrested — ^to 

divert  a  superficial  stream  by  cutting  off  the  same  stream 

in  its  subterranean  flow,  and  this  for  no  other  purpose  liian 

vou  xui.— ao 
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bona  fide  the  obtaining  of  water  for  commercial  purposes. 
Further,  it  nowhere  appears,  either  in  the  allegations  of  the 
complaint,  the  findings  of  the  Court,  or  otherwise  by  the 
record,  that  the  spring  in  question  is  itself  supplied,  in  whole 
or  in  part,  by  the  flow  of  any  defined  stream  of  water,  either 
subterranean  or  passing  along  the  surface  of  the  earth.  Un- 
derground currents  of  water,  flowing  in  defined  channels, 
are  known  to  exist  in  considerable  volume,  particularly  in 
limestone  r^ons ;  and  where  their  existence  is  shown,  there 
is  no  doubt,  either  upon  reason  or  authority,  that  the  rules 
of  law  whidi  govern  the  use  of  similar  streams  flowing  upon 
the  surface  of  the  earth,  are  applicable  to  them.  Such  a 
stream,  whether  emerging  or  sinking,  is  in  a  greater  or  less 
degree  a  fertilizer  of  the  land  through  which  it  flows.  The 
right  that  it  should  flow ''  libi  solebat "  comes  ex  jure  natvroB 
and  no  one,  merely  because  he  is  the  proprietor  of  the  soil 
through  whidi  it  passes,  can  claim  the  corpus  of  the  water 
of  the  flowing  stream,  or  intercept  its  natural  descent  to  the 
lands  of  the  proprietor  below.  It  not  appearing  that  the 
spring  here  is  supplied  by  any  defined  flowing  stream,  it 
must  be  presumed  that  it  is  formed  by  the  ordinary  percola- 
tions of  water  in  the  soil.  The  Court,  it  is  true,  as  we  have 
already  seen,  mentions  in  its  findings  ''  the  hidden  and  sub- 
terranean veins,  streams,  and  sources  of  said  spring"  as 
being  about  to  be  cut  off  by  the  excavation;  and  the  counsel 
for  the  plaintiff  argues  that  this  amounts  to  a  finding  that 
there  is  a  subterranean  stream  of  a  defined  character,  and 
flowing  in  a  defined  channel,  which  is  about  to  be  diverted. 
But  it  is  evident  that  the  finding  means,  in  substance,  that 
the  spring  is  supplied  in  some  way  by  hidden  veins  or  sub- 
terranean streams ;  but  the  Court  does  not  find  that  there  is 
any  stream  known  to  exist  at  all,  or  if  there  is,  whether  it 
flows  in  a  defined  channel,  which  is  the  important  point  to 
be  found.  It  amounts  only  to  a  finding  that  the  ^* sources** 
of  the  spring — be  they  what  they  may — ^are  about  to  be  cut 
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o£F.  I  do  not  trndeTstand  the  finding  as  establishing  the  ex- 
ceptional fact  that  the  spring  here  is  fed  by  a  known  run- 
ning stream  of  water  flowing  in  a  defined  channel.  The 
question,  then,  comes  to  this:  One  who  is  owner  of  the  free- 
hold— itaque  ad  infemo» — digging  in  the  soil  for  the  lawful 
purpose  of  his  own  profit,  and  not  actuated  by  the  malicious 
intent  to  wantonly  deprive  the  plaintiff  of  the  flow  of  water, 
is,  at  the  instance  of  the  latter,  enjoined  from  so  digging, 
because  he  will  thereby  divert  the  waters  which  percolate 
the  soil  from  the  spring  from  which  the  artiflcial  water- 
course leads  to  the  lands  of  the  plaintiff.  Water  flltrating 
or  percolating  in  the  soil  belongs  to  the  owner  of  the  free- 
hold— ^like  the  rocks  and  minerals  found  there.  It  exists 
there  free  from  the  usufructuary  right  of  others,  which  is  to 
be  respected  by  the  owner  of  an  estate  through  which  a  de- 
fined stream  of  water  is  found  to  flow.  The  owner  may 
appropriate  the  percolations  and  filtrations  as  he  may  choose, 
and  turn  them  to  profit  if  he  can.  To  hold  otherwise  would 
be  to  hold  that  tiie  plaintiff  here  could  lawfully  daim  a 
right  to  convert  the  lot  of  McOue  into  a  mere  filterer  for  his 
own  convenience.  '^  Such  a  claim  (said  the  Supreme  Court 
of  Pennsylvania,  in  28  Penn.  K.  528),  if  sustained,  would 
amount  to  a  total  abrogation  of  the  right- of  property.  "No 
man  could  dig  a  cellar  or  a  wall,  or  build  a  house  on  his  own 
land,  because  these  operofcionB  necessarily  interrupt  the  fil- 
trations throu^  the  earth.  Nor  could  he  cut  down  the 
forest,  or  dear  his  land  for  the  purpose  of  husbandry,  be- 
cause the  evaporation  which  would  be  caused  by  exposing 
the  soil  to  the  sun  and  air  would  inevitably  diminish,  to  some 
extent,  the  supply  of  water  which  would  otherwise  filter 
through  it  He  could  not  even  turn  a  furrow  for  agricul- 
tural purposes,  because  this  would  partially  produce  the  same 
result.*' 

I  am  of  opinion  that  the  plaintiff  has  no  such  interest  in 
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the  percolating  waters  found  in  tibe  defendant's  land  as  will 
support  this  action. 

It  is  next  argued,  however,  that  the  fact  that  the  plaintiff^ 
and  those  whose  estate  he  has,  have  enjoyed  the  stream 
flowing  from  the  spring  for  upwards  of  fifteen  years  with- 
out interruption,  and  adversely  to  the  defendant  and  his 
grantor,  will  support  a  presumption  of  a  grant  of  an  easement 
by  the  latter  to  the  former. 

The  presumption  of  the  grant  of  an  easement,  when  in- 
dulged, is  because  the  conduct  of  the  other  party,  in  sub- 
mitting to  the  use  for  such  a  length  of  time  without  objec- 
tion, cannot  be  accounted  for  on  any  other  hypothesis.  The 
acts  done  by  the  party  claiming  the  benefit  of  tiie  presump- 
tion, and  his  predecessors  in  estate,  must,  however,  have 
been  in  themselves  such  as  the  other  party  having  the  right 
to  object  to,  or  complain  of,  did  ndither,  bat  submitted  to 
them  without  objection  or  challenge.  Such  acts,  if  con- 
tinued during  a  suffici^it  period  of  time  under  such  circum- 
stances, would  raise  the  presumption  relied  upon.  But  it 
will  be  seen  at  once  that  McCue,  or  those  from  whom  he 
purchased,  could,  in  the  nature  of  things,  have  no  right  to 
complain  that  the  water  in  the  artificial  channel,  after  leav* 
ing  the  spring,  was  appropriated  below  by  the  owners  of 
the  Hanson  lot.  If  they  had  no  right  to  complain  in  the 
first  instance  we  are  not  driven  to  the  presumption  of  the 
grant  of  an  easement  to  account  for  why  they  did  not  com- 
plain. 

Judgment  and  order  reversed^  and  cause  remanded  for  a 
new  triaL 


OBoo!KBTTy  J.,  Specially  concurring: 

I  concur  with  Mr.  Justice  Wallace  in  the  opinion  that 
the  defendant,  who  is  the  owner  of  the  spring,  may  lawfully 
divert  the  percolations  by  which  it  is  supplied,  provided  it 
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is  not  done  through  mere  negligence,  wantonness,  or  malice. 
In  The  Trustees  of  Delhi  v.  Yovmouns,  60  Barb.  316,  the  law 
on  this  subject  was  carefully  and  elaborately  eKamiued,  and 
the  authorities  industriously  collated  and  reviewed.  The 
propositions  established  by  that  decision,  and  the  authorities 
cited,  are:  First — That  the  use  of  the  waters  of  subter- 
ranean streams,  flowing  in  well-defined  channels,  is  governed 
by  the  same  rules  which  apply  to  surface  streams,  flowing 
in  natural  channels;  but  mere  percolations  which  feed  a 
neighboring  spring  or  well  are  subject  to  a  different  rule, 
and  may  be  diverted  by  the  owner  of  the  soil,  provided  it 
is  not  done  from  mere  negligence  or  malice.  Second — 
That  the  same  role  prevails,  even  though  the  spring  or  well 
supplied  by  percolation  be  on  the  land  of  an  adjoining  pro- 
prietor, as  was  the  case  in  Trustees  of  Delhi  v.  Youma/ns. 
If  these  propositions  be  soond  (of  which  I  entertain  no 
doubt)  the  defendant  would  have  had  the  right  to  dig  upon 
his  own  land,  for  any  purpose  not  proceeding  from  mere 
malice,  even  though  he  had  thereby  diverted  the  percola- 
tions from  a  spring  on  the  plaintiff's  premises.  If  the 
plaintiff  was  the  owner  of  the  Dixon  Spring,  with  a  con- 
sequent right  to  the  use  of  all  its  water,  the  defendant  would 
have  the  clear  right  to  dig  upon  his  adjoining  land,  for  any 
useful  purpose,  notwithstanding  he  might  thereby  divert 
the  percolations,  and  thus  destroy  the  spring.  He  would 
noi  be  allowed  to  do  it  from  mere  wantonness  and  malice ; 
but  the  owner  of  the  soil  is  entitled  to  use  the  percolations 
throu^  it^  for  an(jr  purpose  which  he  may  deem  beneficial, 
or  may  divert  them  in  another  direction,  in  the  prosecution 
of  any  work  on  his  own  land  which  he  may  consider  advan- 
tageous to  him.  I  deem  it  unnecessary  to  inquire  into  the 
reason  of  the  ruling,  which,  however,  is  fully  stated  in  the 
carefuUy  considered  case  already  cited,  and  the  numerous 
authoritiea  thei«in  referred  toi»  -  I  do  not  understand  the 
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plaintiff's  counsel  to  deny  that  the  defendant  might  lawfully 
divert  the  percolations  from  the  spring,  provided  it  was  only 
incidentally  done  in  the  prosecution  of  an  independent  or 
collateral  work  on  his  own  premises;  but  he  claims  that  the 
sole  object  of  the  tunnel  is  to  cut  off  the  supply  of  the 
water,  and  thus  de&troy  the  spring,  which  he  insists  the 
defendant  has  no  right  to  do,  by  a  work  expressly  prose- 
cuted for  that  especial  purpose.  But  the  findings  show  that 
the  object  of  the  tunnel  is  to  collect  the  water  for  a  com- 
mercial purpose,  to  wit:  to  furnish  the  neighboring  village 
of  Sant  Bafael  a  supply  of  fresh  water —  and  this  certainly  is 
a  proper  and  useful  purpose.  If  the  defendant  has  the 
right  to  divert  the  percolations  by  diggii\g  a  ditch  for  the 
m^e  purpose  of  drainage,  or  by  sinking  a  well,  essential  to 
the  enjoyment  of  his  property,  I  can  perceive  no  reason  why 
he  may  not  acooznplish  the  same  result  for  any  other  purpose 
which  he  may  deem  advantageous  to  him;  I  think  he  may 
do  it  for  any  purpose  which  is  not  purely  malicious.  If 
these  views  be  correct,  it  is  clear  that  the  plaintiff  has 
acquired  no  rights  by  prescription  which  could  debar  the 
defendant  from  exerqising  his  right  to  divert  the  percola- 
tion from  the  spring.  We  have  already  seen  that  he  could 
exercise  this  right,  even  though  the  spring  was  on  the  plain- 
tiff's premise^  and  a  tide  founded  on  prescriptioo,  which 
presuneB  there  was  a  grant  from  the  true  owner,  certainly 
cannot  be  more  available  to  the  plaintiff  than  a  title  in  fee 
tp  the  spring  itself.  But  the  Court  finds  that  it  was  the 
intention  of  the  defendant  to  tap  the  spring  at  the  surface, 
in  case  he  should  fail  to  obtain  a  sufficient  supply  of  water 
otherwise.  If  the  plaintiff  is  entitled  to  enjoin  him  from 
doing  this,  it  will  be  time  enough  to  restrain  him  when  he 
is  about  to  put  his  threat  into  execution*  But  if  he  ought 
to  be  enjoined  from  tapping  the  spring  on  the  surface,  the 
injunction  should,  at  all  events,  be  limited  to  that.     But  I 
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express  no  opinion  as  to  the  propriety  of  such  an  injunction, 
on  the  facts  presented  by  the  record.  For  these  reasons  I 
oonour  in  reversing  the  judgment. 


[No.  2«968.] 

R.  a  THOMPSON  V.  OWEN  CONNOLLY. 

DascBiPTxoK  OF  hJkXD  IV  JuDOioniT  Pbbsumxd  DminTB.—-*  Where  a 
Judgment  dlrided  land  aa  between  the  parties  by  a  line  aa  laid  down 
upon  a.  certain  map  annezed  to  the  todgment,  and  It  waa  objected  that 
ttie  line  waa  too  yagne  and  imcertain,  and  that  the  map  fnmished  no 
data  for  Ita  correct  location:  held^  that  all  intendments  were  In  faiVir 
af  the  judgment,  and.  In  the  absence  of  an  af&rmatiye  showing  to  the 
contrary.  It  wonM  be  aaanmed  that  the  line  conid  be  loaatad  with  entire 
precision. 

Appbax  from  the  District  Court  of  the  FonrHi  Judicial 
District,  Citj  and  County  of  San  Francisccx 

The  facts  are  stated  in  the  opinion* 

W.  H.  Patterson,  for  Appellant 

The  divisioa  line  of  the  property  awarded  to  the  plaintiff 
and  defendant,  respectively,  is  too  indefinite  and  uncertain 
to  support  the  judgment  against  a  dkeet  attack  in  the  same 
proceeding.  As  will  be  seen  on  inspection  of  the  original 
map  attadhed  to  the  judgment  roll,  the  line  is  not  a  line  of 
mixrejy  but  simply  an  imaginary  one  on  paper,  without 
measurement,  course,  or  distance.  Not  being  one  of  the 
calls  in  the  description  set  out  in  the  complaint,  it  cannot  be 
presumed  to-  have  been  ascertained  and  settled  in  the  action. 
And  wheGQerer  it  becomes  necessary  to  ascertain  and  settle 
it  to  detCTtnine  the  rights  of  the  defendant,  he  is  entitied  to 
contest  it  ,  .  | 

It  is. not  necessary  to  claim  that  the  judgment  is  void,. but  i 

cnly  that  the  verdict  is  insufficient  in  its  recitals  to  support  I 

j 

I 
i 
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it  (BUey  y.  Smith,  9  Allen,  870;  Atwood  v.  Atwood,  22 
Pick.  Mo  J  Milter  v.  Miller,  16  Pick  215;  Stmth  v.  «/enA:9^ 
10  Sergeant  and  Bawle,  153 ;  Ortm  v.  Nomm,  18  Wis.  447.) 

EUsha  Cookj  for  Beftpondeut 

The  verdict  is  sufficiently  certain  (and  will  so  be  consid- 
ered unless  the  record  clearly  shows  that  it  is  not)  for  the 
Sheriff  to  ascertain  the  land  referred  to  therein.  There  is 
nothing  in  the  record  showing  that  the  Sheriff  could  not 
readily  ascertain  the  property,  and  eveiy  intendment  being 
in  favor  of  the  verdict  and  judgment^  the  presumption  is 
that  every  call,  mark,  line,  tract,  map,  and  other  thing,  re- 
ferred to  in  the  verdict^  can  be  readily  ascertained  by  the 
Sheriff.  {Tyson  v.  Faesmore,  7  Baxr.  273;  17  Serg.  & 
Bawle,  893;  5  Watts,  371.) 

If,  as  claimed  by  appellant,  no  land  is  designated  or  can 
be  ascertained  by  reason  of  uncertainty,  the  verdict  and 
judgment  are  harmless;  no  injury  has  been  done  and  the 
appeal  should  be  dismissed.  If  the  verdict  was  informal, 
the  appellant  should  have  excepted  to  it  at  the  time  of  its 
rendition  and  should  have  moved  the  Court  below  for  a 
new  trial  and  to  set  aside  the  verdict.  There  is  no  pretense 
that  the  verdict  is  void. 

By  the  Courts  Cbookbtt,  J.: 

The  action  is  to  recover  the  poasession  of  a  f raetional  fifty- 
vara  lot  situate  in  the  Oily  of  San  Erancisco^  and  bounded 
on  three  of  its  sides  by  streets.  The  verdict  of  the  jury 
was  in  these  words:  **  We,  the  jury  in  this  oause^  find  a  ver- 
dict in  favor  of  the  plaintiff  for  the  possession  of  all  th9 
lands,  being  that  portion  of  fif  ty-vara  lot  No.  6,  in  Block  No. 
214,  colored  in  red  and  lying  west  of  the  Hill  tract  line  as 
laid  down  on  a  certain  map  filed  this  day  in  this  cause ;  and 
we  farther  find  a  verdict  in  favor  of  the  defendant  for  all  the 
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land  colored  white  and  lying  east  of  said  Hill  tract  line,  as 
appears  by  said  above  named  map."  A  judgment  was  en- 
tered in  accordance  with  the  verdict,  and  a  copy  of  the  map 
was  annexed  to  and  forms  a  part  of  the  judgment  and  judg- 
ment rolL 

This  appeal  is  by  the  defendant^  from  the  judgment,  on 
the  judgment  roU^  and  the  only  ground  relied  upon  for  a 
reversal  of  the  judgment  is  that  the  verdict,  in  describing 
and  locating  the  division  line  between  the  two  parcels  of 
land,  awarded  to  the  plaintiff  and  defendant,  respectively,  is 
too  vague  and  uncertain  to  support  the  judgment.  In  sup- 
port of  this  proposition,  it  is  said  that  the  line  of  the  HUl 
tract  is  a  mere  imaginary  line,  and  that  the  map  furnishes 
no  data  for  its  correct  location,  nor  for  ascertaining  the  quan- 
tity of  land  awarded  to  the  parties  severally,  or  the  precise 
location  of  either  parceL  But  we  cannot  assume  that  the 
line  of  the  Hill  tract  is  a  purely  ideal  line,  having  no  visible 
existence  on  the  ground.  For  aught  that  appears,  it  may  be 
defined  by  visible  monuments,  and  its  exact  location  may  be 
a  matter  of  notoriety  in  the  vicinity.  All  the  intendments 
are  in  support  of  the  judgment,  and  there  is  nothing  in  the 
record  to  raise  a  reasonable  doubt  that  the  land  awarded  to 
the  plaintiff  and  defendant,  severally^  can  be  loeated  with 
entire  precision. 

Judgment  affirmed. 

Mr.  JuBtioe  Txicpi<a  did  not  partieipaie  In  tlie  forcing 
deciaion. 
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[No.  1,662.] 

AGLIE   STOPPELKAMP    v.    CHAKLES   MANGEOT 
AND  AUGUSTINE  CEZAR 

Ckangino  TIB1I8  OF  Lbasi  bt  Landlobd. —  The  mode  of  changing  the 
term*  of  a  lease  upon  notice  by  the  landlord,  depends  wholly  apon  the 
•tatate ;  and  the.  caaea  in  which  snch  changes  can  be  made  are  limited 
to  those  In  which  it  is  expressly  authorised. 

BSTATia  BT  Lease  —  Tins  Spbcifikd,  and  Timb  Indbfinitb. —  A  lease 
for  a  specified  period  of  time,  as  for  one  month,  creates  an  estate  sub- 
stantially different  from  that  created  by  a  lease  for  an  indefinite  period* 
with  rent  payable  monthly,  or  by  lease  from  month  to  month.  Where 
the  time  is  specified,  the  lease  terminates  by  the  mere  lapse  of  time. 
No  notice  is  necessary  to  entitle  the  landlord  to  re-enter,  or  to  enable 
him  to  recoTer  possession,  Bot  where  the  lease  is  from  month  to 
month,  the  lease  does  not  terminate  by  the  mere  laps^  of  time  — 
neither  party  can  terminate  the  relation  without  notice  to  the  other 
in  advance. 

TniANCY  FOB  TnABS,  AND  F«OM  Ybab  CO  Ybab. —  If  a  tenant  for  years 
holds  over  with  the  consent  of  his  landlord,  express  or  Implied,  pay- 
ing yearly  rent,  without  any  further  arrangement  as  to  time,  the 
tenancy  may  thus  be  converted  into  a  tenancy  from  year  to  year. 

Cbnanct  for  Ybabs. —  A  tenancy  for  the  ^ecifled  period  of  one  moath 
is  a  tenancy  for  years,  and  not  a  tenancy  from  year  to  year,  or  from 
month  to  month. 

VBNAWCT  FBOU  MONTH  TO  MoNTH.— A  tenant  for  the  specified  period 
of  one  mpnth,  who  holds  over  with  the  consent  of  his  landlord,  thereby 
becomes  a  tenant  from  month  to  month. 

lOBM  —  Rbpudiatbd  BT  ACT  OF  Landlobd. —  8.  suod  M.,  alleging  that  he 
had  leased  certain  lots  to  M.  for  one  month,  for  twenty-five  dollars: 
that  fifteen  days  before  the  close  of  the  month  he  gave  notice,  in 
wriUn^  under  the  Forcible  Entry  and  Detainer  Act  of  1863,  that  the 
rent  for  the  next  month  would  be  five  hundred  dollars,  payable^  in  ad- 
vance; that  M.  had  held  over,  and  had  failed  to  pay  the  rent;  held. 
that  by  giving  the  notice  of  a  change  of  terms  before  a  tenancy  from 
month  to  month  commenced,  and  following  it  up  by  a  demand  of  rent, 
and  immediately'  thereafter  of  possession,  he  repudiated  the  holding 
over  on  the  original  terms,  and  the  claims  of  the  parties  were  adverse, 
and  actually  hostile,  from  the  moment  of  the  expiration  of  the  specific 
terms  alleged,  and  there  never  was  a  tenancy  from  month  to  month. 

OONSTITDTIONALITY    OF    STATUTE    AS    TO    JURISDICTION    OF    CODNTY    COUBT. — 

The  provisions  of  the  statute  conferring  jurisdiction  upon  County 
Courts  in  actions  to  recover  the  possession  of  premises  held  over  by 
tenants  against  the  consent  of  the  landlord,  are  constitntionaL 
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QVBBT. —  WlMther  fhe  proyMoBfl  ol  Hie  dttb  ecietloii  of  the  SV)relbI< 
Entry  and  Detainer  Act  of  1868,  aa  to  chansons  terms  of  lease  toy 
notice  from  the  landlord  In  the  mode  therein  prescribed,  are.  con- 
atltntional? 

Appsax  from  the  County  Oourt  of  tlie  Cit^  and  Ootinty  of 
San  Francisco. 

The  facts  are  stated  in  the  opinion  of  the  Court  . 

P.  0.  Buchan,  for  Appellant 

The  judgment  cannot  be  sustained,  because  the  complaint 
does  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
This  point  can  be  taken  on  appeal^  and  is  one  of  the  pointi9 
made  in  the  statement.  (Barron  v.  Frink,  30  Oal.  486 ;  Bw- 
Mell  V.  Byron,  2  Cal.  86;  White  v.  Pratt,  18  Cal.  621.)       ' 

It  will  be  perceived  that  this  tenancy  was  for  the  period  of 
one  month,  and  was  not  a  tenancy  "  from  month  to  month," 
in  the  language  of  the  statute.  At  the  end  of  that  month, 
the  defendant,  if  he  remained  on  the  premises,  was  a  tenant 
holding  over  after  his  term  had  expired,  and  was  entitled  to 
thirty  days  notice  to  quit,  if  the  landlord  intended  to  termi- 
nate the  tenancy.  If  he  had  paid  another  month's  rent  and 
remained  in  possession,  or  if  he  remained  in  possession  over 
the  months  with  the  consent  of  his  landlord,  then  he  became 
ft  tenant  from  month  to  month,  and  fifteen  days  before  the 
twentieth  of  August  (not  fifteen  days  before  the  twentieth 
of  July),  this  notice  to  change  the  terms  of  the  lease  could 
have  heea  given.  The  Court  will  find  the  section  of  the 
statute  under  which  the  notice  was  given,  in  1  HittelPs  Dig. 
par.  3134,  Sec.  6.  of  the  Act  in  reference  to  forcible  entries 
and  unlawful  detainers.  It  provides  that  in  ^^  all  leases  of 
lands  and  tenements,  or  any  interest  therein  from  month  to 
month,  the  landlord  may''  give  the  notice  of  fifteen  days 
before  the  expiration  of  the  month,  to  change  the  terms  of 
the  lease,  etc.  The  last  clause  of  the  seetion  itself  defines 
what  a  holding  from  month  to  month  is.     It  says: 
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'^  In  all  leases  of  lands  or  tenements^  or  any  interest  therein 
for  a  month,  or  any  term  less  than  one  year,  and  the  tenant 
holds  over  his  term  by  consent  of  his  landlord,  the  tenancy 
shall  be  construed  to  be  a  tenancy  from  month  to  month,  or 
a  tenant  for  such  term  less  than  a  year  as  the  case  may  be." 

This  notice  was  served  on  the  third  of  July;  that  is,  on 
the  thirteenth  day  of  the  term,  "  and  the  holding  over  his 
term  by  consent  of  his  landlord"  had  not,  and  could  not 
then  have  occurred,  so  that  he  was  not  then  a  tenant  from 
month  to  month.  This  is  too  dear  for  argument.  The  de- 
mand, therefore,  for  five  hundred  dollar?  on  the  twentieth 
of  July,  instead  of  twenty-five  dollars,  was  illegal,  and  pay- 
ment properly  refused.  The  Court,  however,  not  only  ren- 
dered judgment  for  restitution  of  the  premises,  but  for  one 
thousand  five  hundred  dollars,  three  times  the  amount  of  the 
rent  thus  demanded. 

The  County  Court  had  no  jurisdiction,  because  this  was 
not  an  action  for  forcible  detainer,  and  it  is  only  in  such  a 
case  that  the  County  Court  has  jurisdiction.  We  are  aware 
that  this  point  conflicts  with  the  opinion  of  this  Court  in  the 
case  of  Cavlfield  v.  Stevens,  28  Cal.  118,  where  the  Court 
decided  that  fhe  County  Court  had  exclusive  jurisdiction  in 
such  cases.  As  to  exclusive  jurisdiction,  that  decision  is 
overruled  in  Courtwright  v.  The  Bear  Biver  Company,  80 
Cal.  573.  The  question  here  is  not  in  what  Court  this  case 
should  have  been  brought,  but  has  it  been  brought  in  a 
Court  that  had  jurisdiction?  That  depends  on  the  mean- 
ing of  the  words  in  the  Constitution  giving  the  County 
Court  "  original  jurisdiction  (not  exclusive  jurisdiction)  in 
actions  of  forcible  entry  and  detainer."  It  is  perfectly  evi- 
dent that  if  this  language  is  held  to  include  all  unlawful 
detainers  not  accompanied  by  force,  it  gives  the  County 
Court  original  jurisdiction  in  all  cases  of  ejectment  where 
the  possessor  unlawfully,  but  not  forcibly  detains  the  posses- 
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Bion  from  the  true  owner.  The  Constitution  gives  the  Dis- 
trict Courts  original  jurisdiction  "  in  all  cases  at  law  which 
involve  the  title  or  possession  of  real  property." 

The  Constitution  of  this  State  confers  upon  the  District 
Courts  exclusive  jurisdicti/on  in  all  civil*  cases  where  the  de- 
mand in  controversy  exceeds  three  hundred  dollars.  Juris- 
diction is  conferred  upon  the  County  Courts  over  actions  of 
forcible  entry  and  detainer.  Actions  may  be  maintained  in 
those  Courts  quasi-criminal,  to  recover  the  premises  forcibly, 
or,  for  the  sake  of  the  argument,  we  will  admit  unlawfully 
and  wrongfully  detained,  and  to  punish  the  wrongful  de- 
tainer. But  actions  can  not  be  maintained  in  those  Courts 
to  recover  rent,  as  rent,  to  the  amount  of  fifteen  hundred 
dollars.  In  other  words,  they  cannot  give  judgment  for  the 
sum  of  fifteen  hundred  dollars  for  a  cause  of  action  arising 
on  contract 

If  it  is  to  be  held  thi^t  the  fifteen  hundred  dollars  is  a 
penalty  imposed  by  the  Court  for  criminally  holding  over 
after  the  non-payment  of  rent,  and  that  it  is  not  for  a  cause 
of  action  arising  on  contract,  then  we  say  that  the  sixth  and 
thirteenth  sections  of  the  Act  in  reference  to  forcible  entries 
and  detainers  are  unconstitutional  and  void* 

J.  M.  d  D.  F.  Verdenal,  for  Respondent. 

The  first  point  raised  by  the  appellant  is  that  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action. 

To  us,  there  seems  to  be  about  as  much  distinction  bo- 
tween  a  tenant  from  "month  to  month"  and  a  tenant  for 
"  a  month  "  as  that  between  a  tenant  from  "  year  to  yoar  " 
and  a  tenant  for  "  years  "  —  a  distinction  rather  in  wortlg 
than  substance.  (Woodf.  L.  &  J.  113.)  The  counsel  arf^ica 
that,  if  the  appellant  "  remained  in  possession  over  the  moath, 
with  the  consent  of  his  landlord,  then  be  became  a  teiiaiit 
from  month  to  month."    We  contend  that  he  did  hold  over 
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the  premises  with  his  landlord's  eonsant  The  amoimt  of 
rent  to  be  .paid  was  changed,  but  there  was  no  attempt  to 
change  the  tenancy  from  what  it  then  was — a  tenancy  for 
a  month,  or  ''month  to  month."  There  was  no  attempt  to 
sever  the  then  existing  relation  of  ^landlord  and  tenant.  The 
tenant  to  hold  over  on  the  payment  of  an  increased  rent ; 
and,  by  holding  over  after  the  termination  of  the  month,  the 
tenant,  according  to  the  counsel's  own  argument,  became  a 
tenant  from  "  month  to  month,"  Independent  of  this,  the 
very  section  quoted  by  counsel,  on  page  four,  expressly  de- 
clares a  tenancy  from  "  month  ^to  month  "  to  be  "  all  leases 
of  lands  or  tenements,  or  any  interest  therein,  f<Nr  a  month, 
or  any  term  less  than. one  year." 

The  Legislature  seems  to  have  r^arded  all  tenancies  less 
than  a  year  as  tenancies  from  ''-month  to  month,"  and  it 
would  certainly  seem  absurd,  npon  its  face,  that  in  the  case 
of  a  tenancy  from  *' month  to  month"  the  landlord  could 
change  flie  terms  of  the  tenancy,  and  that  he  could  not  change 
the  terms  if  it  was  a  tenancy  for  "a  month."  In  the 
latter  case  the  landlord  could  do  nothing  but  give  thirty 
days. notice  to  his  tenant  to  leave,  evisn  thou^  both  parties 
were  willing  that  the  tenancy  should  continue.  Besides,  all 
the  facts  in  the  case  show  the  tenancy  to  have  been  one  from 
month  to  month,  and  the  verdict  cures  the  defect,  if  any 
there  be.     (Oamer  v.  Marshall,  9  Oal.  268.) 

As  to  the  constitutionar objection.  In  Caulfield  t.  Stevens, 
the  question  of  jurisdiction  is  discussed  at  length,  and 
definitely  settled  in  favor  of  the  full  and  complete  jurisdic- 
tion of  the  Oounty  Court  in  the  class  of  cases  of  which  this 
is  one;  and,  in  the  latest  forcible  entry  and  detainer  case — 
Kower  t.  Gluch,  83  Oal.  403  —  a  case  appealed  from  the 
Oounty  Court,  no  point  is  taken  to  the  jurisdiction  of  the 
Court  below,  nor  does  the  Court  even  remotely  hint  at  the 
question  being  unsettled.  If  the  plaintiff  in  this  case  was 
desirous  of  obtaining 'ibe  possession  of  her  property  for  any 
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reason,  she  would  certainly  hav-e  the  nghtto  avail  herself  of 
any  legal  remedy  to  wrest  the  possession  from  a  reluctant 
tenant  Under  the  sixth  section,  she  duly  notified  her  ten- 
ant of.  the  change  in  the  terms  of  the  tenancy^  and  he 
remained  in  possession  with  the  full  understanding  that  he 
must  pay  five  hundred  dollars  rent,  or  leave.  No  undue 
advantage  was  taken  of  him;  he  knew  the  consequences  of 
his  action,  and  no  doubt  acted  upon  the  advice  of  his  able 
counseL 


By  the  Court>  Sawtitb,  0.  J.t 

This  is  an  action  against  a  tenant  holding  over,  to  recover 
the  premises  under  the  Forcible  Entry  and  Detainer  Act  of 
1863.  The  complaint  alleges  that  plaintiff,  on  the  20th  of 
June,  1867,  ^Ueased,  demised,  and  let  to  said  defendant^' 
the  premises  in  question,  '^to  have  and  to  hold  the  said 
premises  to  said  defendant,  Charles  Mangeot,  for  the  month 
thence  ensuing,  at  the  rent  of  twenty-five  dollars^  payable 
on  the  twentieth  day  of  the  said  month  of  June,  in  advance. 
That  by  virtue  of  said  lease,  the  said  defendant,  Charles 
Mangeot,  want,  into  the  possession  and  occupation  of  the 
demised  premises^  and  still  continues  to  hold  and  occupy 
the  same."  The  complaint  then  alleges  the  giving  of  notice 
in  time,  under  section  six  of  said  Act,  that  if  defendant 
should  hold  over  after  the  expiration  of  the  month,  the  rent 
would  be  five  hundred  dollars  per  month,  io  gold  coin,  a 
demand  and  refusal  of  the  rent^  and  a  demand  of  the  pos- 
session. The  case  was  tried  by  a  referee;  the  facts  found  in 
favor  of  plaintiff,  and  judgment  rendered  for  possession  and 
treble  rent,  at  five  hundred  dollars  per  month. 

The^  first  point  is,  that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  or  to  sustain  the 
judgment,  in  this,  that  the  tenancy  alleged  ia  a  tenancy  for 
Vol.  xiJi.^ii 
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a  specific  timey  viz.:  one  month,  and  not  a  tenancy  from 
month  to  month,  and  i%  therefore,  not  within  the  provisions 
of  the  sixth  section,  authorizing  a  change  of  the  term  of  the 
lien  by  giving  notice  in  the  mode  therein  prescribed.  The 
provisions  of  the  sixth  section  are  as  follows:  ^^  In  all  leases 
of  lands  or  tenements,  or  any  interest  therein,  from  month  to 
morUh,  the  landlord  may,  and  it  shall  be  lawful  for  him,  upon 
giving  notice  in  writing  at  least  fifteen  days  before  the  expi- 
ration of  the  month,  to  change  the  terms  of  the  lease,  to 
take  effect  at  the  expiration  of  said  month.  Said  notice, 
when  served  upon  the  tenant,  shall  of  itself  operate  and  be 
effectual  to  create  and  establish,  as  a  part  of  the  lien,  the 
terms,  rent,  and  conditions  specified  in  said  notice,  if  such 
tenant  shall  continue  to  hold  such  premises  after  the  expira- 
tion of  said  month/' 

Without  this  provision  of  the  statute,  of  course,  the  land- 
lord could  not  change  the  terms  of  the  lease  in  the  mode 
prescribed.  This  mode  of  changing  the  terms  of  the  lease, 
and  creating  a  new  contract  against  the  will  of  the  tenant, 
then  depends  wholly  upon  the  statute,  and  the  cases  in 
which  such  changes  can  be  made  must  be  limited  to  those 
in  which  it  is  expressly  authorized.  We  cannot  extend  the 
stringent  provisions  of  the  Act  to  other  cases  not  provided 
for.  Unless  a  lease  for  a  specified  period  of  time,  as  one 
month,  is  the  same  identical  thing  in  law  as  a  lease  for  an 
indefinite  period  of  time  with  rent  payable  monthly,  or  a 
lease  from  month  to  month,  the  provisions  of  section  six  do 
not  apply  to  the  former.  And  they  are  clearly  not  identical 
in  law.  They  are  different  estates,  with  different  incidents, 
and  are  designated  in  law  by  different  technical  terms. 
There  is  a  substantial,  not  merely  a  verbal  difference.  On  a 
lease  for  a  specific  time,  as  one  month,  the  estate  terminates 
by  the  mere  lapse  of  time,  and  at  the  end  of  the  teim  the 
lessee  must  go  out.  No  notice  is  necessary  to  terminate  the 
tenancy  and  entitle  the  landlord  to  reenter,  or  to  enable  the 
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landlord  to  recover  in  case  the  tenant  refuses  to  surrender 
the  premises.  But  in  the  case  of  a  lease  from  month  to 
month,  the  estate  does  not  terminate  by  the  mere  lapee  of 
time.  Neither  party  can  terminate  the  relation  without 
giving  notice  in  advance  for  the  time  required  by  law.  If 
a  tenant  for  years  holds  over  with  the  consent  of  his  land- 
lord, express  or  implied,  paying  yearly  rent,  without  any 
fnrtJier  arrangement  as  to  time,  the  tenancy  may  thus  be 
converted  into  a  tenancy  from  year  to  year.  A  tenancy 
from  year  to  year  may  be  a  tenancy  for  years;  that  is  to  say, 
a  tenancy  for  one  year  certain,  with  a  right  to  hold  over 
from  year  to  year  thereafter,  unless  due  notice  be  given; 
but  a  tenancy  for  years,  technically  so  called,  is  not  a  tenancy 
from  year  to  year,  and  a  tenancy  from  year  to  year  only 
aims  thereon  to  a  further  agreement^  or  by  holding  over 
after  the  term  has  ezpured  by  the  consent  of  the  landlord, 
express  or  implied* 

In  this  case,  the  tenancy  alleged  in  the  complaint  is  a  ten- 
ancy for  a  specified  period  of  time,  to  wit:  one  month.  It 
is  technically,  a  tenancy  for  years  and  not  a  tenancy  from 
year  to  year,  or  from  month  to  month.  And  the  statute 
only  authorizes  a  dbOange  of  the  terms  of  the  lease  in  the 
mode  pursued  in  the  case  of  a  tenancy  from  month  to  month. 
It  was  not  authorized,  therefore,  in  the  case  alleged  in  this 
complaint  The  last  clause  of  ihe  section  does  not  aid  the 
plaintiff.  It  is  as  follows:  '^  In  all  leases  of  lands  or  tene- 
ments, or  any  interest  therein,  for  a  month,  or  any  term  less 
than  one  year,  and  the  tenant  holds  over  his  term  by  cODsent 
of  his  landlord,  the  tenancy  shall  be  construed  to  be  a  ten- 
ancy from  month  to  month,  or  a  tenancy  for  such  terra  less 
than  a  year  as  the  case  may  be.''  This  clause  only  enacts 
in  express  terms  the  common  law.  It  simply  provides  that 
if  the  defendant  had  held  over  after  the  expiration  of  the 
month  for  which  the  premises  were  demised,  with  tlie  eon- 
sent  of  die  landlord,  he  would  from  so  holding  over^  there- 
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f ore^  become  a  tenant  from  month  to  Inonth.  Bnt  in  that 
event  the  terms  of  the  lease  could  only  be  changed  by  giv- 
ing the  notice  in  the  mode  prescribed  by  the  sixth  section, 
for  the  time  commencing  after  the  expiration  of  the  first 
month  of  the  tenancy  from  month  to  month.-  The  notice  in 
this  case  was  given  before  the  holding  over  eommenced, 
and,  therefore,  before  there  was  any  tenancy  from  month  to 
month,  and  it  was  premature.  Besides,  the  defendant  did 
not  hold  over  with  the  consent  of  the  landlord.  On  the  con- 
trary, by  giving  the  notice  of  change  of  terms  before  a 
tenancy  from  month  to  month  commenced,  and  following 
it  up  by  demand  of  rent,  and  immediately  thereafter  of 
possession,  he  repudiated  the  holding  over  on  the  original 
.  terms,  and  the  claims  of  the  respective  parties  were  adverse, 
and  actually  hostile  from  the  very  moment  of  the  etxpiration 
of  the  specific  terms  alleged,  and  there  never  was' a  tenancy 
from  month  to  month  upon  the  state  of  the  facts  alleged  in 
the  complaint 

Upon  the  facts  alleged  in  the  complaint,  the  plaintiflF  Is 
not  entitled  to  recover  five  hundred  dollars  per  month  rent 
after  the  expiration  of  the  term  stated.  Bnt  the  complaint 
states  facts  sufficient  to  justify  a  recovery  of  the  possession 
of  the  premises,  and  consequently  states  a  good  cause  of 
action  for  some  relief,  although  insufficient  to  justify  all  the 
relief  asked  and  obtained. 

The  evidence  upon  the  question  as  to  whether  defendant 
was  in  fact  a  tenant  at  all  of  the  plaintiff,  is  very  much  in 
conflict,  and  we  think  th^  finding  justified.  At  all  events, 
the  case  clearly  falls  within  the  rule  which  prohibits  us  from 
disturbing  the  finding  of  the  referee  on  that  issue. 

The  provision  of  the  statute  conferring  jurisdiction  upon 
County  Courts  in  actions  to  recover  the  possession  of  premi- 
ises  held  over  by  tenants  against  the  consent  of  the  landlord, 
£16  ooQstitutionali  for  reasons  given  in  CouI^eU  v.  SUvens, 
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28  Cal.  118 ;  see,  also,  Oourtright  v.  Bear  Itiver  Company,  30 
Cal.  573. 

Under  the  views  expressed  it  is  unnecessary  now  to  decide 
the  point,  whether  the  provisions  of  the  sixth  section  of  the 
Forcible  Entry  and  Detainer  Act  of  1863,  providing  for 
changing  the  terms  of  the  lease  by  serving  notice  of  such  in- 
tention on  the  part  of  the  landlord  in  the  mode  therein  pre- 
scribed, are  constitutional  or  not.  For  the  purpose  of  this  de- 
cision we  assume  them  to  be  constitutional. 

The  judgment,  as  we  have  seen,  gives  relief  to  which  the 
plaintiff  is  not  entitled  upon  the  facts  alleged  in  the  com- 
plaint, and  the  judgment  must  be  reversed,  unless  the  plain- 
tiff will  consent  to  a  modification. 

Judgment  and  order  denying  a  new  trial  reversed,  unless 
the  plaintiff  and  respondent  shall,  within  fifteen  days,  file  in 
"fliis  court  a  stipulation,  in  writing,  consenting  that  the  judg- 
ment may  be  modified  so  as  to  reduce  the  judgment  for  dam- 
ages to  seven<7-five  doUais;  but^  upon  filing  stipulation  as 
herein  provided,  the  judgment  will  be  modified  in  accordance 
therewith. 

[The  forgoing  opinion  was  delivered  at  the  April  Term, 
1869,  at  which  time  Mr.  Chief  Justice  Sawyeb  and  Mr.  Jus- 
tice Sanbbbson  were  members  of  the  Court  A  rehearing 
was  granted,  and  the  following  opinion  was  delivered  at  the 
October  Term,  1871:] 


Bjr  the  Otmrt,  Walulob,  J.: 

Ordered,  that  the  judgment  heretofore  rendered  m  this 
ease,  directing  a  modification  of  the  judgment  of  the  Court 
below,  be  and  the  same  is  hereby  s^t  aside;  and  It  is  fur- 
ther ordered  that  the  judgment  of  the  Coutt  below  bo  and 
the  same  is  hereby  reversed,  and  the  cause  remanded  for  a 
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new  trial;  the  opinion  heretofore  filed  lierein  to  stand  ad  the 
opinion  of  tiie  Courts  except  as  much  thereof  as  authorizes  a 
modification  of  said  judgment. 


[No.  2,684.] 

OLIVER  ntWIN  V.  A.  P.  TOWNE  ato  SAMUEL  H. 

TOWNE, 

TiTLB  ZK  BjacTMnrx. —  In  ejectment,  where  both  partlei  claim  under  a 
common  eonrce  of  title,  It  is  onnecessary  for  the  court  to  Inyeitlgate 
the  Question  of  title  unless  the  plaintiff's  deed  Indndes  the  demanded 
premises. 

BnTTBB  TiTLi  IN  BjnCTMBZfT. —  Where  both  parties  in  ejectment  rely  on 
paper  title  the  possession  of  the  defendant  cannot  be  disturbed  unless 
the  plaintiff  shows  a  better  title. 

Dbbd  —  Dbscbiption  bt  Sight  Anoui^A  deed  which  contains  a  call 
describing  a  boundary  as  a  line  commencing  one  hundred  yards  below 
the  mouth  of  a  certain  creek  (naming  It)  and  to  run  at  right  angles 
with  the  creek,  there  being  nothing  on  the  face  of  the  deed  to  Indicate 
that  the  creek  does  not  run  In  a  perfectly  straight  course,  or  that  a 
straight  line  drawn  along  the  thread  of  the  stream  would  not  Intersect 
the  beginning  point  of  the  contested  line,  is  not  TOid  for  uncertainty 
on  its  face  In  respect  to  such  line.  A  perpendicular  Una  drawn  from 
this  base  would  answer  the  call  in  the  deed. 

lOBM  —  Basb  vob  Right  Anglb,  how  Bstabushbd. —  In  order  to  run  a 
line  at  right  angles  to  a  tortuous  stream  a  straight  line  must  first  be 
established  as  a  baaew  This  can  be  done  only  by  ascertaining  and 
reducing  to  a  straight  lUie  either  the  general  course  of  the  stream, 
from  its  source  to  its  mouth,  or  that  portion  of  the  stream  which  shall 
appear  to  have  been  within  the  contemplation  of  tiie  parties  at  the 
time  of  the  execution  of  the  deed. 

CoNSTBUcnoN  OF  Dbbd  —  LOCATION  OF  LiNX. —  A  deed  from  J.  to  I.  con- 
tained a  call  which  referred  to  a  creek  **  running  from  San  Bafsel  to 
the  Bay  of  San  Francisco.**  It  appeared  that  the  stream  above  the 
Village  of  San  Rafael  was  a  running  stream  but  a  part  of  the  year, 
and  was  not  known  by  the  same  name  as  the  part  below;  also,  that 
below  the  village  the  stream  Is  navigable  a  portion  of  the  distance 
from  its  mouth.  The  stream  Is  referred  to  In  another  portion  of  the 
deed  as  "the  creek  running  from  San  Rafael  to  the  Bay  of  San  Fran- 
dsco ;"  heid,  that  the  parties  mak*ng  the  deed  Intended  to  refer  to  the 
portion  of  tlie  stream  below  San  Raf^l  only,  and  that  a  straight  line 
drawn  from  the  head  of  the  stream  to  its  mouth  would  eatabllsh  a 
base  line  for  a  right  angle  called  for  In  the  deed. 
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IDIM DlSCUPTION      BT      ANOLB     AND     BT      DiBBCTION. —  L      Claimed      Utle 

under  a  deed  which  described  a  boundary  line  aa  "commencing  on  a 
Une  at  a  point  one  hundred  yarda  below  the  month  of  the  creek  running 
from  San  fiafael  to  the  Bay  of  San  Francisco,  on  the  easterly  aide  of 
said  creek ;  thence  running  at  right  angles  to  said  creek  to  the  highest 
ground  on  the  ridge;"  and  T.  claiming  under  another  deed  a  line  as 
conunendng  "at  a  point  about  one  hundred  yards  below  the  mouth 
of  San  Bafael  Creek,  and  running  thence  northwesterly,  or  at  rli^t 
angles  with  the  said  creek,  to  a  point  on  the  top  of  the  main  ridge.'* 
There  being  no  Tlslble  monument  called  for  at  the  end  of  the  line  In 
T/s  deed  to  fix  Its  location;  held,  that  the  term  northwesterly,'* 
used  in  his  deed,  la  less  definite  than  the  call  in  I.*a  deed  to  run  at 
right  angles. 
LiNBs  Nambd  in  Dbbd. —  The  terma  ''northwesterly,"  ''northerly," 
"northeasterly,"  etc,  are  only  construed  as  "due  north,"  "due  north- 
westerly,*' etCf  when  such  construction  la  necessary  to  prerent  a  failure 
of  the  deed  for  want  of  certainty,  and  must  yield  to  another  more 
definite  description  In  the  deed. 

Appbal  from  the  District  Ooort  of  the  Seventh  Judicial 
District,  County  of  Marin. 

The  parties  owned  adjoining  tracts  of  land,  and  the  con- 
troversy was  as  to  the  location  of  the  boundary  line  between 
them. 

The  plaintiff's  deed  described  the  line  thus:  ^'  Oommenc- 
>  ing  on  a  line  at  a  point  one  hundred  yards  below  the  mouth 
of  the  creek  running  from  San  Bafael  to  the  Bay  of  San 
Francisco^  on  the  easterly  side  of  said  creek;  thence  run- 
ning at  right  angles  to  said  creek  to  the  highest  ground  on 
the  ridge." 

The  description  in  the  deed  to  the  defendants  was  as  fol- 
lows :  '^  Commencing  at  a  point  about  one  hundred  yards  be- 
low the  mouth  of  San  Bafael  Creek,  running  thence  north- 
westerly, or  at  right  angles  with  the  said  creek,  to  a  point  on 
top  of  the  main  ridge." 

The  oth^  facts  are  stated  in  the  opinion  of  the  Court 

/.  McM.  Shafter,  for  Appellant 

The  fact  is,  the  creek  is  east  and  west,  f.  e.,  its  general 
course,  and  a  right  angle  is  north.    The  law  of  tiiis  descrip- 
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tion  is:  the  natural  boundary,  a  right  angle  to  the  general 
course  of  i!b&  creek,  must  be  preferred.  ''The  rectangular 
figure  will  be  preferred  in  preference  to  any  otner  in  fixing 
localities/*  {Massie  v.  Watt,  6  Cranch,  148 ;  Holmes  v.  Trout, 
7  Pet  171.)  The  term  "  at  right  angles  "  to  a  stream  is  not 
unf  requently  used  in  conveyances,  and  is  not  regarded  as  un- 
certain. It  is  ordinarily  construed  to  be  a  right  angle  to  the 
course  of  the  stream,  so  far  as  the  same  is  directly  under  the 
eye  and  observation  of  the  parties.  {Winthrop  v.  Curtis,  3 
Greenl.  R.  103.)  The  Court  state  the  question  to  be,  whether 
a  certain  line  is  to  be  ascertained  ''  by  measuring  at  all  point?, 
at  right  angles  with  the  general  course  of  the  river;*'  and 
further  say:  "Probably  meaning  according  to  its  direction 
from  the  place  at  which  the  admeasurement  was  made.'*  If 
this,  word  "  place ''  is  held  to  mean  the  very  "  point,**  then 
Towne  would  take  next  to  no  land  at  all. 

The  case  cited  was  decided  by  taking  right  angles  from 
every  part  to  get  the  parallel.  Our  case  requires  this  angle 
from  the  whole  creek,  that  is,  from  its  general  course. 
{Keith  V.  Reynolds,  3  Green.  R.  363.)  At "  right  angles  **  to 
a  crooked  brook  is  spoken  of  by  the  Court  as  being  appro- 
priate and  operative  words  in  a  deed,  and  no  doubt  are  ex-" 
pressive  as  to  the  certainty  of  such  descriptive  calL  {Craig 
v.  Hawhins'  Heirs,  1  Bibb.  Ky.  53.)  "Down  stream  one 
mile,  and  northwardly  for  quantity ;  **  held,  that  the  mile  was 
a  direct  line,  and  that  northwardly  only  fixed  the  side  of  the 
stream  where  the  land  lay;  and  that  the  side  line  should  be 
at  right  angles  to  the  base.  And  it  is  said  that  "the  law, 
the  rules  of  construction,  will  give  figure  to  the  survey 
without  violating  the  niaitural  import  of  the  expression." 
Iforthward  is  only  meant  to  mean  north  by  necessity.  {Calk 
V.  SMbling,  1  Bibb.  133.)  Same  points;  and  "definite  call 
at  right  angles  not  to  yield  to  an  indefinite  call  north- 
wardly.** There  was  a  strong  effort  made  to  compel  "  right 
angles**  to  yield  to  "northwardly.**     Or,  in  other  wcards, 
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''that  the  expression  at  right  angles  must  be  so  taken  as  to 
render  it  consistent  with  the  expression  northwardly."  But 
it  certainly  would  be  a  singular  construction  to  make  a  defi- 
nite call  yield  to  one  which  is  indefinite,  (Clarice  v.  Mark- 
ham,  2  A.  E.  Marshall,  163.)  San  Rafael  Creek  had  a  well- 
known  signification,  and  was  right  under  the  eyes  of  the 
parties  when  the  deed  was  made. 

.    B.  8.  Brooks,  for  Respondents. 

It  is  not  a  fact  that  the  creek  is  east  and  west,  i.  e.,  its 
general  course,  and  that  a  right  angle  is  north.  The  course 
of  the  creek  itself  is  a  matter  of  doubt,  dependent  upon  the 
construction  of  the  term.  It  will  be  different  in  each  of 
the  following  cases:  1.  Taking  the  stream  at  low  water;  3. 
Taking  it  at  ordinary  high  water;  8.  Taking  it  at  Spring 
tides,  or  what  is  the  same  thing,  taking  in  the  salt  marsh 
through  which  it  meanders;  4.  Taking  the  creek  from  its 
head  to  the  mouth;  6.  Taking  the  creek  from  the  head  of 
tide  water  to  the  mouth;  6,  7.  Taking  a  line  from  either  to 
the  point  one  hundred  yards  below  the  moutii  of  the  creek; 
8,  9.  Running  either  of  these  lines  to  a  point  opposite  the 
middle  of  the  mouth  oi  the  creek,  and  'the  point  from 
which  the  line  is  to  run;  10,  11,  12.  Taking  as  the  creek 
that  part  of  it  only  which  is  in  sight  from  the  point  from 
which,  etc,  and  either  respectively  at  low  tide^  high  tide,. 
or  Spring  tide,  and  besides  all  this,  it  is  impossible  to  run  a 
line  at  right  angles,  of  a  thing  it  does  not  touch.  There 
only  remained  to  take  the  remaining  call  of  the  deed,  which 
was  to  run  "  northwesterly,"  which  was  dear  and  certain. 

There  is  no  general  rule  that  the  rectangular  figure  will  be 
preferred  in  preference  to  any  other  in  fixing  localities.  That 
rule,  and  the  authorities  cited,  apply  exclusively  to  locations 
or  State  lands,  by  virtue  of  special  State  laws. 
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The  term  "  at  right  angles  to  a  stream  "  may  do  very  well 
when  the  line  touches  or  starts  from  the  stream,  and  when 
there  is  no  other  call,  and  the  course  of  the  stream  is  reason- 
ably near  a  straight  line. 

There  was  nothing  in  this  case  to  show  how  far  the  course 
of  the  stream  was  directly  under  the  eye  and  observation  of 
the  parties,  nor  where  they  were  when  they  agreed  up<Hi 
the  line,  or  whether  they  were  upon  the  land  at  all,  or  used 
a  map,  which  is  quite  as  likely.  The  element  which  is  called 
in  to  determine  an  uncertainty  in  the  deed  is  itself  quite  as 
uncertain. 

In  WifUhrop  v.  CurHs,  cited  by  appellant,  no  auch  point 
was  in  question,  and  the  only  point  decided  was,  ^^a  grant 
of  a  tract  of  land  extending  the  space  of  fifteen  miles  on 
each  side  of  the  Kennebeck  River,*'  is  to  be  located  in  such 
a  manner  as  that  a  point  in  the  exterior  line  shall  be  ex- 
actly fifteen  miles  from  the  nearest  point  of  the  river."  That 
is,  instead  of  drawing  lines  parallel  to  the  general  course  of 
the  stream,  they  draw  meandering  lines,  keeping  fifteen  miles 
from  the  stream. 

The  case  of  Keith  v.  Reynclda  is  to  the  same  effect,  and 
directly  against  the  appellants  If  a  line  parallel  to  a  stream 
is  a  crooked  line  conforming  to  its  meanders,  and  not  a 
straight  line  parallel  to  its  goieral  course,  it  follows  that  a 
line  at  right  angles  to  a  stream  is  not  to  be  drawn  at  right 
angles  to  its  general  course,  but  to  the  stream  at  the  point 
where  it  touches. 

The  cases  of  Craig  v.  HawTdns'  Heirs,  OaOe  v.  Btribling, 
and  Clarke  v.  Markham,  are  all  decisions  in  regard  to  loca- 
tions made  upon  State  lands  by  locators  under  and  by  virtue 
of  the  statute  of  that  State;  and  even  if  they  touched  the 
point,  which  they  do  not,  would  be  no  authority. 

Manifestly  the  call  for  a  line  at  right  angles  to  a  crooked 
stream,  which  it  does  not  touch,  is  on  its  face  uncertain, 
and  apparently  impossible;  while  the  call  ^'northwest"  is 
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dear  and  certain,  and  prima  facie,  it  must  govern.  If  this 
certain  call  can  be  construed  at  all  by  parol  evidence  against 
the  interest  of  the  grantee  —  which  I  deny — ^the  solution  of 
it  would  depend  upon  the  examination  of  a  multitude  of 
facts,  of  indefinite  importance;  and  as  to  the  truth  of  the 
evidence,  in  support  of  the  facts,  and  as  to  the  persuasive 
force  of  the  facts  themselves,  the  jury,  or  the  Judge  sitting 
as  a  jury,  and  having  the  advantage  of  a  ^*  view/'  alone  could 
jndge. 


By  the  Oonrt^  Cbookxtt,  J,: 

The  action  was  tried  by  the  Oonrt,  and  no  written  find- 
ings were  filed.  Judgment  was  entered  for  the  defendants, 
and  the  plaintiff  appeals  from  an  order  denying  his  motion 
for  a  new  trial.  Both  parties  claim  under  a  common  source 
of  title,  the  conveyance  under  which  defendants  deraign  title 
being  prior  in  time.  Each  claims  that  his  own  deed  em- 
braces the  premises  in  controversy,  and  that  the  deed  of 
his  adversary  does  not.  The  defendants  being  in  possession 
it  will  be  unnecessary  to  consider  their  title,  unless  it  ap- 
pears that  the  deed  to  the  plaintiff  includes  the  land  in  con- 
test He  cannot  disturb  their  jKMsession,  nnless  he  shows 
the  better  title.  The  first  descriptive  call  in  the  deed  from 
Jacks  and  wiio  to  the  plaintiff  is  as  follows:  ^^Commenc- 
ing on  a  line  at  a  point  one  hundred  yards  below  the  mouth 
of  the  creek,  running  from  San  Rafael  to  the  Bay  of  San 
Francisco,  on  the  easterly  side  of  said  creek ;  thence  running 
at  right  angles  to  said  oreek  to  the  highest  ground  on  the 
ridge.'' 

The  defendants  insist  that  a  line  commencing  one  hunr 
dred  yards  below  the  mouth  of  the  oredc,  and  to  run  at 
right  anglee  with  the  creek,  is  incapable  of  being  located 
with  reasonable  precision.  JBut  there  is  nothinij^  on  the  face 
of  the  deed  to  indicate  that  the  creek  does  not  run  in  a  per- 
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fectly  straight  course,  or  that  a  straight  line  drawn  along 
the  thread  of  the  stream  woul4  not  intersect  the  beginning 
point  of  the  contested  line.  In  that  event  a  perpendicular 
line  drawn  from  this  base  would  answer  the  call  in  the  deed, 
which  is,  therefore,  not  void  for  imoertainty  on  its  face,  in 
respect  to  this  line.  But  the  proof  shows  that  the  creek  is 
exceedingly  tortuous  throu^out  its  whole  course  from  San 
Baf ael  to  its  mouth,  and  that,  after  an  abrupt  curve  towards 
the  north,  it  enters  the  bay  nearly  at  a  right  angle.  The 
tide  ebbs  and  flows  in  it,  and  the  land  on  either  side  is  flat 
and  marshy.  It  further  appears  that  the  creak  from  San 
Rafael  to  its  mouth  is  navigable  by  small  craft  for  a  portion 
of  the  distance,  whilst  above  San  Rafael  the  stream  does 
not  run  in  the  dry  season,  but  during  the  Winter  is  supplied 
.by  springs  rising  in  the  mountains  several  miles  distant 
Below  San  Rafael  the  general  course  of  the  creek  is  nearly 
due  east  and  west,  whilst  above  the  village  the  bed  of  the 
stream  runs  in  a  northwesterly  course.  The  evidence  tends 
to  show  that  at  the  date  of  the  deeds,  under  which  the  par- 
ties respectively  claim,  only  that  part  of  the  stream  which 
lies  below  the  village  was  generally  called  and  known  as  San 
Rafael  Creek,  whilst  the  same  term  was  occasionally,  though 
not  generally,  applied  to  that  portion  of  the  stream  lying 
above  the  village. 

These  being  the  facts,  it  is  our  duty  to  ascertain,  if  prac- 
ticable, what  the  parties  to  the  deed  meant  by  the  phrase, 
"  thence  running  at  right  angles  to  said  creek.*'  If  we  can 
ascertain  the  intention,  by  interpreting  the  deed  in  the  light 
of  the  surrounding  circumstances,  it  is  our  duty  to  give 
effect  to  it  if  possible.  It  is  obviously  impracticable  to  run 
a  line  at  right  angles  to  a  tortuous  stream,  except  by  first 
establishing  a  straight  line  as  a  base  for  the  right  angle; 
and  this  can  only  be  done  by  ascertaining,  and  reducing  to 
a  straight  line,  either  the  general  course  of  the  stream  from 
its  source  to  its  mouth,  or  that  portion  of  the  stream  which 
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Bhall  appear  to  have  been  within  the  contemplation  of  the 
parties  at  the  time  of  the  execution  of  the  deed. 

I  am  satisfied,  from  all  the  faeta^  that  when  these  parties 
referred  to  the  creek  ^^running  from  San  Bafael  to  the  Bay 
of  San  Francisco,"  they  intended  only  that  portion  of  the 
stream  which  lies  below  the  village,  and  had  no  reference 
to  the  stream  above  the  village,  which  was  not  generally 
known  or  called  by  the  same  name,  and  which  was,  in  fact, 
a  running  stream  during  only  a  portion  of  the  year.  This 
inference  is  strengthened  by  the  fact  that  the  stream  Is 
referred  to  in  the  deed  as  'Hhe  creek  running  from  San 
Bafael  to  the  Bay  of  San  Francisco/'  which  tends. strongly 
to  show  that  this  portion  of  the  creek  only  was  in  the  minds 
of  the  parties.  Assuming  'this  to  have  been  the  fact,  a 
straight  line  drawn  from  the  head  of  the  stream  at  San 
Saf  ael  to  its  mouth  would  establish  the  general  course  of  the 
creek;  and  this  line,  if  protracted  until  a  line  drawn  at  right 
angles  to  it  will  pass  through  the  beginning  point  of  the 
survey,  would  establish  the  right  angle  called  for  in  the  deed| 
and  determine  the  location  of  the  first  line  of  the  survey. 
This  method  of  locating  a  line  called  for  in  a  deed  is  not  free 
from  objections,  and  it  ia  not  to  be  commended  in  practice. 
In  some  cases  it  would  be  impracticable,  owing  to  the  diffi- 
culty of  ascertaining  with  precision  the  sources  of  the  stream, 
or  determining  with  accuracy  its  general  course.  But  in  this 
case  no  such  difficulties  will  arise.  The  stream  is  short, 
running  almost  due  east  and  west,  and  its  head  at  San  Eaf  ael 
can  be  easily  aecertained,  whilst  it  empties  into  the  bay 
throu^  a  nan^w  moulli  which  can  be  readily  identified. 

I  am,  therefore,  of  the  opinion  that  the  base  for  the  right 
angle,  called  for  in  the  deed,  can  thus  be  established  with 
reasonable  precision,  li  the  first  line  called  for  in  the  plain- 
tiffs deed  be  located  by  this  method,  it  will  include  a  por- 
tion, and  perhaps  the  i^hole,  of  the  h^  in .  controversy. 
The  plaintiff  is,  therefore,  entitled  to  recover,  unless  the 
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premises  in  dispute  are  included  within  the  deed  from  the 
common  grantor,  under  which  the  defendants  claim. 

The  first  descriptive  call  in  that  deed  commences  at  the 
same  point  called  for  in  the  plaintiff's  deed,  to  wit:  ^*  At  a 
point  about  one  hundred  yards  below  the  mouth  of  San 
Rafael  Creek,  and  nmning  thence  northwesterly,  or  at  right 
angles  with  the  said  creek,  to  a  point  on  top  of  the  main 
ridge/'  The  only  variance  between  this  call  and  that  of 
the  plaintiff's  deed,  consists  in  the  words  *^  northwesterly  or/* 
which  are  added  to  the  description  in  the  defendants'  deed. 
But  there  is  no  visible  monument  called  for  at  the  end  of 
this  line;  to  fix  its  location,  and  the  term  "  northwesterly,'* 
employed  in  the  deed,  is  less  definite  and  certain  than  the 
call  to  run  at  right  angles  to  the  creek.  It  is  true,  that 
when  the  term  "  northerly,"  *^  northwesterly,"  "  northeast- 
erly," etc.,  are  employed  to  designate  a  line,  if  there  be 
nothing  else  in  the.  deed  to  fix  its  location,  these  terms  will 
be  construed  as  equivalent  to  a  call  to  run  due  north,  due 
northwest,  or  northeast,  as  the  case  may  be.  But  this  con- 
struction is  only  resorted  to  to  prevent  a  failure  of  the  deed 
for  a  want  of  certainty  in  the  location  of  the  lines;  and  such 
a  call  must  always  yield  to  visible  monuments,  or  to  any 
other  description  of  a  line  which  locates  it  with  reasonable 
certainty.  As  we  have  already  seen,  a  line  running  at  right 
angles  to  a  creek  can  be  located  with  certainty  and  precision; 
and  if  it  shall  be  found  that  a  line  itunning  due  north- 
west from  the  beginning  point  is  variant  from  a  line  running 
at  right  angles  to  the  general  course  of  the  creek,  to  be 
ascertained  by  the  method  already  indicated,  the  latter  must 
prevail,  as  the  more  certain  of  the  two  descriptions.  I  am 
therefore,  of  the  opinion  that  a  line  running  from  the  bearin- 
ning  point,  at  right  angles  to  the  general  course  of  the  creek 
from  the  Village  of  San  Rafael  to  its  mouth,  to  be  determined 
in  the  mannei*  above  indicated,  will  be  the  proper  dividing 
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ants. 

Order  denying  a  new  trial  reversed,  and  cause  remanded 
for  further  proceedings^  in  accordance  with  this  opinion* 


[No.  2,794.] 

JOHN  TOKMEY,  PETER  EAGAN,  ISAAC  LANKER- 
SHIM,  AND  GEORGE  HICKSON  t?.  JOHN  PIERCE, 
M.  SAVORY,  JOHN  THOMPSON,  JAMES  ELLIS, 
CYRUS  WILSON,  ahd  JOHN  WILSON. 

IH     BJSCTMKIT     BT     SsmUL,     BlQHT     or     POSSBSSIOM     TO    Ba     SROWir     IN 

All. —  Where  four  plaintiffs  recovered  In  ejectment,  and  It  appeared  on 
appeal  that  no  evidence  had  been  offered  tending  to  show  any  interest 
or  right  of  posiession  as  to  cme  of  them;  hOA,  that  snch  Judgment  in 
favor  of  all  four  was  not  supported  l^  the  evidence,  and  was  erroneous. 
Objbction  not  Watvbd  bz  Failurb  to  Maxb  it  whbn  it  could  not 
BB  ICaob. —  In  ejectment  bcr  <our  plaintiffs,  where  the  defense  was  that 
one  of  them  had  no  right  of  possession,  and  the  only  evidence  of  title 
or  right  of  possession  offered  by  th6  plali^tiffa  was  a  patent  to  the 
three  of  them;  Mid,  that  defendant  could  not  Interpose  his  defense, 
by  way  of  objection  to  the  introduction  in  evidence  of  the  patent,  and 
that  lie  did  not  waive  the  objection  by  falling  to  make  it  at  that  time. 

OBJBCTION     or     "BgUITiftLB     DBFBNBB     not     FiBST     DIBPOSBD     01"*     TO     BB 

FXBBT  MADB  Bblow. —  An  Objection  by  a  defendant  that  his  equitable 
defense  was  not  first  disposed  of  cannot  be  made  for  the  first  time  In 
the  appaUate  Court 

Appxax.  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  OoDtra  Ooota  Oouiily. 

This  was  an  action  of  ejectment  originally  oonunenced  in 
the  District  Court  for  the  Seventh  Judicial  District,  in  and 
for  Solano  County,  to  recover  a  portion  of  the  Suscol  Bancho. 
It  was  afterwards  dismissed  as  to  the  defendants  Ellis,  Cyrus 
Wilson,  and  John  Wilson,  and  judgment  was  taken  by  con- 
sent against  defendants  Savory  and  Thompson*  The  defend- 
ant Pierce,  in  his  answer,  besides  pleading  the  general  issue 
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and  plaintiff  Hickson's  want  of  interest^  referred  to  and  in* 
eluded,  by  way  of  cross-complaint,  a  bill  for  equitable  relief 
in  ref er^dce  to  the  same  land,  which  he  had  previously  filed 
in  the  Fifteenth  District  Court  for  the  Oily  and  County  of 
San  Francisco. 

While  the  case  was  in  this  positioa  the  Judge  of  the  Sev- 
enth District  Court  caused  an  order  to  be  entered  to  the 
effect  that  he  was  disqualified  from  acting  in  it,  and  chang- 
ing the  venue  to  the  Fifteenth  District  Court  for  Contra 
Costa  Coimty,  where  it  was  tried,  and  the  judgment  for 
plaintiffs  against  defendants  rendered,  and  motion  for  new 
trial  denied,  as  stated  in  the  opinion*    Defendants  appealed. 

3f .  A.  Wheaton,  for  Appellants, 

No  oonnecticn  was  made  with  die  title  by  Hickson;  in 
fact,  no  evidence  at  all  with  regard  to  him  was  taken  in  tiie 
case,  and  the  plea  of  misjoinder  of  parties  plaintiff  was  well 
taken  by  the  defendants.  (May  ▼.  Slade,  24  Texas,  208; 
Murray  v.  Webster,  5  K  H.  391 ;  Oerry  v,  Gerry,  11  Gray, 
881;  Rhoads  v.  Booth,  U  Iowa,  575;  Vinton  v.  Welsh,  9 
Pick.  87;  Orozier  v.  Atwood,  4  Pick  234;  1  Chitfcy's  PL  66 ; 
Worsley  v.  Worsley,  Croke,  Eliz.  473 ;  Barrett  v.  Collins,  10 
Moore,  446 ;  Ainsworth  v.  Allen,  Kirby,  145 ;  Leavitt  v,  Sher- 
man, 1  Boot,  169 ;  Jackson  v.  Richmond,  4  Johns.  483.) 

It  is  true  that,  at  the  trial,  plaintiffs  made  an  extraordi- 
nary offer  to  dismiss  as  to  the  plaintiff  Hickson.  What  was 
it  they  offered  to  dismiss  ?  ITot  the  suit,  certainly,  for  from 
that  he  could  not  be  dismissed  without  dismissing  the  entire 
suit  If  he  went  out  of  court,  the  joint  title,  upon  which 
the  suit  was  based,  went  out  of  Court  with  him.  Again,  to 
whom^was  the  offer  to  dismiss  made?  Was  it  to  Hickson, 
to  the  Court,  to  the  defendants,  to  some  third  disinterested 
party,  or  to  the  "man  in  the  moon?"  The  answer  is  not 
material,  however,  because,  notwithstanding  the  offer,  he  was 
not  dismissed  from  the  suit  nor  the  suit  from  him. 


Oct.  1871.]  TOBMBY  V.  PtBBOB.  88^ 


Opinion  of  the  Court  —  fipmgne,  1. 


The  judgment  was  general  against  the  defendants,  aBd 
Savory  and  Thompson  particularly  object  to  this  as  a  second 
judgment  against  them.  And,  again^  no  regard  was  paid  to 
Pierce's  equitable  def«ise.  It  should  have  been  disposed  of 
before  the  trial  upon  the  plaintiiPs  title  was  had.  {Arguello 
V.  Edinger,  10  Cal.  160;  Weber  y.  MarshaU,  19  Oal.  457.) 

Wm.  8.  Wells,  ioT  Bespondents. 

There  is  no  appeal  on  the  part  of  any  other  defendant  than 
Pierce,  judgment  against  the  others  being  taken  by  consent, 
and  their  attorney  not  joining  in  the  appeal. 

The  record  sustains  the  judgment  against  Pierce,  even 
without  evidence,  for  the  matters  set  up  in  the  cross-bill, 
admitted  by  default,  establish  as  against  him  adverse  posses- 
eion  and  ouster,  as  well  as  no  cause  of  action  or  equitable 
relief.  (Frishie  v.  Whitney,  9  Wallace,  187 ;  Huttan  v.  Fris- 
hie,  37  Cal.  476.) 

Defendant  having  taken  no  objection  to  any  failure  of 
proof  as  to  Hickson,  and  not  having  availed  himself  of  the 
offer  on  our  part,  equivalent  to  a  judgment  in  his  favor  had 
he  chosen  to  have  taken  it,  is  not  entitled  to  raise  the  ques- 
tion on  appeal.  (Marshall  v.  Ferguson,  23  Oal.  65 ;  Boyce  v. 
Oal.  Stage  Co.,  25  Cal.  473 ;  Larco  v»  Casaneuava,  30  Cal. 
560;  Paige  v.  O'Neal,  12  Oal.  488;  Mott  v.  Smithy  16  CaJ. 
533.) 

By  the  Court,  Spbaotje,  J. : 

Tonuey,  Fagan,  Lankershim,  and  Hickson  sue  Pierce  and 
others  in  ejectment.  Defendant  Pierce  answers,  denying 
each  and  every  allegation  of  the  complaint,  and  further  spe- 
cially alleges  a  misjoinder  of  parties  plaintiff ;  that  plaintiffs 
Tormey,  Fagan,  and  Lankershim  have  no  joint  interest  in 
the  premises  sued  for  with  plaintiff  Hickson.  On  the  trial, 
plaintiffs,  to  maintain  the  issues  upon  their  part,  introduced 
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aad  read  in  evidence  a  patent  from  the  United  States  to 
Tormey,  Fagan^  and  Lankershim,  and  oral  evidence  tending 
to  show  that  the  demanded  premises  were  included  within 
the  boundaries  of  the  patent,  and  that  defendant  Fierce  was 
in  possession  of  the  demanded  premises  when  the  suit  was 
commenced.  No  evidence  was  offered  or  given  tending  to 
show  that  plaintiff  Hickson  ever  had  any  interest  in  the 
demanded  premises,  or  right  of  possession  thereof,  either 
jointly  with  tiie  other  plaiutiffa  or  otherwise.  Judgment 
was  rendered  in  favor  of  all  the  plaintiffs  a£:ain.st  defendants 
Pierce,  Savory,  and  Thompson.  Defendant  Fierce  moved 
for  a  new  trial  upon  the  ground,  among  others,  of  the  insuf- 
ficiency of  the  evidence  to  justify  the  decision  and  judg- 
ment, and  specifies,  in  support  of  this  ground,  that  the  evi- 
dence failed  to  show  any  title  or  right  of  possession  in  plain- 
tiff Hickflon.  The  Court  denied  the  motion  for  new  trial, 
and  defendant  Pierce  appeals  from  the  judgment  and  from 
the  order  denying  his  motion  for  a  new  trial. 

The  judgment  in  favor  of  all  the  plaintiffs  is  not  supported 
by  the  evidence,  and  is  erroneous. 

The  point  made  by  respondents  that  defendant  Pierce, 
having  failed  to  interpose  objections  to  the  patent  at  the 
time  it  was  offered  as  evidence,  on  the  ground  that  it  did 
not  tend  to  establish  title  or  right  of  possession  in  all  of  the 
plaintiffs,  thereby  waived  all  objection  to  the  judgment,  on 
the  ground  that  no  evidence  was  offered  or  given  tending  to 
show  any  title  or  right  of  possession  in  one.  of  the  plaintiffs, 
is  not  well  taken.  Such  objection  to  the  patent  as  evidence^ 
if  taken  by  defendant,  would  have  been  invalid.  The  pat- 
ent was  pertinent  and  proper  evidence  to  establish  the  title 
and  right  of  possession  of  the  three  plaintiffs  to  whom  it  was 
issued,  and  defendant  could  not  presume  that  this  was  the 
only  evidence  plaintiffs  would  introduce  or  offer  tending  to 
establish  title  or  right  of  possession  in  each  of  the  plaintiffs. 

Appellant's  objection  that  his  equitable  defense  was  not 
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first  disposed  of  seems  to  be  first  made  in  this  Court,  and 
comes  too  late.  The  record  does  not  disclose  the  action  oi 
the  Conrt  below  npon  defendant's  equitable  defense,  what- 
ever it  may  have  been,  nor  any  objections  to  such  action  by 
defendant. 

Judgment  and  order,  so  far  as  the  same  denies  a  new  trial 
to  defendant  Pierce,  reversed,  and  cause  remanded  for  a  new 
trial  as  to  him. 

Neither  Mr.  Justice  Cbookett  nor  3£r.  Justice  Templb 
participated  in  the  foregoing  decision. 


[No.  2,406.] 


JOSEPH  K  CORREA  v.  GEORGE  FRIETAS,  F.  P. 
VARGAS,  A.  G.  ROSE,  M.  R.  HOME,  and  A.  D. 
COSTA- 

MiHiNO  Law. —  BrriNSioN  oy  Vvoum  <m  Om's  owx  Claim  not  m 
NuiSANCB. —  Where  defendants  owned  and  poeseaaed  a  hydraulic  claim 
on  Dutch  Bavine,  Into  which  their  flume  emptied,  and  plaintiff,  being^ 
the  owner  of  a  claim  below,  dug  a  ditch,  commencing  on  defendants*^ 
claim  hat  below  their  flume,  for  the  purpose  of  appropriating  the  water 
discharged  therefrom,  and  thereupon  defendants  extended  their  flume 
further  down  on  their  own  claim  but  so  as  to  prevent  such  appropria- 
tion by  plaintiff:  held,  that  defendants  had  a  right  to  such  extension,, 
though  there  might  be  a  question,  as  to  whether  it  serred  any  usefor 
purpose  or  not,  and  that  it  could  not  be  abated  by  plaintiff  as  a 
nuisance. 

■XTBKT  OF  Bight  of  Posbsssob  of  MiiriNO  Claim. —  The  owner  and 
possessor  of  a  mining  claim  on  publle  land  has  a  right  to  prevent  any 
subsequent  comer  from  erecting  or  constructing  any  superstructure,  cut; 
or  ditch  on  his  dalm,  unless  the  right  to  construct  the  same  is  given  by 
some  mining  custom  or  regulation. 

Chabactsb  of  PoaaasBioK  of  Miming  Claims. —  The  character  of  the 
possession  necessary  to  work  mining  claims  will  vary  with  the  nature 
of  the  mines,  the  mode  adopted  in  working  them,  and,  perhaps,  with 
the  character  of  the  country. 

FBS8UMPTION  AS  TO  USB  OF  BNTiBa  MINING  CLAIM. —  If  parties  sre 
allow<Hl  by  mining  regulations  to  include  within  their  claim  land  outside 
of  that  which  they  expect  to  work,  it  will  be  presumed,  la  the  absence 
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of  proof  to  the  contrary,  that-  it  la  for  the  convealenoe  of  wockinx'tlM 
claims,  and  that  its  possession  is  necessary. 
Right  ow  Ownib  to  Bvxet  Pobtiox  of  Mining  Claiu, —  Bhridenoa 
that  a  portion  of  a  mining  claim  is  not  yalnable  for  mining  purposes  Is 
not  admissible,  on  general  principles,  to  prove  that  the  owner  of  the 
claim  haa  no  right  to  hold  snch  portion. 

Appeal  from  tbe  District  Court  of  the  Fourteenth  Judicial 
District,  Placer  County. 

The  plaintiff^  in  his  c<Hnplainty  claimed  that  the  extension 
of  the  flume,  referred  to  in  tiie  opinion,  and  which  was  near 
the  Town  of  Newcastle,  in  Placer  County,  was  constructed 
to  annoy  and  injure  him,  and  prayed  that  it  might  be  abated 
as  a  nuisance  and  for  damages.  Defendants  set  up  their 
ownership  of  the  claim  upon  which  their  flume  was  ex- 
tended, and  plaintiff's  unlawful  interfer^ice  therewith; 
denied  that  the  extension  was  a  nuisance,  and  averred  that 
it  was  a  proper  and  necessary  means  of  working  their  claim. 
The  cause  was  tried  before  a  jury,  which  returned  a  verdict 
in  favor  of  plaintiff  for  one  hundred  dollars  damages.  Judg- 
ment was  entered  for  such  damages,  declaring  the  extension 
of  the  fliune  to  be  a  nuisance,  and  directing  it  to  be  abated 
and  removed  by  the  Sheriff.    Defendants  appealed. 

T.  B.  McFarland  and  E.  L.  Craig,  for  Appellants. 

The  possessor  of  public  land,  being  the  owner  as  against 
all  the  world,  except  tiie  General  Government,  is.  as  such 
owner,  entitled  to  the  undisturbed  enjoyment  of  it,  no  mat- 
tar  how  valueless  it  may  be ;  and  he  alone  has  the  right  to 
determine  how  he  can  moat  profitably  use  it  (Doran  v. 
Central  P.  R.  R.  Co.,  24  Cal.  257;  TaHar  v.  Spring  Creek 
Co.,  5  Cal.  397;  Merced  Mining  Co.  v.  Fremont,  7  Cal.  320; 
McKeon  v.  Bisbee,  9  Cal.  141 ;  Merriti  v.  Judd,  14  Cal.  64; 
Eu^jhes  V.  Devlin,  23  Cai.  505.) 

Posi^ession  of  public  land  for  mining  purposes  and  as  rain- 
ing daims,  is  as  perfect  and  gives  as  many  rights  as  the 
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poeeession  of  lajid  for  agricultaral  or  any  other  purpose. 
(English  v.  Johnson,  17  Cal.  107 ;  Atwood  v.  Fricoi,  17  CaL 
87;  Esmond  v.  Chew,  15  Cal.  142.) 

There  was  error  in  refusing  defendants'  instruction  and  in 
the  charge  given  by  the  Court  below,  because  said  refusal 
and  charge  went  upon  the  erroneous  theory  that  although 
defendants  were  the  owners  and  in  the  possession  of  the 
land,  still  the  plaintiff  might  enter  upon  it,  construct  a  ditch 
upon  it,  divert  the  water  away  from  it,  and  compel  defend- 
ants to  take  down  their  flume  which  they  had  erected  upon 
their  own  land,  if,  in  the  opinion  of  the  jury,  defendants 
were  not  injured  thereby.  Such  a  doctrine  is  in  direct  con- 
flict with  the  authoritieB,  and  destructive  of  the  very  idea  of 
private  property. 

Again,  the  Court  below  decided  that  the  flume  of  defend- 
ants, erected  on  their  own  land,  was  a  nuisance,  not  because 
it  injuriously  affected  the  land  of  anybody  else,  but  because 
it  prevented  plaintiff  from  coming  upon  defendant's  land  and 
using  it  as  his  own«    This  is  a  new  definition  of  a  nuisance. 

Fellows  £  Norton,  for  Bespondent 

The  question  involved  in  this  case  —  and  it  is  a  very  im- 
portant one  —  is  simply  whether  a  person  who  at  one  time 
located  a  mining  daim,  and  afterwards  worked  it  out,  has  the 
right  for  all  time  to  oome,  as  against  everybody  except  the 
Government,  to  prevent  the  ground  so  located  for  mining 
purposes  to  be  used  for  other  purposes  by  other  parties,  not 
in  any  way  interfering  with  the  proper  working  of  the  min- 
ing daim. 

The  doctrine  invoked  by  appellant  in  reference  to  the 
rights  of  the  owner  of  land  to  its  undisturbed  enjoyment, 
no  matter  how  valueless  it  may  be,  may  be  very  good  in  its 
place,  but  it  has  no  application  to  this  case,  for  the  defend- 
ants do  not  claim  to  own  the  land.  The  instructions  refused 
by  the  Court^  aa  well  aa  those  given,  all  proceed  upon  the 
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These  rulings  and  instructdaiis  are  assigne<I  as  error,  upon 
an  appeal  from  the  judgment  on  the  part  of  defendants. 

Ordinarily,  when  one  takes  possession  of  land  he  is  pre- 
sumed to  appropriate  it  for  all  purposes.  Thus,  when  ono 
takes  possession  of  a  tract  for  farming  purposes,  and  incloseg 
it,  it  would  not  be  competent* for  another  to  show  his  right 
to  dig  for  coal  upon  it  by  proving  that  he  does  not  interfere 
with  the  possession  necessary  for  farming  purposes  on  tho 
part  of  the  fanner.  Very  frequently,  however,  possession  is 
taken  of  land  for  purposes  purely  temporary,  and  under 
circumstances  which  do  not  indicate  a  olaim  of  ownership. 
Of  such  a  character,  doubtless,  is  the  claim  of  the  locator  oi 
a  mining  claim.  The  possession  itself-  is  generally  construc- 
tive as  to  a  laxge  portion  of  the  mining  ground,  and  is 
established  by  the  rules  and  regulations  of  the  district,  or 
by  the  custom  o;f  miners. 

The  character  of  the  possession  necessary  to  work  mining 
claims  will  vary  with  the  nature  of  the  mines,  the  mode 
adopted  in  working  them,  and,  perhaps,  with  the  character 
of  the  country.  Mining  claims  are  limited  in  extent;  and 
it  must  be  presumed  that  it  was  not  intended  that  the  first 
locator  should  prevent  the  working  of  contiguous  claims 
further  than  is  necessary.  At  the.  same  time  he  ought  not 
to  be  controlled  in  the  mode  he  may  wish  to  adopt  in  work- 
ing his  claim  further  than  is  necessary  for  the  common  good. 
The  rights  which  the  owner  of  one  claim  will  require  with 
reference  to  other  claims  differ  with  the  locality  and  the 
character  of  the  claims,  and  are  usually  regulated  by  mining 
rules  or  local  mining  customs.  Some  mining  customs  of  h 
general  nature,  which  have  been  repeatedly  recognized  by 
judicial  decisions,  may  be  said  to  have  become  a  part  of  the 
common  law  of  the  land;  but  I  know  of  no  such  general 
custom,  upon  the  point  involved  in  this  case. 
•  Upon  general  principles  the  fa^st  that  the  possession  of 
the  defendants  was  a  quaUfled  possession,  tak^a  for  a  specific 
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purpose,  would  not  justify  the  intrusion  of  the  plaintiff.  The 
flume  was  extended  for  the  avowed  reason  that  it  was  neces- 
sary to  enable  the  defendants  if>  work  their  claims  to  advan- 
tage. In  the  absence  of  some  custom  which  would  restrict 
their  right  of  possession,  they  ought  not  to  be  deprived  of 
that  right,  because  another  may  be  able  to  convince  a  jurj' 
that  such  extension  is  really  not  beneficial  to  the  working  of 
their  mine.  If  this  could  be  done,  another  might  deprive 
them  of  a  portion  which  was.  still  left,  and  they  would  not 
be  able  to  work  their  claim  according  to  their  own  ]udg* 
ment,  but  might  be  compelled  to  vary  their  operations  to 
euit  the  whims  of  witnesses  and  jurors. 

The  evidence  that  the  ground  was  not  valuable  for  mining 
purposes  could  not  be  admissible,  on  general  principles,  to 
prove  that  defendants  had  no  right  to  hold  it  If  the  title 
to  mining  groxmd  could  be  defeated  by  sudi  evidence,  no 
claim  which  was  not  paying  could  be  considered  secure.  If 
parties  are  allowed  by  the  mining  regulations  to  include 
within  their  claims  land  outside  of  that  which  they  expect 
to  work,  we  musi^  suppose^  in  the  absence  of  proof  to  the 
contrary,  that  it  is  for  the  convenience  of  working  the 
claims,  and  that  its  possession  is  necessary.  The  evidence 
was,  therefore,  impropwly  admitted,  and  the  instnietions 
given  were  erroneous. 

Judgment  reversed,  and  cause  remanded  for  a  new  txiaL 


Orookxtt,  J.,  diasenting: 
I  disaenU 
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[No.  1.64a] 

LOUIS  BRUCK  ATSD  ISADORA  B.,  his  Wifb,  v.  REA- 
SOKT  P.  TDCKER  kt  al. 

TnLB  AS  DBVBN8X,  AVTflR  Obksbal  Xbbvm  Plbadid. —  Wberc,  la  ma 
action  of  ejectment,  the  defendant  pleads  the  general  lisae  and  then 
sets  up  title  In  himself,  the  plea  of  title  amounts  to  nothing  whatever, 
and  may  be  omitted. 

iMraoFBB  Dsfbubb  en  EJacTKBifV. —  B.  sued  T.  In  ejectment,  claiming 
title  under  a  devise  of  Bale;  T.  plead  the  general  Issue  and  Interposed 
another  defense  setting  out  an  alleged  agreement  by  Bale,  before  his 
death,  to  convey  the  premises  (as  soon  as  a  Qovernment  survey  could 
be  obtained  to  survey  the  land)  to  K.,  the  grantor  of  T.,  provided  K. 
would  bind  himself  to  reserve  certain  timber  for  Bale,  not  to  keep  wild 
cattle  on  the  place,  and  to  do  all  the  work  he  could  at  Bale's  sawmill 
at  current  wages.  Held,  first,  that  as  a  defense  at  law  the  pleading 
Is  not  to  be  supported;  second,  that  as  a  defense  In  equity  it  was 
insufficient,  because  It  failed  to  show  by  direct  and  proper  averment  that 
the  consideration  Bale  was  to  receive  was  adequate  in  amount,  and  not 
disproportionate  to  the  value  of  the  lands  to  he  conveyed. 

Bquitablb  DmrakBB  nr  av  Actiok  at  Law. —  In  setting  up  an  equitable 
defense  In  an  action  at  law  the  defendant  becomes  an  actor  and  the 
defense  Interposed  a  pleading  In  equity,  the  sufficiency  of  which  —  In 
matters  of  substance,  though  not  in-  point  of  mere  form  —  Is  to  be 
determined  by  the  application  of  the  rules  of  pleading  observed  In 
Courts  of  equity,  when  relief  is  sought  there  In  cases  of  like  character. 

BlTIT     FOB     SPHCIFIC     PEBFOBMANCB     OF     AOBEBUBNT     TO     CONVIT     LANDS. 

la  a  salt  for  a  speclfle  performance  of  aa  agreement  to  convey  lands, 
the  sgreement  must  be  one  which  In  all  Its  features  appeals  to  the 
Judicial  discretion  as  being  fit  to  be  enforced  In  specie,  aa  havlag  been 
obtained   without   any   Intermixture   of   unfairness. 

GONSTBUCTXON    OF    WiLL    A    QUBSTIOM    OF    LAW    FOB    THI    OOUBT^ The    COa- 

structlon  of  a  devise,  like  that  of  a  eontract  la  writing;  la  always  a 
matter  of  law,  and  Is  therefore  never  to  be  submitted  to  a  Jury. 
DiviSB  IV  Will  Conbtbubd. —  Where  a  devisor,  having  but  one  floor 
mill,  made  a  devise  In  these  words :  "  To  my  daughter,  Lollta,  the  floor 
mill  with  the  land  appertaining  thereto  —  a  half  league  more  or  less:*' 
heia,  that  the  language  was  sufficiently  accurate  la  eipresslon  and 
certain  In  Its  application  to  the  sobjeet  of  the  devise. 


Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Napa  County. 
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Dr.  E.  T.  Bale,  who  was  a  grantee  from  the  Mexican  Gov- 
ernment of  a  rancho  in  Napa  Valley,  called  Came  Hiimana, 
or  Coljolwanoc,  died  in  1849,  leaving  a  will  in  which  there 
ia  this  danae: 

"  Para  mi  hi]  a  Lolita  [Isidora].  El  molino  de  harina  y 
todo  el  terreno,  etc.,  que  pertinece  a  dicho  molino,  media 
legua,  mas  o  menos.^' 

[To  my  daughter  Lolita.  The  flour  mill  and  all  the  land, 
etc,  whidi  pertains  to  said  mill,  a  half  league^  more  or  less.] 

The  ranoho  contained  four  leagues  of  land,  and  stretched 
about  fifteen  miles  up  17'apa  Valley,  the  Napa  River  running 
through  its  whole  length.  At  the  upper  end  of  the  rancho 
was  a  tract  sold  to  Eowler ;  next  below  that  was  a  tract  sold 
to  Eilbum,  bounded  on  its  lower  side  by  a  creek ;  then  came 
the  tract  of  land  in  controversy;  and  below  that  a  tract  sold 
to  KeUogg,  bounded  on  the  north  by  a  creek.  Below  Kel- 
logg was  another  tract,  in  which  stood  a  sawmill,  and  this 
tract  was  given  by  the  wiQ  to  another  daughter,  Mrs.  Krug. 
Below  that  was  land  sold  to  Hudson. 

The  two  small  tracts  were  bounded  similarly,  that  is,  by 
the  exterior  boundaries  of  the  rancho,  on  two  sides,  and 
above  and  below  by  land  which  had  been  sold  to  other 
parties. 

The  whole  tract  upon  which  the  flour  mill  stood,  bounded 
on  each  side  by  the  lateral  linodts  of  the  rancho,  and  north 
by  Kilbum  and  south  by  Eellogg;  contained  eleven  hundred 
and  sixty-nine  acres,  while  a  half  league  contains  twenty-two 
hundred ;  that  is«  the  entire  tract  does  not  contain  the  quan- 
tity which  is  called  for  by  the  wilL 

A  portion  of  this  tract,  about  two  thirds  of  the  land  on 
the  west  side  of  the  river,  was  at  the  date  of  the  will  and 
up  to  the  time  of  his  death,  in  controversy  between  Bale 
and  £ilbum,  on  one  side,  and  one  Bamett  on  the  other ;  and 


348  Bb0ok  v.  Tucsxb.  [Sup.  Ot 

Opinion  of  the  Oonrt  —  Wallace,  J. 

the  defendant  Stark  was  on  the  part  on  the  east  side  of  the 
river. 

On  a  former  trial  the  case  was  submitted  to  a  jury,  who 
were  in  effect  charged  that  if  they  were  in  doubt  as  to  the 
intent  they  should  find  for  the  defendants,  which  they  did. 
On  appeal;  the  judgment  was  reversed  by  the  Supreme 
Court,  and  the  cause  remanded  for  a  new  trial.  (See  32 
Cal.  424.)  At  the  new  trial  the  plaintiff  had  judgment,  and 
the  defendants  appeal. 

The  other  facts  are  stated  in  the  opinion. 

Hartson  &  Bumell  and  Thomas  P.  Stoney,  for  Appellants, 
argued  that  it  was  the  intention  of  the  testator  to  convey 
only  the  tract  on  the  west  side  of  the  river,  below  the 
Bamett  line,  containing  about  two  hundred  acres;  and  that 
the  question  was  one  of  fact  —  of  boundaries  —  to  be  deter-, 
mined  by  the  jury. 

B.  8.  Brooks  and  W.  W.  Psndegasl,  icfr  Eespondents, 
argued  that  the  testator  intended,  and  that  it  is  the  true 
construction  of  the  will,  to  convey  the  whole  tract;  alao^ 
that  the  question  involved  is  one  of  law,  of  ocmstruction  sim- 
ply, to  be  determined  by  the  Court 

By  the  Court,  Waixaos,  J.: 

The  controversy  in  this  case  grows  out  of  a  devise  con- 
tained in  the  will  of  Dr.  Bale,  made  and  published  in  1849, 
in  the  following  words:  "  To  my  daughter,  Lolita,  the  flour 
mill,  with  the  land  pertaining  thereto  —  a  half  league,  more 
or  less.*' 

The  complaint,  not  verified,  is  in  th^  form  usual  in  actions 
for  the  recovery  of  lands.  The  defendants  pleaded  the 
general  issue,  and,  also,  as  a  second  defense,  set  up  title  in 
themselves  —  which  second  defense,  it  may  be  here  re- 
marked,  in  view   of   the  general  issue   already   pleaded. 
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amounted  to  nothing  {Marshall  v.  Shafter,  82  Oal.  176),  and 
might,  therefore,  as  well  have  been  omitted. 

The  cause  was  before  this  CotiH  upon  a  former  appeal 
some  four  years  since  (32  Oal.  424),  when  the  judgment  the 
defendants  had  then  obtained  below  was  reversed  here,  and 
the  cause  remanded  for  a  new  trial.  Upon  its  return  to  the 
Oourt  below,  the  defendants  added  to  their  answer  a  third 
defense,  as  follows: 

.  **  And  for  another  and  further  answer,  defendants  allege 
that  the  premises  described  in  the  complaint^ are  a  portion 
of  the  Bale  Rancho,  formerly  granted  by  the  Mexican 
Qovermneht  to  Edward  T.  Bale,  the  father  of  Isadora  B. 
Bruck  (one  of  the  plaintiffs),  and  under  whom  the  plaintiffs 
claim  title  thereto;  that  on  the  15th  day  of  March,  1847, 
and  while  the  said  Bale  was  seized  in  fee,  and  possessed  of 
the  premises,  he,  the  said  Bale,  and  one  R.  L.  Kilbum. 
entered  into  an  agreement  with  one  E.  Bamett,  for  a 
valuable  consideration  by  them  received  from  said  Barnett, 
for  the  conveyance  to  said  Bamett  of  the  premises  in  posses- 
sion of  the  parties  defendant  in  this  suit,  and  also  an  adjoin- 
ing tract  of  land  then  owned  and  possessed  by  the  said  R. 
L.  Kilbum;  which  said  agreement  was  in  writing,  in  the 
words  and  figures  following,  to  wit:  *  Know  all  men  by  these 
presents,  that  we,  Edward  T.  Bale  and  R.  L.  Kilbura,  of 
Napa,  California,  are  held  and  firmly  bound  unto  E.  Bamett, 
of  the  same,  for  the  following,  to  wit:  We  oblige  and  bind 
ourselves,  our  heirs  and  assigns,  for  value  received,  to  make 
and  deliver  to  the  said  Bamett  a  good  quitclaim  deed  for 
a  certain  tract  or  parcel  of  land,  on  which  he  now  resides, 
as  more  particularly  specified  by  the  metes  and  bounds  as 
admitted  by  us  before  John  Conn  and  Peter  Storm,  as  soon 
as  Government  surveyors  can  be  obtained  to  survey  said 
land,  provided  the  said  Bamett  shall  bind  himself  to  con- 
form to  the  following  agreement:  that  all  the  timber,  ex- 
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cept  fencing  timber,  and  such  other  as  shall  be  required  for 
improvement  on  said  land,  be  reserved  for  us;  and  that  no 
wild  mares  or  other  wild  cattle  be  kept  on  the  place,  or 
in  the  vicinity,  by  said  Bamett  or  his  assigns.  The  said 
Bamett,  moreover,  binds  himself  to  do  all  the  work  he  can 
at  the  sawmill  at  current  wages.  Given  under  our  hands 
and  seals  this  15th  day  of  March,  1847.  (Signed)  Edwasd 
T.  Bale,  R.  L.  Kelbttbw.'  ** 

**  That  the  said  Bamett  thence  continued  in  possession  of 
the  premises  described  in  the  complaint,  now  in  the  posses- 
sion of  the  defendants  in  this  suit,  until  some  time  after  the 
death  of  said  E.  T.  Bale,  and  that  the  said  Bamett  duly  per- 
formed all  the  covenants  and  conditions  in  said  instrument 
provided  to  be  performed  by  him,  and  became  and  was  enti- 
tled to  a  conveyance  of  the  tract  so  agreed  to  be  conveyed, 
embracing  the  lands  now  in  possession  of  defendants,  be- 
fore the  death  of  said  Bale;  that  said  Bamett  subsequently 
thereto,  and  before  the  oonmiencement  of  this  suit,  con- 
veyed to  the  grantor  of  the  defendant,  Beason  P.  Tucker, 
all  his  right,  title,  and  interest  in  and  to  said  instrument,  as 
well  as  in  and  to  the  premises  described  therein,  including 
the  premises  now  in  the  defendant  John  S.  Stark,  as  afore- 
said. And  defendants  allege  that  the  said  Beason  P.  Tucker 
thereafter,  for  a  valuable  consideration,  acquired  title  to  the 
same,  and  as  successor  in  interest  of  said  Bamett,  is  entitled 
to  the  premises  against  the  said  Bale,  or  any  person  claim- 
ing the  same  under  him.  That  the  plaintiffs  claim  title  to 
the  premises  under  the  will  of  said  Bale,  the  father  of  the 
plaintiff,  Isadora  B.  Brack;  and  defendants  all^e  that  at 
the  time  of  the  making  of  said  wiU  the  said  Bamett  was  in 
possession  of  the  premises,  lawfully  holding  the  same  under 
the  said  instrument  herein  set  fordi,  and  that  the  said  Bale 
was  not  seized  of  any  estate  in  the  premises  which  he  could 
devise  to  his  said  daughter/' 

The  answer  concluded  with  a  prayer  that  the  defendants 
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might  have  separate  trials  and  recayer  several  judgments  for' 
costs.  To  this  third  defense  a  demurrer*  interposed  by  the 
plaintifb  was  sustained. 

Before  passing  to  the  consideration  of  oth^  points  in  the 
ease^  we  will  dispose  of  the  one  arising  upon  the  action  of 
the  Court  below  had  upon  the  demurrer  to  the  third  defense, 
and  in  so  doing  will  consider  that  defense  in  two  aspects: 
First,  as  a  defense  at  law ;  second,  as  an  equitable  defense  in* 
terposed  in  an  action  at  law. 

As  a  pure  defense  at  law  it  cannot  be  supported  upon  any 
rule  of  pleading  known  to  us.  As  merely  challenging  the 
alleged  title  of  the  plaintiffs,  it,  in  view  of  the  general  issue 
already  pleaded,  amounted  to  nothing;  not  only  alone  for 
the  reasons  before  assigned  in  reference  to  the  second  de- 
fense, but  for  others.  It  was  a  flagrant  infringement  of  the 
fundamental  rule  that  the  facts  are  to  be  carefully  distin- 
guished, in  pleading,  from  the  mere  evidence  of  the  facts 
(Green  v.  Palmer,  15  Cal.  411)  ;  it  was,  therefore,  to  be  de- 
murred to,  or  even  stricJi:en  out  on  mere  motion.  (Patterson 
V.  The  Keystone  Mining  Company,  30  Cal.  360.)  It  was 
probably  interposed  in  this  form  because  of  the  views  of  this 
Court  expressed  on  the  former  appeal  (in  response  to  a  peti- 
tion for  a  rehearing),  in  the  following  language:  "In  the 
opinion  delivered  in  this  action  we  do  not  hold  tbat  any 
part  of  the  mill  tract  passed  to  the  devisee  wliicli  the  devi- 
flor  conveyed,  or  contracted  to  convey,  in  his  lifetime.  The 
will,  of  course,  operated  only  upon  so  much  of  the  mill  tract 
as  legally  and  equitably  belonged  to  Dr.  Bale  at  the  time  of 
his  death.^*  The  proposition  of  law  maintained  in  this  view 
was,  that  if  it  should  be  established  on  the  new  trial  that 
Dr.  Bale  had  parted  with  the  equitable  title  to  any  portion 
of  the  lands  which  might  otherwise  be  held  to  be  included 
in  the  mill  tract  mentioned  in  the  devise,  then,  aa  to  audi 
portion,  the  title  of  the  plaintiffs  claimed  under  the  de\^s<? 
would  be  thereby,  to  that  extent,  defeated.    The  mere  equity, 
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if  .dbown  to  be  oat  of  the  testator,  whether  vested  in  the  t 

def eudmita  thenaeelves,  or  outstanding  in  a  stranger  to  the  ^ 

acti(Hi;  would,  under  the  views  then  expressed,  here  defeat  | 

the  otherwise  eufficient  tide  of  the  plaintiffs  under  the  de- 
vise, with  like  effect  as  if  it  had  beein  shown  that  the  testa- 
tior.faad  conveyed  the  legal  title  in  his  lifetime.  The  result 
was,  that  under  the  general  issue  pleaded,  the  defendants 
were  already  at  liberty  to  prove,  that  Dr.  Bale  had  parted 
with  the  equitable  title  to  the  lands  in  controversy,  or  some 
part  1heseof,'\wheth^  in  favor  of .  the  defendants  or  of  a 
stranger  to.  tiie  action,  made  no  sort  of  difference,  and  there 
was,  th^^ore,  no  excuse  for  the  interposition  of  the  third 
defense  in  that  aspect 

Secdnd — If  we  look  upon  Aat  defense  as  the  aBegation  by 
the  defendants  of  an  eqidiy  upon  their  part  to  be  relieved 
against  what  must,  in  this  aspect  of  the  case,  be  regarded  as 
tiie  legal"  title  of  the  plaintiffs,  it  is,  obviously,  lacking  in 
numerous  matters  of  substance  indispensable  to  the  sufficiency 
of  such  a  pleading.  Of  these,  however,  we  will  sdect  but 
one -r- that  it  fails  to  show  by  direct  and  proper  averment 
that  the  consideration  which  Bale  and  Kilbum  were  to  re- 
ceive was  adequate  in  amount,  and  not  disproportioned  to  the 
value  of  the  lands  they  were  to  convey. 

Since  the  enunciation  of  the  views  of  this  Court  in  rela- 
tion to  the  setting  up  of  an  equitable  defense  in  an  action  at 
law  in  the  cases  of  Estrada  v.  Murphy,  19  Cal.  272,  Lestrade 
y.  Barth,  19  CSal.  660,  Blum  y.  Robertson,  24  CaL  127, 
Vowner  v.  Smith,  24  CSaL'  114,  etc,  it  must  be  considered  as 
settled,  that  in  interposing  such  a  defense  the  defendant  be- 
comes actor,  and  the  defense  interppsed  a  pleading  in  equity, 
the  sufficiency  of  which — in  matters  of  substance,  though 
not  in  point  of  mere  form  —  is  to  be  determined  by  the  ap- 
plication of  the  rules  of  pleading  observed  in  Courts  of  equity 
when  relief  is  sought  there  in  cases  of  a  like  character. 
Thou^  as  we  have  seen,  the  equitable  defense,  as  here  in- 
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terposed,  does  not  in  form,  conclude  with  a  prayer  for  affirm- 
fivive  relief  touehing  the  matters  tihenBin  alleged^  nor  look 
to  a  decree,  that  the  plaintiffs  oonvey  the  legal  title  to  the. 
defendants,. it  nevertheless-  seeks  to  estop  the  plaintiffs  by 
reason  of  the  snpposed  equities  of  the  defeiidants,  as  the' 
beneficiaries  of  the  Bamett  bond  liierein  set  forth,  from  tiie 
further  prosecution  of  tiieir  action  at  law,  and  so,  in  scope 
and  substantial  effect,  it  amounts  to  an  application  made  to 
the  Court,  in  the  exercise  of  its  equity  powers,  for  a  decree 
of  ^eeifio  perfolrmance  of  the  eoceoutory  contradt  to  oonvey 
the  lands  mentioned  in  the  bond. 

It  is  well  settled  that  an  application  made  to  a  Ooilrt  of 
equity  to  obtain  reUef  of  that  character  does  not  proceed  eo- 
dejbito  justitios,  as  an  action  at  law  brought  for  thfe  recovery 
of  damages  upon  breach  of  such  an  agreement,  but  is  ad- 
dressed to  the  sound  dis<5retion  of  the  Oourt,  to  be  determined 
upon  all  the  circumstances  appearing.  That  the  contEact  con- 
cerning which  relief  is  sought  is  one  sufficient  in  point  of 
mere  legal  obligatian  —  that  it  is.  supported  by  a  valuable  con- 
sideration paid,  or 'agreed  to  be  paid  —  that  it  is  free  from 
fraud  or  from  such  a  degree,  of  imposition  or  surprise  upon 
the  defendant  as  would  support  an  application  upon  his  part 
to  set  it  aside  entirely  —  these,  and  the  like  circumstances, 
though  ordinarily  indispensable,  are  yet  far  from  sufficient, 
in  themselves,  as  constituting  a  case  invoking  the  relief  — 
extraordinary  in  its  character  —  sometimes  administered  by 
the  Courts  through  the  instrumentality  of  a  decree  for  specific 
performanc-e.  The  agreement  allied  must  be  one  which  in 
all  its  features  appeals  to  the  judicial  discretion  as  beiug 
fit  to  be  enforced  in  specie  —  as  having  been  obtained 
without  any  intermixture  of  unfairness.  Hence,  if  it  ap- 
pear that  the  bargain,  though  obligatory  in  point  of  mere 
law,  and  one  not  to  be  set  aside  in  equity,  is^  nevertheless,  a 
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hard  largain,  the  Ciourt  will  not  relieva  Of  such  a  bargain 
Lord  Habdwiokb  said:  ^*  The  oonstant  rule  of  the  Court  is 
not  to  carry  it  into  execution."  (1  Atk  134.)  The  same 
view  was  asserted  by  the  Chancellor  in  Seymour  r.  Delancey, 
6  Johns.  CSu  B.  222,  where  the  value,  which  the  complainant 
was  to  pay,  was,  by  the  estimate  of  the  Court,  a  little  less 
than  one-half  that  of  the  estate  bargained  for,  and  where  the 
Chancellor,  in  dismissing  the  bill,  said:  '^  A  Court  of  equity 
must  be  satisfied  that  the  claim  for  a  deed  is  fair  and  just 
and  reasonable,  and  the  contract  equal  in  all  its  parts,  and 
founded  upon  an  adequate  consideration,  before  it  will  inter- 
pose this  extraordinary  assistance." 

The  Cburt  is  to  be  satisfied  that  the  contract  is  founded 
upon  not  merely  a  valuable  but  an  adequaie  consideration. 
But  how  are  we  to  be  so  satisfied  here,  whi^re  there  is  an 
absence  of  all  averment  upon  that  point?  How  are  we  to 
indulge  the  surmise  that  the  defendant's  case  in  this,  or  any 
respect,  is  better  than  they  themselves  have  alleged  it  to 
be  ?  "  It  is  incumbent  on  every  party  who  brings  his  case 
before  a  Court  to  state  it  with  reasonable  certainty  ♦  ♦  * 
and  this  is  peculiarly  necessary  upon  a  bill  for  a  specific 
performance."     (3  Hand.  228.) 

The  defense  pleaded  is  to  be  construed  eonira  proferentem. 
This  is  the  general  rule  by  which  pleadings  are  construed 
in  all  cases.  It  is  certain,  however,  that  irrespective  of  this 
rule  of  construction,  the  defense,  as  it%is  pleaded  here, 
wholly  omits  to  aver  the  value  of  the  lands  bargained  for, 
and  the  sum  or  value  of  the  consideration  therefor.  There 
is  nothing  whatever  disclosed  by  the  defense,  as  pleaded, 
.  which  would  even  afford  a  basis  for  a  comparison  of  values 
or  amounts.  We  leave  out  of  view,  of  course,  the  recital 
contained  in  the  bond,  that  it  was  for  ''  value  received/*  and 
the  averment  contained  in  the  defense,  that  the  agreement 
was  made  for  '*a  valuahle  consideration'*  —  they  obviously 
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amount  to  nothing  in  aid  of  the  pleading  upon  the  point  con- 
sidered. 

A  trial  being  had  upon  the  return  of  the  cause  to  the 
Court  below,  after  its  disposition  here  on  the'  former  appeal^ 
the  plaintiffs  recovered  judgment^  and  from  that  judgment 
and  an  order  denying  their  motion  for  a  new  trial  the  de- 
fendants bring  the  present  appeal,  and  assign  some  eight 
supposed  errors  committed  by  the  Court  below^  principally 
in  the  giving  of  some  and  the  refusing  of  other  instructions 
asked. 

As  we  think,  however,  that  the  Court  might  have  properly 
instructed  the  jury  to  find  a  verdict  for  the  plaintiffs,  it  wiU 
not  be  necessary  to  inquire  to  what  extent  the  verdict,  as  ren- 
dered, can  be  supposed  to  have  been  influenced  by  giving,  or 
refusing  to  give,  particular  instructions  asked. 

The  title  of  the  plaintiffs  is  derived  wholly  through  the 
devise  already  recited,  and  the  controversy — the  quoestio 
ex  qua — turns  wholly  upon  the  interpretation  which  that 
devise  is  to  receive  —  the  construction  which  the  Court 
ought  to  place  upon  it,  in  order  to  arrive  at  a  correct  solution 
of  its  meaning,  and  thus  reach  the  intention  of  the  testator, 
not  his  intention  (if  he  could,  indeed,  be  supposed  to  have 
one),  dehors  the  instrument  itself,  but  his  intention  as  em- 
hodied  in,  and,  therefore,  to  be  deduced  from  the  language 
he  has  employed  in  disposing  of  his  property. 

The  construction  of  a  devise,  like  that  of  a  contract  in 
writing,  is  always  a  matter  of  law,  and  is,  therefore,  never 
to  be  submitted  to  a  jury.  This  is  true,  whether  such  con- 
struction is  to  be  reached  ex  visceribus  merely,  or  after  proof 
of  the  circumstances  surrounding  the  execution  of  the  in- 
strument to  be  construed — for  these  latter  /ire  but  aids  and 
facilities  to  be  availed  of  in  searching  for  the  true  sense  in 
which  the  language  has  been  used,  and  by  the  light  d 
whidi  the  ^'^nrt  may  hope  to  discover  the  meaning  in- 
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tended,  notwithstanding  the  obscurity  of  l2iie  expression  in 
which  it  is  couched. 

The  controversy  is  as  to  the  subject  of  the  devise — ''the 
land  pertaining^'  to  the  flour  mill  —  *'a  half  league  more  or 
less.**  On  the  former  appeal  a  construction  was  given  to 
the  devise,  which,  we  think,  virtually  decided  the  cause  in 
favor  of  the  plaintiffs.  The  language  which  the  testator 
used  is  not  only  accurate  in  expression,  but  is  certain  in  its 
application  to  the  subject  of  the  devise.  The  subject  of 
the  devise  is  the  flour  mill^  with  "all  the  land  pertaining 
thereto,  a  half  league,  more  or  less.''  If  there  had  been 
two  flour  mills,  each  with  land  pertaining  thereto,  and  of 
such  an  area  as  might  be  fairly  designated  as  ''  a  half  league, 
more  or  less/'  then  it  might  have  been  argued  that  there 
being  two  distinct  subjects  found,  to  each  of  which  the  en- 
tire description  could  be  applied  with  an  equal  degree  of 
acxsuracy,  it  would  have  resulted  that  the  devise  was  am- 
biguous in  the  latent  sense*  But  no  such  proposition  can 
be  asserted  here,  for  no  question  is  or  could  be  made  as  to 
the  flour  mill  referred  ta  The  testator  had  but  ona  This 
being  ascertained,  we  are  next  to  seek  for  '^the  land  which 
pertains  to  said  miU/'  This  is  land  which  bears  some  sort 
of  relation  to  the  mill.  This  relation  may  arise  by  reason 
of  an  inclosure  separating  a  smaller  tract  upon  which  the 
mill  is  built  from  the  general  tract,  or  from  the  circum- 
stance that  a  portion  of  the  general  tract,  though  unin- 
closed,  has  been  in  some  way  particularly  devoted  to  the 
business  or  purposes  of  the  mill;  but  it  does  not  appear 
that  there  was  any  such  inclosure,  nor  that  any  part  of  tie 
general  tract  was  especially  used  in  connection  with  the 
mill.  It  is  evident,  therefore,  under  the  circumstance  ap- 
pearing, that  th*  testator  used  the  word  ** pertains*'  (per* 
tenece)  in  the  sense  of  surrounding  and  lying  adj€tcent  to 
the  mill  building.  There  can  be  but  little  doubt  that  the  de- 
▼isCi  even  if  considered  in  the  light  of  these  circumstances 
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alone, .  would,  by  construotion  of  law,  extend  to  and  in- 
clude the  outer  limitB  of  the  general  tract  upon  which  the 
mill  building  stood;  for,  otherwise,  we  must  either  under- 
take to  bound  the  land  devised  by  the  very  walls  of  the 
mill  itself  or  to  jSx  its  limits  at  some  ascertained  line  inter- 
mediate the  walls  of  the  mill  building  and  the  exterior  lines 
of  the  general  tract ;  and  this,  in  the  absence  of  any  fact  or 
circumstance  indicating  the  existence  of  such  intermediate 
boundary.  But,  however  this  may  be,  litere  can  be  no 
hesitation,  in  view  of  the  expression  ot  quantity  contained 
in  the  devise — "a  half  league,  more  or  leas'*  —  in  arriving 
at  the  conclusion  that  the  tract  intended  to  be  devised  was  in 
extent  approximating  two  thousand  two  hundred  acres.  It 
is  evident  that  the  testator  himself  estimated  it  as  of  about 
that  quantity;  and  though  the  entire  tract  lying  between 
Eilbum  and  Kellogg,  and.  the  lateral  boundaries  of  the 
ranch,  will  fall  short  of  that  quantity  by  some  eight  hundred 
acres,  it  is  to  be  remembered  that  the  lateral  lines  of  the 
ranch  have  been  since  located  by  the  United  States  authori^ 
ties,  and  that  they  may  have  excluded  some  lands  which 
Dr.  Bale  supposed  to  be  embraced  within  the  land  grant  he 
had  obtained.  At  all  events,  there  is  nothing  appearing 
which  wotdd  satisfy  us  that  the  testator  was  laboring  under 
a  delusion  of  such  an  extraordinary  character  as  to  mistake 
a  tract  of  only  one  hundred  and  mnety««ix  aores  for  one  of 
two  thousand  two  hundred  acres,  or  dial  he  estimated  the 
small  tract  lying  west  of  the  river  and  south  of  the  Bamett 
line  at  more  than  ten  times  its  actual  area. 

The  Court  below  should,  therefore^  have  construed  the 
devise  in  the  li^t  of  the  circumstances  thus  appearing,  as 
including  the  tract  north  of  the  Bamett  line  —  so  called  — 
and  east  of  the  l^apa  Kiver,  to  the  eastern  line  of  the  ranch ; 
and  the  necessary  result  of  that  oonstructioii  must  have  beep 
a  verdict  and  judgment  for  the  plaintiffs. 
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The  judgment  and  order  denying  new  trial  must,  there- 
fore^ be  affirmed ;  and  it  is  so  ordered. 


Cbookett,  J.,  dissenting: 
I  dissent 


[No.  2,707.] 


EMELINE  WOODS  v.  GEOEGE  E.  WHITNEY  ato 
AMOS  WOODS. 

BABOAIH     AMD     SALB    DuD    TO     BiABBIBD     WOMAN     ICAT     BK     SHOWV     «0     BB 

Out. —  If  a  hnalMuid,  who  ii  free  from  debt,  purchase  property  with 
eommnnlty  fimda  and  direct  the  eonveyance  to  be  made  to  his  wife,  with 
intent  to  make  it  her  separate  estate,  the  deed  will  take  effect  as  a  gift ; 
and  if  the  oonveyance  be  on  its  face  an  ordinary  deed  of  grant,  bargain, 
and  sale,  reciting  a  Tmlnable  consideration,  it  Is  competent  to  show  by 
parol  the  real  facts,  in  order  to  rebnt  the  presumption  tliat  it  Is  com- 
mon propertj. 

riKDiNOS  —  Conflict  of  BrxDiircB. —  A  finding  will  not  be  dlstnrbed  as 
not  jQstifled  by  the  OTidettee,  if  there  be  a  sobstantial  conflict  In  the 
evidence. 

Out  fbok  Hubbamd  to  Wtoi  —  Bthndi ca  op  ImsNTioN.-*  Where  the 
point  In  issne  in  a  case  was  whether  a  deed,  directed  by  a  hnsband  to 
be  made  to  his  wife,  Innred  as  a  gift  to  her  or  not :  held,  that  It  was 
for.  the  Court  to  decide  npon  the  husband's  Intentions  from  his  acts  and 
eondnct  at  the  time;  and  that  a  question  to  him,  as  to  what  IiIb  intsn- 
tions  had  been,  was  properly  excluded  as  immaterial. 

Appbal  from  the  District  Coort  of  the  Fifteenth  Judicial 
District)  City  and  County  of  San  Francisoo. 

This  was  an  action  to  set  aside  a  deed  made  by  the  de- 
fendant Woods,  the  husband  of  the  plaintiff,  to  the  defend- 
ant Whitney.  The  property  mentioned  is  a  lot  of  ground, 
with  improvements,  in  San  Francisco.  It  was  purchased  for 
nine  hundred  dollars  of  one  L.  W.  Fisher,  in  June,  1853, 
and  at  the  instance  of  the  husband  the  deed  was  made 
directly  to  the  plaintiff.  It  was  in  terms  a  bargain  and  sale 
deed,  reciting  the  consideration  paid. 

The  Court  found  that  the  money  so  paid  was  community 
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property,  but  that  the  huBband  gave  the  property  so  pur- 
chased to  his  wife,  and  directed  the  conveyance  to  be  made 
8o  as  to  consummate  and  perfect  the  gift  and  vest  the  title 
in  her  as  her  sole  and  separate  estate.  It  further  appeared 
that  the  husband,  in  January,  1867,  made  the  deed  com- 
plained of  to  the  defendant  Whitney,  but  the  Count  found 
that  Whitney  had  full  notice  and  knowledge  of  all  the  facts. 

In  the  course  of  the  trial,  which  was  before  the  Court,  the 
defendant  Woods  being  under  examination,  counsel  for  de- 
fendants propounded  to  him  the  following  question :  ^^At  the 
time  of  the  execution  and  delivery  of  the  deed  from  Fisher 
to  Mrs.  Woods,  was  it  or  not  your  intention  by  that  deed  to 
vest  the  title  of  that  property  in  her  as  a  gift  in  feet" 
Counsel  for  plaintiff  objected  to  the  question  on  the  grounds 
of  immateriality,  irrelevancy,  and  incompetency.  The  ob- 
jection was  sustained  on  the  ground  that  it  was  for  the  Court 
to  judge  from  the  facts  and  not  from  the  statement  of  the 
witness  what  he  intended.  Defendants  excepted.  Counsel 
for  defendants  then  a^ed ;  ^^  Did  you  in  f act^  at  that  time  or 
any  subsequent  time,  give  that  property  to  Mrs.  Woods}" 
Objected  to  on  the  same  grounds  as  above.  Objection  sus- 
tained on  the  ground  that  it  was  a  question  of  law.  Defend- 
ants excepted. 

There  having  been  a  judgment  for  plaintiff,  and  a  motion 
for  new  trial  overruled,  defendant  Whitney  appealed* 

Oeorge  B.  WhUney,  for  Appellant. 

Parol  testimony  will  be  admitted  to  vary  the  legal  effect 
of  a  deed  to  a  married  woman  only  in  cases  which  arise 
between  the  parties  to  such  deeds,  their  privies  in  blood,, 
and  purchasers  without  value  or  with  notice,  and  the  only 
inquiries  devolving  upon  a  person  dealing  with  the  husband 
in  relation  to  property  prima  fade  belonging  to  the  commu- 
nity, are  as  to  the  coverture,  and  whether  the  purchase 
mon^  waa  conununity  property,  or  the  separate  property 
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of  the  wife.  (See  RamsdeU  v.  Fuller,  28  Cal.  37;  Peck  v. 
Brumynagim,  31  Cal.  441;  Ingersoll  v.  Truehody,  40  Cal. 
603;  Cook  v.  Bremond,  27  Tex.  457;  Pixley  v.  Huggins,  15 
Cal.  131;  Meyer  v.  Ztnaier,  12  Cal.  254;  McDonald  v.  Bad- 
ger,  23  Cal.  398;  fl^mtifc  v.  Smith,  12  Cal  216;  Kohner  v. 
Ashenauer,  17  Cal.  580.) 

There  is  no  solid  distinction  between  admitting  parol  tes- 
timony to  vary  the  legal  effect  of  a  deed  for  property  stand- 
ing in  the  name  of  one  spouse,  which  does  not  equally  apply 
to  the  other.  While,  on  the  one  hand,  there  can  be  no 
hardship  in  requiring  a  husband  who  wotdd  make  a  gift 
to  his  wife  to  evidence  that  intention  to  the  world  by  his 
Bolemn  deed,  on  the  other  hand,  the  adoption  of  such  a  rule 
would  go  far  to  close  that  door  to  fraud  and  perjury,  which 
the  Court  pointed  out  in  Meyer  v.  Kinzer,  12  Cal.  254. 
(See,  also,  Higgins  v.  Johnson's  Heirs,  20  Tex.  889 ;  Peck 
y.  Brummagim,  31  CaL  441.) 

B.  E.  Highton,  for  Eespondent 

It  was  early  and  repeatedly  held  in  this  State  that  a  grant, 
bargain,  and  sale  jdeed  made  to  the  wife  during  coverture 
raised  the  presumption  that  the  property  was  common,  and 
might  be  conveyed  by  the  husband  alone.  {Meyer  v.  Ki/nzer, 
12  Cal.  253 ;  Pixley  v.  Euggvns,  15  Cal.  181 ;  Hurt  v.  Bohinr 
son,  21  CaL  848 ;  Tustin  v.  Faught,  23  Cal.  241 ;  Landers  v. 
Bolton,  26  Cal.  420.)  In  none  of  these  cases,  except  the  last, 
was  anything  said  hb  to  the  inoonclusiveness  of  the  presump- 
tion ;  and,  in  one  case,  Mr.  Justice  Pibld  intimated  a  doubt 
whether  a  husband  could  make  to  his  wife  a  gift  of  common 
property.  (Kohner  v.  Ashena/uer,  17  CaL  682.)  But  it  was 
mibsequently  decided,  after  full  argument  and  mature  delib- 
eration, that  the  presumption  was  only  prima  facie,  and 
might  be  overcome  by  proof  that  the  property  was  in  fact 
purchased  with  the  separate  funds  of  the  wife.  (RamsdeU 
V.  FvUer,  28  CaL  42,  43.)     And  ultimately,  carrying  tha 
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doetrine  of  lliifl  case  to  its  logical  conclusion,  this  Oonrt  de- 
termined tliat  the  consideration  of  a  deed  was  always  a 
pi-opcr  object  of  judicial  investigation ;  that  a  husband  mi^t 
give  conuncm  property  to  his  wife;  and  that,  where  he  pur- 
chased real  estate  and  directed  it  to  be  conveyed  to  his  wife 
aa  a  gift,  although  the  form  of  conveyance  were  that  of 
grant,  baigain,  and  sale,  the  title  passed,  and  the  property 
became  separate.  {Peck  v.  Brummagim,  81  Oal.  441 ;  Dow 
V.  Chtdd  A  Qvtrry  8.  M.  Co.,  81  OaL  658.)  The  last  -Msee 
cited  have  been  affirmed  1>y  the  preeent  Bendu  (IngersoU 
€t  ah.  V.  Trmhody,  40  Oal.  608.) 

By  the  Court,  Ceookbtt,  J.: 

It  is  impossible  to  distinguish  this  case,  in  principle,  from 
Peck  V.  Brvmmagifm,j  81  Cal.  441,  since  reaffirmed  in  Dow 
r.  Ootddd  Curry  8.  M.  Go.,  id.  668,  and  IngersoU  v.  True- 
hody,  40  OaL  608.  In  Peck  v.  Brummagim  it  was  dis- 
tinctly decided,  after  fnU  alignment,  that  it  is  competent  for 
a  husband,  who  is  free  fnnn  debt,  to  convey  the  common 
property,  by  way  of  gift^  to  his  wife;  and  that  if  he  pur- 
chase property  whidi  is  paid  for  out  of  the  funds  of  the 
community,  and  direct  the  conveyance  to  be  made  to  the 
wife,  with  the  intent  that  the  property  shall  thereby  become 
the  separate  estate  of  the  wife,  the  deed  will  take  effect  as 
a  gift,  and  vest  a  separate  estate  in  the  wife.  And  further, 
that  if  the  conveyance  be  on  its  face  an  ordinary  deed  of 
grant,  bargain,  and  sale,  reciting  a  valuable  consideration^ 
it  is  competent  to  show  by  parol  the  real  facts  of  the  trans- 
action, in  order  to  rebut  the  presumption  that  it  is  common 
property. 

The  case  at  bar  seems  to  be  precisely  of  this  character; 
and,  as  between  the  husband  and  wife,  it  was  clearly  com- 
petent for  the  latter  to  show,  by  parol,  the  facts  of  the  trans* 
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action,  and  that  the  oonveyance  was  intended  to  and  did 

take  effect  as  a  gift     It  is  unnecessary  to  decide  whether 

the  defendant  Whitney  wonld  have  acquired  a  valid  title  if  { 

he  had  purchased  from  the  husband  in  good  faith,  for  a  val* 

uable  consideration,  without  notice  of  the  rights  of  the  wife. 

The  Court  finds  that  he  purdiased  with  full  notice,  and 
we  cannot  disturb  the  finding  on  the  ground  that  it  was  not 
justified  by  the  evidence.  Viewing  the  evidence  in  a  light 
most  favorable   to  the   defendant^   the  most  that  can  be  ( 

affirmed  of  it  is  that  there  was  a  substantial  conflict  in  it 
If  the  actual  possession  of  the  plaintiff,  under  a  claim  of 
title  coupled  with  the  collection  of  rents,  and  the  exercise  ^ 

of  other  acts  of  dominion,  was  not  constructive  notice  of  her  [ 

rights,  there  certainly  was  some  evidence  tending  to  show  ' 

actual  notice.  ^ 

There  was  no  error  in  excluding  the  queBtions  propounded  ^ 

by  the  defendant  to  the  Witness  Amos  Woods,  in  respect  to 
his  intentions  at  the  time  of  the  execution  of  the  deed  of 
the  plaintiff.  It  was  for  the  Court  to  decide  upon  his  inten- 
tions from  his  acts  and  conduct  at  the  tima  His  secret,  un-  ^ 
disclosed  intentions  would  be  unavailing  as  against  his  acts 
and  declarations  at  the  time  of  the  transaction. 

Judgment  affirmed. 


Motion  fob  Niw  Tmjal, —  Bight  of  Pabtibs  to  bb  Hbabd. —  Where, 
upon  defendants'  motion  for  new  trial,  the  statement  was  settled 
(though  not  engrossed),  and  defendant  gaye  notice  of  hearing,  but 
nothing  further  was  done  irntll  afterward,  upon  the  Qverraling  of  a 
like  motion  In  a  similar  case,  plaintiff  asked  that  this  motion,   also, 
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telng  heard;  afterward,  tbe  Court,  without  notice  to  either  partj,  oi 
any  formal  or  actual  submission  of  the  motion,  granted  a  &ew  trial; 
held,  that  the  order  was  prematurely  and  Improvldently  made. 
'  Obantino  Nkw  Tbial  without  SuBicissiON  OF  Motion,  EJbbob. — Where 
a  motion  for  a  new  trial,  made  Iqr  defendant,  was  granted  by  the  Courl 
without  any  formal  or  actual  suuslsslon  of  the  motion,  and  without 
any  notice,  so  as  to  glye  the  plaintiff  an  opportunity  to  be  heard; 
held,  error. 

Appeax  from  the  District  Court  of  the  Seventeentli  Judi- 
cial District,  Los  Angeles  County. 

This  was  an  action  of  ejectment  for  a  lot  in  the  City  of 
Xos  Angeles,  alleged  to  belong  to  the  plaintifF,  as  of  her 
separate  property.  It  was  tried  before  a  jury,  and,  resulted 
in  a  verdict  and  judgment  for  plaintiff.  The  faci^  .'jearing 
upon  the  points  decided  are  stated  in  the  opinion,  f  lainti£E 
appealed. 

Olassett,  CJiapman  d  SmUh,  for  Appellant 

The  order  granting  defendants  a  new  trial  was  improvi- 
dently  and  erroneously  made. 

1.  Because  there  was  no  statement  before  the  Judge  that 
eould  be  regarded  as  a  statement  on  motion  for  new  trial,  or 
as  a  basis  on  which  such  an  order  could  be  grounded.  -  De- 
fendants' skeleton  statement  refers  to  exhibits  which  are  not 
on  file,  and  were  not  accessible  to  the  Judge  when  said  order 
was  made.  No  engrossed  statement  was  ever  made,  or  in 
anywise  certified  aa  a  comet  statement,  to  be  used  on  mo- 
tion for  new  trial.  (Oosgrove  v.  Johnson,  80  Cal.  509 ;  Kim- 
baU  V.  Senuple,  81  Cal.  657 ;  Ltnn  v.  Twist,  3  Cal.  89 ;  Bald- 
unn  V.  Prere,  28  CaL  461 ;  Vilhac  ▼.  Biven,  28  Cal.  409 ; 
Marlow  v.  Mar^,  9  CaL  869 ;  Qwvoy  y.  Owmherl,  82  Cal. 
804.) 

2.  Because  the  said  order  was  premature,  for  the  reasons 
above  referred  to,  and  because  it  was  made  before  the  m6tion 
for  new  trial  had  been  argued  or  submitted,  or  agreed  to  be 
submitted  by  any  of  the  counsel  in  the  case. 
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A.  Shmson,  for  Bespondents. 

It  18  objected  that  the  statement  is  a  skeleton  statement 
That  skeleton,  however,  shows  errors  which  no  stuffing  can 
correct,  and  these  errors  justify  the  others  appealed  from. 
The  object  of  a  statement  is  simply  to  present  so  much  of 
the  case  as  will  sbow  the  rulings  and  action  of  the  Court 
claimed  to  be  erroneous.  (Harper  v.  Minor,  27  Cal.  107.) 
The  omission  of  the  exhibits  might,  probably,  deprive  re- 
spondents of  the  advantage  of  other  fatal  errors,  and  even 
weaken  their  chances  of  success  on  appeal;  but  one  error 
shown  in  the  statement  is  as  effective  to  gain  a  new  trial  as 
a  thousand. 

The  granting,  or  refusing  to  grant,  a  new  trial,  rests  very 
much  in  the  discretion  of  the  Court  below,  and  this  Court 
will  not  interfere  with  its  action,  unleas  there  be  a  dear 
abuse  of  such  discretion.  (Peters  v.  Foss,  16  Cal.  857 ;  Hall 
V.  Bark  Emily  Banming;  88  CaL  623 ;  Drake  ▼•  Palmer,  2 
Cal.  177.)   . 

By  the  Court,  Sfragitb,  J.: 

This  is  an  appeal  by  the  plaintiff  f  rooi  an  ordor  grantiiig 
defendants'  motion  for  a  new  trial,  and  also  from  an  order 
denying  plaintiff's  motion  to  vacate  and  set  aside  such  order 
granting  a  new  trial. 

The  record  presented  by  the  transcript  disoloMi  mibstan- 
tially  the  following  state  of  facts : 

The  action  was  ejectment,  and  the  verdict  and  judgment 
were  in  favor  of  the  plaintiff,  and  against  the  d^endanta. 
In  due  tiipe  three  of  the  defendants  gave  notice  of  tiieir 
intention  to  move  for  a  new  trial,  and  subsequently  prepared 
and  filed  their  statement  on  such  motion,  which  statement 
was  certified  by  the  Judge,  as  settled  by  him  and  correct,  on 
the  12th  day  of  May,  1870.    This  statement^  as  settled  and 
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certified  by  the  Judge,  coiftainB  a  very  full  apecification  of 
the  grounds  upon  which  the  moving  party  wiU  rely  in  sup- 
port of  the  motion,  am<mg  which  ia  specified  various  errors 
of  the  Court  in  giving  and  refusing  instructions  to  the  jury, 
and  ifi,  admitting. certain  oral  evidence  and  various  written 
documents  againat  objections  of  defendant8|  as  also,  that  the 
evidence  was  insufficient  to  support  the  verdict>  with  partic- 
xdar  specification  upon  this  ground..  But  the  statement,  as 
settled  and  certified  by  the  Judge,  does  not  contain  the 
instructions  given  or  refused  by  the  Courts  to  which  excep- 
tions were  taken  by  defendants,  nor  any  of  the  documentary 
evidence  given  on  the  trial  against  objections  of  defendants, 
which  were  essential  and  necessary  to  illustrate  and  explain 
the  particular  points  specified  in  the  statement  as  the  grounds 
relied  upon  in  support  of  the  motion.  Only  a  reference  to 
8uch  .documentary  evidence  and  instructions  is  contained  in 
that  statement,  thus:  ''Deed  from  Foster,  administrator  of 
the  estate  of  N.  M.  Pryor,  to  plaintiff.  (Here  insert  Exhibit 
A«)  (Here  inseort  instructions  of  plaintiff),''  etc. ;  and  the 
Clerk  of  the  Court,  in  his  certificate  to  the  transcript,  certi- 
fies that  the  statement  ''  is  the  only  settled  or  authenticiit^d 
statement  on  motion  for  a  new  trial "  in  the  case.  This  state- 
ment appears  to  have  been  settled,  and  certified  by  the  Judge 
as  correct,  on  the  12th  day  of  May,  1870.  On  the  following 
day,  thirteenth  of  May,  defendants  duly  notified  the  plaintiff 
that  upon  his  statement  on  file,  and  upon  the  files,  papers, 
and  records  in  the  action,  they  will  move  the  Court,  at 
the  Court-room  thereof,  on  the  16th  day  of  May,  1870,  at  the 
opening  of  the  Court  on  that  day,  or  as  soon  thereafter 
as  counsel  could  be  heard,  for  a  new  trial  in  said  cause,  so 
far  as  the  same  relates  to  defendants  Mott,  King,  and  Bums. 
The  record  discloses  no  further  action  upon  the  motion  until 
the  2d  day  of  June,  1870,  when,  in  open  Court,  a  motion  for 
a  new  trial  in  another  case  was  overruled  by  the  Court, 
whereupon  the  counsel  for  plaintiff  in  this  case  called  up 
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the  motion  for  a  new  trial  ther^,  and  stated  that  this  mo- 
tion was  of  similar  character  to  that  just  decided;  he  sap* 
posed  it  would  be  useless  to  argue  the  same;  but  the  counsel 
for  the  defendants  objected  to  a  submission  of  the  motion 
without  argument,  '^when  the  Court  stated  substantially, 
that  it  did  not  see  how  it  could  consistently  grant  a  new 
trial  in  this  case,''  whereupon  counsel  for  defendants  insisted 
upon  being  heard  on  the  motion,  to  which  the  Coiirt  replied, 
that  counsel  could  take  their  own  course.  No  argument  was, 
however,  then  had,  and  nothing  furdier  was  done  by  either 
party  to  the  motion,  but  the  Court,  without  notice  to  either 
party,  and  without  any  formal  or  actual  submission  of  the 
motion  to  the  Court  for  decision,  on  the  ninth  day  of  June, 
made  and  caused  to  be  entered  his  order  granting  a  new 
trial,  which  fact  was  not  brought  to  the  knowledge  of  plain- 
tiff until  about  six  weeks  thereafter;  whereupon  plaintiff's 
counsel,  upon  his  own  affidavit  and  certain  minutes  of  the 
Court,  moved  the  Court  to  set  aside  and  vacate  its  order  of 
June  ninth,  granting  defendants'  motion  for  a  new  trial,  sub- 
stantially on  the  ground  that  the  motion  for  a  new  trial  had 
never  been  submitted  to  the  Court  for  its  decision;  that 
plaintiff  had  never  had  any  notice  of  any  such  submission, 
and  had  not  had  an  opportunity  -of  being  heard  in  opposi- 
tion to  the  motion.  Upon  the  hearing  of  this  motion  to  set 
aside  and  vacate,  on  the  fifth  of  August  the  Court  denied  the 
same. 

From  this  exhibit  of  the  record  it  is  apparent  that  the 
order  of  the  Court  below  granting  defendant's  motion  for  a 
new  trial  was  prematurely  and  improvidently  made. 

The  statement  on  motion  for  a  new  trial  had  not  been  en- 
grossed. It  was  but  a  skeleton  statement,  with  a  simple 
reference  to  exhibits  used  in  evidence  on  the  trial,  and 
instructions  given  and  refused  by  the  Court,  which  were 
deemed  essential  and  necessary  to  illustrate  the  grounds  of 
the  motion  specified  in  the  statement;     The  motion  for  a 
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new  trial  was  never  actually  or  by  fair  implication  sub- 
mitted to  the  Court  for  its  decision.  When  the  motion  waa 
called  up  by  plaintiff,  on  the  second  day  of  June,  and  the 
Court  had  intimated  that  the  same  must  be  overruled^  plain- 
tiff manifested  a  willingness  to  submit  it  without  argument^ 
but  defendants  declined,  and  insisted  upon  being  beard  in 
support  of  the  motion.  No  argument  was  then  had,  nor 
was  the  motion,  then  submitted,  and  for  the  Court  subse- 
quently, on  a  change  of  its  views  in  relation  to  the  merits 
of  the  motion,  to  grant  the  same  without  notice  to  plaintiff, 
operated  a  surprise  upon  her,  and  practically  denied  her 
the  privilege  of  being  heard  on  the  motion.  (Morris  v. 
De  Oelis,  41  Cal.  881.) 

Orders  reversed,  and  cause  remanded  for  further  pro- 
eeedings  on  the  motion  for  a  new  triaL 
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M.  C.  TAYLOR  v.  FREDERICK  L.  CASTLE,  ABRA- 
HAM SELIGMAIf,  A.  B.  BRADY,  A.  B.  DIBBLE, 
JAMES  K  BYRNE,  REUBEN  LEACH,  JOHN  J. 
SYKES,  GEORGE  JOHNSON,  JOHN  VIGNON, 
HUGHES  VIGNON,  LEON  MOL  ROQUEER,  E.  G. 
WAITE,  ATO  DONALD  ERASER. 

linviKO  PABTNnsBiP. —  No  Draacxirs  Pbbsomjb. —  It  la  w«U  wUbllthed 
that  In  mining  iMirtnenhlps  there  It  ntnally  no  del^otut  perBotue,  and 
as  a  consequence  that  such  a  partnership  la  not  dlBsoIved  by  the  death 
of  a  partner,  or  a  tale  of  an  interest  bjr  a  partner  to  a  stranger. 

PimcHASB  OF  iNTaitnsT  IN  MiKivQ  PAsnansKip  ummms  Puborabbb  a 
Pabtnbl — As  a  sale  of  an  interest  in  a  mining  partnership,  by  a 
partner  to  a  stranjper  does  not  dlssolye  the  partnership,  soch  stranger 
by  his  pnrehaae  presnmptlTely  beeomes  a  partner,  though  he  takes  no 
part  in  the  management  of  the  partnership  affairs,  and  does  not  hold 
himself  ont  to  the  world  as  a  partner. 

COlfTBACT      Oy     MlNIlfO     PAllTNaBSHIP,      WHSltn     IfO     REGULAnoi^S      OB     BT- 

LftVK— Q«AAn.T«Wbsfa  a  ooatradt  in  writing  purported  to  tmf  Ii«sb 
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made  by  a  mining  partnership  In  ttt  firm  name  tfarongb  its  Secretary, 

and  it  appeared  that  such  contract  had  been  authorised  by  a  vote  of  a  ^ 

majority  of  the  shares  at  a  meeting  of  the  company,  and  after  being  j 

•Igued  by  the  Secretary  had  been  ratified  and  approved  in  the  same 

manner,  and  it  farther  appeared   that  though  there  were  no  written 

regulations  or  by-laws  the  company  usually  did  business  in  this  way:  I 

held,  that  the  recognized  and  established  usage  on  the  part  of  the  firm  ] 

should  be  taken  as  a  part  of  the  contract  of  partnership. 

What   mat   bb   Plbaobd   in  Bab   at   Judombnt  m   Fobmbb  Acrioir. —  A 

judgment  in  a  former  action  la  well  pleaded  as  a  bar  In  a  second  action,  I 

provided  the  cause  of  action  is  the  same,  though  the  form  of  action 
has  been  changed. 

What  is  *'  Samb  Causb  of  Action.*' —  A  cause  ,  of  action  Is  said  to  be  ^ 

the  same  as  that  in  a  former  suit  where  the  same  evidence  will  support  \ 

both  actions;    and  a  judgment  in  such  former  action  will  be  a  bar,  ^ 

provided  the  evidence  necessary  to  snstaia  a  judgment  for  plaintiff  in 
the   second  would  have  authorised  a  Judgment  fbr  plaintUC  In  sach  ] 

former  one. 

AppBAii  from  the  District  Court  of  the  Fourteenth  Judi-  , 

cial  District,  Nevada  County.  i 

This  was  an  action  to  recover  the  sum  of  three  thousand  ^ 

dollars,  the  contract  price  for  building  a  mill,  alleged  to  be  ' 

due  from  defendants  as  a  mining  partnership,  doing  business 
at  Grass  Valley,  Nevada  County,  under  the  firm  name  and  * 

style  of  the  New  York  Hill  Mining  Company.    The  defend-  ' 

ants  Castle  and  Seligman,  in  their  answers,  denied,  among 
other  things,  that  they  or  either  of  them  were  ever  mem- 
bers of  the  partnership,  or  ever  authorized  or  consented  to 
the  contract  sued  on,  or  were  ever  in  any  manner  bound 
thereby ;  and  they  also  set  up,  as  a  bar  to  the  action,  a  judg-  ) 

ment  in  their  favor  in  a  former  action,  brought  by  plaintiff  ] 

against  defendants  for  the  same  cause  of  action.  j 

It  appears  that  previous  to  the  making  of  the  contract  i 

for  building  the  mill,  the  defendant  Castle  purchased  the 
interest,  being  a  one  sixteenth,  of  P.  H.  Ford,  one  of  the  ] 

original  partners  of  the  New  York  Hill  Mining  Company,  i 

and  afterwards  sold  one  half  of  such  sixteenth  to  the  de-  1 

fendant  Seligman.    Neither  Castle  nor  Seligman,  however,  j 

attended  the  meetingB  of  the  partnenhip;  and  there  was 
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nothing  to  show  that  they  ever  personally  approved  or  oo»- 
sented  to  the  contract  o^the  company  with  the  plaintiS. 

The  former  action,  which  was  pleaded  in  bar,  was  a  suit 
by  the  same  plaintiff  against  the  same  defendants,  to  recover 
the  ram  of  two  thousand  six  hundred  .and  fifty  dollars, 
alleged  to  be  due  on  an  accounting  between  the  parties  for 
building  the  mill  under  the  same  contract  set  up  in  this 
action.  In  that  case  there  was  a  judgment  in  favor  of 
defendants  Castle  and  Seligman  for  their  coats,  and  it  was 
ordered,  on  plaintiff's  motion,  that  tfa^  cause  should  be  dia- 
missed  as  to  the  other  defendants,  without  prejudice  to 
plaintiff's  right  to  a  new  action. 

On  the  trial  the  defendants  Castle  and  Seligman  retfted 
their  defense  upon  their  plea  of  former  recovery,  and  intro- 
duced in  evidence  the  judgment  roll  in  the  former  action. 
The  Court  below  decided  against  their  plea,  and  the  cause 
then  proceeded  and  resulted  in  a  judgment  for  plaintiff 
against  all  the  defendants  for  three  thousand  two  hundred 
and  eighty-five  dollars  and  eighty  cents.  The  defendants 
Castle  and  Seligman  moved  for  a  new  trial,  which  was 
overruled,  and  they  then  took  this  appeaL 

O.  F.  (6  W.  H.  Sharp,  for  Appellants. 

The  allegation  of  a  partnership  on  the  part  of  the  defend- 
ants Castle  and  Seligman  in  the  "New  York  Hill  Mining  Com- 
pany, was  directly  traversed  by  their  answers.  It  was,  there- 
fore, incumbent  upon  the  plaintiff  to  establish  this  fact,  and, 
baving  failed  to  do  so,  it  is  apparent  he  made  no  case. 

'Hie  judgment  recovered  in  a  former  acticm  was  a  Com- 
plete bar.  The  israes,  testimony,  and  proofs  were  the  same 
in  each ;  and  ft  was  incumbent  upon  the  plafntiff  to  show 
that  the  issues  in  the  present  case  differed  from  fhosfe  in  the 
former.    (Souihgate  v.  Monigomery,  1  Paige,  41 ;  Baa-Tcheaid 

You  XLIU^U 
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▼.  Brawn,  6  Sandf.  184;  MiUer  v.  Maurricc,  6  Hill,  114; 
Rice  Y.  King,  7  Johns.  20 ;  Holmes  v«  Benson,  7  Johns.  288 ; 
Baggs  ▼.  Clark,  87  Cal.  287.) 

A.  0.  Niles  and  J.  0.  Detiel,  for  SespoDdent. 

The  allegations  of  partnership  on  the  part  of  the  defend- 
ants Castle  and  Seligman  in  tlie  New  York  Hill  Mining 
Company  was  sustained  by  the  evidence.  Upon  the  law  as 
to  mining  partnerships,  see  Duryea  v.  Burt,  28  Cal.  569; 
Dougherty  v.  Creary,  80  Cal.  290;  Settembre  v.  Pvinam, 
80  Cal.  490;  SkiUman  v.  Lachmm,  28  Cal.  198. 

The  judgment  recovered  in  the  former  action  was  upon  an 
account  stated.  The  complaint  in  this  case  was  founded 
upon  an  original  contract,  for  a  different  sum  of  money,  and 
requiring  different  and  other  testimony  to  support  it  The 
issues  were  entirely  different.  The  averment  of  contract  in 
the  complaint  in  the  first  action  was  merely  matter  of  induce- 
ment and  not  the  gist  of  the  action.  (See  Carey  v.  P.  &  C. 
Petroleum  Co.,  88  Cal.  696 ;  1  Chitty  on  PL  858 ;  Holm^  v. 
DeCamp,  1  Johns.  84;  1  Qreenleaf  on  Ev.  Sec.  628  et  seq.; 
DtUchess  of  Kingston's  Case,  2  Smithes  L.  C.  678,  and  notes 
and  authorities  cited ;  Hardenburg  v.  Bacon,  83  Cal.  875 ; 
People  V.  Skidmore,  27  Cal.  293;  Gregory  v.  Burred,  2 
Edwards,  417;  Smith  v.  Weeks,  26  Barb.  466.) 

By  the  Court,  Tvmn^  J.: 

It  may  be  a  matter  of  regret  that  onr  Courta  have  gone  to 
the  extent  they  have  in  excepting  minir.g  partnerships  from 
the  geoeral  law  of  partnerships.  It  is  very  well  established 
now,  however,  that  in  such  partnerships  there  ia  usually  no 
4electus  personam,  and  from  this  difference  many  peculiarities 
arise,  the  principal  of  which  is  that  the  partnership  is  not 
dissolved  by  the  death  of  a  partner,  nor  as  a  consequence  of 
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a  sale  of  an  interest  bj  a  partner  to  a  stranger.  As,  there- 
fore, the  sale  of  an  interest  to  .Seligman  did  not  dissolve  the 
partnership,  I  think  by  his  purchase  he  presumptively  be- 
came a  partner,  although  he  took  no  part  in  the  management 
of  the  partnership  affairs,  and  never  held  himself  out  to  the 
world  as  a  partner. 

The  action  is  brought  upon  a  contract,  by  which  the  plaint- 
iff bound  himself  to  erect  a  mill  for  the  defendants.  The 
contract  is  in  writing,  and  purports  to  have  been  made  by 
the  defendants  by  their  firm  name,  through  James  K.  Byrne, 
their  Secretary.  It  was  proven  that  the  contract  was  au- 
thorized at  a  meeting  of  the  company,  and,  after  it  had  been 
signed  by  the  Secretary,  was  ratified  and  approved  in  lie 
same  way.  There  were  no  written  regulations  or  by-laws 
adopted  for  the  government  of  the  company,  but  it  was 
shown  that"  they  usually  did  business  in  this  way.  A  major- 
ity of  the  shares  at  a  meeting  of  the  company  authorized 
contracts  to  be  made,  and  the  minority  always  acquiesced. 
I  think  this  shows  a  recognized  and  established  usage  on  the 
part  of  the  firm  which  must  be  taken  as  a  part  of  the  contract 
of  partnership. 

The  defendants  Oastle  and  Seligman  pleaded  a  former  re- 
covery in  bar,  and,  on  the  trial,  introduced  the  judgment 
roll  of  a  former  action  brought  by  the  same  plaintiff  against 
the  same  defendants.  In  his  complaint  in  the  first  suit  the 
plaintiff  recited  the  fact  of  the  contract  to  erect  a  mill  for 
crushing  rock,  the  performance  of  the  contract  on  his  part, 
and  the  non-payment  of  the  contract  price,  and  then  averred 
an  account  stated  between  plaintiff  and  defendant,  the  ascer- 
tainment of  a  balance  due,  which  was  less  than  the  contract 
price,  and  the  promise  on  the  part  of  defendants  to  pay  that 
sum. 

The  defendants,  in  their  answer,  denied  specially  each 
allegation  of  the  complaint.  Judgment  was  for  the  defend* 
ants,  but  it  does  not  appear  upon  what  grounds.     No  evi- 
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deuce  upon  the  subject  was  offered  by  either  party,  save 
the  judgment  roll,  and  the  admission  that  the  contract  sued 
upon  in  this  action  was  put  in  evidence  upon  the  former 
trial. 

Unquestionably  the  judgment  in  the  former  action  is  well 
pleaded  as  a  bar  in  this  suit,  provided  the  cause  of  action  is 
the  same,  although  the  form  of  action  has  been  changed. 
The  cause  of  action  is  said  to  be  the  same  where  the  same 
evidence  will  support  both  actions;  or,  rather,  the  judgment 
in  the  former  action  will  be  a  bar,  provided  the  evidence 
necessary  to  sustain  a  judgment  for  the  plaintiff  in  the  pres- 
ent action  would  have  authorized  a  judgment  for  the  plain- 
tiff in  the  former.  The  present  action  could  be  maintained 
upon  proof  of  the  contract,  and  performance  on  the  part  of 
plaintiff,  and  non-payment  by  defendants.  This  proof  would 
not  have  sustained  the  former  action.  That  was  founded  on 
the  account  stated  and  the  agreement  to  pay  the  balance 
ascertained,  and  not  upon  the  original  contract  {Carey  v. 
P.  &  C.  Petroleum  Co.,  33  CaL  694.) 

Judgment  and  order  affirmed. 

Mr.  Justice  Csocxxtt  did  not  participate  in  the  forcing 
decision. 


JOHN  W.  LrrTLEFIELD  •.  JOHN  NICHOLS. 

TiTLI     UNDUI     LATBB     SaIA     ON     BLDPR     LiBir     SUPSBIOB    «0     TiTUi     UHDas 

Bablikb  Salb  on  Jdniob  Libn. —  A  title  derired  under  a  lien  elder  !■ 
ItB  origin  It  prima  facie  snperlor  to  a  title  from  a  common  eonrce,  p>vr* 
porting  to  be  derived  under  a  lien  Junior  In  point  of  tlme»  tbongh  the 
Judicial  aale  under  the  latter  maj  liaTe  preceded  the  eale  under  the 
former. 

■LDBB    LiBlf    UlfDBB    Com  MOW    BODRCB    OF    fVPlM    MDBT    PBBTAXL    IK    ACTION 

▲T  Law. —  In  ejectment,  where  hoth  parties  claimed  under  liens  upon 
a  common  lource  of  tltle^  and  no  equitable  defenae  was  pleaded ;  held. 
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that  the  title  originating  nnder  the  elder  lien,  provided  It  had  not  heen 
allowed  to  become  dormant,  and  the  forodoaiire  proceeding!  were  aoffl- 
dent,  moat  prevail. 

Afpxal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  County  of  Contra  Costa, 

This  was  an  action  of  ejectment  for  three  hundred  and 
sixty  acres  of  land,  a  portion  of  the  San  Pablo  Rancho,  in 
Contra  Costa  County.  Both  parties  claimed  under  Joaquin 
G.  Castro,  in  whose  name  the  rancho  was  finally  confirmed 
by  the  United  States  on  February  24th,  1858,  and  final  sur- 
rey approved  August  17th,  1864. 

The  plaintiff  claimed  as  follows:    On  December  .28th» 

1854,  Joaquin  G.  Castro  executed  a  mortgage  to  Martina 
Perre  of  all  his  interest  in  the  San  Pablo  Rancho,  which 
was  recx)rded  on  January  6th,  1855;  on  September  2l8t, 

1855,  suit  of  foreclosure  was  commenced  upon  the  mort- 
gage; on  January  17th,  1856,  there  was  a  decree  against 
defendant  for  nine  thousand  one  hundred  and  fifty  dollars, 
with  interest  at  five  per  cent  per  month ;  on  March  11th, 

1856,  there  was  a  sale  by  the  Sheriff  to  Martina  Perre  for 
five  thousand  dollars;  on  March  23d,  1857,  Sheriff's  deed 
to  Martina  Perre,  ^recorded  March  24th,  1857;  and  there 
were  divers  mesne  conveyances  carrying  this  title  to 
plaintiff. 

The  defendant  set  up  among  other  things,  that  John 
Currey  recovered  judgment  against  Joaquin  G.  Castro  on 
October  23d;  1856,  for  three  hundred  dollars;  docketed 
October  24th,  1855 ;  execution  on  this  judgment  on  October 
26th,  1855;  Sheriff^s  sale  on  November  29th,  1855,  and 
Sheriff's  deed  on  April  25th,  1863. 

There  having  been  a  judgment  for  plaintiff,  and  motion 
for  new  trial  denied,  the  defendant  appealed. 

J.  M.  SeaweU,  for  Appellant 

B.  8.  Brooks,  for  Bespondent 
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By  the  Court,  Waixaob,  J. : 

•The  title  formerly  held  by  Castro  is  the  true  title  to  the 
premises  in  controversy.  The  plaintiff  claims  to  have 
acquired  it,  and  the  defendant  claims  that  it  is  outstanding 
in  a  third  person,  who  is  not  a  party  to  the  controversy. 
The  title  of  the  plaintiff  relates  to  January,  1855,  when  the 
mortgage,  through  the  foreclosure  of  which  it  comes,  was 
recorded  and  became  a  lien.  The  outstanding  title 
to  October,  1855,  when  the  Currey  judgment  against  Castro, 
through  which  that  title  comes,  also  became  a  lien  upon  the 
premises. 

The  lien  in  which  the  plaintiff's  title  originated  being 
thus  the  elder  in  its  origin,  a  title  derived  thereunder  is 
prima  facie  superior  to  a  title  from  a  common  source,  pur- 
porting to  be  derived  under  a  judgment  lien  junior  in  point 
of  time;  and  in  an  action  of  ejectment,  where,  as  here,  the 
controversy  must  turn  upon  tlie  mere  legal  title,  and  no 
equitable  defense  is  pleaded,  the  title  originating  in  the 
elder  lien  must  prevail  over  that  originating  in  the  junior 
lien,  provided  the  lien  of  the  former  had  not  been  suffered, 
in  the  meantime,  to  become  dormant,  or  the  proceedings 
through  which  it  was  foreclosed  were  not  insufficient,  in 
point  of  jurisdiction,  for  that  purpose. 

In  Rankin  et  al.,  plaintiffs  in  error,  v.  Scott,  defendant  in 
error,  12  Wheat  177,  each  party  claimed  to  have  acquired 
the  title  of  John  Little  to  the  premises  through  judgments 
and  Sheriff's  sales,  etc.,  resulting  in  a  Sheriff's  deed  to  eacii. 
These  judgments  respectively  became  liens  upon  the  prem- 
ises at  different  periods  of  time,  and  the  sale  under  the 
junior  judgment  preceded  that  under  the  other.  It  was 
held  that  the  sale  under  the  elder  judgment  and  lien  gave 
the  better  title,  notwithstanding  such  sale  was  itself  subse- 
quent in  point  of  time  to  that  made  under  the  junior  jud^ 
ment     In  delivering  the  opinion  of  the  Court  in  that  case 
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Mr.  Chief  Justice  Maeshaxl  said:  "By  that  law  (of  Mis 
fiOTiri)  judgments  are  to  be  a  lien  on  all  the  lands  of  the 
debtor.  The  lien  commences  with  the  judgment,  and  con- 
tinues for  five  years.  The  principle  is  believed  to  be 
universal  that  a  prior  lien  gives  a  prior  claim,  which  is 
entitled  to  prior  satisfaction  out  of  the  subject  it  binds, 
xmless  the  lien  be  intrinsically  defective,  or  be  displaced  by 
some  act  of  the  party  holding  it,  which  shall  postpone  him 
in  a  court  of  law  or  equity  to  a  subsequent  claimant  The 
single  circumstance  of  not  proceeding  on  it  until  a  subse- 
quent lien  has  been  obtained  and  carried  into  execution,  has 
never  been  considered  as  such  an  act.'' 

Upon  these  views  it  results  that  the  plaintiff's  title  was 
superior  to  the  outstanding  title  set  up  by  the  defendant;  and 
the  judgment  is^  therefore,  affirmed* 


[No.  2,180.1 


CHARLES  B.  POLHEMUS  (Suevivob  of  tke  Viru  of 
Alsop  &  Co.)  V.  WILLIAM  M.  CARPENTER,  REU- 
BEN  CLARK,  JAMES  GEORGE,  DAVID  SCAN- 
NELL  (Shitbiff  of  ths  County  of  San  Fbakoiboo  and 
Offictai.  AssiGNi^E  m  Insolvency  of  said  Jab. 
Gkoegb),  and  JAMES  P.  TREADWELL. 


TO    HOTB    WOM    Naw    TBIAL    WBSlf    NO    FlKDINOS  .ASKBD  —  PBACTICB 

Act,  Skctions  180  Ain>  195. —  When  written  flndingg  are  not  requested, 
•nd  none  are  filed  at  the  time  of  the  deelalon  of  a  caose  tried  by  the 
Conrt»  the  time  within  which  a  party  Intending  to  moye  for  a  near  trial 
■hall  file  and  aenre  his  notice  will  commence  running  from  the  time  of 
tenrlce  of  written  notice  of  the  decision. 
ftaa  TO  Mova  von  Niw  Trial  wmxs  Findings  duly  Rbqubsted. —  When 
written  flndlnga  are  dnly  reoaested,  as  provided  In  aeetion  one  hondred 
and  eighty  of  the  Practice  Act  as  amended  in  1866,  the  Court  Is  bound, 
and  on  proper  proceedings  will  be  required  to  file  them :  and  a  party  will 
liaTe  ten  days  after  wrlttea  notiee  of  the  filing  to  moTe  for  a  new  trial. 
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RiOBT  OF  Pastt  to  WRXTfiN  FiNDiKOS  IV  Pbopsslt  Rsqui»tbi>. —  A  party 
reqaeatlng  written  findings,  under  section  one  hundred  and  eighty  of  the 
Practice  Act  as  amended  In  1866,  Is  entitled  to  have  them,  and  to  know 
the  precise  facts  fonnd  and  the  conclnslons  deduced  therefrom,  as  a  basis 
of  his  motion  for  a  new  trial  la  case. the  decision  be  adverse  to  him. 

Findings  of  Msrb  Cokclusionb  Defectivb  —  Rbfusal  to  Amexd  Dbfbg- 
nva  FiKDiNQS  Bbbob. — ^Where  findings.  Instead  of  stating  facts  involved 
in  the  lasaes,  contained  only  general  conclusions,  and  afforded  no  In- 
formation as  to  the  particular  facts  considered  by  the  Court  as  estab- 
lished :  held,  manifestly  defective,  and  that  a  refusal  to  amend  them,  on 
proper  application  therefor,  was  clearly  error. 

Thm  Supsbkb  Coubt  will  not  Adjudicatb  Disputed  Facts. —  The  Su- 
preme Court,  upon  reversing  the  action  of  a  lower  Co^irt,  will  not  order 
final  judgment  when  there  appear  to  be  material  facts  In  dispute,  upon 
which  the  evidence  Is  conflicting. 

Appkai.  from  the  District  Oourt  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  originally  commenced  July  5th,  1857, 
by  Charies  B.  Polhemus  and  George  W.  P.  Bissell,  compos- 
ing the  firm  of  Alsop  &  Co.,  to  foreclose  a  mortgage  executed 
in  1854  on  certain  real  estate  in  the  City  of  San  Fran- 
cisco, by  William  M.  Carpenter  to  Eeuben  Clark  and  James 
George,  to  secure  the  payment  of  a  note  for  thirty  thousand 
dollars,  with  interest  at  the  rate  of  two  and  one  half  per 
cent  per  month,  payable  in  six  months,  or  in  six  or  twelve 
months  thereafter,  at  the  option  of  the  maker,  to  be  signi- 
fied in  writing  within  five  months.  This  note  and  mortgage 
were  assigned  by  Clark  and  George  to  the  firm  of  Alsop  & 
Co.;  and  at  the  time  of  the  commencement  of  the  action 
there  was  allowed  to  be  due  upon  it  fifteen  thousand  dollars, 
with  interest  thereon  from  November  16th,  1866,  at  two  and 
one  half  per  cent  per  month* 

The  defendant  Treadwell,  who  was  the  only  one  that  an- 
swered, set  up  that  the  assignment  to  Alsop  &  Co.  was  made 
to  defraud  the  creditors  of  Clark  and  George;  that  it  was 
pretended  to  be  made  as  a  security  for  the  repayment  of 
twelve  thousand  six  hundred  and  nineteen  dollars  and  sixty- 
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five  oentB  borrowed  of  plaintiffs  by  Olark  and  George-;  tha^ 
this  stixa  and  interest  had  long  before:  been  repaid;  that  on 
Tebruary  Ist,  1865,  Carpenter  conveyed  to  Glark  and  Qeoarge 
the  mortgaged  premises  and  other  Jnroperty,  in  full  payment 
and  satisfaction  of  the  mortgage  debt  and  interest ;  that  after 
Clark  and  (George-  so  acquired  the  fee,  Treadwell  recovered 
a  judgment  against  them  for  three  thousand  six  hundred 
dollars,  docketed  March  26th,  1857,  under  whic^  ho  sub- 
jected the  mortgaged  premises  to  sale,  and  bid  them  ofif  for 
two  thousand  four  hundred  4pUan>  fl^^  received  the  Sher- 
iff's deed  October  30th,  1857;  that  after  the  conveyanoe  by 
Carpenter  to  Clark  and  George  plaintiffB  entered  into  the 
receipt  of  the  rents,  and  had  received  and  converted  to  their 
own  nse  all  the  irents  snbsequent  to  Treadwell-s  purchase  at 
Sheriff's  sale  on  April  28th,  1867,  amounting  at  thie  time  of 
answer  to  ten  thousand  dollars.  Defendant  prayed  that  the 
mortgage  should  be  declared  satisfied;  that  if  anything 
should  be  found  due  plaintiffis,  chargeable  on  the  land,  be 
should  be  let  into  possession  upon  paying  it ;  that  the  rents 
received  by  plaintiffs  since  April  28th,  1867,  should  be  aacer^ 
taincfd,  and  they  be  decreed  to  pay  them  to  him  before  a 
foreclosure,  or  out  of  the  proceeds  of  a  foreclosure  sale;  and 
for  general  relief.    . 

The  cause  was  referred  to  E,  W.  P.  Sloan,  who,  on  March 
23d,  1859,  reported  a  judgment  that  plaintiffs  should  pay 
Treadwell  the  sum  of  eig^t  thousand  one  hundred  and 
twenty  dollars  and  fifty^^even  cents,  and  turn  over  to  him 
the  possession  of  the  mortgaged  premises.  From  the  judg- 
ment entered  np<m  this  report  the  plaintiffs  appealed,  and  at 
the  April  Term,  1862,  the  judgment  was  reversed  and  a  new 
trial  ordered.  In  accordance  with  the  intimations  of*  the 
Supreme  Court,  contained  in  their  opinion,  Treadwell  soon 
afterwarda  eomsneinced  a  separate  aoti<Mi  against  Folhemu% 
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as  survivor  of  the  firm  of  Alsop  &  Ca,  and  his  tenants,  to 
recover  the  premises  and  the  value  of  their  use  and  occupa- 
tion from  the  time  of  his  purchase,  which  then  amounted, 
as  alleged,  to  upwards  of  fifty  thousand  dollars.  After  the 
trial  of  this  ejectment  case  bad  commenced,  on  July  29th, 
1863,  the  parties  entered  into  a  stipulation,  by  the  terms  of 
which  it  was  agreed  that  the  ejectment  suit  should  drop; 
that  the  present  foreclosure  suit  should  proceed  to  trial ;  that 
when  tried  an  account  should  be  taken  of  the  rents  received 
by  plaintiflfs  after  April  28th,  1857,  certain  disbursements 
agreed  upon  deducted,  and  interest  cast  on  the  residue  of 
the  rents,  from  the  time  received^  at  two  per  cent  per  month 
with  annual  rests,  or,  in  other  words,  compoimding  annually; 
that  the  amount  of  rents  and  interest  thu9  ascertained  was 
to  be  deducted  from  the  amoimt  for  which  the  plaintiffs 
might  at  the  trial  establish  a  lien  on  the  mortgaged  prem- 
ises as  against  Treadwell,  and  the  plaintiffs  to  have  a  decree 
of  foreclosure  only  for  such  balance;  but  if  the  ainount  of 
plaintiffs'  lien  should  prove  less  than  the  amount  of  rents 
and  interest,  it  was  to  be  deducted  and  Treadwell  to  have 
judgment  for  the  residue,  or  for  the  whole  amount  of  rents 
and  interest  if  plaintiffs  failed  to  establish  any  lien  as  against 
him.  This  stipulation  was  filed  and  made  a  rule  of  Court  in 
this  case. 

Afterwards  plaintiff,  apparently  finding  the  stipulation 
unfavorable,  made  several  attempts  to  dismiss  his  a(:tion; 
and,  among  other  proceedings,  instituted  two  mandamus 
suits  —  one  against  the  Olerk,  and  one  against  the  Judge,  to 
compel  them  to  enter  a  dismissaL  These  actions  will  be 
found  reported  in  28  Cal.  166,  and  29  OaL  264.  On  account 
of  them,  the  trial  of  the  foreclosure  suit  was  delayed  until 
the  latter  end  of  1867;  and  on  January  2d,  1868,  the  Court 
below  announced  its  decision,  that  judgment  be  entered  for 
defendant,  but  without  coats.    The  defendant,  in  the  mean- 
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^hile,  had  requested  written  findings;  and  on  Februaiy  lith. 
1868^  the  following  were  filed: 

"In  this  cause,  the  defendant  TreadwelPs  counsel  having 
requested  findings  bj  the  Court  in  writing,  I  now  file  the 
same,  as  follows: 

"finbinos  op  facts. 

"  Under  the  pleadings  and  proof,  and  under  .the  stipula- 
tion of  the  respective  parties,  dated  July  29th,  1863,  filed 
December  9th,  1853,  and  entered  thereafter,  as  an  order  of 
Court  in  the  cause,  on  the  nineteenth  day  of  this  same 
month,  I  do  not  find  any  balance  or  amount  for  which  the 
plaintiff  has  a  lien  on  the  mortgaged  premises,  in  the  com- 
plaint described,  as  against  the  defendant  TreadweU,  after 
dediusting  therefrom  the  rents  received  from  said  premises 
(less  amounts  paid  for  repairs,  taxes,  improvements,  and 
fortifying  the  title),  from  and  after  April  28th,  1857,  the 
date  of  the  said  Treadwell's  purchase  thereof  at  Sheriff's 
sale,  together  with  interest  on  said  items  of  rent,  at  the 
monthly  rate,  and  with  the  annual  rests  in  computing  the 
same,  provided  for  in  said  stipulation.  Nor  do  I  find  the 
amotmt  of  said  rents  and  interest  thereon  so  to  be  deducted, 
or  any  part  thereof,  is  not  required  to  satisfy  the  amount 
which  otherwise,  and  but  for  said  stipulation,  would  have 
been  a  lien  cm  said  mortgaged  premises. 

^^  And  as  a  conclusion  of  law  therefrom,  I  find  that  neither 
the  plaintiff  is  entitled  to  a  decree  of  foreclosure  against 
the  lands  in  the  complaint  described,*  nor  is  the  defendant 
TreadweU  entitled  to  a  judgment  or  decree  for  any  amount 
-whatever  against  the  plaintiff.  And  it  is  ordered  that 
neither  party  recover  costs  against  the  other.'' 

The  defendant  excepted  to  the  above  as  findings,  and 
requested  the  defects  in  particulars  pointed  out  by  him  to 
i>e  corrected  and  remedied;  all  of  which   the  Court  below 
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refused.  Defendant  afterwards  filed  and  served  his  notice 
of,  and  statement  on,  motion  for  new  trial,  as  stated  in  the 
opinion,  which,  being  overruled,  defendant  Treadwell  ap- 
pealed from  the  order  and  the  judgment 

J.  P.  Treadwell,  for  Appellant, 

The  findings  are  but  evasive  and  nugatorj  generalities, 
not  warranted;  and  they  imply  facts  not  warranted  by  the 
evidence;  and  the  Court  erred  in  overruling  the  defendant's 
exceptions  for  defects  in  the  findings  and  refusing  to  make 
specific  findings  as  requested  ,by  defendant  The  defendant 
was,  in  any  event,  entitled  to  a  decree  for  at  least  sixty-six 
thousand  three  hundred  and  seven  dollars  and  fifty-nine  o^ta. 
The  amount  of  rents  received  by  plaintiff  after  April  SSth, 
1857,  less  sums  paid  for  repairs,  taxes,  improvements,  and 
fortifying  the  title,  with  interest  from  the  time  reodved  at 
two  per  cent  per  month,  with  annual  rests  as  provided  for 
in  the  stipulation,  was  computed  to  the  day  of  trial,  and  on 
the  day  of  the  decision  amounted  to  one  hundred  and  forty- 
three  thousand  seven  hundred  and  sixteen  dollars  and  forty- 
one  cents;  while  the  plaintifPs  whole  elaim  on  his  own 
accounts,  and  adjusted  in  his  own  way,  amounted  to  only 
seventy-seven  thousand  four  hundred  and  eight  dollars  and 
eighty-two  cents. 

But  there  being  substantially  no  findings  of  fact,  and  the 
defendant  being  in  no  default  on  this  account,  the  case  is 
open  before  this  Court  on  the  whole  evidence ;  and  it  should 
proceed  to  determine  the  whole  matter  pursuant  to  the 
course  of  a  Court  of  equity.  The  material  facts  are  all 
either  admitted  or  clearly  proved,  without  there  being  any 
material  conflict  of  evidence,  except  on  one  pointy  which 
occurs  between  witnesses  whose  depositions  or  written  tes- 
timony only  was  before  the  Court  below,  and  are  before  this 
Court.  It  is  time,  after  thirteen  years  of  delays,  to  end  this 
suit  by  a  final  decree  in  it     This  Court  should  direct  the 
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Court  below  for  what  sum  to  enter. judgment^  in  £avor  of  de- 
fendant against  plaintiff. 

C.  T.  Botts  and  Deloa  Lake,  for  Respondent 

The  judgment  in  this  case  having  been  rendered  on  Jann- 
BTj  2^,  1868,  and  no  notice  of  intention  to  move  for  a  new 
trial  having  been  served  until  February  twenty-fourth  fol- 
lowing, the  statement  on  such  motion  forms  no  part  of  the 
record ;  consequently,  the  case  comes  here  on  the  judgment 
roll  alone,  which  it  is  not  pretended  discloses  any  error. 

But,  if  this  be  otherwise,  it  is  plain  that  the  issues  in  this 
case,  as  in  every  other,  must  be  gathered  from  the  plead- 
ings. None  of  these  issues  are  found  in  favor  of  defendant, 
nor  would  the  evidence  support  such  a  finding.  A  stipula- 
tion cannot  be  substituted  for  the  pleadings,  nor  can  it,  per 
se,  alter,  amend,  or  modify  the  pleadings.  The  particular 
etipnlation  in  this  case  does  not  purport  to  amend  the  plead- 
ings in  any  respect,  except  by  striking  out  the  defendant's 
counterclaim. 

The  counterclaim  being  stricken  out,  and  the  stipulation 
being  inserted  in  its  place,  it  shows  no  cause  of  action  and 
no  ground  for  affirmative  relief;  therefore,  the  appellant  has 
no  cause  to  complain  of  the  judgment  that  denied  him 
affirmative  relief.  If  an  accounting  were  to  be  had  between 
the  plaintiff  and  the  defendant  Treadwell,  upon  any  basis 
even  hinted  at  in  the  stipulation,  there  is  nothing  in  the 
findings,  or  the  evidence,  to  show  that  any  balance  would  be 
due  the  defendant. 

The  objection  that  the  Judge  failed  to  find  specially  upon 
the  innumerable  points  presented  by  the  defendant  is  unten- 
able, if  for  no  other  reason,  because  there  are  none  of  them 
upon  which,  in  view  of  the  pleadings  and  the  evidence,  the 
findings  could,  by  any  possibility,  have  been  in  favor  of  tha 
defendant 
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By  the  Court,  Ceookktt,  J. : 

The  first  question  for  determinatioii  is,  whether  the  de- 
fendant's notice  of  his  intention  to  move  for  a  new  trial  was 
served  and  filed  in  time.  On  the  second  of  January  the 
Court  (which  tried  the  cause  without  a  jury)  announced  its 
decision,  ordering  a  judgment  to  be  entered  for  the  defend- 
ant; and  on  the  fourth  of  January  the  defendant  was  duly 
served  with  a  notice  of  this  decision.  But  when  the  cause 
was  submitted,  the  defendant,  in  due  form,  requested  written 
findings,  which  request  was  entered  on  the  minutes.  On  the 
fourteenth  of  February  the  Court  filed  written  findings,  and 
within  ten  days  thereafter  the  defendant  filed  and  served  a 
notice  of  his  intention  to  move  for  a  new  triaL  The  state- 
ment in  support  of  the  motion  was  filed  and  served  on  the 
seventh  of  March,  and  within  the  time  granted  by  the  Court 
for  that  purpose. 

On  these  facts,  the  plaintiff  insists  that  the  motion  for  a 
new  trial  came  too  late;  that  the  ten  days  for  serving  and 
filing  the  notice  commenced  to  run  from  the  fourth  of  Janu- 
ary, when  the  defendant  was  notified  of  the  decision,  and  not 
from  the  fourteenth  of  February,  when  the  written  findings 
were  filed. 

Section  one  hundred  and  eighty  of  the  code  requires  the 
Court  to  file  written  findings  on  the  request  of  either  party, 
entered  in  the  minutes  at  the  submission  of  the  cause,  and 
if  the  Court  neglects  or  refuses  to  comply  with  the  request, 
this  will  be  ground  of  error,  on  an  appeal  from  judgment, 
supported  by  a  bill  of  exceptions  or  statement  on  appeal,  em- 
bodying the  necessary  facts. 

Section  one  hundred  and  ninety-five  of  the  code  provides 
that  if  the  cause  is  tried  by  the  Court  without  a  jury,  a 
party  intending  to  move  for  a  new  trial  shall  file  and  serve  a 
notice  of  his  intention  to  do  so  within  ten  days  after  service 
of  a  notice  of  the  filing  of  the  findings,  if  any  written  find- 
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ings  be  filed;  and  if  there  be  no  written  findings,  then  within 
ten  days  after  receiving  a  written  notice  of  the  decision 
of  the  Court, 

There  is  nothing  to  prevent  the  Court  from  filing  written 
findings,  even  though  neither  party  requests  the  findings  to 
be  in  writing;  nor  is  there  any  provision  defining  or  limiting 
the  time  within  which  written  findings  shall  or  may  be  filed. 
The  question  under  consideration  is  not  free  from  grave 
embarrassments,  arising  from  the  vague  provisions  of  these 
two  sections;  and  particularly  from  the  omission  of  any 
limitation  as  to  the  time  within  which  written  findings  shall 
be  filed.  It  is  quite  plain,  however,  if  there  be  no  request 
for  written  findings,  and  none  be  filed  when  the  decision  is 
announced,  the  time  within  which  a  party  intending  to  move 
for  a  new  trial  must  file  and  serve  a  notice  of  his  intention 
to  do  so  will  commence  to  run  from  the  time  when  he  is 
served  with  a  written  notice  of  the  decision.  The  Court,  it 
is  true,  may,  at  some  future  day,  file  written  findings,  but  is 
under  no  obligations  to  do  so,  and  non  constat,  that  it  ever 
wilL  In  such  a  case,  after  receiving  a  notice  of  the  decision, 
the  party  intending  to  move  for  a  new  trial  would  not  be 
allowed  to  remain  inactive  for  three  or  six  months,  specu- 
lating on  the  chance  of  the  filing  of  written  findings  by  the 
Court,  and  if  such  findings  should,  perchance,  be  filed,  then 
proceed  with  his  motion  and  excuse  his  delay  on  the  ground 
that  the  statute  allows  him  to  proceed  within  ten  days  after 
notice  of  the  filing  of  the  written  findings.  If  the  statute 
should  be  so  construed,  the  successful  party  would  never 
know  when  the  litigation  was  ended,  as  it  would  be  wholly 
uncertain  whether  or  not  the  Court  would  at  any  time  file 
wiitten  findings.  Such  a  practice,  if  tolerated,  would  lead 
to  the  greatest  delay,  vexation,  and  uncertainty  in  the  admin 
istration  of  justice.  The  only  proper  and  reasonable  con- 
struction of  the  statute  is,  that  when  written  findings  eitg  not 
requested,  and  none  are  filed  at  the  time  of  the  decisiou,  the 
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time  within  whioh  a  party  intending  to  move  for  a  new  trial 
ahall  file  and  serve  his  notLce,  shall  be  held  to  commence 
running  from  the  time  of  service  of  a  written  notice  of  the 
decision.  If  any  inoonveniance  sfaotdd  arise  from  the  prac- 
tice here  indioated,  it  is  the  fault  of  the  statute,  which,  on 
any  other  construction  of  it,  would  .lead  to  still  greater 
embarrassment.  It  would,  however,  in  a  great  measure, 
obviate  the  difficulty  if  the  Court,  when  it  intends  to  file 
written  findings,  would  so  state  when  its  decision  is  an- 
nounced, and  cause  them  to  be  promptly  filed. 

But  it  remains  to  be  considered  whether  a  different  rule 
prevails,  when  written  findings  were  duly  requested  by  the 
party  intending  to  move  for  a  new  trial,  and  when  such 
findings  were  in  fact  filed  after  the  decision  was  announced, 
and  after  due  service  of  a  written  notice  of  the  decision. 

Section  one  ,himdred  and  eighty,  as  it  formerly  stood, 
requires  written  findings  to  be  filed  in  rill  causes  tried  by  the 
Court  without  a  jury,  whether  such  findings  were  requested 
or  not;  and  section  one  hundred  and  ninety-five,  as  it  stood 
prior  to  1861,  required  a  party  intending  to  move  for  a  new 
trial  to  serve  and  file  a  notice  of  his  intention  to  do  so  within 
two  days  "  after  the  trial."  Under  these  provisions  it  was 
held  that  the  " trial''  did  not  terminate  imtil  the  written 
findings  were  filed,  and,  consequently,  that  the  notice  of  a 
motion  for  a  new  trial  was  in  time,  if  served  and  filed  within 
two  days  after  the  findings  were  filed.  The  Court  had  no 
power  to  render  an  oral  decision,  and  the  trial,  therefore, 
was  not  ended  until  written  findings  were  filed. 

But  in  1866,  both  these  sections  were  amended;  and  by 
section  one  hundred  and  eighty,  as  amended,  the  Court  is 
relieved  from  the  necessity  of  filing  written  findings,  unless 
requested  by  one  of  the  parties  at  the  time  of  the  submission 
to  do  so.  But  if  such  request  be  duly  made  and  entered  in 
the  minutes,  the  duty  of  the  Court  to  file  written  findings  is 
as  imperative  now  as  if  that  section  had  not  been  amended. 
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If  the  Court  refuses  or  neglects  to  perform  this  duty,  the 
injured  party  may  assign  this  as  error  on  an  appeal  from 
the  judgment,  without  a  motion  for  a  new  trial.  The  same 
section,  as  amended,  also  provides  that  if  the  findings  be 
defective,  the  injured  party  may  except  to  them,  and  if  the 
Court  refuses  to  supply  the  defects,  this  also  will  be  ground 
of  error  on  appeal  from  the  judgment. 

Section  one  hundred  and  ninety-five,  as  amended,  provides 
that  in  causes  tried  by  the  Court  without  a  jury,  a  party 
intending  to  move  f<5r  a  new  trial  shall  give  notice  thereof 
within  ten  days  after  receiving  written  notice  of  the  filing  of 
tbe  findings,  "  wh^n  written  finding^  are  filed  by  the  Court, 
or  of  the  rendering  of  the  decision  of  the  Court  when  no 
findings  are  filed;  provided  the  decision  be  rendered  in 
open  Court,  and,  if  rendered  at  vacation,  then  within  ten 
days  after  receiving  written  notice  of  the  filing  thereof,'* 
As  we  have  seen,  it  la  the  imperative  duty  of  the  Court  to 
file  written  findings,  when  requested  to  do  so  by  either 
party;  and  it  is  a  duty  which  this  Court  will  compel  the 
lower  Court  to  perform,  on  a  proper  showing  on  an  appeal 
from  the  judgment  A  party  requesting  written  findings  is 
entitled  to  have  them,  as  a  basis  of  his  motion  for  a  new 
trial,  in  case  the  decision  be  adverse  to  him.  He  is  entitled 
to  know  the  precise  facts  found  by  the  Court,  and  the  con- 
clusions of  law  deduced  from  them  before  proceeding  with 
his  motion  for  a  new  trial,  in  order  that  he  may  be  enabled 
to  point  out  with  precision  the  errors  of  the  Court  ir  matters 
either  of  fact  or  law.  This  was  the  chief  ptirpose  to  be 
subserved  in  requiring  written  findings  to  be  filed  on  the 
request  of  a  party;  and  this  would  be  wholly  defeated  if  he 
is  compelled  to  proceed  with  his  motion  before  the  findings 
are  filed.  There  could  not  well  be  a  more  striking  illustra- 
tion of  this  proposition,  and  of  the  embarrassments  wldch 
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may  result  to  a  parly  from  the  want  of  written  findings, 
which  he  has  requested,  than  this  case  afforded.  The  de- 
fendanty  in  his  answer,  prays  for  affirmative  relief,  and  the 
action  involves  not  only  a  long  account,  running  tiirough  a 
series  of  years,  but  also  some  perplexing  questions,  both  of 
law  and  fact  The  oral  decision  of  the  Court  waa^  that  judg- 
ment be  entered  for  the  defendant  without  costs.  There  was 
nothing  to  inform  the  defendant  whether  he  was  to  have  any, 
and  if  any,  what  affirmative  relief;  or  if  such  relief  was 
denied,  there  was  nothing  to  indicate  on  what  theory  of  the 
facts,  or  by  reason  of  what  deductions  of  law  the  result  was 
reached.  If  the  defendant  had  not  requested  written  find- 
ings, there  would  have  been  no  obligation  on  the  Court  to 
file  them;  and  on  being  notified  of  the  oral  decision,  the 
defendant  would  have  had  no  other  resource  than  to  proceed 
with  his  motion  for  a  new  trial  upon  the  lights  then  before 
him,  and  would  have  had  no  cause  of  complaint  on  that 
ground,  if  the  Court  had  never  filed  written  findings.  But 
having  requested  them,  he  was  entitled  to  have  them  before 
being  compelled  to  proceed  with  his  motion.  If  the  Court 
had  refused  to  file  them  the  defendant  wotdd  have  had  a 
certain  and  sufficient  remedy  in  an  appeal  from  the  judg- 
ment, without  being  put  to  the  necessity  of  a  motion  for  a 
new  trial.  But  when  the  findings  were  filed  it  was  com- 
petent for  the  defendant  then  to  inaugurate  his  motion  for  a 
new  trial  within  the  statutory  time.  I  am,  therefore,  of 
opinion  that  the  motion  was  in  time. 

Within  the  proper  time  the  defendant  excepted  to  the 
findings  as  insufficient;  but  the  Court  refused  to  amend 
them,  and  this  ruling  is  assigned  as  error.  The  findings 
are  so  manifestly  defective  as  not  to  require  comment.  In* 
stead  of  stating  facts  involved  in  the  issues,  they  contain 
only  general  conclusions  drawn  from  the  facts.  They  afford 
no  information  whatever  as  to  the  particular  facts  which  the 
Court  considered  as  established  in  the  cause.    The  defend- 
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ant  was  clearly  entitled  to  have  more  specific  findings  on 
the  facts  within  the  issues;  and  on  this  ground  the  judg- 
ment should  be  reversed  and  a  new  trial  awarded.  We  are 
urged  by  the  appellant  to  look  into  the  accounts^  and  by 
ordering  a  final  judgment  to  put  an  end  to  this  protracted 
litigation.  But  there  are  several  material  facts  on  which 
the  evidence  is  conflicting,  and  it  is  not  the  practice  of  this 
Court  in  such  cases  to  adjudicate  disputed  facta.  It  is  the 
province  of  the  lower  Court  to  pass  upon  the  facts,  and  when 
there  is  a  substantial  conflict  in  the  evidence  we  will  not  dis- 
turb its  findings  on  the  ground  that  they  are  against  the 
weight  of  evidence. 

Judgment  reversed  and  cause  remanded  for  a  new  trial 

Mr.  Justice  Wallacb^  being  disqualified,  did  not  ait  in 
this  case. 


[Mo.  1,M4.] 


IL  P.  MoCOTJRTNET  ahd  J.  H.  MoCOURTinET  ». 
H.  W.  FOETUNE,  J.  W.  COLEMAN,  ato  EDWAED 
BROWN. 

Vkm  TO  Appbal  viok  Judoicbiit  Buhs  fiok  its  RsHDinoN. —  When 
•  jndgmtBt  for  defendant,  rondend  (though  not  entered)  on  Deeemher 
17th,  1860,  wae  afterwards,  on  December  20th,  1860,  Tacated  on  motion 
of  plaintiff,  and  a  judgment  rendered  (though  not  entered)  for  plalntUE, 
and  defendants'  motion  to  aet  aside  the  last  judgment  was  denied  on 
Jnly  0th,  1870,  and  judgment  for  plaintiff  entered  on  July  12th,  1870, 
and  defendant  appealed  from  the  judgment  on  March  87th,  1871;  held, 
that  the  appeal,  not  haTing  been  taken  within  a  year  from  the  rendition 
ef  the  judgment,  was  too  lata,  and  that,  on  motion.  It  should  be  dls- 


^dVBU.      FBOM      BBCOHD     JUDOlOniT      DOMI     MOT     CUBBT      OBDBB      TacatinQ 

FoBMn  JODOMSMT. —  Where  a  judgment  waa  rendered  for  defeniSaiit, 
and  afterwards,  on  motion  of  plaintiff,  such  judgment  waa  ord«i-«d  to  be 
iracated  and  set  aside,  and  judgment  rendered  for  plaintiff;  heid,  thmt 
alleged  error  In  the  order  could  not  be  rerlewed  on  an  appeal  from  the 
Judgment  for  plaintiff  —  such  order  being  a  special  order,  made  aftic 
anal  judgment  and  Itself  appealable. 
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MmuhABLM  Obobe  cumoT  bv  RancwBD  ox  Avfsal  trou  JuBavaM*. — 
Upon  mn  appeal  from  final  judgment,  an  order,  whlcb  la  ItaeU  made  \tf 
atatnte  the  anbject  of  a  diatinct  appeal,  cannot  be  reyiewed. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  of  ejectment  for  a  lot  in  the  City  and 
County  of  San  Francisco.  On  December  17th,  1869,  find- 
ings were  filed  and  judgment  ordered  to  be  entered  in  favor 
of  defendant  Coleman.  A  few  days  afterwards,  plaintiffs 
moved  on  the  same  findings  for  judgment  the  other  way; 
and  on  December  29th,  1869,  the  former  judgment  was  va- 
cated and  judgment  for  plaintiffs  rendered.  On  July  9th, 
1870,  defendants'  motion  to  vacate  the  latter  judgment  was 
vacated,  and  on  July  twelfth  judgment  for  plaintiffs  entered. 
The  defendant  Coleman  appealed,  and  his  appeal  purports 
to  be  ^'  from  the  judgment  made  and  rendered  against  him 
on  July  9th,  1870,  and  recorded  July  12th,  1870/' 

Z.  Montgomery,  for  Bespondenta, 

The  appeal  in  this  case  should  be  dismissed,  for  the  rea- 
son that  more  than  twelve  months  had  elapsed  between  the 
making  and  entering  of  the  order  for  judgment  and  the 
taking  of  this  appeal.  (Se'e  Oenela  v.  Relyea,  32  Cal.  159 ; 
Casement  v.  Ringold,  28  Cal.  337 ;  Oray  v.  Palmsr,  28  Cal. 
416 ;  Peck  v.  CuHis,  81  OaL  207.) 

The  order  for  judgment  was  made  and  entered  on  Decem- 
ber 29th,  1869.  The  notice  of  appeal  was  dated  March  29thy 
1871. 

B.  8.  Brooks  and  WiUiam  M.  Pierson,  for  Appellant 

The  only  ground  for  dismissing  an  appeal,  undef  the  stat- 
ute, is  the  failure  of  the  appellant  to  furnish  the  necessary 
papers.     (Practice  Act,  Sec  34:6.) 

The  right  to  have  a  cause  heard  in  the  Supreme  Court  is 
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like  the  right  to  have  the  same  cause  heard  in  the  Distriet 
Courts  coustitutionaly  and  cannot  be  taken'  away  by  a  rule  of 
Ciourt,  but  only  by  the  law. 

The  motion  to  dismiss  an  appeal  is  based  upon  an  objec- 
tion to^any  hearing  of  it.  If  the  CJourt  have  to  look  into 
the  transcript,  then  the  case  will  come  on  in  its  regular 
order,  and  if  the  objection  is  well  taken  it  will  prevail,  and 
the  judgment  will  be  aflSrmed.  {Bicheison  v.  Compton,  23 
Cal.  636;  Day  v.  Walton,  2  Hill,  4X)3;  Rogers  v.  Hiaack,  6 
Hill,  621;  Beecher  v.  Conrad,  11  How.  Pr.  181.) 

By  the  Oourt,  Waujiob,  J/; 

.Findings  were  filed  and  judgment  for  the  defendant  ren- 
dered  (though  not  recorded  or  entered  in  form  by  the  Clerk) 
on  the  17th  day  of  December,  1869. 

On  the  29th  day  of  December,  1869,  upon  motion  of 
plaintiff,  this  judgment  was  vacated  and  $et  aside,  and  judg- 
ment was  rendered  for  the  plaintiff  (but  not  recorded  or 
entered  in  form  by  the  Clerk). 

On  the  9th  day  of  July,  1870,  a  motion  made  by  the  de- 
fendant to  set  aside  the  judgment  rendered  on  the  twenty- 
ninth  of  December,  coming  on  to  be  heard,  was  denied,  and 
on  July  12th,  1870,  under  the  direction  of  the  Court  then 
given,  judgment  in  favor  of  the  plaintiff  was  formally  re- 
corded and  entered  against  the. defendant;  and  on  March 
27th,  18.71,  this  appeal  was  taken  from  that  judgment 

This  judgment,  as  entered,  was  in  pursuance  of  the  order 
of  December  29th,  1869 ;  it  recites  that  "  on  motion  of  plain- 
tiff's attorney,  made  in  open  Court,  which  motion  was  based 
upon  the  findings  of  the  Court,  now  on  file  herein,  and  upon 
the  order  of  this  Court  duly  made  and  entered  on  the  '29th 
day  of  December,  1869,  it  is  now  ordered,  adjudged/'  etc. 
It  was  therefore  but  the  entry  in  form  of  the  judgment  ren- 
dered on  the  29tfa  day  of  December,  1869,  and  was  in  effect 
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only  a  special  direction  to  the  Clerk  to  record  in  form  the 
judgment  whidi  by  the  effeot  and  operation  of  the  order  of 
December  twenty-ninth  he  should  have  theretofore  recorded 
in  form. 

The  time  limited  for  an  appeal  from  the  judgment,  thus 
commenced  to  run  from  the  29th  day  of  Deoember,  1869, 
when  the  judgment  was  rendered.  The  appeal  taken  March 
S7th,  1871,  was,  therefore,  too  late,  and  the  respondent's 
motion  to  dismiss  it  must,  for  that  reason,  be  sustained. 

But  even  if  an  appeal  had  been  taken  from  the  judgment 
within  one  year  from  the  rendition  (i.  e.,  the  order  of  Decem- 
ber 29th,  1869),  the  supposed  error  of  the  order  of  that  date 
oould  not  have  been  reviewed  upon  such  an  appeal,  for  that 
order  was  one  entered  in  the  cause  after  the  rendition  of  the 
judgment  of  December  17th,  1869,  which  it  purported  to  set 
aside,  and  was  itself,  as  being  a  special  order  made  after 
final  judgment,  the  subject  of  a  distinct  appeal  (Practice 
Act,  Sec  847),  to  be  taken  in  sixty  days  after  the  making  of 
the  order.  Upon  an  appeal  from  a  final  judgment  an  order 
made  in  the  cause  which  is  itself,  by  statute,  made  the  sub- 
ject of  a  distinct  appeal,  cannot  be  reviewed. 

The  appeal  must  be  dismissed ;  and  it  is  so  ordered, 

Mr.  Justice  Txhflb  did  not  participate  in  the  foregoing 
decision* 


[Ho.  M78.1 


THOMAS  A.  TALBERT  v.  JOHN  SINGLETON  and 
E.  P.  FIGG. 


Surmt  TmjB  ov  SACBAionrio  drr. —  The  deed  of  October  14th,  1848, 
from  John  A.  Batter,  St.,  to  John  A.  Satter,  Jr.,  hai  been  directly  de- 
cided to  indnde  the  lito  of  Sacramento  City;  and  the  qnestlon  Is  no 
longer  an  open  one. 

PM8SSSX0N  OF  LAND  AS  G0N8TB0CTITa  NORCB  OT  P088B880B*8  TXTUI. —  The 

actual  posieflilon  of  land,  with  the  ezerciee  of  the  nsoal  acti  of  ovraer- 
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dilp  and  dominion  oyer  lt»  operates  In  law  aa  conBtmctlve  notice  to  all 
the  world  of  tl^jB  claim  of  title  under  whlcb  the  poseenor  holds. 

BoirtTABLi  TiTLi  AS  Dbfbnsi  TO  AcTiOH  UNDBB  Lboal  Titlb. —  Where* 
the  owner  of  land  sold  the  same,  and  covenanted  to  execute  a  warranty 
deed  therefor  on  payment  of  the  purchase  money,  and  the  purchaser 
took  and  held  actual  possession,  and  afterwards  paid  the  purchase 
money;  held,  that  such  purchaser's,  or  his  grantee's,  equitable  title 
was  a  sufficient  defense  to  an  action  of  ejectment  under  the  Ipgal  title, 
by  the  original  owner,  or  any  one  holding  under  him,  with  notice. 

Bbattachxno  or  Equities  on  Reybstimg  of  Pbopbbty. —  Where  Sutter, 
Jr.,  having  covenanted  to  convey  land,  with  warranty,  to  Holman,  con- 
veyed to  his  father,  who  afterwards  conveyed  back  to  the  son;  held, 
that  whether  ths  father  took  with  notice  or  not,  the  son«  on  recelTtng 
the  reconveyance,  took  the  land  charged  with  Holman's  equities. 

ApptcaTi  from  the  District  Oourt  of  the  Sizth  Judicial  Dis- 
trictj  County  of  Sacramento. 

This  was  an  action  of  ejectment  for  a  lot  on  the  southeast 
comer  of  Fifth  and  K  streets,  in  the  City  of  Sacramento. 
The  facts  of  the  claims  of  the  respective  parties  are  set  forth 
in  the  opinion;  but  it  may  be  added  that  the  deed  from 
Sutter  Jr.,  by  Burnett  to  Holman,  was  a  bargain  and  sale 
deed  of  all  right^  title,  and  interest  of  the  grantor,  with 
a  warranty  against  the  claims  of  all  persons  whatsoever. 
There  having  been  a  judgment  for  defendants,  and  a  motion 
for  a  new  trial  overruled,  the  plaintiff  appealed. 

Heard  A  McComieU  and  Hcufmond  di  Straitan,  for  Ap- 
pellant 

The  deed  from  Sutter,  Sr.,  to  Sutter,  Jr.,  of  October  14th, 
1848,  is  a  conveyance  of  a  specific  tract  of  land  within  cer- 
tain defined  boundaries,  which  do  not  include  the  property 
in  controversy. 

Again,  the  deed  executed  by  Burnett,  in  the  name  of 
Sutter  Jr.,  to  Holman,  was  made  when  Sutter  Jr.,  had  no 
title  and  conveyed  nothing.  Being  but  a  quitclaim  deed, 
it  did  not  pass  the  title  subsequently  acquired  by  Sutter,  Jr. 

(Gee  V.  Moore,  14  Cal.  472 ;  KimbM  v.  Semple,  25  Cal.  452 ; 

t 
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Morrison  v.  Wilson,  30  Cal.  848 ;  Cadiz  v.  Majors,  88  Cal. 
•  289 ;  Rawle  on  Gov.  for  Title,  417,  419,  note  1;  8  Waah  b. 
on  R  P.  483,  and  note  1.) 

Scambel  Cross  and  Robert  (7.  Clark,  for  Bespondenta. 

The  deed  iroim  Sntter,  Sr.,  to  Sntter,  Jr.,  does  inelude  the 
premises,  as  this  Court  has  already  decided.  {Mayo  v. 
Marzewux,  38  Cal.  442,) 

The  deed  from  Sutter,  Jr.,  by  Burnett  to  Holman,  is  not 
a  quitclaim  deed,  but  a  deed  with  warranty  of  title,  and 
does  not  come  within  the  rule  laid  down  in  the  cases  cited 
by  appellant  A  covenant  of  warranty  in  a  deed  otherwise 
quitclaim  carries  with  it  an  after^acquired  title,  if  such  is 
the  intention.  (Sweet  v.  Chreen,  1  Paige,  478;  Oibbs  v. 
Thayer,  6  Gushing,  80 ;  Van  Rensselaer  v.  Kermey,  11  How. 
882.) 

The  plaintiff  and  his  grantors  are  estopped  by  the  deed 
and  agreement  from  Sutter,  Sr.,  to  Burnett,  to  deny  that 
defendants'  grantors  acquired  title  by  virtue  of  the  deed 
executed  by  Burnett  in  the  name  of  Sutter,  Jr.  (Davis  v. 
Davis,  26  GaL  88.)  But  whether  the  last  mentioned  deed 
conveyed  title  or  not,  the  judgment  was  correct,  for  the 
reason  that  defendants  and  their  grantors  purchased  in  good 
faith*  paid  the  purchase  money,  and  entered  into  and  have 
beld  possession  all  the  time  under  a  bond  from  Sutter,  Jr., 
for  a  warrantee  deed. 


By  llie  Court,  Cbockbtt,  J. : 

It  is  no  longer  an  open  question  in  this  Court  whether  the 
'deed  of  October  14th,  1848,  from  Sutter,  Sr.,  to  Sutter,  Jr., 
includes  the  site  of  Sacramento  City.  In  Mayo  v.  Marzeatix, 
88  Cal.  442,  we  had  this  precise  question  under  considera- 
tion, and  held  that  the  deed  includes  the  site  of  said  city. 
Nothing  has  since  ooeuned  to  create  a  doubt  aa  to  tlie  cox^ 
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rectness  of  that  decisioiu  On  die  contrary,  the  argument  of 
the  present  case  has  bat  strengthened  our  former  views  on 
ibis  point 

The  plaintiff's  title  to  the  demanded  premises  is  de- 
Taigned  as  follows:  First  —  Through  a  grant  to  Sutter,  Sr., 
made  by  the  Merican  Government  in  1841,  and  which  has 
been  finally  confirmed  and  patented  to  him.  Second  — A 
deed  from  Sutter,  Sr.,  to  Sutter,  Jr.,  dated  May  7th,  1850. 
Third  —  A  deed  from  Sutter,  Jr.,  to  Mesick,  dated  July  9th, 
1865.  Fourth  —  Through  regular  mesne  conveyances  from 
Hesick  to  the  plaintiff.  This  established  a  prima'fade  title 
in  the  plaintiff. 

To  rebut  this  prima  facie  case  the  defendants  set  np: 
"First  —  A  conveyance  from  Sutter,  Sr.,  to  Sutter,  Jr., 
dated  October  14th,  1848,  and  a  written  contract  made  subse- 
quently, in  the  latter  part  of  that  year,  between  Sutter,  Jr., 
and  Burnett,  by  which  the  former  agreed  to  place  all  his 
town  property  in  the  hands  of  the  latter  for  sale,  and  to  give 
him  one  fourth  of  the  proceeds  of  the  sale  as  a  compensa- 
tion for  his  services.  Second  —  A  power  of  attorney  from 
Sutter,  Jr.,  to  Burnett,  dated  18th  January,  1849,  empower- 
ing him  to  sell  at  his  discretion  any  property  of  the  former 
situate  in  Sacramento  City,  and  to  convey  the  premises  so 
sold  to  the  purchasers  by  good  and  sufficient  deeds,  with 
covenants  of  warranty.  Third  —  A  sale  by  Burnett^  as  attor- 
ney in  fact  for  Sutter,  Jr.,  of  the  premises  in  controversy  in 
this  action  to  one  Holman,  prior  to  the  26th  of  June,  1849, 
and  a  title  bond  from  Sutter,  Jr.,  to  Holman,  whereby  he 
bound  himself  to  convey  the  property,  with  warranty,  on 
the  pnCTment  of  the  purchase  money.  Fourth  —  A  deed 
from  Sutter,  Jr.,  to  Sutter,  Sr.,  dated  June  25th,  1849, 
whereby  the  former  reconveyed  to  the  latter  all  the  prop- 
erly conveyed  by  the  latter  to  the  former  by  the  deed  of 
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October  14th,  1848,  excepting,  however,  from  the  convey- 
ance ^  any  .and  all  lots  of  land  lying  and  being  within  the 
afore-described  boundaries  which  the  said  party  of  the  first 
part  may  have  granted  and  conveyed  by  deed  or  deeds  bear- 
ing date  anterior  to  that  of  these  presents/  Fifth  —  An  in- 
strument in  writing  from  Sutter,  Sr.,  to  Burnett,  dated  July 
24th,  1849,  which  recites  the  fact  of  the  conveyance  of  Octo- 
ber 14th,  1848,  from  Sutter  to  his  son,  and  the  contract  be- 
tween the  latter  and  Burnett,  together  with  the  power  of 
attorney  and  the  reconveyance  of  June  25th,  1849,  and  the 
further  fact  that  sales  had  been  made  by  Burnett  for  which 
deeds  had  not  been  executed,  and  then  proceeds  to  author- 
ize Burnett  to  '  go  on  and  close  up  all  sales  made  previous 
to  the  notification  of  said  reconveyance,  ♦  ♦  ♦  and  exe- 
cute deeds  for  them  under  the  power  of  attorney  given  by 
said  John  A.  Sutter,  Jr.,  the  said  John  A.  Sutter  hereby 
confirming  said  conveyances.'  Sixth  —  That  Holman  paid 
the  purchase  money  for  the  premises  in  controversy,  and  on 
the  15th  of  January,  1850,  Burnett,  as  attorney  in  fact  of 
Sutter,  Jr.,  conveyed  them  to  him  by  deed.  Seventh  —  That 
Holman,  immediately  after  his  purchase,  went  into  posses- 
sion of  the  premises,  and  he  and  his  grantees  have  ever 
since  continued  in  possession,  and  have  erected  thereon 
expensive  and  permanent  improvements  of  great  value. 
Eighth  —  That  whatever  title  Holman  acquired  is  vested  in 
the  defendants.'^  It  further  appears  in  the  case  that,  when 
Sutter,  Jr.,  reconveyed  the  property  to  his  father  by  the 
deed  of  June  25th,  1849,  he  also  assigned  and  transferred 
to  him  all  the  purchase  money  remaining  unpaid  upon  sales 
previously  made  by  Burnett  under  the  power  of  attorney 
from  Sutter,  Jr. 

These  being  the  facts,  the  first  point  for  inquiry  is, 
whether  the  plaintiff  occupies  any  other  or  better  position 
than  Sutter,  Jr.,  would  have  done  if  he  had  never  conveyed 
to  Mesick,  or  any  one  else^  the  title  which  he  acquired  from 
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his  father  by  the  deed  of  May  7th,  1850,  and  if  he  had  him- 
self been  the  plaintiff  in  the  action.  If  the  present  plaintiff 
occupies  a  more  favorable  position  it  can  only  be  because 
he,  or  some  one  of  his  grantors  through  whomthe  title  passed^ 
was  an  innocent  purchaser,  in  good  faith,  without  notice  of 
the  defendants'  equities.  If  Mesick  and  all  the  subsequent 
grantees,  down  to  and  including  the  plaintiff,  had  notice, 
either  actual  or  constructive,  of  these  equities,  the 
plaintiff  stands  in  no  better  position  than  Sutter,  Jr.,  his 
grantor,  would  have  occupied  had  he  been  the  plaintiff,  hold- 
ing the  title  acquired  from  his  father  under  the  deed  of 
May  7ih,  1860. 

The  parties,  plaintiff  and  defendant,  claim  under  a  com- 
mon source  of  title ;  and  as  early  as  July,  1849,  Holman  was 
in  possession  of  these  premises  under  his  purchase  from  Sut- 
ter, Jr.,  and  he  and  his  grantees  have  ever  since  been  in  the 
actual  possession,  and  have  erected  expulsive  and  valuable 
improvements  thereon.  That  the  actual  possession  of  land, 
with  the  exercise  of  the  usual  acts  of  ownership  and  domin- 
ion over  it,  operate  in  law  as  constructive  notice  to  all  the 
world  of  the  claim  of  title  under  which  the  possessor  holds, 
is  too  well  settled  to  merit  discussion.  When  Mesick  took 
his  conveyance  from  Sutter,  Jr.,  in  1856,  Holman,  or  his 
grantee,  was  in  the  actual  and  exclusive  possession,  having 
fully  paid  the  purchase  money,  and  claiming  title,  not  only 
under  his  original  purchase,  but  under  a  recorded  deed  made 
in  1850  by  Burnett,  as  attorney  in  fact  for  Sutter,  Jr.,  under 
a  duly  recorded  power  of  attorney.  The  possession  of  Hol- 
man and  his  grantees,  under  these  circumstances,  was  con- 
structive notice  to  Mesick ;  and  all  subsequent  grantees  claim- 
ing under  him  are  likewise  affected  with  notice  by  the 
continued  exclusive  possession  of  the  defendants  and  their 
grantors  holding  under  Holman.  I  am,  therefore,  of  opinion 
that  the  plaintiff  oeoupies  no  better  position  than  Sutter,  Jr., 
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would  have  done  had  he  heen  the  plaintiff,  holding  the  title 
conveyed  to  hun  hy  his  father  in  May^  1850. 

What  relation,  then^  did  Sutter,  Jr.,  occupy  towards  the 
properly  when  he  received  from  his  jfather  the  deed  of  May 
7thy  1850?  Oould  he  have  maintained  ejectment  against 
Holman,  then  in  possession,  who  had  purchased  the  prop- 
erty from  him,  and  had  paid  the  purchase  money,  and  with 
whom  he  had  entered  into  a  covenant  that,  on  the  payment 
of  the  purchase  money,  he  would  convey  the  title,  with  a 
covenant  of  warranty?  It  is  obvious,  for  several  reasons, 
that  he  oould  not  have  maintained  the  action:  First— *  If 
the  legal  title  passed  from  him  to  his  father  by  the  deed  of 
June  25th,  1849,  his  father  took  it  with  notice  of  Holman's 
equities.  If  he  had  not  esqpress  notice  of  the  sale  to  Holman, 
he  had  information  enou^  to  put  him  on  inquiry,  which 
is  equivalent  to  express  notice.  But,  if  he  had  no  notice, 
either  actual  or  constructive,  nevertheless,  when  he  recon- 
veyed  the  title  to  his  son  in  May,  1850,  there  can,  be  no 
doubt  that  the  latter  took  it,  charged  with  Holman's  equities, 
as  fully  and  to  the  same  eztont  as  if  he  had  not  made  the 
conveyance  to  his  father.  He  was  still  bound  by 
his  covenant  to  convey,  with  warranty,  and  if  he  had  refused 
to  perform  his  agreement  a  Court  of  equity  would  have  com- 
.  pelled  him.  If  he  had  made  no  written  covenant  to  convey, 
nevertheless  he  had  sold  the  land  to  Holman,  who  had  paid 
the  purchase  money  and  was  let  into  the  possession,  and  this 
entitled  the  latter  to  a  specific  performance  of  the  contract. 
Sutter,  Jr.,  had  the  legal  title  in  trust  for  Holman  and  his 
successors  in  interest;  and,  in  a  suit  for  specific  performance, 
a  Court  of  equity  would  have  compelled  him  to  convey  in 
accordance  with  his  contract.  Holding  the  naked  legal  title, 
he  would  not  have  been  allowed  to  disturb  his  ven- 
dee, who  was  rightfully  in  possession,  holding  the  equitable 
title.  (Lave  v.  Wathins,  40  Cal.  647.)  This  view  of  the 
case  is  decisive  of  it    Sutter,  Jr.,  could  not  have  maintained 


Oct  1871.]  Tai-bebt  t;.  HoppBB.  80t 


Points  decUMU 


ejeetment  against  the  defendants^  evesi  though  he  had  never 
parted  with  the  legal  title  acquired  through  the  deed  of 
May  7thy  1850 ;  and  the  present  plaintiff,  as  has  been  already 
stated,  is  in  no  better  position.  He  has  no  other  or  better 
status  than  Sutter,  Jr.,  had,  inasmuch  as  Mesick  and  all  his 
successors  in  interest  purchased  with  constructive  notice  of 
defendants'  equities,  and,  therefore,  were  not  purchasers  in 
good  faith. 

Second  —  I  have  a  grave  doubt  whether  these  premises 
were  not  excepted  from  the  conveyance  from  Sutter,  Jr.,  to 
Sutter,  Sr.,  and  whether  the  instrument  from  the  latter  to 
Burnett  was  not,  in  its  legal  effect,  a  power  of  attorney, 
authorizing  the  conveyance  to  Holman,  and  whether,  in  a 
Court  of  equity,  the  conveyance  would  not  have  been 
treated  as  the  deed  of  Sutter,  Sr.  But  it  is  unnecessary 
to  decide  these  points,  and  I,  therefore,  express  no  opinion 
upon  them. 

The  point  as  to  the  regularity  of  the  term  of  the  Court  at 
which  the  cause  was  tried  is  not  tenable.  {TaJbeti  ▼•  Hop- 
per, decided  at  the  present  term.) 

Judgment  affirmed. 


By  Waixacb,  J. :  . 

I  ooncor  in  the  judgment  of  affimumoai 


[Ma  2.470.) 

THOMAS  A.  TALBERT  v.  WILLIAM  HOPPER  ato 
CHARLES  HEIimiCH. 

Judicial  Nonca  or  Tibics  ot  District  Ooukts. —  The  SopreiM  Court 
win  take  jnOldtA  notlee  of  the  regalar  terma  of  the  Diatrlct  Coorta  aa 
fixed  by  statute,  and  alao  of  the  fact  that  they  are  anthorlxed  by  atatote 
(Stats.  1863-4,  p^  118),  to  adjourn  any  general  term  !n  one  county 
within  their  dlatrlcta  to  a  day  certain  within  the  time  prescribed  (or  th* 
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commencemeiit  of  tbe  next  term  In  the  lame  county,  proTlded  such 
■pedal  term  ehall  not  Interfere  with  any  general  term  in  each  district. 
AOJOUBNBD  Tbbm  OF  DISTRICT  C6UBT. —  Where  the  general  February 
Term  of  the  Sixth  District  Coort  for  Sacramento  County  most  have  com- 
menced on  February  first  and  concluded  prior  to  March  fifteenth;  and 
the  general  March  Term  of  the  same  Court  for  Yolo  County  must  hsTe 
commenced  on  March  fifteenth  and  concluded  prior  to  April  fifth;  held, 
that  under  and  by  compliance  with  the  Act  of  1864,  providing  for  ad- 
journed terms  (Stats.  1863-4,  p.  118,)  such  Court  could  hold  a  legal 
session  In  Sacramento  County,  after  March  fifteenth,  and  up  to  April 
fifth. 

rSBSUMPTION    IM    FaVOI    OF    LBOALITT    OF    SlSSIONS    OF    DiSTBICT    COUST. — 

Where  It  appeared  from  a  record  on  appeal  from  a  District  Court  for  a 
certain  county  that  the  trial  took  place  on  a  day  subsequent  to  the  regu- 
lar general  term  In  such  county;  held,  that  as  by  compliance  with  the 
statute  of  1864,  relatlre  to  adjourned  terms  (Stat.  1863-4,  p.  118),  such 
Court  could  be  legally  held  at  such  time,  it  would  be  presumed.  In  the 
absence  of  any  showing  to  the  contrary,  that  it  was  legally  held. 

TnaTiNO  OF  Titls  undbr  Diubd  upon  Condition  PnBCBDRNT. —  The  Instru- 
ment executed  by  John  A.  Sutter,  Jr.,  to  Brannan,  Bruce,  Graham,  and 
Wetslar,  on  June  26tli,  1860,  in  reference  to  Sacramento  and  other 
property,  was  a  deed  upon  condition  precedent;  and  upon  the  perform- 
ance of  that  condition,  which  was  the  payment  of  the  purchase  money, 
the  title  to  the  lands  described  Tested  In  grantees. 

DraerMBNT  Founded  upon  Titls. —  Where  a  plaintiff  relies  upon  title  as 
the  basis  of  his  right  to  recover  possession,  and  fails  to  establish  his 
title,  the  judgment  Is  properly  rendered  against  him. 

ApFEAii  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

Ejectment  for  lihree  building  lots  in  the  City  of  Sacra- 
mento. The  deed  from  John  A,  Sutter,  Jr.,  to  Samuel  Bran- 
nan,  Samuel  C.  Bruce,  Julius  Wetdar,  and  James  S.  Ora- 
ham,  referred  to  in  the  opinion,  was,  in  form,  a  grant,  bar- 
gain, and  sale  deed,  coupled  with  a  full  power  of  attorney 
to  take  possession  of  and  in  his  name  to  sell,  twenty-two 
hundred  building  lots  in  the  City  of  Sacramento,  and  vari- 
ous other  property,  the  consideration  for  which,  one  hundred 
and  twenty-five  thousand  dollars  in  all,  was  thereafter  to  be 
paid,  one-fifth  on  July  1st,  1850,  one-fifth  on  September  29th, 
1850,  and  the  balance  on  July  Ist,  1851 ;  and  containing  a 
provision  and  covenant  that  in  case  the  said  payments  should 
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be  made  as  stipulated^  **  then  this  mstrument  is  to  take  effect 
as  a  full  and  complete  conyeyance  in  fee  of  all  and  singular 
the  lands,  tenements,  hereditaments,  appurtenances,  and  real 
estate,  in  the  State  of  California,  belonging  to  or  in  which 
the  said  party  of  the  first  part,  his  heirs,  executors,  adminis* 
trators,  or  assigns  is  or  are  in  any  way  entitled  or  interested ; 
and  the  said  party  of  the  first  part,  for  himself,  his  heirs, 
executors,  administrators,  and  assigns,  doth  further  covenant 
to  and  with  the  said  parties  of  the  second  part,  their  heirs 
and  assigns,  that  in  case  the  said  party  of  the  first  part,  his 
heirs,  executors,  administrators,  or  assigns,  in  any  way  n^- 
lect  or  refuse  to  fulfill  the  above  covenants  made  by  the  said 
party  of  the  first  part  for  himself,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  then  this  instrument  is  to  take  effect 
immediately  thereupon  as  a  full  and  complete  conveyance  in 
fee  of  all  and  singular  the  lands,  tenements,  hereditaments, 
appurtenances,  and  real  estate  whatsoever  and  wheresoever 
in  the  State  of  California,  belonging  to  or  in  which  the  said 
party  of  the  first  part,  his  heirs,  executors,  administrators, 
or  assigns  is  or  are  in  any  way  entitled  or  interested/' 

The  cause  was  substantially  the  same  as  that  of  Talbert 
▼.  Singleton,  reported  ante,  with  which,  and  others,  it  was 
tried  in  the  Court  below,  commencing  on  March  18ih,  1869. 
There  having  been  a  judgment  for  defendants  and  moticm 
for  new  trial  overruled,  plaintiff  appealed. 

Heard  A  McConnell  and  Haymond  <£  Straiten,  for  Appel- 
lants. 

Robert  C.  dark  and  Samuel  Crou,  for  Eespondenta. 

By  the  Court,  Spsaoub,  J.s 

On  the  reopening  of  the  original  submission  of  this  cause, 
appellant  made  and  now  urges  the  point  that  on  the  18th 
day  of  March,  1869,  and  on  the  succeeding  days,  which  by 
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the  record  is  shown  to  have  been  the  time  when  the  cause 
was  tried;  the  Sixth  Judicial  District  Court  for  the  Counly 
of  Sacramento  could  have  had  no  legal  existence,  except 
upon  special  conditions,  and  that  the  record  in  the  case  fail- 
ing to  show  affirmatively  the  existence  of  these  prerequisite 
conditions  the  trial  is  a  nullity.  This  Court  will  take  judi- 
cial notice  of  the  regular  terms  of  the  District  Courts,  as 
fixed  by  statute,  and  also  of  the  fact  that  by  statute  the 
several  District  Courts  of  the  State  are  authorized  to  ad- 
journ any  general  term  of  their  Court  in  one  county  com- 
posing their  district  to  a  day  certain  within  the  time 
prescribed  by  law  for  the  commencement  of  the  next  term 
for  such  county;  provided  such  special  term  shall  not  inter- 
fere with  a  general  term  in  such  district  (Stats.  1863^,  p. 
118,)  The  general  terms  of  the  District  Court  for  Sacra- 
mento Coimty  are  fixed  by  law  to  commence  on  the  first 
Mondays  of  February,  April,  June,  August^  October,  and 
December  of  each  year;  and  for  Yolo  County,  the  only 
other  county  composing  the  Sixth  Judicial  District,  on  the 
third  Mondays  of  March,  July,  and  November  of  each  year^ 
The  general  February  Terms  of  the  Sixth  District  Court  for 
Sacramento  County  must,  therefore,  be  held  commencing 
on  the  first  Monday  of  February,  and  concluded  before  the 
third  Monday  of  March  in  each  year;  and  for  the  year 
1869  such  general  term  must  have  commenced  on  the  first 
'dsLj  of  February,  and  have  concluded  at  some  time  prior  to 
the  fifteenth  day  of  March ;  and  the  general  March  Term  of 
said  Court  for  Yolo  County  must  have  commenced  on  the 
fifteenth  day  of  March,  and  have  concluded  at  some  time 
prior  to  the  first  Monday  or  fifth  day  of  April,  the  day  fixed 
by  law  for  the  commencement  of  the  general  April  Term 
for  Sacramento  County. 

By  the  Act  of  March  1st,  1864,  above  referred  to,  it  is 
provided  as  follows:  "It  shall  be  lawful  for  the  District 
Court  sitting  in  any  county  of  this  State,  by  an  order 
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entered  on  its  minutes,  to  adjonm  the  Court  to  a  day  cer- 
tain within  the  time  fixed  by  law  for  the  commencement  of 
the  next  term  in  such  county,'  notwithstanding  a  term  or 
terms  for  Bome  other  county  within  the  same  district  may 
intervene;  provided  that  such  special  term  shall  not  inter- 
fere with  any  general  term  in  said  district" 

It  appears  by  the  terms  of  this  Act,  it  was  possible  and 
entirely  competent  for  the  Sixth  Judicial  District  Court  to 
have  been  in  session  as  such  Court  for  the  County  of  Sacra- 
mento on  the  18th  day  of  March,  1869,  and  to  have  con- 
tinued such  session  as  a  legally  constituted  District  Court 
for  Sacramento  County  up  to  and  including  the  3d  day  of 
April,  1869,  by  a  compliance  with  the  provisions  of  the 
statute  of  March  Ist,  1864.  The  general  March  Term  of 
said  Court  for  Yolo  County,  in  the  year  1869,  must  have 
commenced  on  the  fifteenth  day  of  March,  and  may  have 
been  finally  adjourned  before  the  eighteenth  day  of  March. 
There  is  nothing  in  the  record  before 'this  Court  tending  to 
show  that  the  terms  and  conditions  of  this  Act  of  March 
1st,  1864,  had  not  been  fully  answered;  and  in  the  absence 
of  such  showing  by  the  record  it  must  be  presumed  that 
what  was  done  by  the  Court  below  was  properly  and  legally 
done;  that  the  prerequisite  steps  and  conditions  necessary 
to  constitute  a  legal  District  Court  in  the  County  of  Sacra- 
mento on  the  18th  day  of  March,  1869,  had  been  taken  and 
existed.  Error  is  not  to  be  presumed,  but  when  alleged  it 
must  be  affirmatively  shown. 

The  instrument  executed  by  John  A.  Sutter,  Jr.,  to  Bran- 
nan,  Bruce,  Graham,  and  Wetzlar,  dated  June  20th,  1850,* 
was  unquestionably  a  deed  upon  condition  precedent,  and 
upon  full  performance  of  the  precedent  condition,  to  wit: 
the  payment  of  the  purchase  price  agreed  upon  by  the 
grantees  to  the  grantor,  his  title  to  the  lands  described 
Vol.  xlii.->26 
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therein  vested  in  the  grantees.  The  question  of  fact  as  to 
whether  the  purchase  price  was  fully  paid  or  settled  by  the 
granteeSi  to  the  satisfaction  of  and  accepted  by  the  grantor, 
prior  to  the  9th  day  of  July,  1855,  the  date  of  the  deed 
from  the  same  grantor  to  William  Mesick,  through  whom 
plaintiff  claims  title  to  the  demanded  premises,  must  have 
been  found  in  the  affirmative  by  the  Court  below.  The 
record  discloses  no  evidence  upon  this  question,  except  the 
evidence  of  Julius  Wetzlar,  one  of  the  grantees  in  the  deed 
of  June  20th,  1850 ;  and  I  am  not  prepared  to  say  that  this 
evidence  is  insufficient  to  justify  the  finding.  This  deed  of 
June  20th,  1850,  included  the  premises  in  controversy;  and 
the  conditions  thereof  having  been  fully  performed  by  the 
grantees  named  therein,  to  the  satisfaction  of  the  grantor, 
prior  to  the  9th  day  of  July,  1855,  the  title  vested  absolutely 
in  the  grantees  prior  to  that  date;  hence,  on  that  date  John 
A.  Sutter,  Jr.,  had  no  title  in  the  demanded  premises  to 
convey  to  Mesick,  through  whom  plaintiff  claims.  The 
plaintiff,  therefore,  having  relied  upon  title  as  a  basis  of  his 
right  to  recover  the  possession,  and  failed  to  establish  bis 
title,  judgment  was  properly  rendered  against  him. 
Judgment  affirmed* 


THOMAS  U.  SWEENEY  v.  JAMES  REILLT  wr  al. 

'Bbbticb  of  NoncB  ov  Afvbal.^*  The  vtatate  proyldee  no  time  within  which 

notice  of  appeal  moat  be  eenred,  except  that  It  mnat  be  aeryed  before 

the  ondertaklng  on  appeal  li  filed. 
ABAjrDONUiMV  —  iKADiciasiBUi   Byidbno. —  8.   aned    B.    In    ejectment,   and 

proved  a  prima  faeto  prior  poeaeailoB;  In  order  to  ehow  that  8.  had 
..l^bpMdp^ed  the  premlaea  for  othera,  B.  offered  a  preemption  declaration  .by 

B.  made  nnder  the  Act  of  April  22d»  18G2,  and  the  eridence  waa  admitted. 

Held,  that  the  admlailon  waa  erroneona. 
PU8ui£PTiON  OF  INJITBY. —  Injary  will  be  preaumed  ^from  error*  where  the 

record  falla  to  ehow  that  no  error  waa  dona. 
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BSBoifBODS   iNBXftucTXONfl  —  Bbttib  PosBSSBiOfN. —  In   an  action  of  eject. 

.    ment  It  !■  error  to  Instruct  tbe  Jnry  that  the  defendant,  being  in  xweeea- 

■ion.  plaintlit  cannot  recover  onleaa  he  proTe  an  earlier  and  better  poa- 


lOBM  —  ABANDoxmEifT.—-  In  rach  a  case  it  Is  not  error  to  refuse  to  Instruct 
the  jury  that  after  the  entay  of  defendant  no  neglect  or  omission  of 
plain tlir  in  taking  or  ezerclslng  possession  of  the  land,  can  be  considered, 
as  an  Indication  of  abandonment. 

Apptcat.  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of.  San  Francisco. 

This  was  an  action  of  ejectment  commenced  in  May,  1864. 
The  trial  was  by  the  Court  with  a  jury.  The  plaintiff  intro- 
duced evidence  tending  to  prove  that  he  had  moved  upon 
the  land  in  suit  in  1854,  had  cultivated  it,  and  exercised 
other  acts   of  ownership  over  it,  continuously,  until  1863. 

The  following  paper,  duly  subscribed  and  sworn  to  by  the 
plaintiff,  was  offered  in  evidence  by  the  defendant,  and  was 
admitted  by  the  Court  against  the  plaintiff^s  objection: 

"Know  all  men  by  these  presents,  that  I,  Thomas  U. 
Sweeney,  of  the  County  of  San  Francisco,  in  the  State  of 
California,  upon  my  oath  do  hereby  depose  and  declare  that 
I  am  now  in  the  occupation  of  the  following  described  tract 
or  parcel  of  land,  situated  in  the  said  county,  and  bounded 
and  described  as  follows,  to  wit:  Commencing  at  a  point 
about  two  rods  northeast  of  a  certain  spring,  emptying  into 
the  adjoining  ranch  of  one  'Schaat;'  thence  running  south 
seven  and  one  quarter  (7J)  degrees,  west  4  73-100  chains ; 
thence  south  seven  and  one  half  (7i)  degrees  east,  10  89-100 
chains;  thence  south  nineteen  and  three  quarters  (19})  de- 
grees, west  3  63-100  chains;  thenoe  south  seventeen  (17) 
degrees  west,  7  45-100  chains ;  thence  south  twenty-two  and 
one  half  (22^)  degrees  west,  8  38-100  chains;  thence  south 
6  60-100  chains ;  thence  north  eighty  and  one  half  (80^)  de- 
grees west,  49  chains ;  thence  north  24  16-100  chains ;  thence 
north  eighty-nine  (89)  degrees  east,  24  80-100  chains; 
thence  north  eighty-five  (86)  degrees  east,  27  85-100  chains, 
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to  the  place  of  begimiing.  Being  the  same  parcel  of  land 
and  premises  occupied  by  me.  And  I  further  state  and  de- 
clare that  the  lines  of  my  said  claim  do  not  embraoe  nore 
than  one  hundred  and  sixty  acres  of  land. 

^'  That  I  am  a.  citizen  of  the  United  States,  and  that  I 
have  taken  no  other  claim  under  the  Act  of  the  Legislature 
hereinafter  mentioned,  to  the  best  of  my  knowledge  and  be- 
lief, and  that  the  said  land  is  not  claimed  under  any  existing 
title  to  my  knowledge. 

^^And  I  further  state  and  declare  that  improvements  par- 
taking of  the  realty  have  been  made  by  me  upon  the  said 
land,  and  that  the  same  are  now  existing  thereon,  to  the 
value  of  two  hundred  dollars.. 

^^And  that  this  declaration  is  made  by  me  pursuant  to  an 
Act  of  the  Legislature  of  the  State  of .  California,  entitled 
'An  Act  prescribing  the  mode  of  maintaining  and  defend- 
ing possessory  actions  on  public  lands/  approved  on  the  20th 
day  of  April,  A.  D.  1862. 

''In  witness  of  the  foregoing,  I  have  hereunto  aet  mj 
hand  this  19th  day  of  Jxme,  A,  D.  ISeO.** 

The  jury  rendered  a  verdict  for  the  def^idants,  and  judg- 
ment was  rendered  accordingly.  The  plaintiff  moved  for  a 
new  trial.  The  motion  was  denied,  and  he  api)ealed  from 
the  order  denying  the  motion  and  from  the  judgment. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Jarboe  &  Harrison,  for  Appellants. 

The  land  described  in  the  paper  offered  in  evidence  by 
the  defendants  was  not  the  land  in  suit ;  and  in  that  instru- 
ment the  plaintiff  merely  swore  as  he  was  required  to  swear 
by  the  Act  under  which  he  was  proceeding — that  he  had 
taken  no  other  claim  under  that  Act  It  was,  therefore, 
clearly  immaterial  and  irrelevant  for  any  purpose  in  this 
action.    The  Court  erred  in  admitting  it,  and  it  will  be  pr^ 
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gmned  that  the  plaintiff  was  injured  by  the  error.  (3  Gra- 
ham &  Waterman,  New  Trials,  708 ;  Spanagel  v.  DelUnger, 
36  CaL  283 ;  Boyle  v.  Coleman,  13  Barb.  48 ;  Richardson  ^. 
McNuUy,  24  Oal.  346;  Attwood  v.  Fricot,  17  Cal.  37.)  The 
Court  erred  in  giving  the  jury  the  instruction  as  to  better 
possession.  The  prior  possession  need  not  be  a  better  one, 
but  only  an  earlier  one.  The  law  allows  a  plaintiff  to  recover 
on  proof  of  prior  possession,  because  that  possession  is  prima 
facie  evidence  of  title,  and  a  proof  of  possession,  however 
short,  will  enable  a  plaintiff  to  recover.  (Potter  v.  Enowles, 
6  Cal.  87;  Adams  on  Ejectment,  137;  4  Johnson,  210.) 

The  Court  erred  in  refusing  the  instruction  asked  by  the 
defendants,  that  after  the  entry  of  the  defendants  upon  the 
premises  no  ueglect  or  omission  of  the  plaintiff  in  taking  or 
exercising  possession  of  the  land  could  be  considered  by  the 
jury  as  an  indication  of  an  abandonment  of  the  land,  for  the 
reason  that  a  party  cannot  abandon  what  he  has  not  in  his 
poesession.  (Stephens  v.  Mansfield,  11  CaL  866 ;  Pttrtridge 
▼.  McKinney,  10  Cal.  183.) 

0.  F.  jd  A.  H.  Sharp,  tor  Eeepondent 

The  appeal  must  be  dismissed,  as  the  notice  of  appeal  was 
not  served  until  two  days  after  the  filing.  The  preemption 
claim  was  admissible,  not  only  as  tending  to  prove  tiiat  fact, 
but  also  as  corroborative  of  defendants'  evidence.  The  evi- 
dence established  that  plaintiff  declared  he  had  abandoned 
these  premises  for  others  on  the  San  Miguel;  and  we  show 
by  his  sworn  statement  that  about  the  same  time  he  did  pre- 
empt the  identical  premises  he  said  he  had.  It  may  have 
been  accumulative,  but  it  was  certainly  relevant.  It  was 
not  offered  to  contradict  plaintiff,  but  it  would  have  been 
admissible  for  that  purpose. 

The  portion  of  the  charge  complained  of  was  without  in- 
jury. The  prior  possession  of  plaintiff  was  conceded.  The 
defendants  relied  on  abandonment  alone.     The  instruction 
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asked  for  by  the  defendant  was  rightly  refused.  The  testi- 
mony established  that  plaintiff  left  without  the  intention  of 
returning,  and  that  intention  ipso  facto  proved  an  abandon- 
ment. (Keane  v.  Cannivan,  20  Cal.  305 ;  BeU  v.  Bed  Rock 
Company,  86  CaL  217;  Moon  v.  BoUins^  86  CaL  837.) 

By  the  Court,  Tbmpls,  J.: 

The  fact  that  the  notice  of  appeal  was  not  served  until 
two  days  after  it  had  been  filed,  is  not  a  valid  objection  to 
the  appeal.  The  statute  prescribes  no  time  within  which 
this  service  must  be  made,  except,  of  course,  that  it  must 
be  served  before  the  undertaking  is  filed,  which  must  be 
within  .five  days  after  the  notice  has  been  filled. 

The  action  was  ejectment,  and  one  of  the  issues  made  was 
whether  the  plaintiff  had  abandoned  the  premises  before  the 
entry  of  the  defendants.  This  defense  admitted  the  plain- 
tiff's prior  possession  for  the  purposes  of  the  defense.  On 
the  trial  the  defendants  offered  a  certified  copy  of  a  state- 
ment and  an  affidavit  made  by  the  plaintiff  under  the  provi- 
sions of  an  Act  of  the  Legislature  passed  April  20th,  1852, 
entitled  ^^An  Act  prescribing  the  mode  of  maintaining  and 
defending  possessory  actions  on  public  lands.''  The  sworn 
statement  recited  that  the  land  described  in  it  was  occupied 
by  the  affiant,  and  that  he  had  taken  no  other  claim  under 
that  Act.  This  was  offered  to  show  abandonment,  and  was 
received  in  evidence  against  the  exceptions  of  the  plaintiff. 

The  admission  of  this  evidence  was  certainly  erroneous, 
for  the  instrument  in  question  couid  have  had  no  bearing 
whatever  upon  the  issue  of  abandonment  It  was  undoubt- 
edly proper  to  show  the  acts  of  the  plaintiff  in  removing  his 
improvements  from  the  premises  claimed  to  have  been  aban- 
doned, and  in  locating  upon  and  improving  a  different  tract 
This,  however,  would  not  be  sufficient  in  itself  to  show  aban- 
donment, and  it  could  not  be  material  in  any  respect  to  show 
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that  he  claimed  under  an  Act  of  the  Legialatare  which  at- 
tempted to  prescribe  what  should  constitute  possession  in  a 
particular  class  of  cases.  Nor  can  we  see,  from  the  record, 
that  this  error  did  not  prejudice  the  plaintiff.  Ko  evidence 
which  is  wrongly  admitted  because  of  its  irrelevance  or 
immateriality,  ought  to  have  weight  with  a  jury;  but  it  is 
sometimes  difficult  to  say  that  it  has  not  had  weight  The 
jury  may  have  been  led  to  think  that  plaintiff  could  not  hon- 
estly make  such  an  affidavit  while  he  was  laying  claim  to 
another  tract.  Injury  will  be  presumed  from  error  where 
we  cannot  see  from  the  record  that  none  has  been  done. 
{Spanagel  v.  DeUmger,  88  CaL  278.) 

It  was  also  error  to  instruct  the  jury  that  the  defendants, 
being  in  possession,  plaintiff  could  not  recover,  unless  he 
proved  an  earlier  and  better  possession*  The  possession  need 
not  have  been  better,  aa  implying  a  comparison  between  the 
acts  constituting  the  prior  possession  of  the  plaintiff  and  the 
present  possession  of  defendants.  The  word  has  no  point, 
unless  in  reference  to  such  comparison^  It  cannot  be  under- 
stood as  implying  that  a  prior  possession  would  be  a  better 
possession ;  and  if  such  were  the  intention  of  the  Judge  who 
presided  at  the  trial,  the  language  failed  to  express  his  mean- 
ing, and  was  calculated  to  mislead  the  jury. 

The  instmcti<m  asked  for  by  the  plaintiff,  to  the  effect 
that  after  the  entry  of  defendants  no  neglect  or  omission  of 
plaintiff,  in  taking  or  exercising  possession  of  the  land,  can 
be  considered  as  an  indication  of  an  abandonment,  was  prop- 
erly refused.  It  is  very  true  that  one  cannot  abandon  land 
when  he  has  not  possession,  and  also  that  the  mere  n^lect 
or  omission  to  assert  one's  title  to  land  from  which  he  has 
been  ousted  for  a  period,  within  the  Statute  of  Limitations, 
is  not  evidence  of  abandonment  The  question  of  abandon- 
ment is  to  a  great  extent  one  of  intention,  which  must  be 
shown  from  the  dromnstanoes  of  eadi  case;  and  if  the  evi- 
dence were  that  the  plaintiff  left  the  premises  sued  for,  and 
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removed  his  improvements  to  another  tract  in  the  vicinity, 
tod  afterwards  knew  of  the  entry  of  the  defendants  and  their 
claim  of  title,  it  might  have  a  bearing  npon  the  intentions 
of  plaintiff  with  reference  to  the  premises,  if  he  stood  hj 
and  saw  the  defendants  improving  and  occupying  the  land 
for  a  long  period  of  years,  and  asserted  no  claim.  It  would 
not  work  an  estoppel,  or  be  of  itself  evidence  of  abandon- 
ment, but  it  may  well  be  taken  into  consideration,  in  con- 
nection with  other  circumstances^  to  throw. light  upon  the 
intentions  of  the  plaintiff. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

Spragub,  J^  ooncurririg  specially: 

I  concur  in  the  judgment  solely  on  the  ground  of  the  error 
in  giving  the  instruction  referred  to  in  the  opinion. 


[Ho.  8,781.] 

FREDERICK  KAPP  v.  ARTHUR  BL  GRIFFITH  ato 
HARRIET  W.  GRIFFITH. 

•xATina  OF  LiMiTATxoirs  jkB  10  SwutACT  PMmBTT  OP  lfA«inB»  Woman. 

—  As  a  married  woman,  onder  aectlon  seyen  of  ttb  Practice  Act»  majr 
maintain  ejectment  for  her  separate  property,  without  Jolninf  her  hus- 
band, her  coverture  doea  not  create  a  disability  ao  as  to  save  the  bar  of 
the  Statute  of  Limitations  as  to.  80<A  property  —  the  amcDdment  of 
April  18tb,  1868  (Stats.  1863,  p.  82S)»  having  changed  the  rale  of  the 
statute  of  1860  on  this  subject 
Adtbbsb  PoBsnasioN  or  Ssparavb  PnoPMrnr  op  Habbibd  Woman. —  Adverse 
possession  for  Ave  years  of  the  separate  property  of  a  married  woman 
creates  a  bar  under  the  Umltetlon  Act  of  April  18th,  1868  (Stats. 
1863,  p.  826),  and  Is  a  good  defense  to  an  action  of  ejectment  by  her 
or  her  grantee. 

Appbal  from  the  District  Oonit  of  the  Third  Judicial  Dis- 
trict, Alameda  County. 
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The  facts  are  stated  in  the  opinioiu 

B.  B.  Noyes  and  M.  O.  Cdbh,  for  Appellant 

Title  by  adverse  possession  does  not  run  against  a  married 
woman.  (Michall  v.  Wyait,  2  Ala.  318 ;  McDonald  Vk  Mc- 
Quire,  8  Texas,  361 ;  27  Conn.  70.) 

Onr  amendatory  statute  of  1863  gave  her  the  privileges  of 
disability  for  five  years  after  th^  passage  of  the  law ;  and  the 
plaintiff  took  his  title  under  the  disability,  and  the  statute 
only  commenced  to  run  from  the  date  of  his  conveyance. 
The  Statute  of  Limitations  dqes  not  run  against  a  woman  who 
was  mamed  at  the  time  when  the  cause  of  action  accrued, 
and  it  runs  against  her  assignee  only  from  th0  date  of  ber 
conveyance  to  him.     (Drennen  v.  WdPcer,  21  Ark.  529.) 

In  the  exceptional  cases  mentioned  in  section  seven  of  the 
Practice  Act,  the  statute  is  not  obligatory  on  the  wife  to  sue 
or  defend  alone;  it  confers  only  a  privilege  which  in  many 
cases  it  may  be  important  for  her  to  .asaeirt  for  the  protection 
of  her  interests,  and  in  the  exercise  of  which  the  fullest 
liberty  should  be  accorded  h^. 

In  the  abs^ice  of  the  exorcise  of  this  privilege  by  her,  she 
ought,  in  harmony  with  the  marital  relation,  to  be  viewed  as 
relying  on  it  for  protection  and  electing  to  consider  her  hus- 
band a  ^'necessary  party''  in  everything  that  affects  her 
interest  (Oalderwood  v.  Peyser,  81  GaL  885;  Martindaie 
▼.  Tibbets,  16  Ind.  200.) 

A.  H.  Oriffith,  for  Bespondents. 

The  plaintiff's  right  to  recover  is  barred  by  tlie  Statute  of 
Limitations,  which  makes  adverse  possession  for  five  years 
conclusive  evidence  of  title.  (Arrvngton  v.  Liacom,  84  Cal. 
385 ;  Cannon  v.  Stockman,  86  Cal.  542 ;  Moon  v.  Rollins,  86 
Cal.  833 ;  Leroy  v.  Rogers,  80  CaL  S84;  Leffingweli  v.  War- 
ren, 2  Black.  599.) 
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But  it  is  said  that  Mrs.  Toler  was  a  married  woman  at  the 
time  she  and  her  husband  executed  their  deed  to  Edmonson, 
the  grantor  of  the  defendants,  and  that  the  land  conveyed 
was  her  separate  property;  therefore,  the  statute  did  not 
run  against  her.  By  referring  to  the  statute,  the  fact  that 
it  was  her  separate  property  is  the  reason  why  the  statute 
ran  against  her.  The  disability  of  coverture  exists  only 
when  the  husband  is  a  necessary  party  with  her  in  the  suit. 
The  Practice  Act,  section  seven,  provides  that  when  the  ac- 
tion concerns  a  married  woman's  separate  property  she  may 
sue  alone.  And  as  the  Statute  of  Limitations  now  stands,  it 
runs  against  a  married  woman  in  all  those  actions  to  which 
her  husband  is  not  a  necessary  party  with  her  in  commencing 
the  action,  the  same  tm  against  other  parties.  (Wilson  ▼. 
WiUan,  86  OaL  460.) 

By  the  Court,  Waliaob,  J.: 

This  was  an  action  of  ejectment,  in  whidi  the  defendant 
relied  upon  the  Statute  of  Limitations,  and  judgment  having 
been  rendered  in  his  favor,  this  appeal  is  taken  from  the 
judgment  and  from  an  order  denying  the  plaintiff's  motion 
for  a  new  trial. 

The  title  to  the  premises  in  oontroversy  was  vested  in 
Mrs.  Maria  A.  Tder,  a  married  woman,  by  deed  of  gift  to 
her  from  her  father,  made  in  1854.  bi  1856  Edmonson, 
who  claimed  to  have  acquired  her  title,  entered  into  the 
adverse  possession  of  the  premises,  inclosed  them  with  a 
fence,  built  a  dwelling  house,  bam,  and  other  buildings,  and 
planted  most  of  the  land  vsith  fruit  trees,  and  resided 
thereon,  with  his  family,  until,  the  year  1865,  when  the  de- 
fendant entered  into  possession  under  a  deed  obtained  upon  a 
foreclosure  of  a  mortgage  made  by  Edmonson,  and  has  since 
occupied  the  premises  adversely.  The  plaintiff  obtained  a 
deed  of  conveyance  of  ihe  premises  frcxn  Ifrs.  Toler  and 
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her  husband  on  the  29th  daj  of  December^  1864,  and  com- 
menced this  action  on  the  18th  day  of  December,  1869  —  the 
premises  having  then  been  held  adversely  by  the  defendant 
and  his  grantors  some  thirteen  years. 

It  is  nrged  that  the  deed  by  which  Mrs.  Toler  conveyed, 
or  attempted  to  convey,  the  premises  to  Edmondson  in  1856 
was  insufficient  to  pass  the  title,  by  reason  of  a  defective 
acknowledgment,  but  the  views  we  entertain,  irrespective  of 
the  supposed  insufficiency  of  the  deed,  upon  the  defense  of 
the  Statute  of  Limitations  as  a  bar  to  the  action,  render  it 
unnecessary  to  consider  the  sufficiency  of  her  conveyance  to 
EdmondsoEL 

It  is  urged  that  the  fact  that  Mrs.  Toler  was  a  married 
woman  from  the  year  1854  until  and  at  the  time  she  con- 
veyed the  premises  to  the  plaintifF,  in  December,  1864, 
saved  her  claim  of  title  from  the  operation  of  the  statute, 
and  that  the  plaintiff,  having  commenced  the  action  within 
five  years  after  he  received  his  oonveyance,  his  title  is  not 
affected  by  the  bar. 

The  statute  of  1850,  defining  the  time  for  the  commence- 
ment of  civil  actions,  provided  that  if  the  person  entitled  to 
commence  an  action  for  the  recovery  of  real  property  were 
a  married  woman,  the  time  during  which  the  coverture 
should  continue  should  not  be  deemed  a  portion  of  the  time 
limited  for  the  commencement  of  the  action;  and,  had  not 
this  provision  of  the  statute  been  subsequently  amended,  it 
is  clear  that  an  action  might  have  been  brought  by  the 
plaintiff  at  any  time  within  five  years  after  the  delivery  to 
him  of  the  deed  under  which  he  claims  title.  But  on  April 
18th,  1868,  the  Act  was  amended  in  this  respect,  and  by  the 
amended  Act  the  fact  of  oovertnre  was  declared  not  to  cre- 
ate a  disability,  so  as  to  save  the  bar  of  the  statute  in  favor 
of  the  femmef  covert,  except  in  those  cases  in  which  the  hus- 
band was  a  necessary  party  to  be  joined  with  her  in  com- 
mencing the  action.     (Acts  1868^  p.  825.)     But  the  premises 
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being  the  separate  property  of  the  wife  here,  the  husband 
need  not  have  been  joined  with  her  as  a  plaintiff  in  an  ac- 
tion brought  for  their  recovery.  (Pr.  Act,  Sec.  7,  Subd.  1.) 
And  the  theretofore  existing  disability  by  reason  of  cover- 
ture having  been  thus  removed  from  Mrs.  Toler,  her  title 
would  become  barred,  under  the  sixth  section  of  the  amend- 
atory Act  of  1863,  by  the  lapse  of  five  years  from  the  18th 
day  of  April,  1863  — which  period  had  fully  run  in  April, 
1868 — nearly  two  years  before  the  commencement  of  the 
action. 

The  judgment  and  order  denying  a  new  trial  must,  there- 
fore»  be  afSrmed^  and  it  is  so  ordered. 

Mr.  Justice  Sfbaqus  did  not  participate  in  the  foregoing 
decision. 


[No.  8,122.) 

L.  L.  BATCHELDER  v.  JOHN  K  MOORE. 

CoNmcpT  or  CotTBT  — PowBB  TO    PuNxsR. —  The  power  eC  ft   Gonrt  to 

punish  for  an  alleged  contempt  of  its  authority,  though  undoubted.  Is  In 
Its  nature  arbitrary,  and  Its  exercise  Is  not  to  be  upheld,  except  under 
the  clrcumstanc(%8,  and  in  the  manner  prescribed  by  law. 

JmisDiCTioN  IN  CA.8SS  OF  GoHTBicPT.— It  Is  essential  to  the  Talldltj  of 
proceedings  In  contempt,  subjecting  a  party  to  fine  and  Iqiprlsonment, 
that  they  show  a  case  In  point  of  jurisdiction  within  the  provisions  of 
the  law  by  which  such  proceedings  are  authorised,  for  mere  presump- 
tionfl  and  Intendment*  are  not  to  be  indulged  in  their  rapport. 

Contempt  not  Commxttbo  in  Pbbsbnoi  or  thi  Court. —  When  the 
alleged  contempt  Is  not  committed  In  the  presence  of  the  Court  an 
affldaylt  of  the  facts  constituting  the  contempt  must  be  presented,  In 
order  to  set  the  power  of  the  Court  In  motion.  If  the  affidavit  be  de- 
fective in  stating  the  facti^  1^  is  equivalent  to  the  utter  absence  of  an 
affidavit. 

Contempt  undbb  trb  Act  or  1862. —  Under  the  Act  of  1862,  for  the 
punishment  of  contempts  and  trespasses,  it  is  essential  that  the  person 
accused  be  one  who  has  been  i(|ected  or  dispossessed.,  a»  provided  In 
the  Act. 
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Cebtiobabi  to  the  Coonty  Court  of  the  City  and  County 
of  San  Francisco. 

Upon  an  original  application  to  the  Supreme  Court  a 
'writ  of  certiorari  was  granted,  upon  which  the  record  of 
the  proceedings  of  the  County  Court  of  the  City  and 
County  of  San  Francisco  in  this  case  was  brought  up  for 
review. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

Joseph  M.  KirUey,  for  Petitioner. 
By  the  Court,  Waxulcb,  J. : 

Upon  certiorari  to  the  County  Court  of  the  Oily  and 
County  of  San  Francisco. 

Batchelder  having  recovered  judgment  against  Moore  only, 
in  an  action  of  forcible  entry  and  detainer,  instituted  in 
the  County  Court,  >  the  latter  was  removed  from  the  pos- 
session of  the  premises  under  a  writ  issuing  upon  that  jud^ 
ment 

Subsequently  Batchelder  filed  an  affidavit  in  the  County 
Court,  in  which,  after  reciting  the  fact  of  his  recovery  against 
Moore,  he  alleged  that  Moore  was  ejected  under  the  writ,  and 
the  affiant  placed  in  possession;  that  thereafter  one  Clark 
intruded  into  the  premises,  and  took  possession  thereof;  that, 
.  on  the  same  day  that  Clark  watered,  one  Hickey  brought  an 
action  in  the  District  Court  of  the  Twelfth  District  against 
Clark,  to  recover  the  premises  from  the  latter,  and  that,  by 
consent,  a  judgment  in  favor  of  Hickey  and  against  Clark 
was  immediately  rendered,  and  on  the  next  day  Clark  was 
removed,  and  Hickey  placed  in  possession,  under  a  habere 
facias  issued  upon  that  judgment;  that  the  possession  taken 
by  Clark,  and  the  action  brought  against  him  by  Hickey, 
were  induced  and  procured  by  Moore  and  one  David  Calder* 
wood,  the  petitioner  here. 
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The  affidavit  of  Batchelder  further  allied,  that  ^'  Calder- 
wood  never  had  any  right  to,  or  claim  to,  or  poeaeesion  of, 
said  lots  of  land,  or  any  part  thereof;"  that  at  the  time  of 
the  trial  of  the  acticm  of  Batchelder  v.  Moore, ''  Calderwood 
pretended  to  be  in  possession  of  said  lots  of  land,  or  to  have 
some  right  thereto  under  said  Moore,  or  as  the  principal  of 
said  Moore,  and  not  otherwise ;"  and  that  the  entry  of  Moore 
in  the  first  instance  was  as  an  agent  of  Calderwood  as  well 
as  in  his '  own  right,  and  that  the  possession  taken  by 
Clark,  and  the  action  brought  against  the  latter  by  Hickey, 
wei-o  really  procured  by  Moore  and  Calderwood,  to  evade  and 
defeat  the  judgment  and  writ  in  the  case  of  Batchelder  v. 
Moore  J  and,  therefore,  amounted  to  contempt  of  the  process 
of  the  Coimty  Court 

Upon  presentation  of  this  affidavit,  the  County  Court  di- 
rected Moore  and  Calderwood  to  show  cause  before  it  why 
they  should  not  be  punished  for  contempt  in  the  premises. 
The  parties  appeared,  and  upon  hearing  the  proceeding  was 
dismissed  as  to  Moore,  but  Calderwood  was  adjudged  guilty 
of  the  contempt  alleged  against  him,  in  the  willful  violation 
of  the  writ  of  restitution  issued  in  the  case  of  Batchelder  v. 
Moorey  through  the  instrumentality  of  the  possession  taken 
by  Clark,  and  the  recovery  against  the  latter  by  Hickey; 
and  for  his  contempt  in  that  behalf  it  was  adjudged  that  he 
be  imprisoned  in  the  common  jail  of  the  City  and  County 
of  San  Francisco  for  the  space  of  five  days,  and  pay  a  fine 
of  five  hundred  dollars,  and  that  he  be  imprisoned  until  the 
fine  be  paid,  etc 

The  power  of  a  Court  to  punish  for  an  alleged  contempt 
of  its  authority,  though  undoubted,  is  in  its  nature  arbi- 
trary, and  its  exercise  is  not  to  be  upheld,  except  under  the 
circumstances  and  in  the  manner  prescribed  by  law.  It  is 
essential  to  the  validity  of  proceedings  in  contempt,  subject- 
ing a  party  to  fine  and  imprisonment,  that  they  show  a  case 
in  point  of  jurisdiction  within  the  provisions  of  the  law  by 
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which  such  proceedings  are  authorized^  for  mere  prestonp- 
tianB  and  intendments  are  not  to  be  indulged  in  their 
fupport 

The  statate  of  this  State,  reg:nlating  contempts  and  their 
punishments,  provides,  that  when  the  allied  contempt  is 
not  committed  in  the  presence  of  the  Court  an  affidavit 
of  the  facts  constituting  the  contempt  shall  be  presented. 
(Prac  Act,  Sec  481.)  If  there  be  no  affidavit  presented 
there  is  nothing  to  set  the  power  of  the  Court  in  motion, 
and  if  the  affidavit,  as  presented,  be  one,  which,  upon  its 
face,  fails  to  state  the  substantive  facts,  which  in  point  of 
law  do,  or  might,  constitute  a  contempt  on  the  part  of  the 
aocu^,  the  same  result  must  follow — for  there  is  no  dis- 
tinction in  such  a  case  between  the  utter  absence  of  an 
affidavit  and  the  presentation  of  one  which  is  defective  in 
substance,  in  stating  the  facts  constituting  the  alleged  con- 
tempt 

In  the  case  here  the  proceeding  is  based  wholly  upon  the 
statute  of  1862  (p.  116),  "An  Act  for  the  punishment  of 
contempts  and  trespasses."  That  statute  provides  tiiat 
''every  person  who  shall  have  been,  or  shall  be  hereafter, 
dispossessed  or  ejected  from  "  premises  under  the  judgment 
of  a  Court,  and  who  shall  himself  reenter,  or  procure  some 
one  else  to  reenter,  etc.,  shall  be  denned  guilty  of  a  con* 
tempt,  etc  It  is  essential  that  the  personi  accused  should 
be  one  who  has  been  ejected  or  dispossessed,  as  provided  in 
the  Act;  and  unless  he  be  such  person  the  Act  has  no 
application  whatever,  and  he  cannot  be  guilty  of  the  con- 
tempt therein  denounced.  In  the  affidavit  of  Batehelder 
there  is  a  total  omission  to  allege  that  Calderwood  was  stick 
a  person,  and  the  omission  is  obviously  jurisdictional  in  its 
consequences. 

I  am,  therefore,  of  opinion  that  the  order  of  the  County 
Court  is  void  for  want  of  jurisdiction  to  enter  it 

The  order  is  reversed. 
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!Jr.  H.  THOMASSON  v.  A.  WOOD  aot  W.  B.  LONG. 

UnITSD    8TATB8    IlimiNAL    RSVXNDB    STAMPS  —  DUIFT    #.    HOBflON,    40    ClI- 

MO,  AmRXBD.—  On  the  point  that  the  omlMion  of  a  United  States  In- 
ternal revenue  stamp  cannot  be  set  ap  as  a  defense  la  a  Stats  Gonrt  to 
an  action  on  contraet. 
KeLIANCI  upon  AUTHOBITT  AITBBWABOS  OTBaBDZ.BD  —  Oppobtunitt  ti> 
XAKi  OTHKB  PonvTS.- — Where  a'  single  defense  was  interposed  to  an 
action*  and  such  defense  was  supported  by  a  decision  of  the  Sapreme 
Court,  which,  however,  was  afterwards  reversed;  held,  that  judgment 
should  not  be  rendered  on  the  record,  hat  the  cause  remanded  for 
further  proceedings. 

Afpsax«  f nan  the  District  Court  of  the  Second  Jii^icial 
District^  Lassen  County. 

This  was  an  action  on  a  promissory  note,  dated  September 
12th,  1864,  for  six  hundred  and  thirty-one  dollars  and  ninety- 
one  cents.  There  was  a  United  States  revenue  stamp  to  the 
value  of  fifteen  cents  on  it,  duly  canceled.  The  defendants 
set  up  the  want  of  a  sufficient  stamp  as  a  defense;  and  there 
was  a  judgment  in  their  favor.    The  plaintiflF  appealed. 

;     Hundley  &  Martm,  for  Appellant 

The  omission  of  a  United  States  revenue  stamp  can  in  no 
oase  be  set  up  as  a  defense  in  the  Courts  of  this  State  to  an 
action  upon  a  contract  This  was  fully  determined  in  the 
oase  of  Duffy  v.  Hobscn,  40  Cal.  240.  The  Court  there  says: 

'^  Congress  has  no  constitutional  authority  to  legislate  con- 
cerning the  rules  pf  evidence  administered  in  the  Courts  of 
this  State,  nor  to  affix  conditions  or  limitations  upon  which 
those  rules  are  to  be  applied  and  enforced,  nor  can  it  righir 
fully  convert  those  Courts  into  tax  gatherers  for  the  benefit 
of  the  Federal  Government,  nor  chaige  them  with  the  duty 
of  inquiring  whether  or  not  the  revenue  laws  of  the  United 
States  have  been  observed,  or  of  investigating  into  the  mo- 
tLves  of  parties  in  omitting  to  affix  revenue  stamps  to  con- 
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tracts  they  have  made.  The  case  of  Halleck  v.  Ja/ndin,  34 
Cal.  172,  in  so  far  as  it  intimates  that  the  cMnission  of  a 
revenue  stamp  maj,  xmder  certain  circamstanceB,  be  set  up 
as  a  defense  in  a  State  Court  to  an  action  upon  a  contract, 
is  overruled." 

John  8.  Ward  and  Burt  S  Sexton,  for  Respondents, 

This  case  was  decided  upon  the  authority  of  Halleck  v. 
Jandin,  While  the  case  of  Dtiffy  v.  Hobson  reverses  the 
former  adjudication,  it  is  impossible  to  tell  how  far  the  fraud 
of  the  payee  of  a  note  will  vitiate  it  or  prevent  it  being  used 
in  evidence  in  an  action  for  its  collection.  Unless  the  rule 
announced  in  Dujfy  v.  Hobson  is  so  absolute  that  even  the 
fraud  of  a  payee  can  not  be  shown  for  the  purpose  of  defeat- 
ing an  action  on  tiie  note,  the  judgment  here  should  be  sus- 
tained; because  there  is  no  finding  or  showing  as  to  who  was 
guilty  of  fraud  against  the  Govenmient,  and  tlie  presump- 
tions are  all  in  favor  of  the  correct  action  of  the  Court  below. 

But  to  whatever  extent  Halleck  vl  Jandin  is  overruled,  it 
would  be  wrong  for  this  Court  to  render  a  judgment  which 
would  prevent  the  defendants  from  having  an  opportunity 
for  a  new  trial.  The  want  of  a  sufficient  stamp  was,  under 
that  decision,  an  absolute  and  certain  defense,  and  it  was 
unnecessary  to  set  up  any  other.  But  it  is  impossible  to 
know  what  separate  or  different  defenses  the  defendaiits  may 
set  up  upon  a  new  triaL 


By  the  Court,  Oeookett,  J. : 

The  judgment  in  this  case  is  reversed  on  tiie  authority  off 
Duffy  V.  Hobson,  40  Cal.  240.  But  when  the  answer  was 
filed  and  the  cause  tried,  the  defendants  may  have  been  in- 
duced by  the  intimation  of  this  Court  in  Halleck  v.  Jandin, 
34  Cal.  172,  to  rest  their  defense  soldy  on  the  ground  that 
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the  note  was  not  sufficiently  or  properly  stamped  with  inter- 
nal revenue  stamps.  Upon  the  intimations  in  that  ca£e  they 
may  well  have  concluded  that  this  was  a  sufficient  defense, 
and  have  therefore  omitted  to  make  other  defenses  which 
they  might  have  set  up.  x 

Judgment  reversed  and  cause  remanded. 


[No.  8,121.) 

GILBERT  PALACHEv.PACIFIODrSURAKOE  COM- 
PANY. 

BiQDXSXTION    ON     INSUBANGB    COMPANT     TO     BMPAJM     CAPITAZi     STOCKw — Th« 

Insurance  Commlnloner  may,  under  the  Act  of  March  26th,  1868,  creat- 
ing hie  office  (Stats.  1867-8,  p.  886),  legally  require  an  Insurance  eoni> 
pany,  ascertained  by  htm  to  be  Insolrent,  as  therein  proTlded,  to  repair 
its  capital  stock*  without  rcToklng  Its  certificate. 

STATUTORT     CONSTBUCnON GaNSBAI.     TXNOB     AND     BCOPB     OP     LaaiSLATTTS 

ScHEiCB. —  In  the  construction  of  statutes  for  the  purpose  of  ascertain- 
ing the  legislatlTe  intent,  regard  is  to  be  had  not  so  much  to  the  exact 
phraseology  in  which  that  Intent  has  been  expressed  as  to  the  genera] 
tenor  and  scope  of  the  entire  legislative  scheme  embodied  In  the  statute. 

IVSOBANCK      COMMISBIONUl'S       POWBBS RBQUISITION      TO      RaPAZB      STOCK 

WITHOUT  RnVocATiON  OP  Grtipxcatb. —  Tho  Act  relating  to  the  offlce^ 
powers,  and  duties  of  Insurance  Commissioner  (Stats.  1867-8,  p.  S86) 
plainly  distinguishes  between  the  effect  of  a  rerocatlon  of  a  certlflcato 
by  such  Commissioner  and  a  requisition  by  him  to  repair  capital  stock; 
and  it  does  not  oblige  him  to  make  a  roTocation  before  he  can  require  a 
repair. 

Duties  op  Insubancb  CoMMissiomn  —  Discbbtion. —  The  duties  imposed 
upon  the  Insurance  Commissioner,  tiiough  generally  defined  by  the  Act 
creating  his  office  (Stats.  1867-8,  p.  886),  are  In  their  nature  largely 
discretionary,  and  depend  for  their  efficient  performance  In  a  great 
degree  upon  the  exercise  of  an  enUghtened  and  careful  discrimination 
with  reference  to  the  circumstances  of  the  particular  case  with  which 
he  has  to  deal. 

Ro  Livit  to  Absbssicbntb  bt  Insubancb  Compamibb  wrbh  Bbquxbbb 
TO  Bkpazb  Capital  Stock. —  The  limitation  of*  fire  per  cent  In  tho 
imposition  of  assessments  upon  the  capital  stock  of  corporations,  as  pro- 
Tided  by  the  Act  of  March  26th,  1866  (Stats.  1865-6,  p.  458),  has  no 
application  to  assessments  made  by  an  Insurance  company.  In  response 
to  a  requisition  of  the  Insurance  Commissioner,  under  the  Act  of  March 
26th,  1868  (Stats.  1867-S,  p.  886),  for  tho  repair  of  Its  capital  stock 
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Appeai.  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  Citj  and  Coiinly  of  San  Franoisoo. 

The  facts  are  stated  in  the  opinion. 

W.  E.  Rhodes,  for  Appellant 

The  assessment  of  seventy-fiTe  per  cent  up^a  the  capital 
stock  of  the  Pacific  Insurance  Company  was  illegallj  leried, 
because: 

1.  The  power  to  levy  assessments  upon  the  stock  of  cor- 
porations is  limited  by  the  statute  of  March  26th,  1866,  to 
five  per  cent 

2.  The  antecedent  requirements  of  the  Act  creating  the 
office  of  Insurance  Commissioner  were  not  complied  with 
before  the  requisition  was  served  upon  the  company. 

Section  eight  of  the  Act,  after  stating  the  particular  cir- 
cumstances under  which  the  power  of  the  Commissioner 
can  be  exercised  by  revoking  the  certificate  of  a  company, 
provides  that  ''in  such  cases  he  may  require  a  repair  of 
the  capital  stock."  The  ''such  cases"  evidently  alludes  to 
those  mentioned  in  the  preceding  clauses;  and  as  the  cir- 
cumstances here  do  not  present  such  a  case,  the  Commis- 
sioner exceeded  his  powers,  and  the  assessment  is  void. 

8.  M.  WiUon,  for  Bespondent 

The  n^lect  of  the  Commissioner  to  revoke  the  certifi- 
cate, or  to  publish^  if  obligatory  on  him,  cannot  impair  the 
effect  of  his  requisition.  It  was  his  duty  to  make  the 
requisition,  and  he  did  it.  On  the  requisition  it  was  the 
duty  of  the  company  to  levy  the  assessment,  and  they  did 
it  The  validity  of  the  assessment  can  in  no  way  depend 
on  the  revocation  of  the  authority  to  do  business.  The 
revocation  refers  to  the  future  merely;  the  requisition  is 
to  repair  past  losses.  The  assessment  is  to  pay  losses  already 
accrued;  and  those  losses  must  be  paid  whether  any  further 
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business  be  done  or  not  The  two  matters  axe  not  dependent 
on  each  other. 

The  spirit  aud  object  of  the  whole  Act  relating  to  this 
subject  must  be  considered.  In  construing  it,  force  and 
effect  should  be  given,  if  possible,  to  each  of  its  provisions. 
(French  v.  Teschemacher,  24  Cal.  639.)  Viewed  in  this 
light,  the  words  "such  cases"  mean  cases  of  insolvency,  and 
not  eases  of  revocation  of  authority  and  newspaper  notice. 
Taking  the  whole  section  together,  it  would  seem  that  the 
validity  of  the  assessment  depends  on  the  requisition,  and 
the  requisition  depends  on  the  ascertainment  by  the  Com- 
missioner of  the  insolvency  under  the  artificial  standard 
established.  In  fact,  it  would  not  be  unreasonable  to  hold 
that  where  the  Commissioner  has  power  to  compel  an  assess- 
ment a  company  may  voluntarily  levy  it 

The  limit  of  assessments  to  five  per  cent,  under  the  Act 
of  1866,  does  not  apply  to  cases  like  the  present  The  five 
per  cent  assessment  is  "  for  the  purpose  of  paying  the  proper 
and  legal  expenses  of  such  corporation."  The  assessment 
under  the  insurance  laws,  is  to  repair  the  capital  where  it 
has  been  impaired  twenty  per  cent ;  and,  consequently,  such 
assessment  is  only  limited  by  the  amount  necessary  to  make 
up  the  deficiency. 


By  the  Court,  Waixaob,  J. : 

The  appeal  in  this  case  was  taken  from  a  judgment  ren- 
dered in  favor  of  the  defendant  in  the  Court  below,  upon 
the  following  case  agreed : 

"  1.  On  the  14th  of  July,  1863,  the  Pacific  Insurance  Com- 
pany became  a  body  politic  and  corporate,  under  the  Act  of 
the  Legislature  of  this  State  entitled  'An  Act  concerning 
corporations,'  apprgved  April  2 2d,  1850,  and  the  several 
Acts  amendatory  thereto  up  to  said  14th  of  July,  1863,  and 
duly  organized  immediately  thereafter,  and  has  ever  since 
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continued  in  business  as  a  corporation ;  the  objects  for  which 
the  company  was  formed  are  stated  in  the  certificate  of  in- 
corporation to  be  to  form  an  insurance  company  and  to  make 
contracts  of  indemnity,  grant  policiesof  insurance,  and  trans- 
act all  other  business  which  a  corporation  so  formed  may  law- 
fully do. 

"  2.  On  the  11th  of  July,  1866,  the  said  company,  by  due 
proceedings  taken  under  tibe  Act  of  the  Legislature  of  this 
State  entitled  *  An  Act  relating  to  fire  and  marine  insurance 
companies/  approved  April  2d,  1866,  adopted  the  provisions 
of  the  said  Act 

"  8.  On  the  11th  day  of  February,  1867,  by  due  proceed- 
ings had  under  the  statutes  in  such  cases  made  and  provided, 
the  said  company  increased  its  capital  stock  from  seven  hun- 
dred and  fifty  thousand  dollars  to  one  million  dollars. 

^'  4.  On  the  4th  of  June^  1868,  W.  Aahbumer  became  the 
owner  of  ten  shares  in  the  capital  stock  of  said  company, 
and  received  therefor  a  certificate  in  form  prescribed  by  the 
Directors  and  the  by-laws  of  the  company;  the  certificate  was 
in  the  words  and  figures  following,  viz. : 

« '  Number  634.]  [10  shares. 

" '  Incorporated  July,  1863. 

"  *  Pacific  Insurance  Company. 

*^ '  Capital,  $1,000,000.  10,000  shares,  $100  each. 

{Internal  revenue,  26  cents,  canceled.]    • 

"  *  Sah  Feaitomoo,  June  4th,  1868. 

**  *  This  certifies  that  W.  Ashbumer  is  entitled  to  ten  shares 
of  the  capital  stock  of  the  Pacific  Insurance 
Company.  Transferable  on  the  books  of  the 
company  only  in  compliance  with  the  conditions 
printed  on  the  back  of  this  certificate. 

"  *  J.  Hunt,  President 


OorponiM 

•eal 

of  the 

Coin|>aii7. 


a  < 


A.  J.  Balstoh,  Secretary/ 
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'^  Printed  on  the  back  of  the  above  certificate  was  the  fol- 
lowing indorBementy  viz. : 

'^  f  No  transfer  of  stock  shall  be  made  upon  the  books  of 
the  company  until  after  the  payment  of  all  assessments  im- 
posed thereon^  and  of  all  the  indebtedness  due  to  the  com- 
pany by  the  person  in  whose  name  the  stock  stands  on  the 
books  of  the  company,  except  with  the  consent  of  the  Finance 
Committee;  nor  shall  any  transfer  be  made  without  the  in- 
dorsement and  surrender  of  this  certificate. 

"  *  For  value  received  I,  or  we,  do  hereby  sell  and  assign 

unto ten  shares  of  the  capital  stock  of  the  Pacific 

Insurance  Company,  as  per  this  certificate ;  and  I,  or  we,  con- 
stitute and  appoint my,  or  our,  true  and  lawful 

attorney,  for  me  or  us,  and  in  my,  or  our,  name  and  stead, 
to  transfer  the  above  number  of  shares  and  to  sign  and  ex- 
ecute all  necessary  papers  to  that  end,  hereby  ratifying  all 
lawful  acts  of  my,  or  our,  said  attorney  done  by  virtue 
hereof. 

^"^"■"         • 

**  *  San  Francisco, b 

*^*  Witness:  : 

f^  5.  On  the  30th  of  October,  1871,  the  said  Ashbumer  sold 
his  said  ten  shares  of  stock  to  Gilbert  Palache,  and  made  an 
assignment  thereof  on  the  back*  of  the  certificate  by  filling 
in  the  name  of  said  Palache  in  the  blank  places  left  therefor 
in  the  said  printed  form  of  assignment,  and  by  signing  hia 
name  at  the  foot  of  said  assignment,  and  delivering  the  same 
to  said  Palache. 

^^  6.  Afterwards,  and  on  the  same  day,  said  Palache  pre^ 
sented  himself  at  the  ofBce  of  said  company  with  the  said 
certificate  of  stock  so  indorsed  and  signed  by  said  Ashbumer, 
and  offered  to  surrender  said  certificate  for  cancellation,  and 
requested  the  officers  of  said  company  to  enter  the  said  trans- 
fer on  the  books  of  said  corporation,  and  that  a  new  certifi- 
cate be  issued  to  him  for  the  eame. 
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"  7.  The  officers  of  said  company  refused  to  receive  and 
cancel  said  certificate,  and  refused  to  enter  such  transfer  on 
the  books  of  the  corporation,  upon  the  grounds  that  an 
assessment  of  seventy-five  per  cent  had  been  duly  levied 
upon  said  capital  stock  on  the  20th  of  October,  1871,  and 
remained  unpaid.  The  said  Ashbumer  and  Palache  each  re- 
fused to  pay  said  assessment,  on  the  ground  that  the  same  was 
not  legal  and  binding. 

'*  8.  The  by-laws  of  the  company  at  the  time  aforesaid, 
and  now  in  force^  provide,  among  other  things,  as  follows, 
viz.:  ' 

'"tkansfeb  op  stock. 

**  *  Sec.  18.  The  stock  of  the  company  shall  be  transfera- 
ble in  such  manner  as  is  provided  by  section  tweJve  of  an 
Act  concerning  corporations,  passed  April  22d,  1850,  as  the 
same  was  amended  April  8th,  1862 ;  but  no  transfer  of  stock 
shall  be  made  upon  the  books  of  the  company  until  after 
the  payment  of  all  assessments  imposed  thereon,  and  of  all 
indebtedness  due  to  the  company  by  the  person  in  whose 
name  the  stock  stands  on  the  books  of  the  company,  except- 
ing with  the  consent  of  the  Finance  Committee;  nor  shal] 
any  transfer  be  made  without  the  surrender  of  the  certifi- 
cate, and  upon  such  surrender  the  word  "  canceled  "  shall  be 
written  across  the  face  of  the  certificate  by  the  Secretary, 
and  the  signatures  of  the  officers  shall  be  erased,  and  such 
certificate  so  canceled  shall  be  preserved  by  pasting  the  same 
to  the  stub  from  which  it  was  torn  in  the  Certificate  Book; 
provided,  however,  that  the  original  corporators  may,  by  their 
instrument  in  writing,  duly  assign  to  the  persons  who  have 
signed  the  Subscription  Book  the  amount  of  stock  by  each 
respectively  subscribed.  And  the  restrictions  upon  the  trans- 
fer of  stock  expressed  in  this  section  shall  be  printed  upon 
the  back  of  each  certificate  of  stock.' 

**  9.  The  assessment  above  referred  to  was  made  under  the 
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following  circumstances  and  in  the  following  mode  —  that  is 
to  say: 

"  On  the  20th  of  October,  1871,  the  Hon.  George  W.  Mowe, 
the  Insurance  Commissioner  of  the  State  of  California, 
made  an  examination  of  the  business  and  affairs  of  said 
Pacific  Insurance  Company,  induced  thereto  by  reason  of  tho 
late  disastrous  fire  at  the  City  of  Chicago,  Illinois,  and,  upon 
said  examination,  ascertained  and  declared  that  the  condition 
of  said  company  was  as  is  shown  in  the  requisition  herein 
below  set  forth. 

'^  10.  The  Insurance  Commissioner  immediately  there- 
after, and  upon  the  said  20th  of  October,  1871,  gave  notice  to 
said  company,  and  made  his  requisitions  in  the  words  and 
figures  following,  viz.: 

**  *  Office  of  IirsuBAirca  OomasBioNiBBy         V 
"  *  San  Prakoisoo,  October  20th,  1871.  P 

^*To  the  Pacific  Insurance  Campofty,  Ob  President,  Vice 
President,  and  Directors: 

^  *  You  will  please  take  notice  lliat,  after  inspecting  and 
examining  the  affairs  of  your  company,  with  a  view  to  ascer- 
tain its  condition  and  ability  to  fulfill  its  engagements,  which 
examination  was  made  because  of  the  recent  disastrous  fires 
at  the  City  of  Chicago,  Illinois,  and  at  the  request  of  your 
officers,  I  have  ascertained  and  declared  that  the  liability  of 
said  company  for  losses  reported,  for  expenses,  taxes,  and 
re-insurance  of  all  outstanding  risks,  estimated  at  fifty  per 
cent  of  the  premiums  received  on  fire  risks  and  marine  time 
risks,  and  at  the  entire  premium  on  all  marine  risks,  would 
and  do  impair  the  Capital  stock  of  said  company  already  paid 
in.  to  an  extent  exceeding  twenty  per  oent. 

" '  And  I  do,  therefore,  pursuant  to  the  statute  of  this 
State  in  such  cases  made  and  provided, '  require  the  said 
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Pacific  Insurance  Company  to  repair  its  capital  on  or  before 
the  30th  of  December,  A.  D.  1871. 

"  '(Signed)  GEORGE  W.  MOWE, 

**  ^  Insurance  Commissioner/ 

[Seal  of  Inanranee  CommlMlotter.] 

"  11.  The  said  Insurance  Commissioner  did  not,  on  ascer- 
taining the  condition  of  said  company  to  be  as  set  forth  in 
his  said  notice  and  requisition,  nor  before  making  his  said 
requisition,  nor  has  he  at  any  time  since  revoked  the  certifi- 
cate of  authority  which  he  had  previously  granted  said  com- 
pany to  do  business,  and  under  which  it  had  been  doing 
business,  at  the  time  of  said  examination  and  requisition, 
and  did  not  give  or  publish  any  notice  of  revocation  of  such 
certificate  of  authority ;  but  said  Commissioner  gave,  on  said 
20th  of  October,  1871,  the  notice  and  requisition  herein  above 
set  forth. 

"  12.  After  receiving  from  said  Insurance  Commissioner 
the  notice  and  requisition  aforesaid,  and  upon  the  same  day, 
the  Board  of  Directors  of  said  company,  duly  assembled,  did 
forthwith  call  upon  its  stockholders,  by '  assessment,  for  the 
sum  of  seven  hundred  and  fifty  thousand  dollars,  being  the 
amount  necessary  to  make  its  capital  equal  to  the  amount 
required  by  the  statute  in  such  cases  made  and  provided — 
that  is  to  say,  said  Board  of  Directors  passed  the  following 
resolution  and  made  the  following  order,  viz. : 

**  *  Whsbbab,  This  company  has,  on  this  20th  day  of  Oeto- 
ber,  1871,  been  notified  by  the  Hon.  George  W.  Mowe,  In- 
surance Commissioner  of  the  State  of  California,  that,  upon 
an  examination  of  the  business  and  affairs  of  this  company, 
he  has  ascertained  that  the  liabilities  of  this  company,  for 
losses  reported,  for  expenses,  taxes,  and  re-insurance  of  out- 
standing risks,  estimated  at  the  rate  fixed  by  the  statute  in 
such  cases  made  and  provided,  would  impair  the  capital 
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stock  of  this  company  already  paid  in,  to  an  extent  exceed- 
ing twenty  per  cent,  and 

"  ^  Whbeeas,  Said  Commissioner  has,  also,  made  his  requi- 
sition upon  this  company,  requiring  it  to  repair  its  capital  on 
or  before  the  30th  of  December,  1871,  and 

" '  Whbbeas,  Pursuant  to  said  requisition  of  said  Insur- 
ance Commissioner,  it  is  necessary  to  call  upon  the  stock- 
holders, by  assessments,  for  such  amount  as  will  repair  its 
capital,  aa.x)rding  to  the  statute  in  such  cases  made  and  pro- 
vided—  that  is  to  say,  seven  hundred  and  fifty  thousand 
dollars,  or  seventy-five  per  cent  of  the  capital  stock ;  therefore 

"  '  Resolved,  That  an  assessment  of  seventy-five  dollars  per 
share  be,  and  the  same  is  hereby,  levied  upon  the  capital 
stock  of  this  company,  payable  on  and  after  the  twenty-first 
day  of  October,  instant,  to  the  President  and  Vice  President 
of  this  company,  at  the  oflSce  of  the  company,  No.  422  Cali- 
fornia street,  in  the  City  and  County  of  San  Francisco,  Cali- 
fornia; and  that  any  stock  upon  which  said  assessments  shaU 
remain  unpaid  on  the  1st  day  of  December,  1871,  shall  be 
deemed  delinquent^  and  shall  be  duly  advertised  for  sale  ai 
public  auction,  and,  unless  payment  be  made  before,  shall 
be  sold  on  the  18th  day  of  December,  1871,  to  pay  the  de- 
linquent assessment,  together  with  costs  of  advertising  and 
expenses  of  sale/ 

^^  18.  Upon  the  making  of  said  order  last  aforesaid,  the 
Secretary  of  said  company  caused  to  be  published  immedi- 
ately, and  daily  thereafter,  in  two  daily  newspapers,  pub- 
lished in  the  Ciiy  and  County  of  San  Francisco,  California, 
which  is  the  principal  place  of  business  and  office  of  said 
company,  a  notice,  of  which  the  following  ia  a  copy,  viz. : 

'^'nGTIOB  to  ST00KH0LJ>BBS  paoifio  UrSUBANOB  OOMPA9T, 

Having  its  location  and  principal  place  of  business  at  the 
City  and  County  of  San  Francisco,  California — ^Notice  it 
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hereby  given  that  at  a  meeting  of  flie  Directors  of  said 
company  held  on  the  20th  day  of  October,  1871,  an  assess- 
ment of  seventy-five  dollars  per  share  was  levied  upon  the 
capital  stock  of  said  company,  payable  on  and  after  the  2l8t 
day  of  October,  1871,  to  the  President  and  Vice  President 
of  this  company,  at  the  office  of  the  company,  No.  422  Cali- 
fornia street,  in  the  City  and  County  of  San  Francisco,  Cali- 
fornia.   ' 

'''Any  stodc  upon  which  said  assessment  shall  remain 
unpaid  on  the  1st  day  of  December,  1871,  shall  be  deemed 
delinquent,  and  will  be  duly  advertised  for  sale  at  public 
auction,  and,  unless  payment  shall  be  made  before,  will  be 
Bold  on  the  18th  day  of  December,  1871,  to  pay  the  delin- 
quent assessment,  together  with  cost  of  advertising  and  ex- 
penses of  sale. 

'''Aimifflw  Baibd,  Secretary  pro  tern. 

^  *  No.  422  California  street,  San  Francisco^  California, 
October  20th,  1871.'  ^ 

Upon  the  foregoing  facts  it  is  contended  by  the  plaintiff. 
Palache,  that  the  said  assessment  is  not  a  legal  and  valid 
assessment,  but  that  the  same  is  null  and  void,  and  affords 
no  legal  impediment  to  the  transfer  of  said  ten  shares  of 
stock  of  said  company  on  its  books,  and  that  said  officerij 
are  bound  by  Ikw  to  cause  the  said  transfer  and  assignment 
to  be  entered  on  the  said  books.  The  said  company  con- 
tends that  said  assessment  is  valid,  legal,  and  binding,  and 
that,  until  paid,  it  is  not  bound  under  its  by-laws  and  the 
form  of  the  said  certificate,  so  delivered  to  said  Ashburner. 
to  enter  said  transfer  and  assignment  in  its  books,  or  other- 
wise recognize  said  assignment 

The  question,  therefore,  presented  to  the  Court  for  its  deci- 
sion, is,  whether  the  said  assessment,  so  levied,  is  legal,  valid, 
and  binding,  and  to  render  judgment  accordingly.  If  judg- 
ment be  against  the  said  Palache,  it  shall  be  that  he  take 
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nothing  by  said  proceedings  as  against  said  Pacific  Insur- 
ance Company,  but  shall  pay  the  costs  of  this  proceeding. 

If  judgment  be  against  the  said  company,  it  shall  be  for 
the  sum  of  three  hundred  dollars,  the  agreed  value  of  said 
ten  shares  of  stock,  with  costs  of  this  proceeding. 

Upon  the  oral  argument  the  judgment  was  affirmed  from 
the  bench,  but  the  importance  of  the  points  involved  ren- 
ders it  proper  that  a  statement  be  made  of  the  views  upon 
which  the  judgment  proceeded. 

The  statute  upon  which  the  controversy  arose  is  the  Act 
of  March  26th,  1868,  creating  the  office  of  Insurance  Com- 
missioner (Acts  of  1867-8,  p.  336)  ;  so  far  as  it  is  material  to 
the  points  made  in  argument,  it  is  as  follows: 

*^  Sec.  7.  Whenever  the  liabilities  of  any  person  engag^  in 
the  insurance  business,  for  losses  reported,  for  expenses,  taxes, 
and  re-insurance  of  all  outstanding  risks,  estimated  at  fifty 
per  cent  of  the  premiums  received  on  fire  risks  and  marine 
time  risks,  and  at  the  entire  premiums  on  all  other  marine 
risks,  and  at  such  rates  for  life,  accidental,  and  other  kinds  of 
insurance  as  shall  be  generally  accepted  by  the  actuaries  of 
the  States  of  New  York  and  Massachusetts,  would  impair  his 
capital  stock  already  paid  in  to  an  extent  exceeding  twenty 
per  cent,  such  person  is  hereby  declared  to  be  insolvent 

"Sbo.  8.  Whenever  it  shall  be  ascertained  by  the  Com- 
missioner that  any  person  engaged  in  the  insurance  business 
in  this  State  is  insolvent,  within  the  true  intent  and  meaning 
of  this  Act,  he  shall,  and  is  hereby  empowered  to  revoke 
the  certificate  granted  in  behalf  of  such  person,  and  shall 
send  by  mail  to  such  person,  addressed  to  him  at  his  princi- 
pal place  of  business,  or  deliver  to  him  personally,  notice  of 
such  revocation,  aiid  shall  cause  notice  of  such  revocation  to 
be  filed  in  his  office,  and  also  to  be  published  in  some  pub- 
lic newspaper  published  in  the  City  of  San  Francisco,  for  at 
least  four  weeks;  and  such  person  is  required,  after  receiv- 
ing notice  of  said  revocation,  or  after  the  first  publication 
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thereof,  to  discontixrae  tbe  issuing  of  any  new  policies  and 
tfae  renewal  of  any  previously  issued;  and  in  such  cases  the 
Commissioner  shall  require  the  said  person,  or  his  manager 
or  agent,  to  repair  its  capital  within  such  period  as  he  may 
designate  in  such  requisitiim.  Any  company,  corporation, 
or  association  receiving  the  aforesaid  requisition  from  the 
Commissioner,  shall  forthwith  call  upon  its  stockholders,  by 
assessments,  for  such  amounts  as  will  make  its  capital  equal 
to  the  amount  of  its  paid-up  capital,  exclusive  of  assets 
needed  to  pay  all  ascertained  liabilities  for  losses  reported, 
for  expenses  and  taxes,  and  exclusive  of  the  entire  premi- 
ums received  for  outstanding  risks;  and  in  case  any  stock- 
holder shall  refuse  or  n^lect  to  pay  the  amount  so  called  for, 
it  shall  be  lawful  for  said  company,  corporation,  or  associa- 
tion^ to  enforce  such  assessment  by  such  notice  and  sale  as 
are  provided  for  by  the  Act  entitled  an  Act  concerning  as- 
sessments upon  the  stock  of  corporations,  approved  March 
26th,  1866.  In  case  any  person,  upon  the  requisition  of  the 
Commissioner  as  aforesaid,  shall  fail  to  make  up  the  defi- 
ciency of  his  capital  in.  accordance  with  the  requirements 
aforesaid,  or  to  comply  in  all  respects  with  the  insurance 
laws  of  this  State,  the  Commissioner  shall  communicate  the 
facts  to  the  Attorney  General,  whose  duty  it  shall  then  be- 
come to  commence  an  action  in  the  name  of  the  people  of 
this  State,  in  the  District  Court  of  the  judicial  district  where 
the  person  in  question  is  located  or  has  his  principal  office, 
against  such  person,  and  apply  for  an  order  requiring  hiin 
to  show  cause  why  his  business  should  not  be  closed;  and 
the  Court  shall  thereupon  proceed  to  hear  the  allegation? 
and  proofs  of  the  respective  parties  as  in  other  cases;  and 
in  case  it  shall  appear  to  the  satisfaction  of  the  Court  that 
such  person  is  insolvent,  as  aforesaid,  or  that  the  interest? 
of  the  public  so  require,  the  Court  shall  decree  a  dissolu- 
.  tion  of  such  company,  corporation,  association,  or  firm,  and  a 
winding  up  of  its  affairs  and  a  distribution  of  the  effects  of 
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siich  person.  Bat  otherwise,  the  Court  shall  enter  a  decree 
annulling  the  act  of  the  Commissioner  in  the  premises,  and 
authorizing  such  perscHi  to  resume  business.  But  the  Com- 
missioner shall  not  be  held  liable  for  damages  in  the  at- 
tempted performance  of  his  duty  herein,  if  he  has  acted  in 
good  faith.  In  the  event  of  any  additional  losses  occurriuc 
upon  new  risks  taken  after  the  expiration  of  the  period  lim- 
ited by  the  Commissioner  in  tbe  requisition,  and  before  the 
deficiency  shall  have  been  filled  up,  the  Directors  of  any  com- 
pany, corporation,  or  association  shall  be  individually  liable 
to  the  extent  thereof." 

1.  It  was  objected  in  argument  upon  the  part  of  the  ap- 
pellant, that  the  requisition  of  the  Commissioner,  by  which 
he  required  the  company  to  repair  their  capital  stock,  and  in 
assumed  obedience  to  which  the  company  levied  the  assess- 
ment complained  of,  was  itself  invalid  and  unauthorized  by 
the  provisions  of  the  statute  already  referred  to,  because  the 
Commissioner  did  not  then,  or  at  any  time,  revoke  the  cer- 
tificate of  authority  which  he  had  previously,  under  section 
four  of  the  statute,  granted  to  the  company,  authorizing  it 
to  transact  insurance  business.  It  was  argued,  in  this  con- 
nection, that  the  phrase  ''  m  siLch  cases/'  occurring  in  section 
eight,  and  defining  the  cases  in  which  such  a  requisition  is 
authorized,  embraces  only  those  cases  in  which  the  Commis- 
sioner had  not  only  ascertained  the  fact  of  insolvency,  but 
had  also  revoked  the  certificate  itself.  It  was  said  that  the 
language  employed  in  the  statute  (section  eight)  is  manda- 
tory upon  the'  Commissioner,  that  whenever  he  shall  ascer- 
tain the  fact  of  insolvency,  he  shall,  and  is  hereby  empowered 
to  revoke  "  the  certificate  granted,"  etc.  It  is  well  settled 
that  in  the  construction  of  statutes,  for  the  purpose  of  ascer- 
taining the  legislative  intent,  regard  is  to  be  had  not  so  mudli 
to  the  exact  phraseology  in  which  that  intent  has  been  ex- 
pressed,  as  to  the  general  tenor  and  scope  of  the  entire  legis- 
lative scheme  embodied  in  the  Act. 
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Mere  philology  often  stickB  in  the  bark,  and  so  becomes 
an  obstruction  rather  than  an  aid  to  a  correct  exposition  of 
the  meaning  of  the  statute.  The  Act  under  consideration 
plainly  distinguishes  between  the  effect  of  a  revocation  noti- 
fied and  a  requisition  received.  In  the  former  case  it  de- 
clares that  the  company  shall  absolutely  discontinue  the 
taking  of  new  risks^  the  issuing  of  new  policies^  and  the 
renewal  of  old  ones.  (Sec.  8.)  Such  revocation  deprives 
the  company  of  the  certificate  of  authority  which  (under 
section  nine)  it  must  possess  before  it  can  be  lawful  to  trans- 
act insurance  business  at  all^  '^  and  all  policies  issued  or  re- 
newed, and  all  insurances  takeoi  before  the  issuance  of  such 
certificate  shall  be  null  and  void  for  all  purposes  whatsoever.'' 
(Sec.  9.)  But  the  consequences  of  a  requisition  for  the  re- 
.pair  of  capital  stock  upon  insurance  business  transacted  in- 
termediate the  receipt  of  the  requisition  and  the  expiration 
of  the  time  therein  limited  are  widely  different  from  those 
which  ensue  upon  a  revocation  notified.  The  company  may, 
of  course,  at  once  and  without  delay,  supply  the  deficiency 
m  its  capital  stock,  and  in  that  event  the  transaction  of  its 
business  is  wholly  unaffected  by  the  requisition  made.  Other- 
'wise  it  may,  at  its  option,  suspend  the  taking  of  insurances 
and  the  issuance  of  new  policies  during  the  time  limited  in 
the  requisition ;  or,  if  it  prefer,  it  may  take  such  new  risks, 
even  before  the  deficiency  in  its  capital  stock  be  supplied, 
the  Directors  being  in  that  case,  however,  personally  liable 
for  any  loss  which  may  occur  upon  such  new  risks  thus  taken. 
But  if  we  are  to  hold  that  in  every  case  where  a  requisition 
to  repnir  capital  stock  is  received  a  revocation  must  first  be 
notified,  it  is  obvious  that  the  revocation  must  operate  to 
utterly  destroy  the  privilege  plainly  acceded  to  the  company 
intermediate  the  receipt  of  the  mere  requisition  and  tbe  ex* 
piration  of  the  time  therein  limited  for  making  the  requirefl 
repair  of  the  capital  stock.  A  construction  involving  such 
results  would  be  in  plain  conflict  with  the  apparent  intent 
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had  in  view  by  the  statute.  There  are  other  considerations, 
too^  which  present  themselyes,  if  attention  be  had  to  the 
general  scope  of  the  Act  and  the  purpose  in  which  it  orig- 
inated^ and  which  confirm  us  in  the  view  we  have  expressed 
upon  this  point 

The  duties  imposed  upon  the  Commissioner  of  Insurance^ 
though  defined  in  a  general  way,  are  in  their  nature  largely 
discretionary,  and  depend  for  their  efficient  performance  in 
a  great  degree  upon  the  exercise  by  him  of  an  enlightened 
and  careful  discrimination  with  reference  to  the  circum- 
stances surrounding  each  particular  case  with  which  he  is 
expected  to  deal.  He  is  generally  to  do  and  perform  with 
justice  and  impartiality  the  duties  of  his  office  in  connection 
with  the  laws  regulating  the  business  of  insurance  in  this 
State,  and  to  enforce  the  execution  of  such  laws  according 
to  the  true  intent  and  meaning  thereof.  (Sec  4.)  With 
this  view  he  is  clothed  with  important  powers,  to  be  exer- 
cised to  a  greater  or  less  extent  according  as  the  particular 
circumstances  appearing  may  in  his  judgment  require.  It 
may  be,  for  instance,  that  an  insurance  company  is  ascer- 
tained by  him  to  be  insolvent, in  fact  and  in  a  commercial 
sense,  and  the  risks  to  be  taken  by  such  a  company  there- 
fore absolutely  worthless  to  the  assured.  In  such  a  case  it 
may,  and  doubtless  would  be,  his  duty  to  exert  the  hi^h 
authority  devolved  upon  him  by  law,  to  revoke  its  certifi- 
cate at  once,  as  the  only  means  by  which  the  interests  of  the 
public  could  be  preserved.  Such  a  case  would,  however, 
be  clearly  and  easily  distinguishable  from  another,  in  which 
there  was  found  to  be  only  the  technical  insolvency  defined  by 
the  provisions  of  the  statute  itself. 

For  it  will  be  observed  that  section  seven  of  the  Act 
establishes  a  test  of  solvency  and  insolvency  of  a  merely 
arbitrary  character,  and  under  the  operation  of  which  an 
insurance  company  may,  within  the  intent  and  for  the  pur- 
poses of  the  statute,  be  held  insolvent,  and  at  the  same  time 
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be  not  only  really  and  actually  eokcmt  in  it 'fanaiiieB&. sense, 
bnt  ju$ily  60  segarded  in  the  commaiTcial  world.  Thus,  in 
order  to  ascertain  the  present  eondidon  of  the  isamtfsCBj  as 
being  one  of  solveney  or  insolTenDy,  for.the  mere  purposes 
of  the  statute,  the  Oommiasioner  mitot  assume,  agaiikst  tine 
condition  of  solvency,  that  certain  losses,  thoiigh  yet  in  fact 
only  reported,  are  already  established  and  aseertained;  ihAt 
in  relation  to  outstanding  ridks,  not  yet  heard  from  even  by 
report,  aU  of  those  of  one  and  half  of  those  of  another 
designated  daas  will  eventually  prove  to  be  losses ;  and  the 
probable  losses  thereafter  to  be  sustained  i^on  outstanding 
risks  of  yet  another  general  character  are  to  be  arrived  at 
by  applying  the  rules  of  calculation  in  such  cases  adopted 
by  the  actuaries  in  the  States  of  New  Y^k  and  Mas* 
sachusetts,  / 

If  under  the  provisions  of  the  Statute  the  Commissioner 
should  determine,  upon  a  proper  investigation  had,  that  the 
company,  though  insolvent  within  the  intent  of  the  Act,  was, 
nevertheless,  solvent  in  a  business  point  of  view,  we  should 
be  surprised  to  find,  and  we  do  not  find,  upon  ex- 
amination of  the  Act>  that  he  had  no  discretion  to  stop 
with  the  delivery  of  the  requisition,  but  must,  of  mere  l^al 
necessity,  resort  to  the  harsher  measure  of  an  abso- 
lute revocation  of  the  company's  certificate.  We  would,  we 
t^nk,  greatly  misi^prehend  the  scope  and  purpose  of  the 
Act  should  we  hold  that,  under  its  provisions,  the  Commis- 
sioner is  to  exercise  no  discretion  in  this  most  important 
respect,  but  that,  being  once  put  in  motion,  he  must  in  all 
cases,  nolens  volens,  proceed  to  the  same  and  a  uniform 
extremity  against  all  companies  with  Whose  financial  con- 
dition he  is  called  upon  to  deal,  and  that  he  cannot  legaBy 
require  a  company  to  merely  repair  its  capital,  even  in  a 
case  where  sudh  repair  is  all  that  is  ne^ed,  but  must  first 

TSkZLIL— M 


484  Paulokx  v.  Pacific  Ins.  Co.  [Sup.  Ot 

OplBloti  of  tli«  Court  —  W«11«m^  J. 

revoke  its  oertificatey  suspend,  snd,  perhaps,  thereby  nearly 
destroy  its  business,  and  certainly  injure  its  general  credit 
in  advance  by  an  official  promulgation  of  his  judgment, 
that  the  company  is  wholly  unfit  to  transact  business  at  all^ 
and  that  only  after  that  step  has  been  taken,  and  notice 
thereof  **  published  in  some  public  newspaper  published  in 
the  Oily  of  San  Francisco  for  at  least  four  weeks,"  is  he  to 
call  upon  the  company  to  repair  its  capital  —  if  it  can. 

We  think  that  such  an  interpretation  of  the  statute  would, 
in  its  inevitable  consequences,  involve  the  absolute  destruc* 
tion  of  the  busiaees  of  insurance,  instead  of  regulating  its 
transactions. 

2.  It  is  claimed  in  the  second  place  that  even  if  the 
requisition  to  repair  the  capital  stock  is  to  be  considered  as 
valid,  it  will  not  authorize  the  assessment,  as  here  made, 
that  by  the  Act  of  March  26th,  I860  (Stats.  1865-6,  p.  468), 
it  is  provided  that  no  one  assessment  shall  exceed  five  per 
cent,  of  the  stated  amount  of  the  capital  stock  of  the  cor- 
poration. But  the  Act  of  1868,  which  we  have  been  con- 
sidering, expressly  provides  that,  upon  receiving  the  requisi- 
tion from  the  Commissioner,  the  company  '^  shall  forthwith 
call  upon  its  stockholders,  by  assessments,  for  such  amounts 
as  will  make  its  capital  equal  to  the  amount  of  its  paid-up 
capital,"  etc,  and  enacts  that  such  assessments  shall  be  en- 
forced by  such  notice  and  sale  as  are  provided  for  by  the 
Act  of  March  26th,  1866. 

It  results  that  the  limitation  of  five  per  cent  in  the  im- 
position of  assessments  has  no  application  to  assessments 
made  in  response  to  the  requisition  of  the  Commissioner, 
under  the  Act  ol  1868^  for  the  repair  of  the  company's 
capitaL 
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MAET  SHAW  v.  CHAELES  CEOCKER. 

Smbt  or  CRT  TO  BAira  Objlob  or  Stbbbt — Dahaoks. —  A  dty  bas 
ttie  right  to  ral89  the  gntde  otf  a  street ;  and  If  the  oontraetor  perfOnmt 
the  work  with  proper  oaro  and  tklU,  he.  la  not  reaponstble  for  any  damafe 
which  may  resalt  to  the  eontlgnoua  property. 

tiiAnuTr  or  Stbbbt  Contbactob  roB  Damagbs  —  Burdbn  or  Psoor. — 
In  a  anlt  against  a  contractor,  for  damages  occasioned  to  contiguous 
property  by  raising  the  grade  of  a  street  under  a  dty  contract.  It  Is 
Incumbent  upon  the  plaintiff  to  show  that  the  work  was  performed  in  an 
Improper  or  negligent  manner,  or  that  the  damage  resulted  from  a  want 
of  care  or  Skill  on  the  part  of  the  contractor  or  his  servants. 

IIMIUGBKCB  OB  UNSKiLLruLNBss  NOT  Presuubd. —  Negligence  or  want 
of  skill  hi  the  grading  of  a  street  by  a  contractor,  under  a  city  contract, 
will  not  be  presumed,  nor  inferred  from  the  mere  fact  of  damage,  but 
■mat  be  proved. 

Appeal  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict, Sacramento  County. 

The  plaintiff  recovered  judgment  in  the  Court  belo^  for 
<nie  thousand  dollars*  Defendant  moved  for  a  new  trial, 
which  being  refused,  he  took  this  appeal  from  the  judgment 
and  order. 

B.  W.  Sanderson,  for  Appellant. 

The  testimony  showed  conclusively  that  defendant  was 
performing  a  lawful  contract  with  the  City  of  Sacramento; 
that  he  did  the  work  according  to  the  survey  and  directions 
of  the  proper  officers  of  the  city ;  that  he  did  it  in  the  usual 
and  proper  mode  and  with  ordinary  care  and  skill ;  and  that 
the  demolition  of  the  plaintiff's  shanties  was  the  natural 
consequence  of  the  grading,  and  was  in  no  respect  due  to 
any  negligence  or  want  of  ordinary  care  on  the  part  of  the 
defendant.  Such  being  the  case,  the  demolition  of  the 
plaintiff's  shanties  was  damnum  absque  injuria.  (Stats.  1863, 
p.  416,  Sec.  2,  Sub.  6,  and  Sees.  3  and  4;  Oovemor,  etc,  of 
Cast  Plate  Manufacturers  v.  Meredith,  4  Dumford  k  East, 
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794;  Wilson  v.  Mayor,  etc.,  of  New  York,  1  Denio,  595; 
Oreen  v.  The  Borough  of  Beading,  9  Watts,  382 ;  The  Mayor 
V.  Bandolph,  4  Watts  &  Serg.  516;  CaUender  v.  Marsh,  1. 
Pick.  418 ;  Thurston  v.  Sancoch,  12  Mass.  220 ;  Sutton  v. 
Clark,  6  Taunton,  29;  Barman  v.  Tappenden,  1  East,  655  j 
Oossley  v.  Georgetown,  6  Wteaton,  698 ;  GUy  of  8t  Levis  v. 
Oumo,  12  Missouri,  414;  Taylor  v.  City  of  St  Louis,  14 
Missouri,  20;  Hoffman  v.  City  of  St.  Louis,  15  Missouri, 
651;  Badcliffs  Execuiort  v.  Mayor,  etc.,  of  Brooklf/n^,  4 
Oomstock,  195.) 

/•  H.  McKune,  for  Bespondent. 

It  did  not  require  aiithorlties  to  support  the  proposition 
relied  on  by  appellant,  that  the  plaintiff  could  not  recover 
without  showing  "negligence  or  want  of  ordinary  care." 
Plaintiff  relied  upon  carelessness  and  negligence  on  the 
part  of  defendant.  The  contract  was  to  grade  the  roadway 
thirty-four  feet  in  width ;  but  the  defendant  filled  the  road- 
way to  the  extreme  eastern  boundary  of  the  street.  The 
slope  was  made  one  and  a  half  to  one.  The  contract  pro- 
vided for  that  slope  wherever  necessary;  and  there  was  no 
evidence  tending  to  show  such  necessity  at  that  place.  Here 
clearly  was  not  only  negligence,  but  an  utter  disregard  of 
the  rights  of  plaintiff  in  so  adjusting  the  slope  of  the  em- 
bankment as  to  push  the  buildings  of  plaintiff  over,  and  into 
a  pond  of  water. 

That  the  defendant  deposited  eartli  on  the  land  of  plain- 
tiff, and  thereby  damaged  plaintiff,  is  undiv«puted,  and  a 
right  of  action  thereupon  accrued  to  plaintiff  against  de- 
fendant for  such  damage  (Himmelmann  v.  Spanagel),  and 
plaintiff  would  be  entitled  to  recover  without  further  negli- 
gence.   (21  Barh.  68.) 
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The  plaintiff  was  the  oymev  of  several  lots  situate  in  the 
City  of  Sacramento,  fronting  on  First  street,  and  of  several 
fraine  bnildings  erected  thereon.  The  substance  of  the 
complaint  is  that  the  defendant  and  his  servants  wrongfully 
entered  upon  said  lota,  and  '^  unlawfully,  willfully^  carelessly, 
and  negligently  threw,  deposited,  and  forced  stones,  gravel, 
earth,  and  other  solid  and  weighty  substances  upon  and 
against  such  buildings,  and  upon  and  against  the  timbers 
supporting  the  same,"  whereby  the  timbers  were  forced 
from  their  places,  and  the  buildings  were  thrown  down  and 
destroyed. 

Among  other  def en^c8,  the  answer  sets  up  that  the  defend- 
,«nt  was  employed  by  the  City  of  Sacramento  to  raise  the 
grade  of  First  street  in  front  of  the  plaintiff's  premises,  and 
that  he  performed  the  work  in  accordance  with  tlie  contract, 
under  the  orders  and  directions  of  the  Trustees  of  the  city 
and  its  officers  authorized  by  law  to  superintend  the  same, 
that  the  work  was  performed  in  a  proper,  discreet,  and  care- 
ful manner,  doing  nb  more  damage  than  was  necessary ;  that 
the  plaintiff's  buildings  were  located  on  or  near  the  street, 
md  that  the  plaintiff  had  due  notice  of  the  gradiiig  of  the 
street,  and  might,  by  the  evercise  of  reasonable  care,  have 
protected  the  buildings  from  damage,  but  negligently  omitr 
ted  to  do  so^  whereby  the  buildings  fell  down  and  were  de- 
stroyed without  any  fault  of  the  defendant 

At  the  trial  the  plaintiff  proved  the  value  of  the  build- 
ings, and  that  thry  were  thrown  down  and  destroyed  by  the 
pressure  of  the  earth  and  other  materials  deposited  in  the 
street  by  the  defendant  in  raisinig  the  grade  under  his  con- 
tract The  plaintiff  then  rested,  and  the  defendant  moved 
for  a  nonsuit,  on  the  ground  that  there  was  no  evidence 
tending  to  show  that  the  work  was  performed  in  a  careless 
or  improper  manner,  or  that  the  damage  was  owing  to  any 
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carelessness  or  negligence  on  the  part  of  the  defendant,  his 
agents,  or  servants.  The  motion  was  denied^  and  the  defend- 
ant excepted  and  assigns  thia  ruling  as  error. 

After  a  careful  examination  of  the  evidence  in  chief  for 
the  plaintiff,  I  discover  none  which  tended,  in  the  slightest 
degree,  to  prove  that  the  work  of  grading  the  street  was 
performed  in  an  improper,  careless,  or  n^ligent  manner,  or 
that  the  damage  to  the  plaintiff's  property  resulted,  in  any 
d^ree,  from  a  want  of  proper  care  or  skill  on  the  part  <rf 
the  defendant  or  his  servants.  It  was  proved  that  the  plaint- 
iff had  notice  of  the  grading  of  the  street;  and  some  days 
before  the  buildings  were  damaged,  sent  a  carpenter  to  ex- 
amine them,  who  reported  to  her  that  they  could  be  pro- 
tected from  injury  by  the  erection  of  a  bulkhead;  but  she 
made  no  effort  to  erect  it,  so  far  as  the  proof  shows.  The 
city  had  the  right  to  raise  the  grade  of  the  street;  and  if 
the  contractor  performed  the  work  with  proper  care  and 
skill,  he  is  not  responsible  for  any  damage  which  may  have 
resulted  to  the  contiguous  property.  This  is  settled  by  an 
overwhelming  weight  of  authority,  and  is  apparently  con- 
ceded to  be  the  law  by  the  plaintiff's  counsel.  (4  Dumpf.  & 
East,  794;  1  Denio,  696;  9  Watts,  882;  1  Pick.  418;  12 
Mass.  220;  6  Wheat  593;  12  Mo.  414;  1  Const  195,  208.) 

Negligence  or  want  of  skill  in  the  work  will  not  be  pre- 
sumed, bnt  must  be  proved.  As  already  stated,  there  was  no 
Buch  proof  on  the  part  of  the  plaintiff,  before  she  rested  her 
case,  and  the  nonsuit  ought,  therefore,  to  have  been  granted. 
Kor,  so  far  as  I  can  discover,  was  the  omission  supplied  at 
any  subsequent  stage  of  the  case. 

Judgment  reversed  and  cause  remanded  for  a  new  trial. 

Mr.  Justice  Txmpiji  did  not  participate  in  the  foregoing 
decision. 
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L.  H.  FOOTE  V.  J.  W.  EIOHMOND. 

lABaosnoN  or  Twrnfognr  Avna  Olo«b  or  Chxbv  —  DiscBsnoii .*- Wher* 
a  defectfye  power  of  attorney,  offered  by  plaintiff,  was  admitted  ander 
dijeetloiit  and  aftnr  plaintiff's  srldMiea  In  chief  was  closed,  tlie  Conrt 
allowed  him  to  prodnec  a  sufficient  power;  htU,  that  Its  admission  at 
that  time  was  matter  of  discretion*  not  to  be  dlatorbed  In  the  aboence 
of  a  showing  of  abnse. 

AmAMAHCM  09  Attobnbt  out  or  8TAT& — Where  a  defendsnt  was 
■erved  ont  oT  the  State,  and  an  attorney  than  with  him  signed  and 
transmitted  a  docnment  to  the  effect  that  aa  defendant's  attorney  he 
acknowledged  .serrlce,  and  authorised  a  Judgment  to  be  taken  as  prayed 
for;  Mid,  safflctent  to  show  a  Tolnntary  appearance,  end  to  Justify 
tlM  entry  of  an  Immediate  Judgment 

AMMKimD  GoMFUkiNT  —  Aoiusaxoir  or  Saanca  n  Naw  PAaTisa.-»-Where 
plaintiff  amended  hla  complaint  by  adding  two  new  parties  defendant, 
and  these  new  parties  afterwards  filed  a  document  In  which  they  ac- 
knowledged **  serrlce  of  a  copy  of  the  complaint  and  summons  herein,'* 
without  mentioning  the  amended  complaint  and  consented  to  the  entry 
cf  Judgment  as  prayed  for;  held,  that  such  appearance  waa  soffldent 
and  authorised  such  a  Judgment 

BWTrr*Trt  IK  JuDOKsm*  —  PamiuKraoini  or  thuzb  CoancsrNsaa. — ^Whero 
a  decree  recited  that  defendants  consented  to  the  entry  thereof:  Mid, 
that  It  would  be  presumed,  against  collateral  attack,  that  snob  consent 
was  so  presentM  aa  to  giro  the  Court  Jarlsdlct^n  of  their  persons  at 
the  data  of  the  decree.^ 

FttUTS     AS     TO     BumCIBHCT     OV     BTIOBMCa     WAIVBD     Xr     NOT     PaaSBIfTaD 

fistow.— -1%e  points  that  tho  eTidence  failed  to  establish  a  compliance 
with  the  conditions  precedent  of  a  deed  under  which  the  prevailing  party 
claimed,  and  that  the  evidence  failed  to  show  that  the  property  In  con- 
troversy was  within  the  calla  of  such  deed,  cannot  be  urged  In  the 
Supreme  Court  If  not  speclfled  as  grounds  of-  a  motion  for  new  trial. 
PamcuLAxa  or  In sumciaNcr  or  BvioaKCB  must  bb  Spbcdibd. —  On  a 
motion  for  new  trial  the  general  ground  of  Insufflcleiicy  of  the  evidence 
to  Justify  the  findings  Is  of  no  avail,  unless  there  are  proper  speclflca- 
Uona  of  particulars  wherein  It  Is  Insufllelent 

Appsu^  from  the  District  Court  of  the  Sixth  Judicial  Dis- 
trict,  Sacramento  Cotmty* 

This  was  an  action  of  ejectment  for  twenty  town  lots  in 
the  City  of  Sacramento.  As  a  portion  Df.hia  deraignment 
of  title  to  some  of.  tbem^  the  plaintiff  introduced  a  deed 
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from  Roland  Gtelston,  by  his  attorney  in  fact^  Joseph  Clough, 
to  James  0.  ZabriskicJ.  It  Was  flie  power  of  attorney  under 
which  Clough  acted  that  first  engages  the  attentioki  of  the 
Court  in  the  following  opinion.  From  Zabriskie,  the  title 
passed  to  P.  B.  ComwaD,  and  from  him  to  David  B.  Milne. 
Mibie  mortgaged  to  William  S.  Keaick,  and  Mesick,  in  1862, 
oommenoed  a  foredoenire  suit  against  Milne,  and  soon  after 
its  commencement,  on  leave  of  thia  Court  first  obtained, 
amended  the  complaint  by  making  James  C.  Zabriskie  and 
wife  also  parties  defendant,  and  alleging  that  Milne  had 
conveyed  to  them  after  the  execution  of  the  mortgage  to 
Mesic^ 

As  the  plaintiff  claimed  -under  the  decree  and  sale  in 
Mesich  V.  JfiZrie^  defendant  attacked  the  proceedings  in  that 
case.  It  seems  that  Milno  was  in  the  then  Territory  of 
Nevada,  at  the  commencement  of  that  suit  An  affidavit  for 
publication  of  the  summons  was  accordingly  presented,  and 
an  order  obtained;  and  soon  afterwards  a  personal  service 
upon  him  was  made  in  CaTsoii  City,  Nevada.  At  the  time 
of  such  service,  March  15th,  1862,  an  attorney  named  G.  D. 
Hall,  wrote  and  transmitt^  to  Mr.  Cadwalader,  Mesick's 
attorney,  a  document,  as  follows: 

"  State  of  California,  Sacramento  County,  District  Court, 
Sixth  Judicial  District. 


} 


'^WiujAM  S.  Mesioz;,  Plaintiff, 

''David  B.  Miunc,  Defendant 

"  Geobob  Cadwaladeb,  Esq. :  I  herfeby  ackno'wfedge  ser- 
vice of  the  sumiAons  and  complaint  in  the  above  entitled 
action,  and  authorize  a  decree  therein  pursuant  to  the  prayer 
of  the  plaintiff  against  D.  B.  Milne. 

"  Eesp^tf ully,  etc, 
"^  '.  '*(ii'D.  Hall,  ]iespon5ent?*s  Attorney, 

•^Cabsok  City,  Obi^^sby  OouirrY, 

^'KbVajda  TaBtoTOBY,  M^arch  16th,  IB^.^ 
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Sbort^  afterwurda,  and-  after  the  Gomplaint  had  been 
amended  as  mentioned  above^  the  following  other  docomeotr 
waa  signed  and  acknowledged  in  Saa  Francisco,  and  placed 
in  the  hands  of  the  plaintiffs  attorney  in  that  suit: 

''In  the  IHstriet  Conrt  x>f  the  Sixth  Jiidi<dal  District  for 
the  Oonnty  of  Sacramento. 

**W.  S.  Mesiok,  Plaintiff,  ^ 

•'D.  B.  MtLmc,  ei  als..  Defendants.  J 


''We  hereby  acknowledge  service  of  a  copy  of  the  com- 
plaint and  summons  herein,  and  waive  tbe  time  allowed  by 
law  for  answering,  and  consent  that  the  decree  hemn  prayed 
for  by  plaintiff  be  entez^ 

"JaHXS   0.   ZABBISKnDl 

^'JnneWth,  1862.'' 

On  July  2d,  1862,  both  the  forgoing  docmnents  were  filed,' 
and  Mesidc  took  a  decree  f  Qr  the  f  oredosure  of  the  mortgage 
i^nst  Milne.  The  decnse  recited  that  the  cause  had  been 
submitted,  and  that  it  appeared  to  the  satisfaction  of  the 
Conrt  that  the  defendants  therein  had  duly  consented  to  the 
plaintiff  having  the  relief  prayed  for  by  him. 

The  defendant,  in  the  case  at  bar,  objected  to  the  intro- 
duction of  the  decree  referred  to,  on  the  ground  that  at  the 
time  of  it&  entry  the  service  upon  Milne  was  not  complete, 
and  that  there  being  therefore  nO  juriBdiction  in  the  Court, 
the  decree  was  void ;  also,  because  there  was  nothing  in  the 
record  to  show  that  the  amended  complaint  was  ever  served 
upon  Zabriskie  or  his  wife.  The  objections  were  overruled, 
and  def  e&dant  excepted 

After  both  parties  had  reste^f;  and  defendant  had  moved 
tD  strike  cut  the  power  of  attorney  from  Qelston  to  Clough, 
on  ateonnt  of  its  defective  acknowledgmMcit,  {daintiff  asked 
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and  obtained  leave  of  the  Oourty  against  defendants'  objec- 
tion,  to  introduce  the  power  of  attorney  in  evidence  over 
again,  it  appearing  that  it  had  been  reacknowledged  and 
re-recorded,  and  its  previous  defects,  if  any,  entirely  reme- 
died. 

There  having  been  a  judgment  for  plaintiff,  defendant 
moved  for  a  new  trial  upon  the  two  grounds  of:  Ist.  Insuffi- 
ciency of  the  evidence  to  justify  the  decision  of  the  Court, 
and  that  it  was  against  law;  2d.  Errors  in  law  occurring  at 
the  trial,  and  excepted  to  by  defendant  at  the  time.  The 
motion  being  denied,  defendant  appealed. 

Henry  Starr,  for  Appellant 

Beatty  &  Benson,  for  Beapondenti 

By  the  Oourt,  SpKiiaus,  J. : 

The  objection  to  the  power  of  attorney  from  Gelston  to 
Olough  as  evidence,  on  the  ground  of  defective  ac^owledg- 
ment,  was  cured  by  aubsequent  evidence  of  a  power  prop- 
erly acknowledged,  admitted  by  the  Court  without  other 
objection  than  that  the  evideoEioe  came  too  late — the  plaintiff 
having  closed  his  evidence  in  chief.  The  Court,  notwith- 
standing this  objection,  admitted  the  evidence,  which,  in  the 
exercise  of  a  sound  discretion,  he  oauld  properly  do;  and  I 
think  in  this  there  was  no  abuse  of  this  discretion.  (Mowry 
V.  Starbuch,  4  Oal.  274;  Priest  v.  Unian  Condi  Co.,  6  id. 
170;  Lisman  v.  Early,  6  id.  199.) 

The  objections  to  the  judgment  roll  in  the  case  of  Mesick 
V.  Milne  et  al.  as  evidenoe  are  not  well  taken.  It  appears 
from  said  judgment  roll  that  the  action  was  originally  com- 
menced for  the  foreclosure  of  a  mortgage  upon  certain  real 
estate,  given  by  Milne  March  9th,  1859.  The  original  com- 
plaint was  filed  March  1st,  1862;  summons  issued  thereon 
against  Milne  al<me.     Subsequently,  on  the  19th  of  May, 
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1863,  upon  discovery  that  Milne,  after  the  execotion  of  the 
mortgage,  had  conveyed  the  mortgaged  premises  to  Zabris- 
kie  and  wife,  plaintiff,  by  leave  of  the  Court,  filed  a  supple- 
mental complaint,  all^;ing  the  fact,  and  making  Zabriskie 
and  wife  defendants. 

Defendant  Milne  waij  personally  served  with  the  summons 
on  the  16th  March,  1862,  in  Nevada  I'erritory.  Ou  the  2d 
day  of  July,  1862,  the  consent  of  Milne,  by  his  attorney,  O. 
D.  Hall,  diat  a  decree  be  taken  against  him  in  the  case, 
pursuant  to  the  praver  of  the  complaint,  was  filed.  This 
consent  is  in  writing,  signed  by  Hall  as  Milne's  attorney, 
and  is  dated  15th  March,  1862,  the  day  on  which  service  of 
summons  was  made  on  Milne.  On  the  14th  day  of  Jnne^ 
1862,  the  defendants  Zabriskie  and  wife  duly  acknowledged 
service  of  summons  rmd  copy  of  the  complaint,  and  con- 
sented that  decree  be  entered  against  them  as  prayed  for, 
which  consent  was  in  writing,  duly  signed  and  acknowl^ 
edged  by  Zabriskie  and  wife.  The  decree  was  entered  on 
the  2d  day  of  July,  1862,  and  recites  that  it  appeared  to 
the  satisfaction  of  the  Court  that  the  defendants  duly  con* 
tented  thereto. 

I  think  that  the  written  consent  of  defendants,  aa  filed, 
sufficiently  shows  a  voluntary  appearance  of  defendants,  and 
that  the  Court  had  jurisdiction  of  their  persons.  But  even 
if  this  evidence  of  voluntary  appearance  were  not  deemed 
sufficient — ^from  the  recital  of  the  decree  that  it  appeared 
to  the  satisfaction  of  the  Court  that  the  defendants  have 
duly  consented  that  decree  be  entered  against  them — ^it 
must  be  presumed,  against  collateral  attack  of  the  decree, 
that  the  consent  of  the  defendants  was  presented  to  the 
Court  in  such  a  manner  and  form  as  to  give  the  Court  juris- 
diction of  their  persons  at  the  date  of  the  rendition  of  the 
decree. 

The  fourth  and  fifth  points  uiged  by  appellant  are  not 
-well  taken.    The  deed  or  writing  from  John  A.  Sutter,  Jr., 
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purpoee.  The  defendant  has  nerer  interfered  with  the 
plaintiff  in  the  disposition  of  the  moneys  earned  by  her,  and, 
as  these  were  sufficient  for  her  support,  the  action  must  fail. 
(Waahbum  v.  Washhum,  9  CaL  477.)  If  this  were  other- 
wise, we  could  not  consider  the  sufficiemgr  of  the  evidence  on 
the  appeal  from  the  judgment. 
Judgment  aflSrmed* 


CNo.  2.602.] 


PATRICK  OREIGHTON  v.  THE  BOARD  OF  SUPER 
VISORS  OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO. 

lasiBULTiys  PowBR  TO  Appbofbiatb  MoKicirAL  fiiMM* — The  power  oC 
the  Legislature  to  appropriate  the  moneya  of  manlcipal  corporatlone  in 
paTnient  of  claims,  ascertained  by  It  to  be  equltabij  dne  to  lodiyiduals, 
though  such  claims  be  not  enforceable  In  the  Coorts,  depends  largely 
upon  the  legislative  conscience,  and  will  not  be  Interfered  with  bj  the 
Jadiclal  department,  onless  in  exceptional  eases. 

Iaabilitt  or  San  Fbawcisco  fob  Strbbt  Wobk  undbb  trb  Patuck 
Cbbighton  Rblibt  Act. —  The  drcamstanee  that  the  contract  under 
which  Patrick  Crelghton  dM  certain  street  work  In  San  Francisco,  ex- 
pressly provided  that  the  city  should  in  no  event  be  liable  for  any  por- 
tion of  the  expenses  thereof ;  Titeld,  not  to  affect  or  In  any  manner  Inval- 
idate the  special  Act  subsequently  passed  by  the  Legislature  (Stata. 
1669-70,  p.  8<M>),  requiring  the  city  to  pay  him. 

Application  to  the  Supreme  Court  for  mandamus. 
The  facts  are  stated  in  the  opinion. 

William  Irvine,  for  Petitioner. 

• 

The  direction  to  the  Supeirisors  to  order  the  petitioner's 
daim  paid  is  mandatory,  and  their  duty  ministerial.  {Now 
gues  V.  Doiiglass,  7  Cal.  65 ;  McCauUy  v.  Brooks,  16  CaL  11.) 
The  statute,  being  founded  on  a  manifest  equity  existing 
against  a  municipal  corporation,  was  especially  within  the 
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province  of  the  Legislature.  {People  v.  Supervisors  of  San 
Francisco,  11  CaL  206 ;  People  y.  HtMSs,  87  Barb.  440 ;  Still' 
weU  V.  Mayor  of  New  Tork,  19  Abbott,  876 ;  Town  of  OuU- 
ford  V.  Supervisors  of  Chenango  GowUy,  18  Barbc  616;  3 
Eeman,  148;  Blandmg  y.  Burr,  18  Cal.  848;  Hobori  v. 
Supervisors  of  Butte  Oowiiby,  17  Cal.  81 ;  People  v.  Pacheeo, 
87  Cal.  209;  Peofie  v.  SiewaH,  28  Cal.  896 ;  Beah  v.  Amor 
dor  Couniffj  85  Cal.  682;  Davidson  ▼•  Mayor  of  Nev)  York, 
27  How.  Pr.  842.) 

In  declaring  the  amount  to  be  paid,  the  Legislature  did 
not  assume  the  exercise  of  judicial  powers.  {Brewster  v. 
City  of  Syracuse,  19  N.  Y.  116 ;  Thomas  v.  Leland,  24  Wend. 
66 ;  Morris  v.  People,  8  Denio,  881 ;  Clifford  v.  Supervisors  of 
Chenango  County,  18  N".  T.  143 ;  Rumney  v.  People,  19  N. 
Y.  49;  4  Ind.  Ch.  Dec  882;  6  Sandford,  10.)-  Nor  did  the 
provision  in  the  contract,  that  in  no  case  should  the  city  be  lia- 
ble for  the  contract  price  of  the  work,  aflFect  the  right  of 
the  Legislature  to  make  the  city  liable.  {Stocking  v.  Hunt, 
8  Denio,  274.) 

/•  M.  Nougues,  for  Bespondent 

The  L^slature^  in  directing  the  Board  of  Superrisors  to 
order  paid  a  specific  simi  of  money,  and  interest  thereon,  to 
Patrick  Creighton,  assumed  and  exercised  judicial  powers. 
(Const  Arts.  Ill  and  IV,  Sec.  1 ;  People  v.  Hawes,  37  Barb. 
454;  Denny  v.  Mattoon,  2  Allen,  361.) 

The  special  relief  act,  upon  which  the  petitioner  bases 
hia  right  of  action,  is  repugnant  to  the  United  States  Consti- 
tution and  to  the  State  Constitution.  (XT.  S.  Const.  Art  I, 
Sec.  10 ;  State  Const.  Art  I,  Sees.  3,  8, 16,  and  Art  IV,  Sec. 
87 ;  Baldwin  v.  Mayor,  etc.,  42  Barb.  653 ;  Bank  of  Columbia 
V.  Oakley,  4  Wheat  286;  Taylor  v.  PoHer,  4  Hill,  140; 
Rockwell  v«  Neaning,  36  N.  Y.  802}  WesterveU  v.  Oregg,  18 
N.  Y.  209.) 
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By  the  Chart,  WALi^Aimy  J.t 

It  appears  by  the  petition  here,  praying  a  writ  of  man- 
damna  against  the  Board  of  SuperviflorS)  that  Greig^ton^  in 
April>  1861,  entered  into  certain  contractSi  in  writings  with 
the  Superintendent  of  Public  Streets  and  Highways  of  the 
Ckisy  and  County  of  San  Francisco^  for  the  time  being,  to 
grade  Union  street,  from  Taylor  to  Larkin,  and  to  grade  the 
crossing  of  ITnion  and  Jones  sti^eets,  accordijog  to  specifica- 
tions, in  the  usual  fpnn  in  which  such  contracts  were  accus- 
tomed to  be  made,  under  the  prorisio^  of  the  statute  in 
that  behalf;  and  thereafter,  in  due  time  and  manner,  he  fully 
'jperformed  the  contract  upon  hia  part^,  and  the  assessment 
roll  and  wan:ants  were  thereupon  deJivered  by  said  Superin- 
tendent to  the  petitioner,  who  collected  something  less  than 
twenty  thousand  dollars  assessments  thereon,  leaving  a  bal- 
ance of  upwards  of  thirteen  thousand  dollars  of  said  assess- 
ments still  unpaid.  He  attempted  to  enforce  the  payment 
of  this  aggregate  balance  by  actions  brought  against  the 
persons  severally  assessed,  for  their  respective  portions 
thereof.  These  actions  failed,  however,  because  the  reso- 
lution of  intention  to  do  the  work  had  not  been  "  presented 
to  the  President  of  the  Board  for  approval,  according  to  the 
requirements  of  section  sixty-eight  of  the  Consolidation  Act.'* 
{Greighton  v.  Manson,  27  Cal.  629.) 

The  petition  further  sets  forth  that  he  thereupon  made 
application  to  the  Legislature  of  the  State  for  relief  in  the 
premises,  and  that  that  body  having  made  a  careful  and 
complete  examination  of  all  and  singular  the  terms  and  con- 
ditions of  said  contracts,  and  of  all  the  facts  in  connection 
therewith,  thereupon  passed  an  Act  for  his  relief.  This  stat- 
ute is  set  out  in  the  petition  (Chap.  210,  p.  309,  Acts  1869- 
78),  and  it  enacts  that  the  Board  of  Supervisors  are  thereby 
"  authorized  and  directed  to  order  paid  to  Patrick  Greighton 
the  sum  of  thirteen  thousand  five  hundred  and  six  dollars, 
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with  legal  interest  an  the  said  amount  from  July,  A.  D.  1862) 
laxitil  paid,  in  United  States  gold  coin,  which  said"  amount 
Off  principal  remains  due  and  unpaid  to  the  daid  FiatHek 
Oreighton  on  the' contract  for  grading  Union  street,  frpm 
Taylor  to  Larkin,  including  liie  crossing  thereof,  inihe  CSty 
and  County  of  San  i^ranciisco,  as  per  assessment  on  recoord  in 
Volume  VIII  of  Sibeet  Assessments,  in  the  office  of  tiiefiti* 
perintendent  of  Public  Streets  and  Highways  in  the  said 
Oity  and  County  of  San-Fl^ancisca^'  In  a  subsequent  seetion 
of  the  Act^  the  Auditor  of  the  city  and  coonty  is  directed  to 
audit  this  sum,  with  intereBt  thereon,  and  to  issue  his  wacrabt 
therefor  to  Crei^ton,  and  the  Treasurer  of  the  eityr  and 
county  is  directed,  upon  presentation  of  such  warrant,  to-peiy 
the  same,  ^  ad  other  indebtedness  of  the  said  City  and  County 
of  San  Francisco,  in  United  States  gold  coin,  to  the  above 
said  Patrick  Creighton,"  etc. 

The  Board  of  Supervisors,  upon  application  made  to  them 
by  Oeighton  for  an  order  directing  payment  to  be  made  to 
him,  as  provided  in  the  Act,  refused  and  still  refuse  to  order 
the  payment. 

To  this  petition  of  Crei^ton,  stating  substantially  Hie 
foregoing  facts,  the  Board  of  Supervisors  have  filed  a  d^ 
murrer  and  an  answer. 

The  ground  of  demurrer  is,  that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  answer  alleges  that  the  Act  of  the  Legislature  was 
passed  against  IJie  will  and  consent  of  llie  City  and  County 
of  San  Francisco;  that  the  sum  of  money  by  the  Act 
directed  to  be  paid  to  Crei^tcm  never  was  at  any  time  a 
daim  against  the  city  and  county,  nor  obligatory-  upon  it, 
either  legally  err  morally,  ^he  answer  further  sets  up  in 
defense  of  ibe  action  that,  in  and  by  the  terms  of  the  con- 
tracts for  street  grading,  alleged  in  the  petition  as  having 
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been  entered  into  by  Oeij^tou  with  the  Superintendent  of 
PnUic. Streets  and  Hi^waye,  it  was,  in  fact,  expressly  stip- 
ulated that  the  said  city  and  county  should  not  be  liable  for 
any  portion  of  the  expense  of  the  work  nor  for  any  delin- 
quency of  the  persons  or  property  assessed. 

The  power  of  the  Legislatuire  to  appropriate  the  moneys 
of  municipal  corporations  in  payment  of  claims  ascertained 
by  it  to  be  equitably  due  to  individuals^  though  such  claims 
be  not  enforceable  in  the  Courts,  has  been  uniformly  upheld 
ever  since  the  c-ase  of  Blanding  v.  Burr,  13  Cal.  351,  in 
whidi  this  Court  said :  ^^  The  power  of  appropriation  which 
the  L^slature  can  exercise  over  the  revenues  of  the  State, 
for  any  purpose  which  it  may  regard  as  calculated  to  promote 
the  public  good,  it  can  exercise  over  the  revalues  of  a  county, 
city,  or  town,  for  any  purpose  connected  with  their  past  or 
present  condition,  except  as  such  revenues  may,  by  the  law 
creating  them,  be  devoted  to  special  purposes." 

The  sovereign  power  of  appropriation  of  the  public  funds 
already  in  the  Treasury  or  to  be  raised  by  taxation,  in  favor 
of  individuals,  is  one,  the  exercise  of  which  must  depend 
largely  upon  the  legislative  conscience,  and  like  most  of  the 
great  powers  of  government,  can  not  be  interfered  with  by 
us,  unless  in  exceptional  cases.  The  most  usual  cases  in 
which  this  power  has  been  exercised  are  those,  like  the  one 
under  consideration  now,  where  an  individual,  having  no 
legal  claim  in  the  sense  of  being  capable  of  enforcement  by 
judicial  proceedings  against  a  municipal  government,  has, 
nevertheless,  in  equity  and  justice,  in  the  larger  sense  of 
those  terms,  a  right  to  indemnity  and  compensation  out  of 
the  public  Treasury.  As  was  said  by  Dxnio,  J.,  8  Kern. 
149 :  "  The  Legislature  is  not  confined  in  its  appropriation 
of  the  public  moneys,  or  of  the  sums  to  be  raised  by  taxa- 
tion, in  favor  of  individuals,,  to  cases  in  which  a  legal  de- 
mand exists  against  the  State.  It  can  thus  recognize  claims 
founded  in  equity  and  justice,  in  the  largest  sense  of  these 


Oct.  1871.]       Obbzohtojv  v.  Sab  Ebavoiboo.  451 


Opioion  of  tbe  Gourt  —  Wallaec^  J, 


termsi  or  in  gratitude,  or  charity.  Independently  of  ex- 
press constitutional  restrictions,  it  can  make  appropriations 
of  money  whenever  the  public  well  being  requires  or  will 
be  promoted  by  it>  and  it  is  the  judge  of  what  is  for  the 
public  good/' 

The  admitted  fact  here  that  Oreighton  had  performed 
labor  in  the  improvement  of  the  pubKc  street,  and  of  which 
the  municipal  government  and  people  of  San  Franoisck)  had 
the  benefit^  and  that  he  had  been  unable  to  obtain  cmnpen* 
sation  therefor,  only  because  the  principal  officer  of  the  mu- 
nicipal government  had  neglected  to  observe  the  statute  re- 
quiring him  to  sign  his  name  to  the  resolution  under  whicb 
die  work  was  done,  presented  a  case  fully  as  persuasive  in 
its  circumstances  as  most  of  those  which  have  been  the  sub- 
ject of  l^slative  relief  in  this  State  or  elsewhere. 

There  is  nothing  in  the  circumstance  that  the  contract 
nnder  which  the  work  was  done  contained  a  stipulation  by 
which  it  was  provided  that  thr  City  of  San  Francisco  should, 
in  no  event,  be  liable  for  any  portioii  of  the  expense  thereof. 
The  Legislature,  in  passing  the  statute,  have  proceeded  upon 
the  equity  of  Oreighton  to  be  relieved  by  reason  of  matters 
occurring  subsequently  to  tlie  making  of  the  contract,  and 
not  contemplated  by  it  or  anticipated  when  it  was  entered 
into.  Besides,  it  would  be  difficult  to  show  that  these  par- 
ties, by  the  stipulations  of  that  contract,  had,  in  terms  or  by 
fair  construction,  limited  or  taken  away  the  constitutional 
power  of  the  Legislature  to  extend  relief  to  the  public  cred- 
itors, or  those  it  considers  to  be  such,  as  it  may  see  fit ;  and 
the  existence  of  such  a  power  is  all  that  we  have  to  inquire 
into  here. 

The  writ  must  iaaue^  as  prayed  for,  and  it  is  so  ordered. 
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CBooipjTTy  J«,  canotmiiig; 

;  .  1    : 

c    Tke  questions  4iiY/;dv0d  in*  tfa^s  case  ara  not  distinguish* 

able  in  principle  from  tliose  decided  since  the  last  term  in 
the  oaae  of  Sinton  -y.  Asljiniryi^  On  the  aultoirity  of  that  case 
I  concnr  in  the  opinipfo^  rthat  the  plai^xti^f  is  entitle^  to  the 
trntaa  prayed  for«  .  . 


MAEIA  DE  JESUS  QUBTflOI  v.  WILLIAM  BOOTS. 

Mistake  of  Gabbtxm«  out  PABTsmcfs  Acootivfiro  to'  AounMVNT-— 
Kqditabls  DBimirsn  to  Ejccxhbnt. —  Wliere  Gacdlci,  Boots,  and  otiiers, 
owners  of  a  tract  of  land  In  common,  entered  In  a  partition  agreement, 
mccording  to  which  ^Tommtssioners  were  to  divide  the  land  so  as  to  allow 
Boots  to  retftin  a  certain  portion:  then  I|d  lila  possession,  but  the  Comic  ia^ 
sioners  in  carrying  (oat  the  agreement,  by  a  mistake  In  running  the  line 
agreed  upon,  cot  off  a  portion  of  Boots*  share,  and  gave  It  to  Gnedlcl^ 
and  the  partition  deeds  executed  between  the  parties  followei  the  lines 
of  the  Commissioners,  aad  the  mistalcf.  WM  not  disoov«ved  mtll.  after* 
wards;  held,  in  ejectment  by  Ou^id  w^inift  Boots  for  the  strip  so  by 
mistake  cut  off  of  his  portion,  that  the  facts  'constituted  a  good  equitable 
defense,  and  that  upon  being  properly  set  np  and  prored  Qnedld  could 
not  recover. 

BXBCUTION    or    PABfXTION    PUBDS    UlfD|B.  MlBTAXa    WBMK    HOT    A    **  FlMALr 

ITY." —  Where  a  partition  agreement  fixed  upon  a  certain  line  as  divid- 
ing off  the  interest  of  one  of  the  parties,  but  In  carrying  ont  the  agree- 
ment a  mistake  was  made  in  conning  this-  Itais  so  aa  to  cot  a  portion  of 
the  land  it  was  agreed  he  should  have,  and  the  mistake  was  carried  into 
the  partition  deeds,  and  not  discovered  until  afterwards;  held,  that  the 
proceedings  did  not,  under  the  circumstances,  becooM  A  **  finality,"  tat 
that  the  party  was  entitled  to  relief  In  equity. 

■         '  i 

Appeal  from  the  District  Oonrt  of  the  Third  Judicial  Dis- 
trict, County  of  Santa  Clara.    • 

The  southerly  line  of  the  land  g^irchased  by  the  defend- 
ant, Boots,  of  Rafael  Alviso,  and  which  it  was  stipulated  in 
the  partition  agreement  he  was  to  retain  in  severalty,  ap- 
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pears  to  have  been  nin  an^  surveyed,  imd  should  have  bee^ 
described  in  courses  and  distances,  a& -follows:  B^inning 
at  a  post  marked  "B.  No.  1,"  in  the  center  of  the  Coyote 
C^eek,  from  which  a  sycamore  tree^  three  feet  in  dkmeter, 
bears  north  63®  15'  west,  one  chain  distant,  and  running 
Ibence  south  89®  45'. west  59*40  chains- to  a  post  marked 
''B.  No.  2.^'  The  mistake  ocin^isted  in  leavings  out*  ihA 
words  and  fignres,  ^* north  68®  15'"  and  "south  89?  46';*' 
The  result  was  the  cutting  ofiF  of  about  three  acres  of  BooW 
land,  which  constituted  th^  property  ill  eonttoversy.  A 
judjpment  of  ejectment  having  been  rendered  for  plaintifli 
the  defendant-  appealed^  '       ' 

.    F.  E.  Spencer,  for  AppeUant. '  ' 

The  partition  agreement  refers  to  liie  conveyance  honk 
Rafael  Alviso*  to  William  Boots^  and  in  effect  adopts  th^ 
deseiiption  therein  contained.  (Vamrv.  F&re,  34  Oal.  435; 
AUm  V.  Baie9,  6  Pick.  460.)  That  description  is  an  aHiflcfial 
landmark,  dearly  identified,  that  is  to  say,  a  fence.  The 
other  description  is  by  courses  and  distances;  and  the  two 
difFering,  the  former  will  govern.  (Colfon  v.  Leavy,  22  Gal. 
496.)  But  even  if  this  were  doubtful,  the  fact  that  dekm^ 
ant  has  occupied  up  to  the  fence  is  presumptive  evidence  of 
the  true  place  of  the  line.    {Pr^nck  v.  Pearce,  8  Oonn:  489.) 

It  was  clearly  the  intention  of  all  the  parties  in  interest 
that  Bo^  and  Fogartj  should  have  in  severalty  the  land 
described  in  the  deeds  to  them ;  and  such  being  their  intent 
tion,  as  expressed  in  their  written  contract,  if  a  mistake  has 
dccurred,  it  is  the  duty  of  the  Court  to  dorrect  it,  and  carry 
out  the  intention  of  the  parties.  As  between  Boosts  and 
Pogarty  on  the  one  side  and  the  other  tenants  in  coxAmoa 
on  the  otiier,  the  transaction  was  not  a  piartition,  bat  simply 
an  act  recognizing  and  validating  the  conveyance  of  one  of 
tiieir  co-ten4nts.  It  partodk  of  the  cb&raeter  of  a  partition 
only  as  between  the  others.     (1  -Story  Sq;  Jnr.  Sees.  140> 
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160,  162;  Pienon  y.  OofcOZ,  28  OaL  249;  HaOaic^ay  y. 
Brady,  28  OaL  121.) 

Z>.  M.  DetmM,  for  Bespondflnt 

There  is  notliiiig  in  the  transcript  to  show  that  flie  Oonrt . 
below  erred  in  dismissing  the  cross  oomplaint  .  All  the  ten- 
ants in  conunon^  including  the  defendant,  joined  in  the  con- 
veyance to  Wright,  in  which  they  agreed  that  '^said  land 
shall  be  partitioned  and  divided  among  them,  and  they  shaB 
henceforth  have  and  hold  in  severalty  the  parcels  hereinafter 
described  as  the  parcels  to  be  set  apart  to  each  of  them;'' 
and,  also,  that  Wright  was  to  convey  to  said  parties  in  sev- 
eralty these  several  parceLs  of  the  said  premises  ''which 
are  hereinbefore  described  as  the  respective  parcels  which 
ahall  be  held  by  the  said  parties  respectively  in  severalty/' 
Wright  followed  those  descriptions.  The  legal  ownership 
of  the  whole  tract  was  vested  in  him,  and  he  afterward  con- 
veyed to  defendant  a  part  of  that  tract  The  question  in 
the  action  at  law  is :  Does  the  defendant,  by  virtue  of  that 
oonveyanoe,  own  any  more  of  that  traet  than  was  conveyed 
to  him  i  I  submit  liiat  to  this  question  there  can  be  but  one 
answer. 

By  the  Court,  Waixaob,  J. : 

The  plaintiff  recovered  in  the  Court  below,  on  the  trial  of 
the  action,  a  small  tract  of  land  which  is  included  in  the 
southerly  half  of  the  Eancho  "  Rincon  de  los  Esteros,"  in 
Santa  Clara  County,  of  which  southerly  half  she  and  others 
(among  whom  was  Bafael.  Alviso),  were  formerly  owners 
and  tenants  in  common. 

The  defendant,  Boots,  had  purchased  of  said  Alviso,  a 
defined  portion  of  the  lands  of  the  estate  in  common,  and 
entered  into  possession  of  the  tract  so  purchased,  occupying 
it  according  to  its  boundaries,  as  set  forth  in  the  conveyance 
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made  to  him  by  Alviflo,  which  was  a  conveyance  in  f ee,  and 
which  described  the  tract  as  bounded  on  its  southerly  side 
by  a  fence  dividing  it  from  another  tract  called  the  *^  Bloom- 
field  Claim.''  Under  this  condition  of  things,  Boots,  and  all 
the  tenants  in  common,  agreed  with  each  other  that  three 
named  persons,  chos^i  as  Commissioners,  should  make  par- 
tition of  the  premises,  between  the  tenants  common,  ac- 
cording to  their  respective  interests,  and  that  Boots  should 
hold,  in  severalty,  the  specified  parcel  purchased  by  him 
from  said  Bafael  Alviso.  The  Commissioners  proceeded  to 
make  the  partition,  and,  also,  as  they  supposed,  to  set  off  to 
Boots  the  tract  of  land  which  the  agreement  had  already 
detamined  to  be  his.  In  so  doing,  however,  they  under- 
took to  define  each  of  the  several  tracts  by  calls  and  dis* 
tanoes,  and  by  a  mistaken  call  they  ran  the  southern  bound* 
ary  line  of  the  land  of  Boots  to  the  north  of  the  fence,  which 
was  its  true  southern  line,  as  laid  down  in  the  Alviso  deed 
•nd  confirmed  by  the  agreement  under  which  the  Commis- 
sioners acted.  These  descriptions,  by  calls  and  distances^ 
having  been  reported  by  the  Commissioners,  and  no  mistake 
being  discovered  or  suspected,  the  parties  in  interest,  among 
them  the  plaintiff  and  the  defendant,  Boots,  in  order  to  effect 
the  partition  intended,  conveyed  the  premises  (being  the  en? 
tire  southern  half  of  the  rancho)  to  one  Wri^t,  reciting  in 
the  deed  to  him  that  they  had  **  agreed  that  the  said  Boots 
and  Fogarty  (who  had  also  purchased  a  several  tract  from 
aaid  Bafael  Alviso)  shall  hold  in  severalty  the  said  parcels 
00  purchased  by  them  as  aforesaid,  from  said  Alviso.''  The 
deed  to  Wright  was  upon  the  trust  therein  expressed,  that 
he  should  convey  to  each  of  the  grantors  the  tract  of  land  to 
which  such  grantors  would  be  entitled  according  to  the  re- 
port of  the  Commissioners.  These  conveyances  the  trUBtee, 
Wright,  subsequently  made,  and  in  so  doing  he  followed  the 
calls  I  and  distances  reported  by  the  Commissioners,  and 
which  w^e  set  forth  in  the  deed  to  him  defining  the  particu- 
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lar  tract  tiiereaft^r  to  be  ocmvejed  by  him  to  each.  The  te* 
stdt  was,  that  the  oonveyaacie,  ^s  made  by  the  trustee  to 
Boots,  did  not  incltide  in  its  description  aD  of  the  land 
which  he  had  purchased  from  Alviso^  bnt  only  a  part^  though 
by  far  the  larger  part  of,  and  that  a  portion  of  it  waB  in* 
eluded  in  the  deed  made  by  the  truatee  to  the  plaintiff,  to 
whom  the  tract  next  adjoining  the  Boots  tract  on  tjie  south 
had  been  assigned  by  the  Oommissioners.  It  is  this  stnall 
tract,  lying  between  the  fence  and  the  mistaken  line  of  the 
Oommissioners^  to  the  nor&ward  of  the  f euce^  which  tiie 
plaintiff,  relying  upon  her  legal  title,  recovered  in  the  court 
below.  The  defendant  set  up  the  foregoing  facts. as  an  equi- 
table defense  and  as  a  cross  complaint,  upon- which  he  prayed 
tiiat  the  plaintiff  should  be  directed  to  oonTsy  tiie  premises  in 
controversy  to  him.  The  learned  Judge  of  the  Court  below 
denied  this;  or  any  relief  to  the  defcnidant,  and  to  review  tlie 
determination  in  that  respect  Ibis  appeal  is  brought. 

If  respect  be  had  to  the  agreement  made  between  all  the 
parties  in  interest — including  the  plaintiff  and  the  defend* 
ant,  Boots —  it  is  obvious  that  thief  pi<etantions  of  the  plain- 
tiff in  the  premises  cannot  be  maintained.  For  it  is  distinctly 
provided  by  the  terms  of  that  agreement,  diat  the  defend* 
ant,  Boots,  is  to  hold  in  severalty  the  land  which  he  had  pur- 
chased of  Alviso,  and  of  which  he  was  already  in  the  posses^ 
sion.  I  am  unable  to  see  how  this  agreement  subsequently 
became  inoperative  between  the  parties  to  it.  The  selection 
of  the  Commissioners  —  their  steps  taken  to  effect  a  parti- 
tion—  their  report  to  the  parties  in  interest,  describing,  as 
they  supposed,  and  as  all  parties  supposed  correctly  describ* 
ing;  the  tract  ali^ady  set  off  to  Boots  by  the  agreement  itself ; 
the  adoption  of  that  report  by  all  parties,  in  the  belief  that 
it  did  accord  with  the  agreement  in  the  particular  in  question 
here;  the  conveyance  Ae^eupon  made  to  Wright  in  trust, 
and  his  subsequent  conveyance  in  torn,  made  to  BootSy  of 
the  tract,  as  was  supposed,  already  designated  >by  the  agroe^ 
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ment,  were  but  steps  taken  to  carry  the  agreement  itself  into 
effeet^  and  were  not  intended  to  inodif y  its  termfl,  or  substi- 
tute a  new  one  in  its  stead.  Had  the  mistake  in  the  call  of 
the  southern  line  of  the  Boots  tract  been  discovered  before 
Wright  executed  the  deed,  by  which  the  enoneous  line  was 
fixed  between  the  plaintiff  and  Boots,  it  might,  according  to 
the  view  of  the  C3aart  below,  have  been  corrected,  but  »ot 
after  then ;  because,  as  is  said^  at  that  point  ^'  the  proceedings 
became  a  filiality.''  If  Boots  had  known  of  the  mistake  and  • 
had  failed  to  make  timely  objection  to  the  eorr<»eou8  line, 
but  had  knowingly  permitted  it  to  be  carried  into  the  Wright 
deed,  it  might  have  been  too  late  for  him  to  object  afteor  that ; 
but  here  the  mistake  was  not  disoovered  by  any  one  then ;  the 
possession  of  Boots  was  always  in  aoeordanoe  with  his  true 
boundary,  and  the  plaintiff  cannot  be  permitted  to  disturb 
bim,  in  the  face  of  her  agreement  that  he  ahould  have  the 
land  according  to  the  lines  of  the  Alviso  deed  as  made  to 
him. 

The  judgment  is  reversed,  and  the  oauee  remanded  with 
directions  to  set  aside  the  order  dismissing  the  cross  com- 
plaint, and  f Off  furfher  proceedings  not  inconaiatent  with  this 
opinioiL 


A.  B:  MoOREERY  ajto  JOHN  SULUVAN  9.  OEOBGE 
BROWN,  WM.  PERRY,  aitd  EDWARD  EWAID. 

DtteaKRoir  am  90  DnMdfive  ixainionOH»  vHOu«a  BoumH.  er  Bxti. 
DxMUp  BY  AnswsB. —  Thoogli  an  lojvnetUa  pl^ould  In  feaerti  te  dl»- 
■olT«d  when  all  the  equities  of  the  hill  are  denied  hy  the  answer,  yet 
there  may  he  dtcnmstanees  disclosed  hy  the  pleadings  nnder  which  the 
Conrt  will,  in  the  «xerQlse  of  a  aonad  dlsefetUtt,  he  Jwtlfled  la  cohitlnn- 
tng  it  ttll  thehetrlnr  Ml  the  merit*.  . 

A^FBAZ.  frcpL  the  Di^tri^st  Cpurt  of  ^e.Twielfth  Judiciii] 
District,  Oily  and  County  of  San  Francisoa 
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This  was  an  action  to  restrain  tbe  defendant  Biown  from 
proeecuting  a  forcible  entry  case  against  the  def^idants 
Perry  and  Ewald,  in  the  County  Court  of  the  City  and 
County  of  San  Francisco.  That  suit,  as  appears,  was  origi- 
nally commenced  in  1860^  before  a  Justice  of  the  Peace. 
Being  there  decided  in  favor  of  the  defendants  therein,  it 
was  appealed  to  the  County  Court,  where  it  was  again  de- 
cided in  favor  of  the  same  parties.  Brown  subsequently 
took  an  appeal  to  the  Supreme  Court,  where  the  cause  re- 
mained unmoved  from  1861  till  1869,  when  certain  defects 
in  the  appeal  papers  were  remedied  upon  an  affidavit  made 
by  one  A>  Williams,  to  the  efiFect  that  he  had  made  certain 
clerical  errors  in  the  indorsements  of  the  admission  of  serv- 
ice of  the  notice  of  appeal ;  and,  the  cause  being  then  brought 
on  for  hearing  before  the  Suprane  Conrt^  tlTe  judgment  of 
the  Ckmnty  Court  was  reversed  and  the  cause  remanded  for 
a  new  triaL 

In  the  meanwhile,  the  plaintiffs  McCreery  and  Sullivan 
purchased  the  ground  in  controversy,  oonsisting  of  about 
twenty-five  acres  of  land  in  the  City  and  County  of  San 
Francisco,  from  Perry  to  Ewald.  In  their  complaint 
they  allege  that  their  grantors  were  in  the  actual  possession 
of  the  land  and  transferred  it  to  them;  that  Brown  never 
had  any  right,  title,  interest,  or  possession ;  that  he  had  no 
record  title  whatever;  that  his  claim  was  fraudulent,  and 
made  to  extort  money;  that  as  a  matter  of  fact^  he  had 
abandoned  his  forcible  entry  case,  and  claim  to  the  prem- 
ises, immediately  after  taking  the  appeal  to  the  Supreme 
Court;  that  plaintiffs,  though  previous  to  their  purchase 
they  had  had  the  title  of  the  land  searched,  were  ignorant 
of  any  cl^im  by  BroTgn;  that  the  papers  on  appeal  in  said 
suit  were  insufficient  to  sustain  the  appeal  taken ;  that  after- 
wards, as  the  land  became  valuable,  the  defendants  Brown 
and  Perry  confederated  and  combined  together  to  defraud 
plaintiff 8,  and,  inputrsuanceof  their  plan%  induced  Williams 
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to  make  the  affidavit  before  referred  to,  and  caused  the 
leoord  to  be  altered  so  that  the  appeal  mi^t  be  heard ;  that 
tlie  record  was  thereby  falsified  and  made  to  state  what  was 
not  the  truth ;  that  the  Court  was  iisaposed  upon  by  said  affi- 
davit and  alterations,  all  of  which  were  done  without  any 
notice  to  or  any  knowledge  of  the  plaintiffs ;  that  the  appeal 
in  the  Supreme  Oourt,  not  being  opposed,  but  fraudulently 
connived  at  by  Perry,  resulted  in  a  reversal  of  the  judgment 
and  a  sending  of  it  back  for  the  new  trial,  which  they 
prayed  to  restrain.  They  further  alleged  that  Brown  was 
irresponaible;  that  Perry  and  Ewald  would  not  defend  said 
action ;  and  that  if  it  should  be  allowed  to  go  to  judgment, 
and  Brown  thereby  and  by  means  of  his  frauds  detain  poe- 
•ession  of  the  premises,  it  would  require  tedious  and  espen- 
flive  proceedings  to  evict  him. 

Upon  the  complaint  being  filed,  and  on  motion  of  plain- 
tiffs, an  injunction  was  issued  and  served  with  the  summons, 
fecjuiring  tiie  defendant  Brown,  until  further  order,  to  desist 
from  further  prosecuting  the  forcible  entry  suit  in  the 
County  Court.  Afterwards  Brown  filed  his  answer,  specifi- 
cally denying  each  and  every  material  allegation  of  the  com- 
plaint, and  then  moved  to  dissolve  ike  injunction,  suppoirting 
his  motion  by  affidavits  of  A.  Williams,  his  former  attorney^ 
and  M.  A.  Wheaton,  his  then  attorney,  in  the  forcible  entry 
ease,  in  addition  to  his  own  sworn  answer. 

On  a  hearing,  the  motion  to  dissolve  the  injunction  was 
denied;  and  the  defendant  Brown  appealed  from  the  order. 

M.  A.  Wheaton,  for  Appellant 

As  the  answer  denied  all  the  equitiea  of  the  complaint, 
the  injunction  should  have  been  dissolved.  (Oardner  v. 
Perkins,  9  CaL  668 ;  Burnett  v.  Whiteside8,13  Cal.  150 ;  Cur- 
tis V.  Sutter,  16  Cal.  259 ;  Johnson  v.  Wide  West  M.  Co.,  22 
CaL  479 ;  Real  del  Monte  M.  Co.  v.  Pond  Co.,  33  Cal.  82.) 

There  are  no  equities  stated  in  tiie  complaint  sufficient  to 
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flustain  the  injunction,  for  the  roason  that  it  does  not  show 
that  Srown  has  not  a  good  cause  of  action  in  his  foarcibie 
aitzy  Buity  but  it  rather  affinnatiyely  shows  that  he  has  a 
good  cause  of  action  therein.  It  further  shows  that  the  Su- 
preme Court  has  decided  that  the  judgment  in  the  Oounty 
Court  against  Brown  was  erroneous,  and  reversed  it  as  such. 
All  the  facts  as  to  the  time  when  the  appeal  was  taken  and 
the  time  that  it  had  lain  dormant^  and  the  correoti<m  of  tlie 
record,  were  before  the  Supreme  Court;  and  it  is  not  for  a 
District  Court  to  undertake  to  say  that  the  Supreme  Court 
acted  wrongfully,  or  that  its  judgment  was  &  nullity. 

The  case  shows  simply  this  state  of  facts:  Brown  was  in 
possession  of  the  twenty-five  acres.  Perry  and  Ewald  f onu- 
bly  ousted  him  in  such  a  manner  that  he  had  a  remedy  to 
recover  possession  xmder  the  Forcible  Entry  Act  While  he 
is  pursuing  that  r^nedy  the  plaintiffs  herein  bought  out 
Perry  and  Ev^d^s  interest  in  the  premises,  and  now  attempt 
to  deprive  Brown  of  his  renoedy  under  the  Foreihle  Ekitry 
Act  by  transferring  the  case  to  the  District  Court,  cm  the 
aole  and  oolj  ground  of  a  plea  of  title  in  themselves— put- 
ting this  action  in  such  a  edispe^  too,  that  even  when  Brown 
defeats  them  on  their  plea  of  title  he  will  still  be  left  out  of 
possession  and  the  plaintiffs  ih  possession.  All  this  is  oour 
trary  to  the  forcible  entry  law  and  the  decisions.  (McOau' 
ley  V.  Weller,  12  CaL  500 ;  Eodghins  v*  Jordan,  29  Cal.  6Y8 ; 
Owen  V.  Doty,  28  OaL  606 ;  Davis  v.  Perly,  80  CaL  632.) 

Barnes  &  Bowie,  for  Bespondents. 

It  is  not  denied  that  Brown  is  pecuniarily  irresponsible, 
and  without  property  or  means,  and  that  he  could  be  made 

,  to  respond  to  plaintiffs  for  detention  of  their  property,  or 
costs,  and  that  all  of  plaintiffs'  ea^>enditures  in  the  matter 
would  be  a  total  and  irrevocable  loss.  These  allegations  of 
the  complaint  are^  therefore,  to  be  taken  as  true,  so  far  as 

.  this  proceeding  is  oonoemed.    {firanias  v«  Glarh,  4  Md.  Ck. 


Oef.  1871;.]  S^oCbbisbt  ny  Bbqwjx.  :  4fi$i. 

opinion  aC  the  Court  —  Spcague,  J. 

Dee.{403«)  This  being. a  material  allegation,  amd  imdeme4« 
the  Court  properly  refused  to  dis^lvp  ib^  iQJunctioiL  '{RuAn 
V.  Thomas,  4  Jonefl;Eq.  71;  N6lson,jfy,Eo}^ivison,  1  Jtf(i|ip- 
Btead,  464;  FuHongY.  Edwards,  3  Md.  113;  5eflZ  delMonia 
M.  Co.  V.  Pond  C a.  23  CaL  S2;  Powell  v.  Brown,  22  Qeo^> 
276;  Par^tAson  y.  Trousdale,  3  Scam'.  367;  Bticfcner  ▼• 
jBi6n?fi«,  9  S.  &  M,  804;  Hilliard  on  Inj,  94,  96,  100.) 

The  defendant  would  not  have  been  necessarily  entitled 
to  a  dissolution  of  the  injunction  even  had  his  aaswer  denied 
the  equity  of  the  bill.  It  still  rested  in  the  discretion  of  the 
Court  to  deny  the  motion.  (Hilliard  on  Inj.  90, 100 ;  Adams' 
Eq.  196 ;  Roberts  v.  Anderson,  2  Johns.  Ch.  204 ;  Crutchfield 
V.  DnniUff,  16  Geo.  438 ;  Nelson  v.  Robinson,  1  Hempst  464? 
Poor  V.  Carleton,  3  Sumn.  26 ;  Linton  v.  Denham,  6  Florida, 
683;  Monroe  v.  Mclntyre,  6  Ired.  Eq.  66.) 

The  proeeedings  of  Brown,  as  detailed  in  the  complaint 
and  confirmed  by  the  answer,  were  fruitful  of  suspicions; 
and  the  Court  held,  and  we  submit  rightfully  and  withiii  the 
limits  of  a  reasonable  judicial  judgment,  that  a  forcible  entry 
and  detainer  suit  which  had  been  wrapped  in  a-  sleep  of 
death  for  eight  years  might  slumber  yet  a  little  longer,  until 
the  facts  could  be  fairly,  fully,  and  judicially  inyeetigated. 


By  the  Court,  SPBAOxns,  J.: 

The  material  allegations  of  the  complaint  constituting  the 
gravamen  of  plaintiff's  claim  to  equitable  relief  are  specifi- 
cally denied  by  the  answer,  and  the  special  denials  of  collu- 
sion and  fraud  are  supported  by  the  affidavits  of  Williams 
and  Wheaton,  filed  with  the  answer.  Under  the  general 
rule  that  "  when  all  the  equities  of  the  bill  are  denied  by 
the  answer  the  injunction  should  be  dissolved,**  the  injunc- 
tion should  have  been  dissolved,  unless  the  circumstances  of 
the  case,  aa  diaolosed  by  tiie  pleadiligs^  be  suck  as  to  justify 
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tlie  Court  in  the  exercise  of  a  sound  discretion  in  continuing 
the  injunction  until  the  hearing  upon  the  merits. 

There  are  circumstances  disclosed  by  the  pleadings  in  this 
ease^  independent  of  the  direct  issues  made  thereby,  which 
might  well  have  influenced  the  Judge,  in  the  exercise  of  a 
sound  discretion,  to  continue  the  restraining  order  until  the 
hearing  upon  the  merits  of  the  case.  {Oodey  v.  Oodey,  39 
Cal.  166,  167.) 

Oi*der  aflirmed. 


[No.  2,747.1 

A.  B.  CHAPMAN  v.  D.  A.  HOLLISTER  ato  ALBERT 
a  WALLACE. 

Vacancy  in  Advikistbatign  —  Gbaktbb  or  Devisee  not  Bnti«jbd  to 
POB8E88ION. —  WhcK  a  wtdow,  who  wts  both  derisee  tnd  czeeatrix, 
married,  and  ibe  and  her  hunband  then  deeded  the  land  debited;  held, 
that  though  the  marriage  may  have  operated  as'  a  revocation  of  the 
letters  testamentary,  yet  there  was  an  unclosed  administration,  and  the 
grantee  waa  not  entitled  to  possession. 

Hkb  oa  DETisn  cannot  Maintain  BjaeracaNT  waii.E  AoMiNiaTBATioN 
Unclosed. —  If  letters  be  regularly  granted,  and  the  Probate  Court 
acquire  Jurisdiction  oyer  an  estate,  though  a  vacancy  occurs  !n  the 
office  of  ezeeutoi;  or  administrator,  the  heir  or  derlsee  ean  not  malntaia 
ejectment  during  such  vacancy  as  long  as  the  administration  remains 
nndosed. 

Appsai.  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District,  County  of  San  Diego. 

This  was  an  action  of  ejectment  for  a  lot  known  as  thcf 
Pear  Garden  of  Lorenzo  Soto,  in  the  old  City  of  San  Di^o. 
Defendant  HoUister  disclaimed  any  interest  Defendant 
Wallace  filed  a  general  denial,  and  set  up  the  Statute  of 
Limitations.  There  was  a  judgment  for  defendant  Wallace ; 
and  a  motion  for  new  trial  having  been  overruled,  plaintiff 
appealed. 

OlassM,  Chapmon  A  Smith,  for  AppeUant» 
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L  Hartmok,  for  Bespaodeatft* 

By  tibe  Court,  Cbookxtt,  J. : 

The  fii^  point  for  ooHBideration  14,  whether  the  plaintifi 
ia  entitled  to  the  poeaesBion  o£  the  demanded  premiaea  on 
hia  own  theory  of  the  f  aota.  Both  partiea  claim  through 
the  will  of  Lorenzo  Soto,  disceased^  which  was  duly  pro- 
hated,  and  of  which  the  widow  of  Soto  waa  appointed  and 
duly  qualified  aa  executrix.  Whilst  acting  aa  executrix,  the 
widow  contracted  a  second  marriage,  and  aubBequently,  by 
the  joint  deed  of  herself  and  huabandy  conveyed  said  prem- 
iaea  to  the  plaintiff,  who  insists  that  the  property  waa  de^ 
yised  to  the  widow  by  Soto's  will,  and  that  her  authority 
aa  executrix  having  ceaaed  when  she  contracted  a  second 
marriage,  the  administration  of  the  estate  became  vacant) 
and,  so  far  the  evidence  shows,  yet  remains  so.  Assum- 
ing these  to  be  the  facts,  he  insists  that  he  is  entitled  to 
possession,  there  being  no  executor  or  administrator  of  the 
estate.  If  it  be  conceded  that,  if  there  be  no  existing  ad^ 
ministration  upon  an  eatate,  the  heir  or  devisee  can  maitk-* 
tain  ejectment  for  the  real  estate;  and  if  it  be  further 
admitted  that  the  marriage  of  the  executrix  operated,  ipso 
facto,  as  a  revocation  of  her  letters,  without  any  action  of 
the  Probata  Court  declaring  the  revocation,  it  by  no  means 
follows  that  the  heir  or  devisee  is  entitled  to  the  possession, 
whilst  there  is  a  pending  and  imclosed  administration  tern* 
porarily  vacant  On  the  death  of  the  ancestor  his  title  to 
real  estate  passes  to  the  heir  or  devisee,  subject,  however, 
to  the  right  of  possession  of  the  executor  or  administrator 
for  the  payment  of  debts.  (Probate  Act,  Sees.  114,  194; 
Becket  v.  Selover,  7  Cal.  216 ;  Meeka  v.  Hahn,  80  Cal.  627 ; 
Matter  of  Estate  of  Woodworth,  31  Cal.  604.)  And,  when 
there  la  no  administration  upon.  the. estate,  the  heir  oi^  de- 
Tisee  may  maintain  ejectment  for  the  real  estate  of  the  te9- 
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tator  or  intestate.  (Updegraff  v.  Trash,  18  Cal.  468.)  But 
if  the  Probate  Court  has  i^egtdarly  granted  letters  testa- 
mentary or  of  administration,  and  has  acquired  jurisdiction 
over  the  administration  of  the  estiitei  and  if  a  temporary 
vacancy  occurs  in  the  office  of  executor  or  administrator 
pending  Ihe  administration^  and  whilst  it  is  yet  undosed, 
the  heir  or  devisee  cannot  maintain  ejectanent  during  the 
vacancy.  It  would  lead  to  great  perplexity  in  the  eettie- 
ment  of  estates,  if,  during  a  temporary  vaeancy  in  the 
administration,  the  heir  or  devisee  shouUL  he  held  to  be  en* 
titled  to  the  possession  of  the  estate,  and  to  receive  die  rents 
and  issues.  On  the  appointment  of  a  new  executor  or  ad- 
ministrator he  would  be  entitled  to  the  possession  and  to 
all  ihe  rents  and  profits  which  had  accrued  during  liie  va- 
cancy, his  right  in  this  respect  taking  effect  by  relation 
as  of  the  date  when  the  vacancy  occurred.  A  different  rul- 
ing on  this  point  would  only  tend  to  pr^oaote  litigation 
and  embarrass  the  administration  of  estates,  without  in- 
creasing liie  security  of  creditors  and  heirs,  lie  Probate 
Court  has  ample  power  to  protect  the  estate  during  the  va- 
cancy in  the  administration,  by  Ae  appointment  of  a  spe- 
cial administrator,  whose  proceedings  would  be  subject  to 
its  control  and  supervision.  But  to  permit  die  heirs  and 
devisees,  or  their  grantees,  to  intervene  and  take  posses- 
sion of  the  estate  during  the  temporary  vacancy  in  a  pend- 
ing administration  of  an  unsettled  estate,  would  tend  only 
to  unnecessary  confusion,  delay,  and  embarrassment  in  ihe 
administration. 

Thid  view  of  the  case  renders  it  unnecessary  to  notice  the 
other  points  discussed  in  the  briefs. 

Judgment  affirmed. 

Mr.  Chief  Justice  Rhodes  dissented. 

Mr.  Justice  Spsaous  did  not  participate  in  the  for^ohig 
decision* 
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(N^  e,820«] 

GEOEOE  BAESTOW  t;.  THE  OITY  EAILROAD 
COMPANY. 

lairusD  PBOMin  «f  OowoiAnQii  —  Cucumbvaiiom  urt>  Ra^vknt  op 
Fabtobs  as  IBtidshob. —  In  an  action  against  a  corporation  to  tacoT^i' 
on  a  quantum  fumrwii  for  aerylcea  poiformed,  the  eltuatlon  of  the  partlea 
at  the  time,  and  the  relation.  If  any.  In  which  they  etood,  of  a  boebieei 
character  or  otherwli^  are  relevant  and  materia!  cireomatancea ;  and  .tht 
ezclnslon  of  competent  teatimony,  tending  to.  ekow  each  dcenmatanceei 
la  error. 

BarnncwB  90  Cobpojutior  bt  DiBncroa  —  Bl^Ii▲w8  a0  BTiDBNon.—  In  an 
action  by  Baretow  agalnet  the  City  Ballroad  Company^  to  recover  on  en 
implied  promlee  for  alleged  lervicea  performed  by  him,  while  a  IMrector, 
In  going  to  New  York  and  negotiating  a  coDetructlon  contract  for  the 
company,  where  It  appeared  that  the  Preeident  told  him,  previoae  to  e^ 
Ing,  that  he  ihoald  be  compeneated ;  htid,  that  a  by-law  of  the  company, 
to  the  effect  that  Directors  ihoold  receive  no  compenaatlon  for  aervlceo 
as  Directors,  though  traveling  expenses  might  be  audited  and  paid,  was 
relevant  testimony  for  defendant,  and  its  exclusion  was  error. 

Apfbal  from  the  District  Ocmrt  of  the  Fifteenth  Jndi- 
eial  District,  City  and  Conniy  of  San  Francisco. 

This  action  was  tried  by  the  Court  below  without  a  juryj 
and  -reenlted  in  a  judgment  for  plaintiff  for  two  thousand 
five  hundred  dollars,  as  prayed  in  his  complaint  A  motion 
for  a  new  trial  having  been  overruled|  defendant  appealed 
jErom  the  judgment  and  order. 

Tho  facta  are  stated  in  the  opinioik 

B.  J.  &  J.  B.  Moore,  for  Appellant. 

Barstow,  Stetson  it  Houghton,  for  Bespondent. 

By  the  Court,  Watxaob^  J, : 

The  plaintiff  was  a  Director  of  the  corporation  defendant, 
and  alleges  that  he  was  employed  by  defendant,  while  hold- 
ing that  position,  to  go  to  New  York  and  there  engage  in 
vouXMi.— ao 


46S  Babsxow  v.  City  Rajxroab  Oa        [Sup.  CL 


OplnkNi  of  tlie  Court -- WaUacOi  J.. 


certain  negotiations  tben  pending  there  between  the  defend- 
ant and  one  Bandall,  coneeming  the  execution  or  modifica- 
tion of  a  proposed  contact  between  defendant  and  Bandall 
for  the  conatruction  of  the  defendant's  projected  railroad. 
It  is  alleged  in  the  complaint  that  the  defendant  promised 
to  pay  the  plaintiff  '^for  his  sernces  and  expenditures,  in- 
cluding traveling  expenses,  whatever  the  same  should  be 
reasonably  worthy  and  promised  to  pay  him  in  gold  ooin  of 
the  ITnited  States/'  etc  The  defendant  denied  the  allega- 
tions of  the  complaint 

It  was  not  pretended  at  the  trial  that  the  defendant  had, 
by  proceedings  at  any  corporate  meetings,  directly  employed 
the  plaintiff  as  its  agent  to  proceed  to  New  York  upon  this 
business;  but  it  appeared  that  the  plaintiff  and  one  Glad- 
ding had  already  agreed  with  each  other  to  go  to  New  York 
from  California,  in  the  prosecution  of  a  joint  enterprise  of 
their  own,  into  which  they  had  entered  for  the  sale  of  cer- 
tain mines  and  mining  interests  in  the  New  York  market, 
and  that  it  was  in  contemplation  to  seU  one  of  these  mines 
to  Randall,  the  same  person  who  was  about  to  contract  to 
build  the  defendant's  road.  Under  these  circumstances, 
Barstow  had  a  conversation  with  the  President  of  the  de- 
fendant, Dr.  Eowell,  in  which  he  remarked  that  he  thought 
of  going  to  New  York ;  that  he  had  some  "  contingent  busi- 
ness "  there.  Eowell  replied :  "  Then  you  must  go  for  the 
City  Bailroad  Company  and  complete  the  contract  with 
Randall,  or  get  somebody  else  to  build  this  road,*'  adding 
that  Barstow  should  be  compensated  for  his  services  and  ex- 
penses. This  was  in  October,  1865,  and  on  the  eighteenth 
day  of  that  month  Barstow  left  San  Francisco  by  the  steamer, 
and  arrived  in  the  City  of  New  York  on  the  eighth  day 
of  November  following.  On  the  twenty-eighth  of  Novem- 
ber —  twenty  days  after  Barstow  had  arrived  in  New  York — 
a  corporate  resolution  was  passed  by  the  defendant,  author- 
inng  Barstow  and  Oladding  (then  also  in  the  Eastern  States) 
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to  close  the  oonfitruction  coatract  with  lUndall^  etc,  which 
resolution,  or  a  copy  of  it,  was  forwarded  to  them  from  Cali- 
fornia. Negotiations  had  there  with  Bandall,  np  to  the  time 
of  BarstoVs  return  to  California,  in  March,  1866,  resulted  in 
nothing.  In  the  mean  time,  other  persons,  not  then  into 
ested  in  the  stock  of  the  corporation,  have  hecome  stock* 
holders,  and  Barstow  i^ow  claims  that  the  corporation  is 
indebted  to  him  in  the  sum  of  two  thousand  five  hundred 
dollars,  for  these  alleged  services  at  the  East  in  1866-6. 

It  is  claimed  that  the  circumstances  are  such  as  that  the  law 
would  imply  a  promise  upon  the  part  of  the  corporation  to 
pay  him  his  claim.  It  was  held  in  Pixley  v.  W.  P.  B.  B.  Co., 
83  Cal.  88,  that  a  quantum  meruit  would  lie  against  a  corpo- 
ration for  services  rendered,  and  would  be  supported  by 
proof  of  circumstances  from  which  a  promise  to  pay  might 
ordinarily  be  inferred  against  a  natural  person. 

Even  if  the  cause  of  action  set  forth  in  the  complaint 
here  is  to  be  considered  to  be  in  this  respect  altogether  of 
the  same  character  as  was  that  in  the  case  just  referred  to 
(a  point  upon  which  I  am  not  to  be  understood  to  be  ex- 
pressing an  opinion  now),  it  is  clear  enough  that  the  defend- 
ant was  entitled  at  the  trial  to  put  in  evidence  all  the  facts, 
which  could  be  reasonably  supposed  to  throw  light  upon 
the  question  as  to  whether  the  plaintiff  had  really  been  em- 
ployed as  alleged  by  him.  It  was  supposed  that  the  con- 
rersation  already  referred  to,  had  between  the  plaintiff  and 
the  president  of  the  defendant,  previous  to  the  departure  of 
the  former  from  California  in  October,  1865,  coupled  with 
the  corporate  resolution  of  November  twenty-eighth  follow- 
ing, were  circumstances  tending  to  prove  the  emLployment 
alleged  —  and  they  were  admitted  in  evidence  upon  that 
view.  It  18  evident,  however,  that  the  weight  and  value  of 
auch  circumstances,  when  proven,  must  be  affected  by  a 
consideration  of  other  and  co-existent  facts  surrounding  the 
transaction.    For  instance,  it  appears  in  this  case  that  the 
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plaintiff  was  himself ,  at  the  time,  a  Director  of  the  defend- 
ant That  fact  in  itself  tended,  and  I  must  consider  that 
the  Court  below  r^arded  it  as  tending^  in  some  degree  to 
maken  the  presumption  of  a  promise  to  pay  by  the  cor- 
poration defendant.  The  situation  of  the  parties  at  th? 
time — the  relation,  if  any^  in  which  they  stood  of  a  business 
character,  or  otherwise^  are  important  to  be  known  and  c(m«> 
sidered,  in  order  to  arrive  at  a  correct  solution  of  the  ulti* 
mate  question  involred.  In  Murdoch  v.  Murdoch,  7  CaL 
611,  we  said  that  where  the  right  of  the  plaintiff  to  recover 
rests  upon  an  allied  implied  contract,  all  the  circumstances 
of  the  case  must  be  considered  to  ascertain  what  were  the 
expectations  of  both  the  parties  as  to  compensation,  etc 
In  that  case  the  plaintiff  sought  to  recover  the  value  of 
services  rendered  the  defendants,  in  the  family  of  the  latter, 
upoD  an  implied  contract  to  pay  her  therefor.  The  fact, 
however,  that  the  plaintiff  bore  the  relation  of  a  step- 
mother to  the  defendants  at  the  time  the  services  were 
rendered  was  held  to  be  of  great  import,  as  tending  to  over- 
throw any  implication  of  a  promise  to  pay  her  for  her 
services.  In  this  view,  the  fact  that  the  plaintiff  was  at  the 
time  a  Director  of  the  corporation  was  important  to  be 
considered,  as  I  have  said  already.  And  upon  the  same 
principle  the  Court  should  have  considered  if  there  were 
any  existing  general  rule  or  regulation  of  business  in  force 
between  the  parties,  in  reference  to  which  they  might  be 
supposed  to  have  deslt  in  the  particular  instance  under  con- 
sideration. Such  a  regulation  may  go  far  to  determine  the 
intention  and  mutual  expectation  of  the  parties  at  the  time 
of  the  supposed  employment  Upon  the  trial  of  this  cause 
the  defendant  offered  in  evidence  a  by-law  of  the  corpora- 
tion, which  provided  that  no  Director  should  receive  any 
compensation  for  his  services  as  Director,  but  that  the  travel- 
ing expenses  of  the  officers  and  Directors,  while  actually 
engaged  in  the  business  of  the  company,  might  be  audited 
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and  paid.  This  was  excluded  as  being  irrelevant.  In  this 
tbere  waa  error.  It  was  not  irrelevant  It  tended^  in  a 
degree  at  least,  to  aid  in  the  determination  of  the  main 
point  in  controversy  —  the  alleged  employment  and  promise 
to  pay.  We  cannot,  of  course,  know  what  other  circxmi- 
stances  the  defendant  might  have  shown  in  coimection  with 
this  by-law,  had  it  been  received  in  evidence,  nor  how  far 
it  might  of  itself  have  influenced  the  decision  of  the  cause; 
but  it  was  a  fact  upon  which  the  defendant  had  a  right  to 
rely,  as  tending  in  a  measure  to  defeat  the  claim  asserted 
by  the  plaintiff.  The  conversation,  which,  it  is  claimed, 
resulted  in  an  employment  of  the  plaintiff,  was  had  betweeo 
I>r.  Kowell  and  the  plaintiff. —  they  being  respectively  Presi- 
dent and  Director  of  the  corporation.  The  by-law  which 
was  excluded  cannot  be  said  to  have  been  irrelevant  in  an 
investigation  as  to  how  the  parties  may  have  understood 
each  other. 

I  think  that  the  judgment  should  be  reversed^  and  a  new 
trial  had;  and  it  is  so  ordered. 


[Mo.  2,4S9.1 

'ASHDREW  CRAWrORD  (Doiiro  Businbbs  uitdkb  thb 
Tjru  Name  of  A.  Ckawford  &  Co.)  v.  THE  BARK 
"CAROLINE  REED,*'  heb  Tacbxe,  Appaebl,  aot) 

PUBNITTJEJB. 

JUBiSDicnoN  AB  TO  IfABiTiMa  CONTRACT. —  Where  nuiterUlB  and  sup- 
pllee  ere  fumlehed  a  domeetic  veesel  at  her  home  port*  onder  a  contract 
with  the  master  of  the  Tessel,  the  United  States  Courts  have  exelnslye 
original  lorlsdlctloii  of  proceedings  l»  res*  to  enforce  a  Hen  against  th^ 
Tessel  for  the  same. 

9cATn  LaozsLATioN  ON  AoifiBii/FT  Pboobbdinos. —  The  statute  of  this 
State,  so  far  as  It  attempts  to  authorise  proceedings  <n  rem  for  causes 
of  action  eognlsahle  in  the  admiraltj.  Is  unconstitutional. 

Atpeax  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Erancisoo. 
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The  facts  are  stated  in  the  (pinion  of  the  Ooort 
MeAUieter  A  Bergin,  for  Appellant 

The  question  involved  is  liie  oonstitntionality  of  the  pro- 
visions \>f  the  Practioe  Act,  under  which  the  prooeedings 
were  instituted. 

The  presumption  of  law  is^  that  every  statute  is  constitu- 
tional and  valid,  and  its  invalidity  can  only  be  declared  in 
cases  free  from  aU  doubt  (Bourland  v.  Hildreth,  26  CaL 
227.) 

This  Court  has  decided  that'  the  statute  in  question  was 
constitutional  and  valid,  and  the  State  Courts  exercised  law- 
ful jurisdiction  thereunder.  (Warner  v.  Uncle  8am,  9  CaL 
647 ;  Ord  v.  Unde  Sam,  18  CaL  869 ;  Sheldon  v.  Uncle  Sam, 
18  Cal.  662.) 

The  power  of  the  Legislature  over  the  forms  of  procedure 
and  measure  of  the  remedy  is  plenary.  (The  People  v. 
Steamer  America,  34  Cal.  680 ;  Keating  v.  Spink,  8  Ohio  St 
105 ;  Trevor  v.  Ad.  Hine,  17  Iowa,  350.) 

The  Federal  Courts  have  repeatedly  affirmed  the  oonsti- 
tut^onalily  of  similar  statutes  by  administering  and  enforcing 
them.  (The  General  Smith,  4  Wheat  438 ;  The  Robert  Ful- 
ton, 1  Paine,  620 ;  Peyroux  v.  Hotuard,  7  Pet  340 ;  People's 
Ferry  Company  v.  Beers,  20  How.  395 ;  The  Ship  Harriet, 
Olcott  Rep.  231 ;  Roach  v.  Chapman,  22  How.  129 ;  1  Pars, 
on  Mar.  Law,  498.) 

The  New  York  cases  are  opposed  to  the  decisions  of  this 
Court  already  referred  to,  the  following  cases  in  Illinois,  Mis- 
souri, and  Indiana,  as  well  as  to  the  various  decisions  of  the 
United  States  District,  Circuit,  and  Supreme  Courts,  enforc- 
ing these  State  laws.  (Wyatt  v.  StucJchy,  29  Ired.  279 ;  Cav- 
ender  v.  Fanny  Barker,  40  Mo.  236 ;  Boylan  v.  St  Bt.  Vic- 
tory, id.  245.) 
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Home  A  Rosmbwum,  for  Bespcttdeiity  dted  The  Moaes 
Taylor,  4  Wallace,  U.  S.,  411;  The  Hme  v.  Trevor,  4  Wal- 
lace, U,  S.,  666;  The  Belfast,  7  Wallace,  U.  S.,  624;  Tfce 
Josephine,  89  N.  T.  19 ;  Jackson  v.  rA6  Propeller  Kinme, 
8  Anu  Law  Eeg.,  N,  S.,  470 ;  Ferran  &  Lowndes  v.  Hosford 
d  Goodrich,  64  Barb.  200.) 

Is  the  jurisdiction  of  the  United  States  Court  in  actions 
against  vessels  by  name,  exclusive  or  concurrent}  K  we 
examine  the  Constitution  and  the  several  Acts  of  Congress 
under  it,  but  one  conclusion  can  be  arrived  at,  namely:  that 
the  jurisdiction  is  exclusive. 

Article  five  of  the  Constitution  of  the  United  States  ex- 
tends the  jurisdiction  of  the  Federal  Court  ^^  to  all  cases  of 
admiralty  and  maritime  jurisdiction."  It  will  be  observed 
that  in  said  article  the  word  '^  all "  is  used  in  some  cases,  and 
in  others  (nnitted.  It  must  be  presumed  that  the  framers  of 
that  instrument  had  an  object  in  making  that  distinction. 
Justice  Stobt  says,  that  where  the  word  ^*  aU  "  is  used  in 
that  instrument,  it  means  exclusive;  and  where  omitted, 
concurrent     (1  Wheaton,  834.) 

Act  of  Congress,  24th  September,  1789,  gives  to  the 
District  Court  exclusive  original  cognisance  in  all  cases  of 
admiralty  and  maritime  jurisdiction.  Now  if  this  Act  of 
Congress  giving  to  this  District  Court  exclusive  jurisdiction 
is  constitutional,  the  Act  of  the  State  Legislature  giving  to 
State  Courts  concurrent  jurisdiction  must  be  unconstitutional. 
Whatever  may  have  been  the  opinion  of  jurists  heretofore, 
the  case  of  The  Moses  Taylor,  followed  by  that  of  The  Hine 
▼.  Trevor;  The  Belfast,  decided  by  the  Supreme  Court  of 
the  United  States;  the  case  of  steamer  Josephine,  decided 
by  the  Court  of  Appeals  of  the  State  of  New  York,  as  well 
%a  that  of  the  propeller  Kirmie  (in  which  case  the  Court,  in 
speaking  of  The  Josephine  case,  expressed  its  satisfaction 
that  State  Courts  agree  with  Federal  Courts  in  denying 
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jnriBdiction  in  such  action  to  State  Ckmrt8)|  fully  settles  it  in 
imvot  of  the  eacdlusit^  jurisdiotioiL 

By  the  Oourt,  Tbmpub^  J.: 

'  This  is  an  action  brought  under  section  three  hundred  and 
seventeen  of  the  Practice  Act,  to  enforce  a  lien  for  materials 
for  the  equipment  and  repair,  and  supplies  for  the  use  of  the 
hark  Caroline  Eeed.  The  vessel  is  a  domestic  vessel,  and 
San  Francisco,  whe(re  the  cause  of  action  arose,  is  her  home 
port  Whether  the  vessel  T^as  engaged  entirely  in  com- 
merce between  different  ports  of  this  State,  or  between 
ports  of  this  State  and  places  not  within  the  State,  does  not 
appear  from  the  averments  of  the  complaint  A  demurrer, 
to  the  complaint  was  sustained  on  the  ground  that  the  stat- 
ute under  which  the  suit  was  brought  is  unconstitutional ; 
and  tbifi  appeal  is  fmm  the  judgment  entered  sustaining  the 
demurrer. 

The  materials  and  supplies  furnished  are  alleged  to  have 
been  furnished  under  a  contract  with  the  master  of  the  ves- 
sel, and  I  do  not  understand  that  it  is  denied  that  the  con- 
tract was  of  a  maritime  nature,  upon  which  suit  might  have 
been  brought  against  the  owners  or  against  the  master  m 
personam  in  .the  Courts  of  admiralty. 

The  case  of  The  Moses  Taylor,  4  WalL  411,  was  a  case 
under  this  very  stiatnte,  to  enforce  a  lien  arising  upon  the 
breach  of  a  contract  to  convey  the  compldnant  from  New 
York  to  San  Francisco.  The  decision  in  this  case,  as  I  un- 
derstand it,  does  not  go  to  the  extent  of  holding  that  the 
language  of  the  Constitution  itself,  ex  vi  termirU,  vests  in  the 
Courts  of  the  TTnited  States  exclusive  jurisdiction  of  all  civil 
causes  of  maritime  and  admiralty  jurisdiction,  but  holds  that 
in  all  cases  to  which  the  judicial  power  of  the  United  States 
extends,  Congress  may  rightfully  vest  exclusive  jurisdiction 
in  the  Federal  Couri«,  "  and  that  the  Judiciary  Act  of  1789 
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Tests  in  the  District  Courts  exclusive  jurisdiction  of  causes 
of  action  of  this  character.^  It  is  also  held  that  the  saving 
dause  in  the  ninth  section  of  the  Judiciary  Act  is  not  a  sav^ 
ing  of  a  concurrent  remedy  in  a  common  law  Court,  but  the^ 
saving  of  a  common  law  remedy.  A  proceeding  in  rem  id 
aot  a  common  law  remedy,  and  the  statute  of  this  State,  as 
far  as  it  attempts  to  authorise  proceedings  in  rem  for  causesr 
of  action  cognizable  in  the  admiralty,  is  unconstitutional  and' 
void. 

The  case  of  Hine  v.  Trevor,  4  Wall.  666,  decided  at  tiie 
same  term,  is  to  the  same  effect  It  is  there  held  that  the 
grant  to  the  District  Courts  of  the  United  States  of  origi- 
nal admiralty  jurisdiction  is  esfclusive,  not  only  of  aD  other 
Federal  Courts,  but  of  the  State  Courts ;  and  therefore  State 
statutes  which  attempt  to  confer  upon  State  Courts  power 
to  enf oitse  a  remedy  by  proceedings  in  rein  for  marine  torts 
or  oontracts,  are  void.  Both  of  these,  however,  were  cases 
in  which  a  maritime  lien  existed  which  could  only  be 
enforced  in  Courts  of  admiralty.  The  Legislatures  of  the 
States  in  which  the  actions  were  brought  had  attempted  to 
create  a  statutory  lien  which  should,  in  effect,  take  the  place 
of  the  maritime  lien  previously  existing.  ^  If  this  cuuld  be 
done,  it  would  necessarily  deprive  the  District  Courts  of  much 
of  the  jurisdiction  conferred  upon  them  by  the  Judiciary  Act, 
or,  at  least,  would  give  the  State  Courts  concurrent  jurisdic- 
tion with  them. 

It  is  contended,  however,  that  in  the  case  at  bar — there 
being  no  Uen,  by  maritime  law,  for  materials  and  supplies 
furnished  at  the  home  port — ^the  statute  does  not  trench  at 
all  upon  the  jurisdiction  of  the  District  Courts  of  the  tJnited 
States.  The  lien  created  is  not  a  substitute  for  the  lien  ex- 
isting by  maritime  law,  but  is  made  to  meet  a  case  wher^ 
no  such  Hen  existed  before.  The  Federal  Courts  can  not  en- 
farce  this  lien,  for  it  is  not  a  maritime  lien. 
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This  argument^  it  seems  to  me^  overlooks  the  fact  that 
the  coAiae  of  (icium  is  not  to  enforce  a  lien,  but  to  recover  for 
materials  and  supplies  upon  a  maritime  contract  The  Adi 
miraltjr  Courts  undoubtedly  have  jurisdiction  to  enforce  this 
contract  The  language  of  the  Judiciary  Act  is  not  that 
the  District  Courts  shall  have  exclusive,  original  cognizancQ 
of  actions  to  enforce  maritime  liens,  but  of  all  civil  causes 
of  admiralty  and  maritime  jurisdiction.  The  cause  of  ao- 
tion  is  the  breach  of  the  contract  For  this  an  action  lies  in 
admiralty.  It  is  the  fact  that  it  is  a  maritime  (contract  which 
gives  that  Court  jurisdiction,  and  not  the  fact  that  a  maritime 
lien  is  to  be  enforced. 

It  being  admitted  that  the  cause  of  action  in  the  case  at 
bar  is  one  of  which  the  Courts  of  admiralty  have  jurisdiction, 
it  must  follow  that  their  jurisdiction  is  exclusive,  except  so 
far  as  the  State  Courts  are  permitted  to  take  jurisdiction  by 
the  saving  clause  in  the  ninth  section  of  the  Judiciary  Act 
It  is  remarked  in  each  of  the  cases  cited  from  4  Wallace  that 
this  saving  is  not  of  a  remedy  in  the  conunon  law  Courts,  but 
of  a  common  law  remedy.  It  must  follow  from  this  that 
whenever  Courts  of  admiralty  have  jurisdiction  of  a  cause  of 
action,  whether  it  affords  a  remedy  in  rem,  or  in  personam 
merely,  that  jurisdiction  is  exclusive,  except  as  to  the  common 
law  remedy  reserved  by  that  Act 

This  action  is  brou^t  to  obtain  relief  for  the  breach  of  a 
maritime  contract,  and  the  remedy  given  by  the  statute  is  not 
a  common  law  remedy.  This  seems  to  me  conclusive  against 
the  statute. 

I  see  no  reason  to  doubt  the  o(Mistitutionality  of  the  stat- 
ute, so  far  as  it  may  be  made  applicable  to  causes  of  action 
which  are  not  cognizable  in  Courts  of  admiralty.  There  is 
no  objection  to  the  law  merely  because  it  authorises  a  suit 
against  the  vessel  itself,  except  so  far  as  the  suit  is  upon  a 
marine  contract 

Judgment  affirmed. 
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[No.  2,852.] 

P.  H.  RUSSELL  V.  GEOEGE  H.  MIXER,  MELISSA 
MIXER,  AND  JANE  P.  MORRILL. 

MxtTAKB  nr  Satibftuio  Instiao  ov  Abbiokxmo  a  Hobtoaob  —  Rauvr. — 
Wbere  the  owner  of  a  mortgage  agreed  to  assign  It  to  a  third  person, 
and  at  his  reqnctt  entered  a  aatlafactloii  of  record,  both  supposing  that 
woold  carry  ont  their  intentions :  held,  npon  a  proper  complaint  bj  the 
intended  assignee  against  the  mortgagor,  setting  np.the  facts,  that 
eqnity  woold  relieve  against  the  mistake  and  decree  a  foreclosnre  of  the 
mortgage. 

CmUNO    MI8TAKS8    OV    PASTIBV     OWH    IGNOBAKCB    OB    INATTBIITTON. —  Bqaitj 

will  grant  relief  against  a  mistake  by  which  parties,  through  their  own 
ignorance  or  Inattention,  Call  to  select  or  prepare  a  proper  kind  of 
instrument  to  elfectiiate  their  agreement  and  intention,  the  same  as  M 
SQCh  mistake  ware  made  by  a  scriyener. 
DByacTiTB  CoicPLAixT. —  When  a  complaint  is  defectlre  in  manner 
rather  than  in  iD:?tter,  If  no  objection  is  taken  by  demurrer.  It  will  be 
hild  aamclent  to  support  a  judgment. 

Appbal  from  the  District  Court  of  the  Sixth  Judicial  Difi- 
trict,  Sacramento  Oonnty. 

The  facts  are  stated  in  the  opinions. 
/•  JET.  MeKune,  for  Appellants. 

The  original  complaint  made  no  attempt  whatever  to  pre- 
sent a  case  for  relief  on  the  ground  of  mistake;  and  the 
amended  complaint  is  equally  harren  of  facts  stated  tendmii^ 
to  make  a  case  for  relief  on  that  ground.  The  plaintiff 
mistook  no  question  of  fact.  He  deliberately,  of  his  own 
motion,  with  full  knowledge  of  all  the  facts  and  of  the  law, 
without  fraud  on  the  part  of  anybody,  released  his  mort- 
gage. He  avers  that  it  was  by  mistake,  but  what  that 
mistake  was  is  only  hinted  at  by  an  averment  that  he  was 
surprised  at  its  effect  That  surprise  which  will  avoid  a 
deed  must  be  produced  by  or  accompanied  with  fraud  or 
circumlocution.  (Tiffany  &  Bullard  on  Trustees,  185; 
Story's  Eq.  Sees.  261,  111,  112 ;  Gould  v.  Qovld,  6  Met  2U; 
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Kewyon  v.  Welty,  20  Oal.  637 ;  Masiick  v.  Thorpe,  29  OaL 
444;  1  Johns.  Ch.  612;  6  Johns.  Ch.  166;  9  Barb.  682.) 

The  satisfaetion  of  the  mortgage  operated  as  a  deed  of 
release,  and  such  Release  is  binding,  operative,  effeetaal, 
and  irrevocable  without  consideration.  (Frvnk  v.  Oreen,  5 
Barb,  459 ;  Stat  of  Conveyances,  Sec.  37 ;  Romley  v.  Siod- 
dard,  7  Johns*  207 ;  People  ▼.  OhishoJm,  8  OaL  30;  Praii  v. 
Crocker,  16  John.  270.) 

Beatty  <6  Denson  and  John  Heard,  for  Respondent 

The  mistake  complained  of  and  sought  to  be  corrected, 
&ot  occurring  in  the  agreement  of  the  parties,  which  is  to 
assign  and  transfer  the  mortgage  from  Millei*  to  Russell,  but 
in  the  instrument  which*'  was  executed  by  them  with  the 
intention  and  for  the  sole  purpose  of  carrying  into  execution 
their  agreement,  ought  to  be  so  corrected  in  a  Court  of 
equity  as  to  make  the  instrument  conform  to  the  agreemtot. 
(Hunt  V.  Rousmanier,  Admin.,  1  Peters,  13 ;  1  Story  on  Eq. 
Juris.  Sees.  116,  119,  120 ;  Key  v.  Simpson,  6  Iredell  Eq. 
462.) 

The  cases  of  mistake  in  law  as  to  the  effect  of  the  oan- 
tract  itself  rests  upon  totally  different  principles.  The  mis- 
take here  is  the  same  as  if  the  parties  should  go  to  a  scrive- 
ner, state  their  contract,  and  request  him  to  reduce  it  to 
writing.  He  draws  up  a  writing,  but  expressing  a  contnact 
entirely  different  from  that  which  he  was  directed  to  frame. 
The  parties,  relying  on  his  judgment  as  to  the  proper  lading 
of  the  contract,  sign  it  There  is  no  question  but  that  #n  a 
proper  bill  and  proof,  equity  would  r^orm  the  oontraot 

By  the  Court,  Walulob,  J.: 

This  case  was  recently  here  upon  a  former  appeal  (39 
Cal.  604),  and,  upon  its  return  below,  an  amended  complaint 
was  filed,  averring  in  substance  that,  after  the  assignment  c^X 
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ctha  fiv;e  'l^fimdred  dollair  note  hj  Miller  to  BuBseU,  an  agree- 
ment was  zoade  between  tbem  (to  which  the  mortgagors. 
Mixer  and  wife,  were  not  parties,  and  of  which  they  had  no 
knowledge),  to  the  efFeotithat  Miller  should  assign  the  on)9 
thousand  five  famidred  dollar  mortgage  to  Rossell,  kit. order 
tor  .enable  the  latter  to  more  ^Seotually  control  it;  that,  wilfa 
itiui'  ddew;  iBusaeU  and  3^ill»r  proceeded  together: to  the 
Kecorder's  office;  that,  when  they  arrived  these,  Miller,  m, 
the  su^estion  of  Russell,  entered  a  satiaf action  of  tibe  mort" 
gage  upon  the  record  —  both  he  and  Eussell  supposing  that 
the  previous  agreement  .to  assign  it'  would  be  effectuated 
thereby,  and  both  being  surprised  when  they  afterwards 
learned  that  theyhfiid^  thereby,  whoUy  discharged  the  lien 
of  the  mortgage,  instead  of  keeping  it  on  foot  in  the  haji4e 
of  Bussell,  the  plaintifiF,  as  they  intended  to  do. 

There  is  no  controversy  between  .MilW  and  the.  plaixttiff, 
but  the  mortgagors.  Mixer  land  wife,  insist  that  the  mortgage 
lien,  which  was  removed  by  the  entry  of  satisfaction,  should 
not  be  restored  nor  the  satisfactioiv  canceled. 

The  Court  below  having  entered  a  decree  against  them, 
they  bring  this  appeal,  and  the  only  question  presented,  is 
whether  or  not,  Upon  the  facts  stated  in  the  amended  com- 
plaint, the  plaintiff  is  entitled  to  the  relief  he  obtained. 

We  think  that  there  can  be  no  doubt  that  he  is.  The 
agreement  between  Miller  and  himself  was  for  an  assignmont 
and  transfer  of  the  mortgage  —  the  mistake  occurred  wholly 
in  the  selection  of  the  means  by  Which  this  agreement  waft 
to  be  effectuated. 

There  is  no  appreciable  distinction  between  this  case  and 
that  where  a  scrivener,  through  ignorance  or  inattention, 
fails  to  select  or  prepare  such  an  instrument  as  effectuates 
the  previous  agreement  of  parties,  and  relief  is  always 
decreed  in  that  case.  (1  Story  Eq.  Jur.  Sec.  116.)  Had  the 
Hecorder  here,  upon  being  informed  by  the  parties  that  the 
i^eement  between  thein  was  diat  the  mortgage  in  question 
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should  before  efiectaally  tranafened  to  Bnsaelly  prepared  a 
release,  instead  of  an  assignment^  whether  he  did  so  through 
mere  inattention  to  what  he  was  doing,  or  through  a  misap- 
prehension of  its  legal  effect  in  the  premises,  there  would 
be  no  doubt  that  equily  would  relieve  against  the  mistake. 
The  rule  must  be  the  same  in  a  case  where  the  parties  have 
made  the  mistake  for  themselves^  and  withoiU  cha  aid  of 
either  scrivener  or  Beoorder. 
Judgment  affirmed. 

Mr.  Chief  Justice  BHomsB  dissented* 

Mr.  Justice  Tmcput  did  not  participate  in  ihB  iangoxBg 
decision. 

Afterwards  a  petition  for  rehearing  having  been  filed  bj 
defendants,  the  following  decision  was  rendered: 

By  the  Oourt,  Waxjcaob^  J.: 

In  the  original  complaint  before  us  on  the  first  a^qpeal  (89 
Cal.  504),  there  was  not  a  sufficient,  nor  any,  averment  of  a 
itiistake  having  occurred  in  the  eaitry  of  satisfaction  of  the 
mortgage  in  question.  There  was  no  allegation  that  there 
had  been  an  agreement  between  Bussell  and  Miller  for  a 
transfer  of  the  mortgage  by  the  latter  to  the  former,  and 
that  the  mistake  occurred  in  the  attempted  carrying  this 
agreement  into  effect  In  the  amended  complaint,  however, 
it  is  averred,  that  Bussell  applied  to  Miller  to  obtain  an 
assignmenl  of  the  mortgage;  that  Miller  ccmsented  to  give 
him  the  assignment,  and  that  the  two  proceeded  together  to 
the  Becorder's  office  '^for  the  express  purpose  of  making 
such  transfer  to  this  plaintiff."  The  case,  as  thus  presented 
in  the  amended  complaint,  is  essentially  different  from  that 
appearing  in  the  original  complaint  in  the  respect  indicated. 
It  is  true  that  even  in  the  amended  complaint  it  is  not  alleged 
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irith  eommendable  certainty  and  predsion,  that  Miller  did 
agree  to  transfer  the  mortgage  to  Bnasell,  and  had  an  object 
tion  been'  taken  below  to  the  snfficienoy  of  the  amended  com- 
I^aint  on  that  ground,  the  plaintifF  must  have  been  driyen 
to  a  further  amendment;  but  no  such  objeotion  was  inter* 
posed  there,  and  it  can  not  be  maintained,  that  for  these 
defects  in  manner,  rather  than  in  matter,  of  averment,  tibe 
oomplaint  is  radically  insufficient  to  sustain  the  judgment 

The  rehearing  must,  therefore,  be  denied,  and  it  is  so 
crdered* 

Neither  Mr.   Chief  Justice  Rhodss  nor  Mr.   Justice 
Tbmpia  took  any  part  in  the  decision  on  rehearing; 


[No.  l,7et.] 

STEPHEN  SPENCER  and  HAETWELL  PRATT  v. 
JOHN  WINSELMAN  and  JOHN  R.  CLOW. 

Cms    10    POMOMBIOlf    OP    MlimrO    QBOOlfD    NOT    A    SUBJBCS    FOB    ABBXTBA* 

now. —  The  rabjeet  matter  of  an  action  for  the  reeorery  of  mining 
ground  on  pnblle  land,  Ig  regarded  In  thli  State  as  ''a  qnestion  of  title 
to  real  property  In  fee/*  and  therefore  cannot,  under  aection  three  hun- 
dred and  elghtj  of  the  Practice  Act,  be  lubmitted  to  arbitration ;  and 
If  80  submitted,  an  award  and  Judgment  thereon  wUl,  on  motion,  be 
vacated  and  set  aside. 

App2ai«  from  the  DiBtriot  Court  of  the  Tenth  Judicial  Dis- 
trict, Yuba  County. 

The  mining  groimd  in  controversy  is  situated  at  Young's 
Hill,  in  Yuba  County.  The  award  and  judgment  in  favor 
of  plaintiffs  was  for  the  possession  of  the  ground  and  one 
thousand  six  hundred  dollars  damages,  for  gold  eidraeted 
and  taken  away  by  defendants.  The  motion  to  vacate  and 
set  aside  the  award  tod  judgment  was  made  upon  various 
grounds;  but  the  only  one  urged  upon  argument  in  tho 
Court  below  was,  that  the  arbitrators  had  refused,  or  im- 
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properly  emitted,  to  edndder  ^  part  of  the  «iattdr»  rabimtted 
to  tbem;  and  h  was  upon  this  grousid  that  the  award  and 
judgment  were  aet  aside. 

Upon  thiB  appeal  all  the  greunda  raised  by  the*  motion 
werei  taken  up  by  counsel  and  disenased  at  great  length. 
Ibeir  poSnta  on  the  fundamental  ^ueatton  invol^ied  were  aa 
feUowa. 

^f<  TK.  C.  Bdcher,  J.  &J  ChoAvm,  aivl  Qeorgt  Majf,^iot  Ap- 
peUantSii 

The  title  to  real  property  in  fee^  -or  for  life,  was  not  bk- 
volved.  Our  statute  provides  that  "  all  lands  in  this  State ' 
shall  be  deemed  and  regarded  as  public  lands  until  the  legal 
title  is  shown  to  have  passed  from  the  Government  to 
private  parties."  (EQttell  Dig.  6,800.)  Neither  party  here 
h|id^  c^  <pvetended  to- have,  any  h^her  ^r  bett^  dain  or  title 
to  the  premises  than  is  acquired  by  occupation  for  mining 
purposes  under  the  mining  rules  and  regulations  of  tiie 
di8tri(cft  The  presumption  is,  that  the  fee  to  all  the  mineral 
lands  of  this  State  is*  in  the  United  States,  and  that  pre- 
smnption  can.  only  be  overcome  by  direct  proof  that  private 
partiet  have  acqiured  that  fee. 

The  Acts  of  Congress  of  February  27th,'  1865,  May  6tli, 
1866,  and  July  26th,  1866,  show  the  intent  of  the  Govern- 
ment, in  regard  to  the  fee  of  the  mineral  lands;  and  it  is 
plain  from  them  that  the  occupant  can  not  acquire  other 
than  a. possessory  claim.  In  reference  to  gravel  beds,  more 
particularly,  the  right  of  the  miner  to  occupy  and  mine  is  a 
valuable  right ;  but  it  is  not  an  estate  in  fee,  or  for  life,  or  a 
tenancy  for  years  even,  but  simply  a  right  to  occupy,  which 
may  be  terminated  at  the  pleasure  of  the  Government. 

Estates  in  fee,  and  estates  for  life,  are 'legal  terms  well 
understood,  and  import  naked  legal  titles.  These  being 
specially  excepted  by  the  statute  concerning  arbitrations,  no 
otiUer  or  diffferent  estate  in  or  claim  or  title  to  real  property 
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is  exeepled.  •  All  ocmtroveEsieB  witli  irefereiice^  to  o(/lier  titles/ 
and  claims  to  lands  may  be  referred  to  arbitration.  (8ee 
Blair  v.  Wallace,  21  Cal.  321 ;  Cox  v.  Jogger,  2  Cow.  649 ; 
Blanchardy.  Murray, 'U'VV'&61^} 

Hatch  &  Ashford  and  J.  L.  LpcJewood,  far  Besp^nd^Bnt^* 

.  A  mining  claim^  jor  the  possessory  right  to,  a  givea  piecf 
of  the 'public  doinain,*  wfeether  it  be  a.  (juarteir  section  of 
agricultural  land  or  a  bundreii  feet  square  of  mining  grountl, 
is  real  estate  for  all  purposes,  as.f^  as 'the  rights  of  litiganta 
in  our  Courts  a^e  concerned.  A  person  thus  having  the  posr' 
eession,  is,  as  to  all  the  world,  except  the  Govemnicnt,  the' 
owner  of  the  soil,  having  al  vested  right  of  .property,  founded' 
"upon'  his  possession.'  He  has  the  highest  eiJtate  known  to. 
the  law,  it  being  an  estate  of  inheritance.  It  is  such  a  right, 
piroperty,  interest,  and  estate  in  lands  as  will  pass,  by  opera 
tion  of  law,  to  the  heirs  .of  the  intestate  holder  6r  owi^erl' 
(See  Lov^  v.  Alexander,  15  Cal.  ,302 ;  Merriit  v.  Jvdd,  14 
Cal.  «4;  Hughes  Y.  Devlin,  23  Cal.  505.)  '[ 

At  common  law  any  mere  dispute  respecting  land,  but  not 
involving  title,  such,  for  instance,  as. arise  concerning  bound- 
aries, or  concerning  the  sale  or  transfer  of  land,  might  be 
arbitrated;  the  general  rule  being,  that  when  the  parties 
might,  by  their  own  act,  transfer  real  property,  or  exercise 
any  acts  of  ownership  with  respect  to  it,  they  might  refer 
any  dispute  concerning  it  to  the  decision  of  arbitrators,  who 
could  award  the  same  act  to  be  done  which  the  parties  them- 
selves might  do  by  their  own  agreement.  But  no  right  or 
title  to  land,  or  to  an  interest  or  estate  in  land,  .could  pass  in 
virtue  of  an  award  of  arbitrators.  And  this,  we  take  it.  Is 
the  general  rule  in  this  country  and  in  this  State.  If  we  are 
correct  in  this,  it  follows  that  the  submission  to  arbitration 
in  this  case  was  void}  and  if  the  submission  waa  void,  in^ 
yoL.  xui.— «i 
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whole  or  in  part,  the  award,  of  eonrse,  waB  to  the  aame  exr 
tent  void. 

P.  Van  Olief,  also  for  Respondembk 

By  the  Court,  Wali^ob^  J.: 

Spenoer  and  another  brought  an  action  against  Winael- 
man  and  others  for  the  recovery  of  certain  mining  grounds, 
alleging  themselves  to  be  owners  and  entitled  to  the  posses- 
sion of  the  premises  sued  for.  The  defendants  answered, 
denying  the  ownership  of  the  plaintiffs,  and  alleging  them- 
selves to  be  the  owners,  and  entitled  to  the  possession  of 
the  premises.  While  Oie  cause  was  pending  upon  these 
issues,  the  parties  stipulated  in  writing  to  submit  the  cause 
to  arbitration,  and  the  stipulation  was  entered  as  an  order 
of  Court  pursuant  to  the  statute.    (Practice  Act,  Sec  882.) 

An  award  having  subsequently  been  made,  and  judgment 
entered  in  the  judgment  book  pursuant  to  the  statute,  the 
defendants  moved  to  vacate  it  upon  several  gi-onnds,  and. 
among  others,  upon  the  ground  '^that  the  matteis,  issues, 
and  questions  submitted  to  arbitration  by  said  agreement, 
and  actually  submitted  to  said  arbitrators  by  the  parties,  in- 
volved questions  of  title  to  real  property  in  fee  and  for  life,** 
etc.  The  motion  having  been  sustained,  this  appeal  is 
taken. 

The  statute  (Pr.  Act,  Sec  880)  provides,  in  substance, 
that  any  controversy  which  might  be  the  subject  of  a  civil 
action,  may  be  submitted  to  arbitration,  "  except  a  question 
of  title  to  real  property  in  fee  or  for  life." 

In  Merritt  v.  Judd,  14  Cal.  61,  the  question  was  before 
this  Court  as  to  the  nature  of  the  tenure  by  which  mineral 
lands  in  this  State  were  held.  It  was  urged,  in  argument, 
that  the  occupant  of  a  mining  claim  is  not  thereby  the 
owner  of  a  freehold  estate  in  the  premises,  and  not  being 
such  owner  had,  consequently,  no  right  to  the  fixtures  there 
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in  eontroyenjy  bat  that  the  Federal  Qoverxunent  b  the 
owner  of  the  soiL  Bat  the  Court  said:  ^'From  an  earlj 
period  of  our  State  jurisprudence  we  have  r^arded  these 
claims  to  public  mineral  lands  as  titles.  They  are  so  prac- 
tically. ♦  ♦  ♦  Our  Courts  have  given  them  the  recog- 
nition of  l^gal  estates  of  freehold;  and  so,  to  all  practicable 
purposes^  if  we  exoFfpt  some  doctrine  of  abandcmmenty  not^ 
perhaps,  applicable  to  sudi  estates,  unquestionably  they  are ; 
and  we  think  it  would  not  be  in  harmony  with  the  general 
judicial  system  to  deny  to  them  the  iacidents  of  freehold 
estates  in  respect  to  this  matter/' 

In  Hughes  v.  Devlin,  28  Cal.  501,  the  question  again  came 
before  this  Court  in  an  action  for  a  partition,  and^  iu  speak- 
ing of  the  tenure  by  which  such  property  is  held  in  this 
State^  the  Court  said:  ^^ Although  the  ultimate  fee  in  our 
public  mineral  lands  is  vested  in  the  United  States,  yet,  as 
between  individuals,  all  transactions,  and  all  rights,  interests, 
and  estates  in  the  mines  are  treated  as  being  an  estate  in 
fee,  and  as  a  distinct  and  vested  right  of  property  in  the 
claimant  or  claimants  thereof,  founded  upon  their  possession 
or  appropriation  of  the  land  containing  the  mine.  They 
are  treated,  as  between  themselves  and  all  persons  but  the 
United  States,  as  the  owners  of  the  land  and  the  mines 
therein,"  etc 

The  case  of  Blair  v.  Wallace,  21  Cal.  318,  relied  upon  by 
the  appellant,  is  not  in  conflict  with  these  view&  The  con- 
troversy there  grew  out  of  a  contract  between  the  parties, 
and  did  not  involve  a  question  of  tMs  in  the  sense  of  the 
atatute  prohibiting  its  submission  to  arbitration.  It  is 
not  doubted  that  a  party  who  is  the  admitted  owner  of  a 
title  in  fee  lo  real  estate  may  contract  to  convey  it  to 
another,  and  that  a  controversy  concerning  the  alleged  per- 
formance or  non-performance  of  such  a  contract  may  be  thfe 
aobjeot  of  arbitration  under  the  statute;  and  this  seems  to 
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liltve  bete  the  natdre  of  die  ooiiM/^4kB;f  -  MgxdUoi  to  arla« 
tration  in  the  case  of  Blair  r.  WaUaek 
Order  affirmed.         ' 
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in  a  salt  against  Infants,  there  was  no  petsonal  service  upon  them,  but 

their  general  guardian  appeared  and  defended  for  them  ;^eidt  that 

.     suQ^   appearance  gare  the   Goprt  ji|r^ctioa  of   tb^r  persons. 

OocTRiNB  OF   Stasb  DECISIS. —  When  a  rule,  by  wh|ch  the  title  to  real 

property  Is  to  be  determined,  has  become  established  by  positive  law  or 

by  deltb^mte  Judicial  decision,  its  inherent  correetnois  or  Inconieetness, 

..Its  Justice  or  Injustice,  In  ^e <al)stra0t;  are  of  far  Ism  importanoa  tbai^ 

that  It  should.  Itself*  be  constant  and  invarlablt. 

,  Appsai.  from  the  District  Court  of  the  Syrth  Judicial  Dis- 
trict, Sacramento  County. 

The  fact?  are  stated  in  the  (^iniona. 
There  having  been  a  judgment  in  the  Court  below  in 
favor  of  defe^dantSf  the  plaintiffs  appealed. 

JB.  0.  Clark  and  James  L.  English,  for  Appellants. 

Under  the  provisions  of  the  Practice  Act,  a  defendant  may 
appear  and  answer  w^Jiout  the  service  of  a  summons ;  and  a 
voluntary  appearance  of  the  defendant  shall  be  equivalent  to 
service  of  summons;  but  it  is  the  defendant  who  must  ap- 
pear, and  not  a  guardian  for  him.  It  is  true  section  sixteen 
of  the  Ghiardian  Act  provides  that  the  guardian  '*  shall  ap- 
pear for  and  represent  his  ward  in  all  legal  suits  and  pro- 
ceedings, unless  when  another  person  is  appointed  for  that 
purpose  as  guardian  or  next  friend  ;^  but  this  gives  him  no 
power  to  bring  his  ward  into  Court,  or  to  give  a  Court  juris- 
diction by  voluntary  appearance;  for  the  voluntary  appear- 
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«iiC6  which  /wsU  glire  jurii^iction  (^  the  person  must  be  the 
ifoluntas  of.  th^  ckefendant^  ixkd  not  of  some  oth^r  person.  A 
^ardian  cannot  bind  the  ward  bj  his  appearance.  (Fox  v. 
Minor,  32  OaL  117.)  Compare,  also,  Practice  Act  of  1850 
with  Practice  Act  of  185*1,  from  which  it  will  be  seen  that 
the  law  was  expressly'  simended  in  1851  so  as  to  require  in 
all  cases  personal  serrice  upon  the  infant  before  the  .Court 
«ould  acquire  jurisdiction' of  the  person. of  an  infant.  ^'  This 
provision  of  the  statute  requiring  personal  sefervice  upon  tiib 
minor  and  ako  upon  the  guardian,  is  not  the  result  of  a  mis- 
print or  a  derioal  mistalse,  but  the  deliberate  will  of  the 
Legislature — aa  such  it  is  our  duty  te  carry  it  out"  (Oray 
▼.  Palmer,  9  Oal.  688.) 

/•  W.  Winans  and  J.  K.  Alexander,  for  Eespondenta. 

The  appearance  of  the  infant  defendants,  in  the  case  of 
Smith  V.  Smith  et  al.,  by  their  guardian,  was  sufficient,  and 
fully  protected  the  def^iidtCnt  McDonald  in  his  purchase  of 
the  property  under  the  .decree  of  the  Court.  Even  if  there 
were  no  other  defense  in  this  case,  we  submit  that  th^  de- 
cision of  this  Court  in  Qrohfier  v.  Puymirol,  19  Cal.  629, 
settles  the  question  in  favor  of  respondents,  and  sustaining 
the  decision  of  the  Court  below.  (See,  also,  Hitt  Dig.  3362, 
8868,  3877;*iS'^T^rt  v.  Allen,  16  Cal.  475;  Seale  v.  Mc- 
Laughlin, 28  Cal.  689 ;  Taylor  v.  Atwood,  2  Peere  WiHiam, 
.643 ;  Beverly  r.  Miller,  6  Munford,  Va.  99 ;  Wells  v.  Dennis, 
8  Johns.  Ch.  868 ;  Booth  v.  Bich,  1  Vernon,  295 ;  Evertson  v. 
Tappan,  5  Johns.  Oh.  497;  Wilkinson  v.  Oliver,  4  Hening  & 
Munf.  450;  Meriwether  v.  Hites,  2  A.  K.  Marsh,  182; 
Christman  v.  Wright,  8  Iredell's  Equity,  549;  Bste  v. 
Strong,  2  Hammond,  Ohio,  461.) 

By  the  Court,  Wai-i^cb,  J«: 

The  facta,  or  most  of  them,,  out  of  wiiich  the  present  ce&« 
troversy  arises,  may  be  seen  in  the  report  of  the  case  of 
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Smith  Y.  Smith,  12  CaL  217.  At  the  sale  under  the  decree 
which  the  Court  below  readied  in  that  case^  by  the  direc- 
tion of  this  Court,  lot  six^  between  M  and  Hf  and  Eighdi 
and  !N'inth  streets,  in  tlie  City  of  Sacramento,  was  purchased 
by  the  defendant  McDonald.  The  plaintiffs  here^  who  now 
seek  to  recover  it  from  him,  were  the  infant  defendants  in 
that  case,  and  they  now  claim  that  the  proceedings  resulting 
in  the  sale  are  void  as  to  them,  on  the  ground  that  jurisdic- 
tion of  their  persons  was  never  acquired. 

It  appears,  from  the  findings  filed  in  this  action,  that  no 
summons  was  personally  served  upon  the  infant  defendants 
in  that  action,  but  that,  without  such  service  being  made  or 
attempted,  their  father,  F.  C.  Smith,  who  was  himself  a  de- 
fendant, and  was  at  the  time  their  general  guardian,  duly 
appointed,  qualified,  and  acting,  ^^  appeared  in  said  action, 
and  by  attorney,  for  himself  and  them,  defended  the  same ; 
that  said  attorney,  on  behalf  of  said  infants  and  in  their 
names,  and  F.  C.  Smith  as  their  guardian,  demurred  to  the 
complaint  therein,'^  etc. 

It  IS  insisted  by  counsel  that  F.  0.  Smith,  as  such  general 
guardian,  had  no  authority  to  appear  for  his  wards  in  that 
action,  because  no  service  of  summons  had  been  made  upon 
them,  or  either  of  them;  and  that,  in  the  absence  of  such 
service,  the  appearance  so  entered  was  of  no  legal  import 
whatever,  and,  as  a  consequence,  that  the  decree  subse- 
quently rendered  therein  was  absolutely  void,  to  all  intents 
and  purposes,  as  to  them. 

The  question  thus  presented,  thou^  jurisdictional  in  its 
consequences,  is  purely  one  of  practice.  It  is  a  question  of 
correct  or  incorrect  procedure  in  eases  in  which 'mf ant  de- 
fendants are  impleaded,  or  attempted  to  be  impleaded,  in 
Courts  of  justioiB.  It  is  exactly  the  question  which  arose 
and  was  determined  here  in  the  case  of  Gronfier  v.  Puymirol, 
19  Cal.  629,  and  ever  since  the  decision  there  rendered,  it 
has  been  regarded  as  definitely  settled  in  the  Courts  of  this 
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State.  In  that  case,  Gronfier,  the  infant  defendant,  was  not 
within  the  territorial  jurisdiction  of  the  Oourt  in  which  he 
was  impleaded;  he  was  at  the  time  in  France,  of  which 
country  he  was  a  resident.  No  service  of  summons  was 
made  or  attempted  upon  him. .  Mr.  Lies  having  been  ap* 
pointed  to  be  his  guardian  by  the  Probate  Court,  under  that 
provision  of  the  statute  authorizing  such  an  appointment  for 
a  minor  '^  who  shall  reside  without  the  State  and  have  any 
estate  within  the  counly,"  entered  his  appearance  in  the  ac- 
tion. Objection  being  subsequently  made  here  to  the  au- 
thority of  the  guardian  in  that  respect,  the  objection  waa 
held  not  well  taken.  Mr.  Chief  Justice  Fjbld,  delivering  the 
opinion  of  the  Court  upon  this  point,  said:  "As  Lies  was 
general  guardian,  there  was  no  occasion  for  his  special  ap- 
pointment as  guardian  ad  litem  in  the  action.  As  general 
guardian  he  was  authorized — ^indeed  it  was  his  duty — ^to  ap- 
pear for  his  ward.'' 

It  is  believed  that  the  authority  of  that  case,  upon  the 
point  involved,  has  never  been  doubted  or  called  in  question 
until  now.  T^e  construction  which  it  gave  to  the  statute,  in 
the  respect  now  under  consideration,  has  since  then  been 
steadily  adhered  to  by  the  Courts — ^it  has  been  relied  upon 
by  the  profession  in  the  examination  of  titles,  and  acted 
upon  in  the  purchase  and  sale  of  real  estate  during  the  inter- 
yening  period,  now  some  eight  years — ^and  property  interests 
of  immense  magnitude  must  be  imperiled  if  it  is  to  be  over- 
turned now. 

Under  such  circumstances  it  has  arisen  to  the  importance 
of  a  rule  of  property,  and  even  though  it  were  conclusively 
shown  to  have  been,  as  an  exposition  of  the  statute  it  at- 
tempted to  construe,  incorrect  at  the  outset,  I  think  it,  never- 
theless, our  duty  to  maintain  it  now,  and  not  permit  it  to 
he  disturbed.  If  its  operation  for  eight  years  in  practice 
has  indeed  shown  it  to  have  unnecessarily  facilitated  the 
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despoliation  of  the  estates  of  infants,  it  certainly  is  not  for 
lis  to  abrogate  it  for  Such  a  reason. 

The  Legislature  can  make  such  change,  if  it  be  desirable, 
without  the  disturbance  of  titles  and  the  destruction  of  indi- 
vidual rights,  which  invariably  follow  such  a  change  when 
brought  about  by  a  judicial  decision.  "When  a  rule,  by 
which  the  title  to  real  property  is  to  be  determined,  has 
become  established  by  positive  law  or  by  deliberate  jndiciid 
decision,  its  inheirent  (Correctness  or  incorrectness,  its  justice 
or  injustice,  in  the  abstract,  are  of  far  less  importance  than 
Hiat  it  should,  itself,  be  constant  a!nd  invariable.  We  shoiald 
not  disturb  such  a  rule  of  property  here,  even  though  we 
be  satisfied  that  we  could  iBubstitute  another  preferable  in 
theory,  or  better  calculated  by  its  operation  to  promote  the 
purposes  of  justice. 

Entertaining  these^' views,  I  am  of  the  opinion  tiiat  the 
judgment  of  the  Court  below  should  be  affirmed,  and  it  is 
•o  ordered. 


Obockett,  Jf  dissenting: 

The  defendant  McDonald  deraigns  title  to  the  demanded 
premises  through  a  judicial  s^Ie  in  the  case  of  Augusta  8. 
Smith  V.  F.  C.  Smith  et  dU.,  and  a  Sheriff's  deed  in  pnr- 
auance  thereof.  The  present  plaintiffs  were  named  as 
defendants  in  that  action,  and  were  minors  at  the  date  of 
the  decree  therein.  No  sunamons,  however,  was  ever  served 
upon  them,  and  being  minors  they  were  incapable  of  bind- 
ing themselves  by  a  voluntary  appearance,  had  they  ai- 
tempted  to  do  so.  But  it  appears  from  the  findings  that 
their  father  (who  was  also  a  defendant,  and  appeared  to  the 
Ection)  was  their  general  statutory  guardian,  duly  appointed 
and  qualified^  and  that  he  employed  oounsd  to  represent 
them  in  said  action;  that  the  counsel  so  employed  filed,  in 
their  names,  a  demurrer  to  the  complaint;  and  the  d»- 
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mxixrer  being  o^eimled^  he  subsequeixlly  filed  anfitt^frei  for 
them,  on  which  the  cause  went  to  trial.  Under  the  decree 
zeaadered  tbereili  the  defendant  McDonald  pnrdbased;  and  Sf 
the  Court  acquired  jurisdiction  of  the  persons  of  the  plaintiffs 
by  reason  of  the  abate  recited  facts,  it  is  clear  that  McDonald 
has  acquired  whatever  title  th^y  then  had.  On  the  othet 
hand,  if  they  are  not  hound  by  the  decree,  for  a  want  of 
jurisdiction  in  the  Court  over  their  persons,  the  title  is  stiH 
in  them,  and  they  aire  entitled  to  recover,  imless  the  action  is 
barred  by  the  Statute  of  Limitations. 

Section  nine  of  the  code  provides  that  "  when  an  infant  is 
a  party,  he  shall  appear  by  guardian  who  may  be  appointed 
by  the  Court  in  which  the  action  is  prosecuted,  or  by  a 
Judge  thereof,  or  a  County  Judge;"  and  the  next  section 
provides  on  whose  motion  the  guardiaii  may  be  appointed* 
Section  twenty-nine  prescribes  the  method  of  serving  th^ 
summons  on  an  infant  defendant,  to  wit-:  If  he  be  under  the 
1^  of  fourteen  yearsy  by  delivering  a  copy  **  to  such  minor 
personally,  and  also  to  his  father,  mother,  guardian,  or  if 
there  be  none  within  the  State,  then  to  any  person  having 
the  care  or  control  of  such  minor,  o(r  with  whom  he  residei^, 
4*r  in  whose  service  he  is  employed ; "  and  "  in  all  other 
eases  to  the  defendant  personally."  If  these  provisions  were 
alone  to  be  appealed  to,  it  would  be  plain  enough, 
that  the  Court  could  acquire  no  jurisdiction  of  the  person 
of  an  infant  defendant  without  a  personal  service  of  the 
summons.  The  Court  has  no  power,  on  the  motion  of  any 
one  else,  to  appoint  a  guardian  ad  litem  for  a  minor  above 
the  age  of  fourteen,  until  after  service  on  the  minor,  as  is 
apparent  from  section  ten,  which .  authorizes  him,  if  above 
the  age  of  fourteen,  to  make  his  application  for  the  appoint^ 
ment  of  the  guardian  ad  litem,  at  any  time  within  ten  days 
after  the  service  of  O10  mimmons;  and  until  he  shall  hare 
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neglected  to  apply  within  that  time,  no  one  else  can  make 
the  application.  It  is  not  for  ns  to  inquire  into  the  motives 
of  the  legislature  for  requiring  a  peraoaal  service  on  an 
infant  of  teuder  years.  It  is  sufficient  that  the  statute  ex- 
pressly requires  it;  and  it  is  our  duty  to  see  that  the  law  is 
obeyed  in  this  respect,  without  criticising  the  reasons  for  its 
enactment  But  it  is  not  difficult  to  perceive  very  sufficient 
reasons  for  this  provision,  founded  on  the  vigilant  care  which 
the  law  exercises  over  minors  and  their  estates.  Children 
are  generally  under  the  care  or  control  of  relatives  or  friends, 
who  feel  an  interest  in  their  welfare ;  and  a  personal  service 
or  process  on  a  minor  increases  the  chances  of  protecting 
his  rights,  and  diminishes  the  opportunity  for  fraud  and 
collusion  in  the  disposition  and  management  of  his  estate. 
The  general  guardian  may,  possibly,  be  himself  a  party  to 
a  contemplated  fraud  on  tiie  minor,  or  may  be  culpably  neg- 
lectful of  his  duties,  in  either  of  which  events  the  summons 
served  personally  on  the  minor,  and«  which  may,  and  very 
probably  would,  fall  into  the  hands,  or  attract  the  notice  of 
the  friend  or  relative  having  the  custody  of  his  person, 
and  who  is  presumed  to  feel  an  interest  in  his  affairs, 
might  possibly  be  the  means  of  preventing  a  wrong.  In  a 
majority  of  cases  the  practical  effect  of  personal  service  on 
a  minor  is  to  give  notice  of  the  action  to  the  actual  cus- 
todian of  hie  person;  and  this  was,  doubtless,  the  chief 
motive  for  requiring  such  service.  There  may  be  very 
satisfactory  reasons  why  the  general  guardian  should  not  be 
allowed  to  defend  for  the  minor.  He  may  be  incompetent 
to  conduct  an  important  litigation,  or  he  may  be  liable  to 
a  suspicion  of  fraud  or  collusion,  or  so  negligent  as  to  render 
him  an  imfit  person  to  prepare  the  defense.  In  such  cases 
the  personal  service  on  the  minor  may  be  the  means  of 
bringing  these  facts  to  -the  attention  of  the  Court,  and  thus 
securing  the  appointment  of  a  proper  guardian  to  conduct 
the  defense.    But  by  section  sixteen  of  the  Act  to  providii 
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for  the  appointment  and  preeeribing  the  duties  of  goardiane 
it  is  provided^  that  the  guardian  '^  shall  appear  for  and 
represent  his  ward  in  all  legal  suits  and  proceedings,  unless 
where  another  person  is  appointed  as  guardian  or  next 
friend/' 

In  Onmfier  v.  Puymirol,  19  Oal.  629,  a  general  guardian 
appeared  and  defended  the  action  for  his  ward,  on  whom 
there  had  been  no  service  of  process,  and  without  having 
been  appointed  guardian  ad  litem  by  the  Court  in  which  the 
action  was  pending;  and  this  Court  held  the  proceedings  to 
be  valid,  and  that  the  ward  was  bound  bj  the  judgment. 
The  decision  is  founded  on  the  provision  of  section  sixteen 
of  the  Act  aboye  quoted,  which  was  held  to  authorize  an 
appearance  for  the  ward  by  the  general  guardian,  when  no 
guardian  ad  Utem  had  been  appointed.  But  the  attention  of 
the  Court  does  not  appear  to  have  heeia  called  to  the  provis- 
ions of  the  code  requiring  a  personal  service  on  the  minor. 
as  affecting  the  question  of  jurisdiction.  If  service  on  the 
minor  be  shown,  it  cannpt  be  doubted  that  the  general 
guardian  may  appear  for  and  represent  him  in  the  action, 
unless  another  be  specially  appointed  for  that  purpose.  But, 
as  already  stated,  one  of  ^e  principal  ends  to  be  subserved  in 
requiring  service  on  the  minor,  is  to  bring  the  matter  to  the 
attention  of  his  friends,  relatives,  or  custodian,  so  that  they 
may  have  the  opportunity  to  show  that  the  general  guardian  is 
not  a  fit  and  proper  person  to  represent  him  in  the  liti^tion. 
This  object  might,  'and  in  many  cases  would  be  wholly  de- 
feated if  no  service  on  the  minor  was  required  before  the 
general  guardian  was  authorized  to  appear  for  him.  After 
service  on  the  minor,  if  no  one  appears  within  the  proper 
time  to  apply  for  the  appointment  of  a  guardian  ad  lUem, 
the  presumption  is  that  there  is  no  objection  to  an  appear- 
ance on  his  behalf  by  the  general  guardian.  But,  as  I  con- 
strue these  provisions,  and  in  view  of  the  policy  which 
obviously  dictated  them,  the  general  guardian  has  no  author- 
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ity  to  appefir  for  hia  ward  in  tbe  action  until  after  the  latttilr 
shall  have  been  served  with  prooees^  and  imtil  the  time  shaH 
have  elapsed  within  which  an  application  may  be  made  bj 
the  minor,  or  in  his  behalf ,  for  the  appointment  of  a  guardian 
ad  litem,  to  wit:  ten  days  after  the  service.  In  so  far  as  the 
decision  in  Oronfier.Y.  Pujftnirol,  contravenes  this  pnqposi- 
tion,  it  oughti  in  my  opinion,  to  be  overruled. 

I  am  not,  however,  to  be  understood  as  holding  that  if  a 
minor  be  a  non-resident,  so  that  he  cannot  be  personally 
served,  the  service  may  not  in  that  case  be  made  by  publ^ 
cation  of  summons,  as  in  other  cases  in  which  the  service  bjr 
publication  is  substituted  for  personal  service.  My  conclu- 
sion on  this  branch  of  the  case  is,  that  the  plaintiffs  are  not 
bound  by  the  decree  in  the  case  of  Augusta  S.  Smith  and 
F.  C.  Smith  et  als.,  because  they  Were  not  aerved  with  the 
summons. 

But  the  defendants  daim,  on  the  authority  of  Hahn  v,. 
Kelly,  84  Cal.  391,  that  all  the  presumptions  are  in  support 
of  the  decree,  and  that  in  a  collateral  action  it  cannot  be  ' 
shown  by  proof  dehan  the  record,  that  there  was  no  service 
of  summons  <m  the  present  plaintiffs.  The  record,  however, 
in  that  action  is  not  before  us  on  appeaL  The  Court  finds  it 
as  a  fact  that  no  summons  issued  and  none  was  served  <m 
the  plaintiffs,  and,  for  aught  that  appears,  the  fact  may  have 
appeared  on  the  face  of  the  record  itself.  This  is  an  appeal 
on  the  judgment  roll  alone,  and  we  must  presume  that  there 
was  sufficient  competent  evidence  to  support  the  findinger. 
The  decree  against  the  plaintiffs  was  absolutely  void,  and  not 
merely  voidable  as  to  them,  and  their  acquiescence  in  it,  for 
a  time  after  reaching  their  majority,  does  not  estop  them. 
Nor  is  their  claim  barred  by  the  Statute  of  Limitations,  upon 
the  facts  found  by  the  Oourt 

I  think,  therefore,  that  the  judgment  should  be  reversed, 
and  cause  remanded  for  a  new  triaL 
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Mr.  Justice  TsMPUfi  did  not  take  part  in  eittier  of  the  fol'e^ 
going  opiniona. 


(No.  1*618.] 


PHILIP  SICHEL  t;.  MAKIA  MERCED  WILLIAMS  De 
OARRILLO,  JOSE  OARRILLO  (heb  HtT8BAin>),  OOR- 
NELIA  RAINS,  ISAAC  RAINS,  ROBlgRT  RAINS, 
JOHN  SOOTT  RAINS,  and  FANNIE  B.  RAINS, 
HnroB  Chiudbbk  of  John  Rains,  Dboxased,  bt  aus. 


OF  Statutb  of  LxvxTATioini.^- The  ttcplratlon  of  the  time  fixed 
In  tbe  Statute  of  Llmltatlong  with  reference  to  actions  for  money  due 
on  contracts,  does  not  dlicharge  the  debt  or  eztingniah  the  right,  bnt 
only  takes  away  tbe  remedy. 

JfOBTGAon  GxTBN  BT  ONB  Pebson  TO  Sbcubb  Amotbbb's  Dbbt.<— Where 
a  promlsaoiy  note  is  executed  by  one  person,  and  a  mortgage  to  secure 
tbe  debt  Is  glTen  by  another,  and  the  payor  of  the  note  dies,  and  the 
bolder  tbaraof  fails  to  present  either  the  note  or  mortgage  to  hie 
admlnlstxmtor  tot  aliowanee  within  ten  months  after  pnblicatloB  of 
notice  to  creditors,  although  the  elalm  Is  barred  as  against  the  estete, 
yet  the  mortgage  remains  hi  fall  force  as  against  tbe  flMMrtgagar  and 
the  mortgaged  property,  and  may  be  foreclosed  at  any  time  before  It  Is 
barred,  as  against  the  mortgagor,  by  the  Stetnte  of  Limitations. 

ImM. —  The  aboye  rale  remains  the  same  when  the  note  is  made  by  the 
husband  for  his  own  debt,  and  the  wife  mortgages  her  separate  property 
to  secure  It,  and  the  husband  signs  the  mortgage  to  show  hts  assent  to 
it  In  such  ease  the  wife's  liability  on  the  mortgage  Is  not  affected 
by  the  death  of  the  husband  and  the  failure  of  tbe  holder  to  present 
the  claim  for  allowance  to  the  administrator  of  his  estate. 

CSBMTtifoBKT  Claim  against  ajt  Bbtatbi — If  the  wife,  to  secure  the 
debt  of  the  husband,  mortgages  her  separate  property,  and  the  husband 
dies,  and  the  holder  falls  to  present  the  claim  to  the  administrator  for 
allowance,  and  the  mortgage  is  afterward  enforced ;  whether  the  widow 
bas  a  contingent  claim  which  she  may  aftorwaids  enforco  against  the 
estete,  spoken  of,  but  not  decided. 

Gbanob  of  Conclusions  of  Law  bt  COObt. —  Wliether,  after  the  Court 
has  made  Ite  findings  of  fact  and  adopted  Ite  conclusions  of  law.  It  may 
change  toe  eonduaioBs  of  law,  and  enter  a  different  judgment  from 
that  first  ordered,  spoken  of,  but  not  decided. 

Oobt  of  Tbanbcbipt. —  When  an  appellant  Includes  In  tbe  transcript 
irrelerant  matter,  be  eon  not  teeoTsr  coste  for  procaHng  or  printing 
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OomtSK.  FftBs. —  If  thtre  it  no  proytston  la  •  nortgage  for  payment  of 
conniel  f Mt,  tho  plmintlff  in  an  action  to  foreclose  it  la  not  entitled  to 
■nch  feea. 

Caxu  on  DnsT  SicuBB>  BT  MoBTGAOB. —  If  One  person  mortgages  his 
property  to  seenre  the  debt  of  another,  and  there  is  a  proTlslon  In  the 
mortgage  for  the  payment  of  taxes  on  the  mortgage  debt,  the  pialntlfl; 
In  foreclosing,  may  retain  such  taxes  out  of  the  proceeds  of  sale. 

Limitation  of  Actionb  ab  against  Bstatb  of  Dbcbabbd. — The  limit* 
ation  on  the  right  to  enforce  a  claim  or  debt,  which  is  not  presented  t* 
the  administrator  within  ten  months  after  the  first  publication  of  nottet 
to  creditors,  applies  solely  to  the  claim  as  against  the  estate,  and  in  no 
way  affects  the  yalldlty  of  the  debt  as  against  oth«r  persons  who  are 
liable  for  the  debt,  or  whose  property  Is  llablo. 

Appeal  from  the  District  Couft  of  the  Third  Judicial  Dia- 
triot.  County  of  Santa  Clanu 

John  Bains  died  on  the  I7th  day  of  ITovember,  1862,  and 
E.  K.  Bunlap  was,  on  the  6th  day  of  January,  1868,  ap- 
pointed the  administrator  of  his  estate.  The  administrator 
first  published  notice  to  the  creditors  of  deceased  on  the  28th 
day  of  February,  1868.  The  notes  fell  due  September  14th, 
1863.  This  action  was  commenced  on  the  29th  day  of  Octo- 
ber, 1864.  The  Court  below  allowed  the  plaintiff  one  thou- 
sand dollars  for  counsel  fees  in  foreclosing  the  mortgage. 
The  administrator  of  Bains  was  not  made  a  party  to  the 
action. 

The  other  facts  are  stated  in  the  opinion. 

G.  F.  &  W.  J7.  Sharp  and  A.  Olassell,  for  Appellants. 

A  presentation  to  the  administrator  of  the  estate  of  Baina 
was  unnecessary.  (Christy  v.  Dana,  ante,  174.)  Admitting 
that  Mrs.  Oarrillo  is  a  surety,  and  entitled  to  all  the  ri^ts  of 
one,  appellant  is  not  affected.  He  has  not  given  time  to  the 
principal  upon  a  binding  agreement,  received  payment,  or 
anything  else.  If  a  principal  does  not  meet  his  obligation 
at  the  time  and  in  the  manner  agreed  upon,  the  liability  of 
the  surety  becomes  absolute.  (Willard's  Eq.  Jurs.  108,  and 
eases  cited.)  And  if  a  demand  on  the  principal  in  life  is 
not  necessary  to  bind  the  surety,  his  death,  most  oertainly. 
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cannot  impose  on  the  creditor  the  burden  of  a  demand 
(by  presentation)  on  his  representatives;  if  mmecessary  in 
one  case,  it  is  in  alL  A  release  of  property  of  the  prin- 
cipal releases  surety;  but  in  this  case  it  is  the  property  of 
the  alleged  surely,  and  not  the  principal,  that  has  been 
pledged.  A  dischiLrge  of  the  principal  in  insolvency  does 
not  affect  the  property  pledged  by  surety  and  prevent  the 
foreclosure  of  the  mortgage,  (Christy  v.  Dana,  supra.) 
Appellant  had  two  remedies;  one  on  the  personal  obligation 
of  Rains,  and  one  on  this  separate  property  of  his  wife.  By 
the  general  law  of  the  State,  at  the  time  the  contract  is 
made  the  Statute  of  Limitations  bar  neither  until  fbur 
years  after  maturity. 

Holt  &  H^eacock^  for  Bespondents. 

An  action  on  the  notes  or  mortgage  debt  is  barred  by 
non-presentation  to  Rains'  administrator.  Upon  this  point 
there  is  no  conflict  in  the  authorities  in  this  State.  (EUison 
V.  Halleek,  6  Cal.  886;  Faulkner  v.  Folsom's  Ex.,  6  Oal. 
412;  Fallon  v.  Butler,  21  OaL  24;  Willis  v.  Farley,  24  Cal. 
600;  Enis  v.  PoThemus,  27  Oal.  350.) 

The  debt  being  "forever  barred,'*  does  an  action  lie  to 
foreclose  the  mortgage!  The  solution  of  this  question  de- 
pends upon  the  nature  and  character  of  a  mortgage  in  this 
State.  What  is  a  mortgage  under  our  laws?  It  is  a  con- 
tract, in  writing,  whereby  the  debtor  agrees  that  upon  failure 
to  pay  a  sum  of  money  at  a  specified  time  the  creditor  may 
have  his  property  sold,  upon  application  to  a  competent 
Court,  and  out  of  the  proceeds  of  the  sale  to  have  his  debt 
paid.  Beyond  this  he  has  no  interest  in  the  property  mort- 
gaged whatever.  {Oodeffroyv.  Caldtuell,  2  CaL  492 ;  Peters 
▼.  Jamestown  Bridge  Co.,  6  Oal.  836 ;  Ordv:  MdKee,  6  Oal. 
616;  Lord  v.  Mains,  18  Cal.  488;  Willis  v.  Farley,  24  Cal. 
600;  Polhenms  v.  Tramer,  80  Cal.  685.)  When  the  debt 
goes  out  of  existence,  the  mortgage  goes,  with  it 
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As  the  auzety  for  John  Baina,  Mrs.  Carrillo  is  dlocharged 
from  the  paTiaent  of  this  money,  independent  of  section  one 
hundred  and  thirty  of  the  Probate  Act  The  notes  matured 
September  14th9  1863,  and  at  tl^t  time,  and  ever  since,  the 
administrator  of  Rains  has  been  acting  as  such,  with  full' 
powers.  Mrs.  Carrillo^  as  surety,  is  entitled  to  all  the  rights 
and  priviljsges  of  that  relation;  one  of  those  rights  is,  that 
payment  of  the  principal  must  be  demanded  before  a  suit 
lies  againflt  the  surety.  (Biggs  v.  Waldo,  2  CaL  488 ;  Pierce 
V.  Kennedy,  5  OaL  138 ;  1  Parsons  on  Kotes  and  SiUs,  354.) 

0.  F.  £  W.  E.  Sharp,  in  reply. 

It  is  a  well  settled  principle  of  law  and  equity,  that  no 
demand  upon  the  principal  is  necessary  to  bind  the  surety ; 
the  latter's  liability  becomes  absolute,  if  the  former  does 
not  meet  his  obligation  the  day  it  is  due^  (Orme  v.  Yovng, 
Holt's  N.  P.  Cas.  87;  Willard's  Eq.  Jurs.  108.)  If  this  be 
the  rule  while  the  principal  is  living,  how  can  bis  death 
change  the  contract? 

The  sole  object  of  section  one  hundred  and  thirly  is  to 
expedite  the  settlement  of  estates,-  and  to  protect  a  particn* 
lar  fund  from  old  claims.  There  is  no  provision  that  an 
action  should  not  be  maintained  upon  the  deb^  after  ten 
months,  as  in  the  general  Limitation  Act.  It  would  be  a 
strange  construction  of  this  section  to  hold  that  if  A.  holds 
the  joint  note  of  B.  and  C.,  and  B.  should  die,  and  A.  pro- 
ceeded directly  against  C,  that  he  opuld  not  rjscover,  because, 
not  having  pursued  the  estate  of  B.,  the  note  has  lost  its 
existence,  consequently  C.  i9  disohaj^ged.  The  defense  could 
not  be,  nor  is  it,  maintainable. 

C.  B.  Taunger,  also  foi:  Bespondents  Carrillo,  Rains,  and 
Hayes. 

The  bar  created  by  section  one  hundred  and  thirty  is  avail- 
able to  the  defendants,  because  that  section  is  for  the  benefit 
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of  the  heirs  and  devisees,  in  order  to  discharge  the  estate 
within  a  reasonable  time  from  the  lien  of  the  debts  of  the 
deceased.  When  an  action  on  a  promissory  note  is  barred 
by  the  statute,  the  remedy  upon  the  mortgage  given  to  secure 
it  is  also  barred ;  and  in  an  action  to  f oredlose  the  mortgage 
the  bar  of  the  note  is  a  complete  defense  to  the  forecloaure, 
and  is  available  to  any  one  interested  in.  the  mortgaged  prop- 
erty. (24  Oal.  497;  21  id.  495;  22  id.  100;  23  id.  16;  id. 
43;  24  id- 403;  26  id.  141;  id.  861.) 

Peachy  d  Hubert  filed  the"  petition  for  a  rehearing  on 
behalf  of  Mrs.  CarriUo. 


By  the  Court,  Sawyeb,  0.  J. : 

On  the  11th  of  November,  1862,  John  Bains  executed 
the  notes  in  suit,  payable  one  year  after  date,  for  his  own 
private  debts.  On  the  same  day  Rains  and  his  wife,  Maria 
Merced  Eains,  now  Mrs.  Oarrillo,  one  of  the  defendants  to 
secure  the  payment  of  the  promissory  notes,  executed  the 
mortgage  in  question,  upon  lands  which  were  the  separate 
property  of  the  wife,  Mrs.  Rains  —  the  wife  thereby  mort- 
gaging her  own  separate  property  to  secure  her  husband's 
debts,  for  which  neither  she  nor  her  property  was  otherwise 
liable.  John  Rains  having  died,  an  administrator  was  duly 
appointed,  the  statutory  notice  to  creditors  duly  published, 
the  ten  months  given  to  creditors  to  present  their  claims  ex- 
pired without  any  presentation  of  the  notes  or  mortgage  for 
allowance,  and  the  claim  thereby  became  barred,  under  sec- 
tion one  hundred  and  thirty  of  the  Probate  Act,  so  far  as 
the  estate  of  Rains  is  concerned. 

This  action  was  subsequently  commenced  against  Mrs. 
CarriUo,  the  real  mortgagor,  who  was  formerly  the  wife  of 
Bains,  and  others  having  interests  in  the  land,  to  foreclose 
Vol.  xlil— aa 
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the  mortgage.  The  Court  fotDoid  the  facts  substantially  as 
thus  briefly  stated,  ascertaining  the  amount  due  and  unpaid, 
and,  as  a  conclusion  of  law,  added  that  plaintiffs  were  enti- 
tled to  have  the  property  aold  under  the  judgment  of  the 
Court,  and  the  amount  found  due  paid  out  of  the  proceeds 
of  the  sale.  Upon  filing  these  findings,  Mrs.  Carrillo,  the 
principal  defendant,  moved  the  Goyirt  to  strike  out  the  legal 
conclusion  drawn  from  the  facts,  and  substitute  others  of  a 
contrary  character,  and  the  Court,  upon  consideration,  adopt- 
ed the  views  of  defendant's  counsel,  and  substituted  conclu- 
sions to  the  effect  that,  by  reason  of  the  failure  to  present 
the  notes  and  mortgage,  or  either  of  them,  to  the  adminis- 
trator of  John  Kains  within  ten  months  after  publication  of 
notice,  the  notes  became  forever  barred  before  the  com- 
mencement of  suit,  and  that  Mrs.  Carrillo,  being  security  to 
the  extent  of  the  property  mortgaged  for  the  payment  of  said 
notes,  was  thereby  discharged  from  payment  In  accordance 
with  this  view  judgment  was  entered  for  defendants,  from 
which  plaintiff  appealed. 

The  argument  is  that  a  mortgage  is  only  an  incident  to 
the  debt;  that  when  the  debt  is  paid,  satisfied,  or  in  any 
manner  extinguished,  the  mortgage  is  also  discharged  or 
extinguished ;  that  the  mortgage  cannot  exist  without  a  debt 
to  support  it,  and  that  the  debt,  being  barred  by  the  statute 
on  failure  to  present  it  to  the  administrator  within  the  ten 
months  prescribed,  it  is  extinguished,  and  the  mortgage 
thereby  discharged  for  the  want  of  a  debt  to  support  it 
There  is,  at  least,  one  mistake  in  this  argument  in  assuming 
that  the  Statute  of  Limitations  extinguiahes  the  debt  It  is 
well  settled,  with  reference  to  actions  for  moneys  due  on 
contracts,  that  the  statute  does  not  discharge  the  debt,  or  in 
any  way  extinguish  the  right  or  destroy  the  obligation,  but 
only  takes  away  a  remedy.  The  debt  remains  unsatisfied 
and  unextinguished.  It  is  a  sufficient  consideration  to  sup- 
port a  new  promise.     [Townsend  v.  Jemison,  9  How.  U.  S. 
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418;  Bvlger  v.  Roehe,  11  Pick.  87;  Lincoln  v.  Battelle,  6 
Wend-  486;  Ang.  on  Limit.  268,  Sec,  218.) 

The  limitation  invoked  in  this  cafie  is  not  a  general  stat- 
ute of  limitations,  taking  away  all  remedy  as  to  every  party 
liable,  either  personally  or  through  his  property,  for  the  debt. 
It  arises  under  a  specific  Act  adopted  for  a  particular  pur- 
pose, and  has  reference  solely  to  the  estates  of  deceased 
persons.  It  applies  to  no  other  subject  matter.  The  provi- 
sion is  adopted  to  facilitate  the  early  settlement  of  the  estates 
of  deceased  persons,  and  provides  that^  unless  a  claim  be 
presented  within  ten  months  after  publication  of  notice,  "  it 
•hall  be  forever  barred.'*  That  is  to  say,  it  shall  be  forever 
barred  as  a  claim  against  the  estate  —  the  claimant  shall 
have  no  right,  thereafter,  to  payment  out  of  the  estate  of  the 
deceased.  The  whole  subject  matter  of  the  provision  is 
claims  against  the  estate.  It  in  no  way  affects  claims  against 
other  parties  or  against  the  property  of  others,  or  the  con- 
tracts of  other  parties,  -although  the  same  demand  may  also 
be  a  claim  against  the  estate.  Thus,  if  two  parties  are 
jointly  liable  on  a  demand,  and  one  dies,  the  demand  would 
undoubtedly  be  barred  as  respects  the  estate  of  the  deceased 
party  by  a  failure  to  present  the  claim  within  the  ten  months 
prescribed;  but  this  would  in  no  respect  affect  the  right  of 
action  against  the  survivor.  The  debt  is  not  extinguished, 
paid,  or  discharged,  nor  is  the  cause  of  action  barred  as  to 
the  survivor.  A  payment,  or  valid  release  or  discharge,  or 
extinguishment  of  the  debt  as  to  the  deceased,  no  matter  in 
what  form  it  might  be  accomplished,  would  also  be  a  pay- 
ment, discharge,  or  extinguishment  as  to  the  survivor,  be- 
cause the  debt  no  longer  exists.  Suppose  Mrs.  Carrillo  had 
not  been  the  wife  of  Bains,  and,  having  no  interest  in  the 
matter  herself,  had  indorsed  the  notes  in  suit,  intending  to 
be  security  for  their  payment;  the  notes  had  fallen  due,  the 
proper  steps  had  been  taken  to  charge  her  as  indorser,  Rains 
had  subsequently  died,  and  the  holder  had  failed  to  present 
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the  notes  to  the  administrator^  and  the  claim  had  lliereby 
been  barred  as  against  the  estate,  althou^  fonr  years  have 
not  elapsed  since  the  making  of  the  notes.  We  apprdiend 
it  wonld  not  be  claimed  that  an  action  could  not  be  main* 
tained  against  Mrs.  Carrillo  on  her  indorsement*  The  bar 
did  not  attach  to  her  contract^  and  the  fact  that  she  was 
a  surety  merely  would  not  affect  the  question.  Her  contract 
is  still  in  force.  The  failure  to  make  the  money  out  of  the 
principal  was  the  result  of  neglect — mere  non-action  on 
the  part  of  the  holder.  The  principal  might  be  involved^ 
and  the  holder  look  only  to  the  surety.  The  surety  might  at 
any  time  have  paid  the  demiand  and  presented  the  daim 
herself^  and  thus  protected  hersdf .  This  would  have  been 
her  remedy.  The  non-action  of  the  holder,  by  which  the 
claim  became  barred,  would  not  discharge  the  surety. 
(Dane  v.  Cordman,  24  Cal.  164;  WhUing  v.  Clark,  17  CaL 
410.) 

In  the  latter  case  the  creditor  allowed  the  demand  to  be- 
come barred  as  to  the  principal,  and  the  surety  claimed  tbat 
the  bar  discharged  him.  The  Court  held  otherwise,  and  the 
case  is  directly  in  point  as  to  this  question.  So,  had  Mrs. 
Carrillo  not  been  the  wife  of  Rains,  and  had  the  mortgage  in 
question  contained  a  covenant  on  her  part  to  pay  the  debits 
she  certainly  would  not  have  been  discharged  from  her  own. 
liability  on  her  personal  covenant  because  the  creditor  al- 
lowed his  claim  against  the  estate  to  become  barred.  Her 
own  liability,  on  her  own  independent  covenant,  would  have 
continued  until  it  should,  in  some  mode,  become  paid,  satis- 
fied, released,  discharged,  or  extinguished,  or  until  it  should 
become  barred,  as  to  her,  under  the  general  Statute  of  Lim- 
itations ;  and  it  can  make  no  difference  in  principle  whether 
she  is  generally  personally  liable  or  whether  she  has  become 
liable  through  her  property  to  the  extent  of  the  value  of  a 
specific  piece  of  property,  which,  by  her  contract,  she  has 
subjected  to  the  demand,  or  which  she  has,  in  effect^  cove* 
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nanted  shall  pay  the  dexxumd  so  far  as  it  will  go  toward  pay- 
ment. 

It  must  be  borne  in  mind^  in  examining  the  case  now 
before  us^  that  there  are  two  contracts,  the  contract  on  the 
part  of  Bains  to  pay  the  debt,  of  which  the  notes  are  the 
evidence,  and  the  independent  contract  on  the  part  of  Mrs. 
Sains  that  her  Icmds  shall  pay  it,  or  which  is  the  same  thing, 
be  boimd  for  its  payment.  In  the  older  States,  where  a 
different  time  was  prescribed  in  the  Statutes  of  Limitations 
for  simple  contracts  and  those  under  seal,  an  action  to  fore- 
close a  mortgage  was  held  not  to  be  barred,  although  the 
action  on  the  note  secured  was  barred.  Thus,  in  EVcins  v. 
Edwards,  8  Ge^.  326,  an  action  to  foreclose  a  mortgage,  the 
Supreme  Court  of  Georgia  say:  "Because  the  remedy  on 
the  note  is  barred  by  the  statute  in  six  years,  it  does  not 
follow  that  the  creditor's  remedy  on  the  mortgage,  being  a 
seeded  instrument,  is  also  barred.  The  creditor's  remedy  on 
the  mortgage  is  not  barred  until  twenty  years  —  the  debt  be- 
ing unpaid."  And  it  is  on  this  very  difference  between  our 
statute  and  those'  of  other  States,  ^at  our  predecessors,  in 
Lord  Y.  Morris,  18  CaL  483,  held  an  action  to  foreclose  a 
morl^age  to  be  barred,  in  this  State,  at  the  same  time  with 
the  action  on  the  note.  The  Court,  by  FiBtiD,  C.  J.,  say: 
*'  It  is  undoubtedly  true,  as  stated  by  the  Court  in  the  case 
irom  Georgia,  that  the  creditor  stipulated  by  oontract  for  two 
remedies  against  his  debtor  to  enforce  the  collection  of  hia 
demand — ^the  one  by  action,  upon  the  note,  and  the  other  by 
petition  and  foreclosure  upon  the  mortgage.  Similar  rem- 
edies he  can  pursue  in  this  State.  He  can  proceed  upon  the 
note,  and  take  an  ordinary  judgment  for  the  amount  due;  oj- 
he  can  sue  in  equity  upon  .the  mortgage,  and  take  a  decree  for 
its  foreclosure  and  the  sale  of  the  premises.  The  difference 
is,  thai  here  the  limitaiion  prescribed  to  the  equitable  suit  is 
tile  same  as  that  prescribed  to  the  action  ai  law.  The  mort- 
gage is  as  much  within  the  general  designation  of  a  '  cmi* 
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tract,  obligation,  or  liability,  founded  upon  an  instrumeni  of 
writing/  as  is  the  note  itself. 

"We  do  not  question  the  correctness  of  the  general  doc- 
trine prevailing  in  the  Courts  of  several  of  the  States,  that 
a  mortgage  remains  in  force  until  the  debt,  for  the  security 
of  which  it  is  given,  is  paid.  We  only  hold  that  the  doe- 
trine  has  no  application  under  the  Statute  of  Limitations 
of  this  State.  A  mortgage  is  a  specialty,  and  is  not  within 
the  terms  of  the  English  statute,  or  of  the  statutes  of  most 
of  the  States.  An  action  founded  upon  such  specialty  can 
only  be  met  by  proof  of  payment  The  payment  may  be 
established  by  direct  evidence  of  the  fact,  and  it  may  be 
presumed  from  the  lapse  of  twenty  years,  ;(vhen  such  pre- 
sumption is  not  countervailed  by  evidence  from  the  mort- 
gagee. ^  Thus,'  says  the  Supreme  Court  of  Maine,  in  Joy  v. 
Adams,  26  Maine,  333,  '  a  mortgage  security  has  not  been 
deemed  to  be  within  any  branch  of  the  Statute  of  Limita- 
tions. He  who  would  avoid  such  security  must  show  pay- 
ment, otherwise  the  mortgagee  will  not  be  precluded  from 
entering  upon  and  holding  possession  of  the  mortgaged  prem- 
ises. The  mortgagor  has  not  been  allowed  to  defeat  such 
right  by  showing  merely  that  the  personal  security,  to  whidi 
the  mortgage  security  is  collateral,  has  become  barred. 
(Thayer  v.  Mann,  19  Pick.  636.)  But  he  has  been  al- 
lowed to  allege  payment,  and  for  proof  to  rely  upon  the 
lapse  of  time,  when  it  amounted  to  twenty  years  from  the 
accruing  of  the  indebtment.  Such  a  lapse  of  time  has  been 
deemed  to  be  sufficient  for  the  purpose,  in  the  absence  of 
any  countervailing  considerations.  This  is  admitted  as  a 
presumption  of  law,  which  may  be  removed  by  circum- 
stances tending  to  produce  a  contrary  presumption.'  The 
view  thus  stated  is  met  by  our  statute,  which  embraces  a 
mortgage  security  within  its  terms.  H^re  payment  may  be 
pleaded,  and  so  may  the  statute  itself  without  leferenoe  to 
the  fact  of  payment 
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"Onr  conclusion,  therefore,  upon  the  first  question  pre- 
sented is,  that  where  an  action  upon  a  promissory  note, 
secured  by  a  mortgage  of  the  same  date  upon  real  property 
is  barred  by  the  statute,  the  mortgagee  has  no  remedy  upon 
the  mortgage ;  that  though  distin4^t  remedies  may  }>€  pursued 
by  him,  the  limitatiorh  prescribed  is  the  same  to  both."  (lb. 
489.) 

The  principle  thus  established  is,  that  there  are  two  dis- 
tinct contracts,  and  two  distinct  causes  of  action;  that  the 
creditor  has  stipulated  for  two  remedies,  one  on  the  note,  and 
the  other  on  the  mortgage  —  tifciat  is  to  say,  that  there  is  one 
cause  of  action  on  the  note  against  the  maker,  and  another 
on  the  mortgage  against  the  mortgagor,  and  these  may 
be  against  different  parties,  or,  if  originally  against  the 
same  party,  they  may  subsequently  become  separated,  and 
attach  to  different  parties.  This  principle  was  affirmed  in 
Low  V.  Allen,  26  Cal.  142,  and  Lent  v.  Shear,  26  Cal.  362. 
In  Low  v.  Allen  we  held  that  the  cause  of  action  on  the 
mortgage  became  barred  as  to  two  of  the  defendants,  while 
that  on  the  note  secured  continued  against  one  defendant  in 
consequence  of  his  absence  from  the  State  during  a  portion 
of  the  time.  We  said :  "  The  mortgage  contract  of  Thorp 
and  Bamsdell  is  distinct  from  the  note  it  was  given  to  secure, 
and  is  manifestly  one  of  the  *  written  contracts*  on  which 
the  statute  provides  that  no  action  shall  be  brought,  ex- 
cept within  four  years  after  the  cause  of  action  accrued. 
Now  a  cause  of  acticm  accrued  against  Thorp  and  Bamsdell 
on  their  mortgage  contract,  as  collateral  to  Allen's  several 
promises,  as  soon  as  those  promises  matured.  Thorp  and 
Bamsdell  were  both  in  the  State  at  the  time,  and  for  anght 
that  appears  to  the  contrary,  they  have  been  here  ever 
since.''  (26  Oal.  145.)  Similar  views  were  expressed  in 
Lent  V.  Shear,  26  Cal.  369.  Now,  in  this  case,  on  the  prin* 
ciple  thus  established,  there  was  a  cause  of  action  f\gFimst 
Bains  on  his  personal  liability  upoii  the  notes  to  which 
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Mrs.  Raina  was  personally  no  party,  and  another  against 
Mrs.  Bains  on  the  mortgage,  by  which  she  bound  her  lands, 
and  thron^^  them  herself  to  the  extent  of  the  lands,  for 
the  payment  of  the  debts  evidenced  by  the  notes.  Raina 
had  no  interest  in  the  lands,  and  was  only  a  party  to  the 
mortgage  for  the  purpose  of  manifesting  his  assent  to  its 
execution,  in  accordance  with  the  requirements  of  the  stat- 
ute. He  was,  therefore,  substantially  no  party  to  that  cause 
of  action  affecting  the  lands,  and  the  two  causes  of  action 
were  in  reality  originally  against  different  parties.  The 
cause  of  action  against  the  mortgagor,  on  the  mortgage  in 
such  case,  might  be  prosecuted  to  judgment,  without 
making  the  maker  of  the  notes  a  party.  The  cause  of 
action  against  Rains  is  barred  by  failure  to  present  the  notes 
to  the  administrator.  But  it  is  only  barred  as  to  him.  The 
debt  is  not  paid,  satisfied,  discharged,  or  in  any  way  ex- 
tinguished, and  the  cause  of  action  against  the  lands,  and 
through  the  lands  on  mortgage  against  Mrs.  Carrillo,  remains 
according  to  the  principles  of  the  cases  cited.  The  cause  of 
action  against  her  is  not  upon  Rains'  contract,  but  upon  her 
own,  subjecting  her  lands  to  the  lien  of  plaintiff's  demand. 
Although  she  does  not  covenant  personally  to  pay  the  debt, 
she  does,  in  legal  effect,  covenant  that  the  land  mortgaged 
shall  pay  it,  so  far  as  it  goes.  This  is  her  contract,  not 
Mains,  and  it  is  as  effectual  to  bind  the  land  as  a  covenant 
on  her  part,  absolute  in  form  to  pay  the  debt  herself,  would 
be  if  she  was  competent  to  make  such  a  covenant.  And  we 
have  seen  that  an  absolute  covenant  on  her  part  to  pay  a 
debt  would  not  be  discharged  or  extinguished,  or  barred, 
simply  because  an  action  on  a  promise,  on  the  part  of  Rains 
to  pay  the  same  debt,  is  barred  as  to  him. 

There  is  an  obligation  on  the  part  of  both  to  pay — one  to 
pay  the  whole,  the  other  to  pay  to  the  extent  of  the  land 
bound.  Rains'  obligation  la  barrad,  tbe  obligation  of  the 
land  of  Mrs.  Oarrillo  is  not 


Oct  1871.]  SxoHxi.  V.  Oabbuxo.  M5 

Opinion  o<  the  Ooort  —  Sawyer,  C  JL 

If  it  be  conceded  that  a  mortgage  ia  a  claim  within  the 
meaning  of  the  statute,  which  must  be  presented  to  the  ad-^ 
ministrator,  the  property  mortgaged  in  this  case  did  not 
belong  to  the  estate  of  Rains,  and  the  mortgage  was  not  his* 
Presenting  the  mortgage,  as  such,  to  the  administrator  would, 
therefore,  be  of  no  avail.  It  would  only  be  necessary  to 
present  the  mortgage  to  the  administrator  of  Mrs.  Carrillo, 
as  a  claim  against  her  estate  in  the  event  of  her  death,  in 
order  to  prevent  a  bar  in  favor  of  her  estate. 

A  remark  of  the  Chief  Justice,  in  Fallon  v.  Butler,  21 
Cal.  82,  that  a  ^^presentation  and  allowance  were  necessary 
to  secure  the  payment  of  the  debt  out  of  the  general  estate, 
if  lliat  were  desired,  and,  perhaps,  also  to  prevent  the  debt 
frcmi  being  barred  by  the  statute,  and  thus  uphold  the  mort- 
gage/* and  passages  containing  similar  euggestions  from 
Willis  V.  Farley,  24  CaL  500,  are  cited  as  authority  for  the 
position  taken  by  the  respondents.  These  are  but  sugges- 
tions, and  are  made  with  reference  to  the  cases  then  before 
the  Court,  where  the  maker  of  the  note  and  the  mortgagor 
were  the  same  person.  That  is  to  say,  both  causes  of  action 
were  against  the  estate.  It  may  be  that  where  the  personal 
liability  is  against  the  estate,  and  the  mortgaged  property 
belongs  to  the  estate,  so  that,  in  any  event,  the  debt  would 
have  to  be  satisfied  out  of  the  estate,  it  would  be  necessary 
to  present  the  claim  to  prevent  a  bar,  and  keep  the  remedy 
alive  as  to  the  debt,  in  order  to  uphold  the  remedy  on  the 
mortgage.  But  the  principle  can  have  no  application  to  the 
ease  now  in  hand,  where  there  is  a  contract  of  another  party 
still  alive  —  where  the  land  is  under  a  contract,  not  barred,  to 
satisfy  the  demand. 

In  Christy  v.  Dana,  ante,  174,  where  a  similar  question 
arose  in  an  action  to  foreclose  a  mortgage  executed  by 
E.  O.  Dana,  deceaaed,  after  the  mortgaged  property  had 
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been  conveyed  to  other  parties,  it  was  objected  that  the 
claim  had  not  been  presented  to  the  administrator,  and  we 
said :  ^'  Inasmuch  as  no  relief  is  demanded  against  the  estate, 
and  the  intestate,  at  the  time  of  his  death,  had  no  interest 
in  the  land,  there  was  no  need  for  the  plaintiff  to  present  his 
claim  to  the  administratrix  for  allowance." 

It  is  unnecessary  now  to  determine  whether  Mrs.  Carrillo, 
under  section  one  hundred  and  thirty  of  the  Probate  Act, 
has  a  contingent  claim  against  the  estate  of  deceased,  arising 
out  of  the  mortgage  upon  her  property  as  security  for  her 
husband^s  debt,  and  the  liability  to  a  sale  thereunder,  which 
may  yet  be  presented  within  ten  months  after  the  sale,  when 
the  claim  will  become  absolute.  If  so,  it  is  nothing  more 
than  would  accrue  where  two  parties  execute  a  joint  note, 
one  being  in  fact  surety  for  the  other,  and  the  principal  dies 
and  the  surety  is  compelled  to  pay  it,  which  he  would  be 
undoubtedly  liable  to  do  at  any  time  within  four  years  after 
maturity,  notwithstanding  the  claim  might  become  barred 
as  against  the  estate,  by  neglect  of  the  holder  to  present  it 
in  time.  He  has  bound  himself  to  pay  it,  and  he  cannot 
escape  the  obligation.  By  paying  the  money,  or  any  portion 
of  it,  he  might,  from  the  time  of  the  payment,  acquire  an  abso- 
lute claim  against  the  estate  for  the  amount  so  paid.  His 
claim,  however,  woiild  not  be  the  original  notes,  which  were 
barred  as  to  the  estate,  but  for  moneys  paid  on  account  of 
the  deceased,  contingent  before,  absolute  after  payment. 
(Chipman  v.  MorriU,  20  CaL  138.)  But  whether  Mrs.  Car- 
rillo has,  or  has  not,  such  a  contingent  claim,  that  may  here- 
after become  an  absolute  charge  against  the  estate,  cannot 
affect  the  question.  She  has  imdertaken  absolutely,  by  her  own 
independent,  though  collateral  contract,  that  her  land  shall 
stand  charged  for  the  payment  of  the  debt ;  and,  as  we  have 
before  seen,  if  there  was  danger  that  the  holders  of  the  note 
would  fail  to  pursue  the  principal  and  make  the  money  out 
of  her  estate,  the  remedy  of  the  surety  was  to  take  up  the 
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notes  and  present  them  herself.  (Dane  v.  Cordnan,  and 
Whiting  v.  Clarke^  supra.) 

It  is  unnecessary  to  consider  some  possible  hypotheses, 
suggested  in  the  brief  of  one  of  appellants'  counsel,  for  it  is 
clearly  apparent  from  the  record  upon  what  view  the  Court 
acted  in  rendering  judgment  Had  the  first  conclusions  of 
law  adopted  by  the  Court  been  allowed  to  stand,  the  judg- 
ment, and  all  presumptions  of  law,  would  have  been  the 
other  way.     Both  conclusions  are  drawn  from  the  same  facts. 

We  think  the  first  conclusions  of  law  adopted  by  the 
Court  correct,  and  the  last  erroneous.  It  is,  therefore,  un- 
necessary to  determine  whether  it  was  proper  for  the  Court 
to  change  its  conclusions  of  law,  and  enter  a  different  judg- 
ment from  that  at  first  ordered,  at  the  time  and  in  the  man- 
ner pursued  in  this  instance.  As  bearing  upon  the  question, 
however,  we  will  refer  to  the  cases  of  Carpentier  v.  Oardiiier, 
29  Cal.  163,  arid  Calderwood  v.  Peyser,  31  Cal.  837,  in  which 
we  had  occasion  to  consider  cognate  questions. 

Judgment  reversed,  and  the  District  Court  directed  to  en- 
ter judgment  for  plaintiffs  upon  the  findings,  directing  a  sale 
of  the  premises,  or  so  much  thereof  as  may  be  necessary  for 
the  purpose,  and  payment  out  of  the  proceeds  of  the  respect- 
ive claims  properly  chargeable  thereon,  imder  the  views 
expressed  in  this  opinion,  according  to  their  respective  pri- 
orities ;  and  it  appearing  that  the  appellant  has  included  in 
his  transcript  a  large  amount  of  irrelevant  matter,  it  ia 
ordered  and  adjudged  that  he  recover  the  costs  of  the  ap- 
peal, less  one  half  of  the  expense  of  procuring  and  printing 
the  transcript 

Hr.  Justice  Rhodbb  dissented* 

Mr.  Justice  Cbookstt,  being  diaqnalifidd,  to<^  no  part  in 
the  decision. 
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By  the  Court,  Tbmpub,  J.: 

A  rehearing  was  granted  in  thiS'  case  for  certain  purposes 
indicated  in  the  opinion  rendered  on  the  petition  for  rehear- 
ing* No  brief  has  been  filed  bj  respondent  on  the  rehear- 
ing, except  on  the  part  of  certain  infants,  bj  Benjamin. 
Hayes,  their  guardian  ad  Utem.  In  this  brief  no  attempt  is 
made  to  show  that  the  infants  have  rights  which  ought  to 
be  saved  by  decree ;  but  objection  is  made  to  the  maniier  in 
which  the  appeal  is  taken.  The  affidavit  of  Glassell  is  suffi- 
cient to  show  service  of  the  notice  of  appeal  upon  Benjamin 
Hayes,  and  it  was  not  necessary  that  he  should  be  named  as 
guardian  ad  litem.  The  record  shows  that  he  had  appeared 
and  represent^  the  infants  in  that  capacity.  There  being 
no  provision  in  the  mortgage  for  that  purpose,  the  plaintiff 
is  not  entitled  to  counsel  fees.  The  agreement  to  pay  the 
taxes  upon  the  mortgage  was  part  of  the  consideration  for 
the  money  obtained  upon  the  mortgage,  and  is  binding  upon 
Mrs.  Carrillo,  and  the  plaintiff  is  entitled  to  retain  that 
amount  from  the  proceeds  of  the  sale. 

The  judgment  below  is  reversed,  and  the  District  Court 
directed  to  enter  judgment  for  plaintiffs  upon  the  findings, 
directing  a  sale  of  the  premises,  or  so  much  thereof  as  may 
be  necessary  for  the  payment  of  the  respective  claims  prop- 
erly chargeable  thereon,  under  the  views  expressed  by  this 
Court,  according  to  their  respective  priorities;  and  it  ap- 
pearing that  a  large  amount  of  irrelevant  matter  has  been 
inserted  in  the  transcript,  it  is  ordered  that  the  appellant 
recover  but  one  half  the  006t6  and  expense  of  printing  the 
transcript 

Mr.  Justice  Cbookxtt  and  Mr.  Justice  Walulox  did  not 
sit  in  this  case. 

[The  first  opinion  in  this  case  was  delivered  at  the  April 
Term,  1869.    At  this  time  Sawyeb,  C.  J.,  Sandbbson^  J., 
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Spbaoub,  J.^  Rhodes,  J.,  and  Cbookett,  J.,  were  the  Jus- 
tices of  this  Conrt  The  opinion  after  the  rehearing,  was  de- 
livered at  the  April  Term,  1870,  when  Tbmplb,  J.,  and  Wal- 
Ukcm,  J.,  were  Justices,  in  place  of  Sawyer,  C.  J.,  whose 
term  had  expired,  and  Sandxbsok,  J.,  who  had  resigned. 
For  some  reason  the  case  was  not  reported  in  the  39  OaL, 
with  the  other  cases  of  the  April  Term,  1870. — ^Rbpobtkb.] 
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THE  OITY  AND  OOXHSTTY  OF  SAN  FRANOISOO  9. 
OERTAlif  REAL  ESTATE. 

JoMicaMT  Umovpomd  mv  Nscmsabilt  a  Oovwrnin  JirMifaifTw-*A  ■!•• 
tion  to  dismiss  sn  appeal  on  the  ground  that  the  jndgment  appealed 
from  was  entered  by  consent,  cannot  be  sustained  where  the  record, 
thoagh  it  shows  that  no  opposltloa  was  naade,  falls  to  show  that  appel- 
lant-or  his  attocncf  was  pfesent  In  Oonrt  at  Its  aBtrr* 

pBBSuMPTioif  IN  Fayob  ow  Bioht  ov  Afpbal. —  Douhtful  claims  affecting 
the  right  of  appeal  should  be  liberally  construed  in  favor  of  the  right. 

«*8aeoHD  Snan  dr***  w  But  VaAifoisco  —  Dmnctu  tv  PnocnDiKos 
'  C9BaD.-«-Tb«  amendatpiy  Act  of  Vebraary  l«t,  1870,  ratifying  and  con* 
firming  all  the  orders  and  resolutions  of  the  Board  of  Superrisors  in 
reference  to  the  "  Second  Street  Cut  **  In  San  Francisco,  and  the  pro- 
eeedlags  of  the  Superintendent  of  Streets,  and  the  contract,  and  all 
the  aet«  and  doings  of  Hie  eoBtni«tor  vnder  it  (Stats.  ISW-TO;  p.  41), 
cured  an  omission  of  the  Supervisors  to  publish  notice  as  required  by 
the  original  Act  authorisifig  the  Improrement.     (Stats.  1S67-8,  p.  695.) 

lUVBOVBlftSMTa'— POWttI    OV   liMl0tdk!Tltta    TO    CUBS     OnncTg     Itf 

PBocnonidg. — 1»  tttftmm  t»  pfoceedlnii  oC  glMttoiy  cfMtkm  fir  thf 
Vol..  ZLIL— as  ISIS] 
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ImproTement  of  certain  streets  In  San  Francisco;  held,  that  It  vas 
competent  for  the  Legislature,  by  subsequent  enactment,  to  cure  any 
defects  or  omissions  in  the  proceedings  of  the  Board  of  Supenrisors  or 
Superintendent  of  Streeta. 

VniAL  Disposition  of  Objbctiom«  to  GOKMiaaiomBS'  Bbfqbt  oir 
^'SncoKD  Strisbt  Cut/*— The  Act  of  February  1st,  lfi70,.ta  rcferenet 
to  the  ''Second  Street  Cot"  iii  San  FcaacisoD  (StaU,  1968-70,  p.  41), 
In  providing  that  the  Judgment  of  the  County  Court,  either  conflrmlng 
or  setting  aside  the  report  of  the  OQuimissioners,  should  be  *!  final  and 
conclusive,*'  obviously  contemplated  tliat  all  objections  to  the  report, 
founded  upon  the  errors,  misconduct,  irregularities,  or  omissions  of  the 
Commissioners,  should  be  heard  and  determiqed  by  the  County  Court, 
and  that' It  should  not  theitaftei'  be  open  to  attack  m  a  bilateral  atnian. 

BfVBCT  OF  ^  AccKFTi^cB  *'  OF  Stbiat-  til  fiAir  Fsj^ciabo. — TkO  OBly 
obligation  Imposed  upon  the  City  and  County  of  San  Francisco,  by  sec- 
tion twenty-one  of  the  street  law  of  1862  (Stats.  1862,  p.  891),  if  there 
be  any,  is  to  keep  open  and  Improved  t^at  portion  of  tl^  street  con- 
strocted  and  "accepted**  In  accordance .  therewith ;  |tnd' there  Is  no 
obligation  on  the  part  of  the  city  and  county  to  pay  assessments  upon 
property  for  benefits  derived  from  the  opening  and  Improvement  of 
other  portions  of  the  same  street. 

Appsal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  brought  in  accordance  with  section 
seven  of  the  amendatory  Act  of  February  Ist,  1870  (Stats. 
186&-70,  p.  41),  in  reference  to  the  collection  of  assessments 
for  the  **  Second  Street  Cut*'  in  San  Frtncisco.  It  was  an 
action  in  rem  to  subject  certain  real  estate  on  the  southeast- 
erly side  of  Market  street,  one  hundred  and  sevemty-fivri 
feet  southwesterly  from  Second  street,  to  an  assessment  of 
four  hundred  dollars,  imposed  upon  it  by  the  Commissioners 
appointed  under  the  original  '^  Second  Stareet  Cut ''  Act  of 
March  30th,  1868  (Stats.  1867-8,  p.  696).  An  answer  was 
filed  on  behalf  of  the  real  estate  involved,  setting  up  the 
various  defenses  and  the  cross-complaint  noticed  in  the  opin- 
ion. After  the  filing  of  the  answer  tlie  plaintiff  moved  for 
judgment  on  the  pleadings,  basing  his  motion  upon  the 
ground  that  there  was  no  plea  of  payment,  and  that  under 
the  statute,  which  limite  the  defenses  to  be  made  in  opposi- 
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tion  to  6iich  a  suit^  no  allowable  issue  had  been  tendered.  The 
motion  was  granted^  and,  as  appears  from  the  minutes  of  the 
Court  below, ''  no  opposition  being  mad^  thereto,  it  is  ordered 
that  plaintiff  have  and  take  judgment  thereon  for  the  relief 
demanded  in  the  eomplaint" 

Judgment  being  aocordinglj  entered,  defendant  appealed. 

Daingerfield  dk  OJney,  for  Appellant 

The  statute  under  which  plaintiff  attempts  to  force  a  lien 
is  in  conflict  with  Article  I,  section  eleven,  of  the  Constitu- 
tion. There  was,  at  the  time  of  its  passage,  a  general  law 
in  force  providing  for  the  change  of  grade  of  streets,  and  the 
Legislature  had  no  power  to  suspend  its  operation  for  a  pa> 
ticular  locality  of  the  city.  (French  v.  Teschemaker,  24  Cal. 
644;  Cooley  on  Com.  Lim.  391,  392,  and  notes;  Lewis  v. 
Webh,  8  Greenl.  826;  WaUy's  Heirs  v.  Kennedy,  2  Yerg. 
654;  Janes  v.  Reynolds,  2  Texas,  261.) 

That  part  of  the  statute  which  limits  the  proof  by  the  de- 
fendant, on  the  trial,  to  payment,  is  unconstitutionaL  Art  I, 
Sec.  8,  and  Art.  HI,  Sec.  1,  of  Con. ;  Blaokwell  on  Tax  Titles, 
80;  Cooley  on  Con.  Lim.  868;  Ahbott  v.  Lvndenbower,  42 
Mo.  162;  Corbin  v.  HiU,  21  Iowa,  70;  Watlan  v.  White,  19 
Ind.  470;  People  v.  Hastings,  29  Cal.  449.) 

The  action  is  not  brought  upon  a  judgment  of  the  County 
CoTurt,  but  upon  an  assessment  which,  by  the  statute,  is 
merely  made  evidence  of  the  liability  of  the  land,  |iot  con- 
clusive evidence,  nor  even  prima  facie  evidence*  There  was, 
in  fact,  no  judgment  of  the  County  Court,  in  the  sense 
in  which  the  word  judgment  is  used  in  Courts  of  law  or 
equity.  The  proceedings  there  were  not  judicial  proceed- 
ings. Thexe  was  nothing  there  in  the  nature  of  an  action 
involving  the  validity  of  the  assessment  It  merely  super- 
vised the  action  of  the  Commissioners,  and  heard  objec- 
tions to  their  report  The  so-called  judgment  of  the  County 
Court  is  not  a  landing  judgment  upon  a  Court  of  law  whero 


{ 
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the  validity  of  all  the  prooeedings,  prior  to  and  includ- 
ing the  assessmmitSy  are  in  dispute.  (8.  F.  and  A.  W.  Co. 
V.  A.  W.  Co.,  86  Oal.  644.)  Here  the  objectors  to  the  as- 
eessmentB  were  condemned  before  they  were  heard.  After- 
wards,  they  were  allowed  the  poor  privile^  of  coming  into 
the  Oounty  Court  and  showii^;  that  the  sentence  was  too 
severe.  But  now,  when  they  ask  to  be  heard  in  full  vindi- 
cation of  their  rights,  they  are  met  by  the  plea  that  the 
judgment  of  the  County  Court,  to  the  effect  that  the  sentence 
was  not  too  severe,  precludes  them  from  opening  their  mouths 
in  their  own  defense.  This  is  not  justice,  and  we  think  it  iis 
not  law. 

There  is  nothing  in  the  statute  to  prevent  us  from  set- 
ting np  a  cause  of  action  by  way  of  cross-complainL  The 
statute,  being  in  derogation  of  the  common  law,  must  be 
strictly  construed;  and,  as  it  does  not  forbid  a  cross-action, 
such  an  action  will  be  allowed.  Courts  look  with  disfavor 
upon  anything,  statute  or  other,  which  precludes  a  party  from 
asserting  his  rights.  The  cross-complaint  sets  up,  in  effect, 
a  contract,  between  the  plaintiff  and  the  property  holders, 
by  the  terms  of  which,  and  the  "  acceptance  **  of  Second 
street,  the  plaintiff  became  obligated  thereafter  to  keep  it  in 
repair. 

Joseph  M.  Nougues,  for  Bespondent 

The  statute  r^ulating  the  mode  of  proceeding,  and  mi- 
der  which  the  plaintiff  claims,  is  oonstitntional  and  valid. 
(People  V.  Seymour,  16  OaL  882;  Ogden  v.  Saiundere,  12 
Wheat  262;  Oriental  Bank  v.  Preese,  18  Maine  109;  Palei^ 
V.  Woodw&rth,  28  Maine,  688;  Rieh  v.  Flanders,  89  N.  H. 
304.) 

The  facts  stated  in  ike  oRMS-eomplaint  do  not  show  that 
defendant  had  any  vested  right  of  action  against  plaintiff 
for  the  amount  of  the  assessment  The  CSty  and  Oount\- 
of  San  Francisco,  thon^  designated  by  ii^  statute  as  ^ 
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plaintiff,  has  no  pecuniary  interest,  and  by  the  terms  of  the 
statute  is  expressly  exempted  from  liability.  Besides,  the 
facts  set  forth  by  way  of  cross-oomplaint  show  that  the 
acceptance  of  the  street  —  if  it  ever  was  accepted  —  was  sub- 
sequent to  the  passage  of  the  statute  under  consideration, 
and  prior  to  the  judgment  of  the  County  Court,  and  that 
the  "assessment"  here  was  not  for  work  done  in  front  of 
the  property  of  defendant,  but  for  work  done  in  front  of 
other  property ;  and  it  appears  that  the.  defendant  was  bene- 
fited, and  is  within  the  district,  and  liable  to  assessment 

The  judgment  of  the  County  Court  was  final  and  oon- 
dnsive  upon  all  matters  which  were  or  might  have  beeoa 
presented  by  defendant  against  the  confirmation  of  the 
report  of  the  Commissioners.  (See  Houghton's  Appeal, 
ante,  4:2;  Biddle  v,  Wilkins,  1  Pet  686;  Loring  v.  Mtms- 
field,  17  Mass.  394 ;  Le  Ouen  v.  Oouvemeiir,  1  John.  Cases, 
492;  Mecham  v.  McKay,  37  CaL  164;  CoUins  y.  Butler,  14 
Cal.  228;  Bamum  v.  Reynolds,  38  CaL  646;  BuUivan  v. 
Triamfo  M.  Co.,  89  CaL  466.) 

John  W.  Dwinelle,  McAllister  A  Bergin,  McOollough  dk 
Boyd,  and  Patterson,  Irvine  &  Stow,  under  the  designation 
of  ''  arnica  curoe/*  also  filed  a  *'  Brief  for  Kespondent " —  the 
real  object  of  which,  however,  appears  to  have  been  to  dis- 
miss the  appeal  in  this  case,  and  thereby  prevent  a  decision 
in  advance  of  cases  in  which  they  were  interested,  and 
^upon  a  presentation  which  would  not  be  satisfactory  to 
fhem.''  They  UJ^d  chiefly  the  point  that  the  judgment 
was  taken  without  oj^position  on  mere  reading  of  the 
motion  and  proof  of  service;  that  there  was  no  point  of 
law  or  fact  argued  or  presented  to  the  Court  below;  that 
there  was  no  appearance  of  any  real  contest  between  the 
parties,  and  that  the  judgment  was  in  effect  taken  by  con* 

it,  and  wasy  thereforoi  not  appealable. 


( 
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By  the  Oourt,  Oeookett,  J. : 

I 

It  is  objected,  in  Umdne,  that  we  ought  not  to  entertain 
this  appeal,  for  the  reason  that  the  judgment  from  which 
the  appeal  was  taken  was  entered  pro  forma  and  by  consent. 
If  the  record  discloded  this  f  act^  it  would  be  our  duty  to  dis- 
miss the  appeal,  as  we  have  repeatedly  decided  that  we  will 
not  review  judgments  or  orders  entered  by  consent.  {Stod- 
dard V.  TreadweU,  26  Oal.  282 ;  Sleeper  v.  Kelly,  22  Cal. 
456;  Coryell  v.  Gain,  16  CaL  572;  Brotherton  v.  Hart,  11 
Cal.  406;  Imley  v.  Beard,  6  Cal.  C66.)  The  order  in  this 
case,  directing  a  judgment  to  be  entered  for  the  plaintiff,  after 
reciting  that  the  plaintiff,  upon  due  notice,  moved  for  judg- 
ment^ continues:  "And  no  opposition  being  made  thereto," 
and  then  proceeds  to  direct  a  judgment  to  be  entered  for  the 
plaintiff  on  the  pleadings.  If  it  had  appeared  from  the 
record  that  the  defendant's  attorney  was  present  in  Court 
when  the  motion  was  made  and  the  order  entered,  it  is  cer- 
tainly true  that  without  straining  the  language  employed  in 
the  order,  it  might  well  be  held  to  mean  that  the  defendant 
consented  to  the  judgment.  In  that  case  the  recital  that  he 
made  no  opposition  to  it  might  possibly,  under  certain  cir- 
cumstances, be  held  as  equivalent  to  the  statement  that  he 
consented  to  it  It  is  unnecessary,  however,  to  express* a 
positive  opinion  on  this  point,  as  the  record  does  not  show 
that  the  defendant's  attorney  was  present  in  Court,  and  if 
he  did  not  appear  to  the  motion  there  can  be  no  inference 
that  he  consented  to  the  judgment.  If,  however,*  he  had 
been  present,  it  may  be  that  he  was  only  passive  and  silent, 
and  in  that  sense  made  no  opposition  to  the  judgment, 
choosing  to  stand  on  his  legal  rights,  and  leaving  the  court 
to  decide  the  question  as  it  saw  fit,  without  any  su^estion 
from  him.  Doubtful  clauses  affecting  the  right  of  appeal 
should  be  liberally  construed  in  favor  of  the  right.  I  am 
therefore^  of  opinion  that  we  ou^t  to  entertain  this  appeal 
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One  of  the  defenses  set  up  in  the  answer  is,  that  the 
Soard  of  Supervisors  omitted  to  publish  a  certain*  notice  as 
required  by  the  provisions  of  the  Act  of  March  30th,  1868 
(Stats.  1867-8,  p.  596),  and  that  the  publication  of  this 
notice  was  a  jurisdictional  fact,  without  which  the  Board 
acquired  no  authority  to  let  the  contract  and  proceed  with 
the  work.  But  a  conclusive  answer  to  this  defense  is,  that 
by  section  eleven  of  the  amendatory  Act  of  February  lst> 
1870  (Stats.  1869-70,  p.  41),  it  is  provided  that  all  the  orders 
and  resolutions  of  the  Board  of  Supervisors,  and  the  pro- 
ceedings of  the  Superintendent  of  Streets,  be,  and  they 
were  thereby  ratified  and  confirmed,  and  the  contract  and 
all  the  acts  and  doings  of  the  contractor  under  it,  were 
affirmed  and  declared  to  be  valid.  The  whole  proceeding 
was  of  statutory  creation,  and  "it  was  competent  for  the 
Legislature  to  cure  any  defects  or  omissions  in  the  proceed- 
ings of  the  Board,  or  of  the  Superintendent  of  Streets.*' 
This  was  done,  and  it  is  too  late  now  to  inquire  whether  the 
Board  strictly  pursued  its  original  authority  in  its  mode  of 
initiating  the  work. 

The  other  defenses  set  up  in  the  answer  seek  to  attack 
the  proceedings  of  the  Commissioners  appointed  to  assess 
the  damages  and  benefits,  and  to  assail  their  report  on  the 
ground  that  the  Commissioners  did  not  afford  to  all  the  par- 
ties interested  in  the  property  to  be  affected  by  the  improve- 
ment, an  opportunity  to  be  examined,  and  to  call  witnesses 
in  support  of  their  rights.  The  amendatory  Act  of  Febru- 
ary first  provides  that  t;he. report  shall  be  returned  into  the 
County  Court,  of  which  fact  notice  was  to  be  given  by  pub- 
lication, after  which  a  reasonable  time  is  allowed  by  the  Act 
within  which  all  persons  interested  were  permitted  to  file 
objections  to  the  report  and  to  call  witnesses  in  support 
thereof.  A  sufficient  opportunity,  after  due  notice,  was  thus 
afforded  to  all  persons  to  attack  the  report  and  the  proceed- 
ings of  the  Commissioners  for  irregularity,  or  for  any  other 
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just  cause ;  and  after  hearing  all  the  proofs  and  allegations  oi 
the  parties,  it  was  made  the  duty  of  the  Court  to  set  aside, 
modify,  or  confirm  the  report  In  case  the  report  was  set 
Aside  and  a  new  report  was  ordered  to  be  made,  a  like 
opportunity  was  afforded  for  filing  objections  thereto  and 
calling  witnesses  in  support  of  thenu  After  hearing  the  ob- 
jections to  the  second  report,  it  was  made  the  duty  of  the 
Court  to  render  a  judgment,  either  confirming  or  setting 
aside  the  report;  and  the  statute  declares  that  this  judgment 
^  shall  be  final  and  condusiva"  In  the  case  of  Houghton's 
appeal  from  this  judgment,  decided  at  the  last  term,  we 
held  the  jtidgment  to  be  final  and  conclusive  in  such  a  sense 
that  no  appeal  would  lie  therefrom.  It  was  obviously  the 
intention  of  the  Legislature  that  all  objections  to  the  report, 
founded  upon  the  errors,  misconduct,  irregularities,  or  omis- 
sions of  the  Commissioners,  should  be  heard  and  determined 
by  the  County  Court,  and  should  not  thereafter  be  open  to 
attack  in  a  collateral  action.  The  parties  in  interest  were 
allowed  their  day  in  Court,  after  due  notice,  with  a  sufficient 
opportunity  to  be  heard  in  their  defense,  and  the  proceeding 
would  be  interminable,  if  the  report  could  be  collaterally 
attacked  after  a  final  judgment  in  the  County  Court,  This 
is  precisely  what  is  attempted  to  be  done  by  the  defense  in 
this  action.  To  permit  such  a  defense  would  be  to  disre- 
gard the  manifest  intention  of  the  statute,  and  to  nullify 
some  of  its  provisions.  The  answer,  in  my  opinion,  presented 
no  defense  to  the  action. 

But  the  defendant  also  filed  a  cross-complaint,  setting  up 
that  Second  street,  from  Market  to  Folsom,  had  been  con- 
structed under  and  in  pursuance  of  the  provisions  of  section 
twenty-one  of  the  Act  of  April  25th,  1862,  amending  the 
Consolidation  Act  (Stats.  1862,  p.  401),  and  that  having  been 
so  constructed  at  the  expense  of  the  adjoining  property,  it 
was  incumbent  on  the  city  and  county  to  defray  the  cost  of 
all  snbsequent  improvement  of  the  street;  that,  by  virtue  of 
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said  section  twenty-one,  the  oivners  of  the  properly,  after 
the  street  was  construeted  at  their  expense,  stood  in  the 
relation  of  contracting  parties  toward  the  city  and  connty, 
and  acquired  a  vested  right  of  action  against  the  latter  to 
compel  the  payment  of  whatever  costs  or  expenses  might 
thereafter  be  incurred  for  improving  the  street  or  keeping  it 
in  repair.  Waiving  the  question  whether  the  defendant  was 
entitled  to  file  a  cross-complaint  in  this  action,  or  should  be 
limited  to  the  defense  specified  in  the  amendatory  Act  of 
February  Ist,  1870,  I  think  the  cross-complaint  contains  no 
cause  of  action  against  the  plaintifF.  The  defendant  in  this 
action  is  a  lot  of  land  situated  on  the  southerly  side  of 
Market  street,  west  of  Second  street,  and  the  averment  of  the 
cross-complaint  is^  that  Second  street,  from  Market  to 
Folsom, ,  was  constructed  under  and  in  accordance  with 
section  twenty-one  of  the  Act  of  April  25th,  1862,  to  the 
satisfaction  of  the  c<Mnmittee  of  the  Board  of  Supervisors 
and  of  the  Superintendent  of  Streets,  and  that  the  Board  of 
Supervisors  has  accepted  that  portion  of  the  street  lying 
between  Folsom  and  Howard  streets,  and  that  the  defendant 
in  this  action  was  assessed  for  and  contributed  toward  the 
expense  of  constructing  Second  street  from  Market  to  Fols6m. 
On  these  facts  it  is  claimed  that  the  city  and  county,  and 
not  the  defendants,  are  liable  for  the  expense  of  reducing 
the  grade  of  Second  street,  between  Folsom  and  Harrison 
or  Bryant  streets.  If  section  twenty-one,  already  referred 
to,  can  be  construed  as  creating  a  contract  between  the  city 
and  county  on  the  one  side  and  the  property  owners  on  the 
other,  that  when  a  street  has  been  constructed  in  accordance 
with  section  twenly-one,  at  the  expense  of  the  property,  the 
city  and  county  would  thereafter  keep  it  open  and  improve 
it  at  its  own  expense  (a  point  not  necessary  to  be  now  deci- 
ded)! it  la  nevertheless  dear  that  the  only  Obligation  imposed 
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on  the  city  and  county  by  section  twenty-one  is  to  keep  open 
and  improve  that  portion  of  the  street  which  had  been  so 
constructed,  and  that  there  is  no  obligation  upon  the  city 
and  county  to  pay  assessments  upon  the  property  for  benefits 
derived  from  opening  or  improving  other  portions  of  the 
same  street.  There  can  be  no  reasonable  interpretation  of 
section  twenty-one  which  would  render  it  incumbent  on  the 
city  and  county  to  do  more  than  keep  open  and  improve  that 
portion  of  a  street  which  had  been  constructed  in  accordance 
with  that  section.  The  work  for  which  this-  property  has 
been  assessed  was  done  upon  a  portion  of  Second  street,  not 
lying  between  Market  and  Folsom,  but  entirely  outside  those 
limits.  I  imagine  it  never  entered  the  mind  of  the  Legisla- 
ture, when  it  passed  section  twenty-one,  that  it  was  fastening 
upon  the  city  and  county  a  liability  for  all  assessments  for 
benefits  accruing  to  a  block  of  land  situated  on  a  street  con- 
structed under  that  section,  from  work  done  or  an  improve- 
ment made  on  a  remote  portion  of  the  same  street 

The  assessment  in  this  case  is  not  for  keeping  open  or 
improving  Second  street,  from  Market  to  Folsom,  in  the 
sense  of  section  twenty-one,  but  for  benefits  which  the  prop- 
erty is  supjwsed  to  have  derived  from  work  done  on  Second 
street  at  a  different  point;  and  it  is  manifest  that  the  city 
and  county  never  undertook  to  pay  or  assume  this  liability, 
either  expressly  or  by  implication.  The  cross-complaint, 
therefore,  contains  no  valid  cause  of  action,  and  judgment 
was  properly  rendered  for  the  plaintiff  on  the  pleadmgs. 

Judgment  aflirmed. 

Neither  Mr.  Chief  Justice  WajajlCi^  nor  Mr.  Justice 
Spsagtti^  participated  in  the  forcing  decision. 
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MABGAEET  SCOLES  v.  THE  UNIVERSAL  LIFE  IN- 
SURANCE  COMPANY. 

IiiVB  iNSURAifCB^- What  is  ▲  Local  Disease — A  tnbercalar  affection 
of  the  lunga,  or  tubercles  upon  the  langs,  or  tubercles  on  the  brain,  or 
eonsomption,  either  of  them  conatltute  a  local  diseaae,  as  matter  of 
law,  within  the  meaning  of  the  word  **  local "  when  used  bj  a  life 
Insurance  company  to  an  applicant  for  Insurance,  by  asking  him  U  he 
has  a  local  disease. 

Usual  Medical  Atibniukt. —  The  question,  who  was  the  usasl  medical 
attendant  upon  an  applicant  for  life  Insurance,  is  a  question  of  fact 
fbr  the  Jury,  In  an  action  on  a  life  insurance  policy. 

Kvw  Tbial. —  The  Court  will  not  grant  a  new  trial  on  the  ground  that 
the  verdict  was  not  warranted  by  the  evidence.  If  there  was  a  sub- 
stantial conflict  In  the  evidence. 

Appeai*  from  the  District  Court  of  the  Twelfth  Judicial 
District^  City  and  County  of  San  Francisco. 

This  was  an  action  to  recover  five  thousand  dollars,  insur- 
ance upon  the  life  of  Paul  Scoles,  the  plaintiff's  deceased 
husband.  It  was  tried  before  a  jury,  and  resulted  in  a  ver- 
dict and  judgment  for  plaintiff,  as  prayed  by  her.  A  motion 
for  a  new  trial  having  been  denied,  defendant  appealed  from 
the  judgment  and  order. 

In  its  answer,  the  defendant,  after  setting  out  the  state- 
ments furnished  by  Paul  Scoles  at  the  time  of  his  applica- 
tion, alleged  that  they  were  false  and  untrue,  for  the  reason 
that  he  was  ^t  the  time  ^'  in  bad  and  feeble  health,  and  suf- 
fering from  consumption  and  dysentery,  and  an  abscess  and 
tubercles  upon  the  right  lung  and  from  tubercles  upon  the 
brain ;  his  health  was  thereby  greatly  impaired,'*  and  that  the 
statements  as  to  the  age  of  his  parents  and  relatives,  at  the 
time  of  their  death,  was  false  and  untrue. 

The  instructions  asked  by  the  plaintiff,  and  given  to  the 
jury,  were  as  follows: 

"  A.   Who  was  the  usual  medical  attendant  of  the  party 
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applying  for  insarance,  is  a  question  of  fact  for  the  jury  to 
decide. 

"  B.  The  examination  of  the  party,  whose  life  is  insured, 
by  the  examining  physician  of  the  company,  and  his  favor- 
able report  as  to  the  then  physical  condition  and  health  of 
Paul  Scoles,  are  circumstances  entitled  to  the  serious  consid- 
eration of  the  jury,  but  are  not  condusive  or  binding  on  tho 
defendant. 

"  0.  If  the  insurer  defend  on  the  ground  that  the  insured 
misrepresented  the  fact  in  respect  to  his  having  had  severe 
illness,  local  injury,  or  personal  injuries,  and  was  not  in 
good  health  at  the  time  of  effecting  the  insurance,  the  bur- 
den of  proof  is  on  thenu 

"  D.  In  cases  where  the  testimony  upon  any  parti^mlar 
issue  leaves  it  doubtful  whether  the  affirmative  of  that  issue 
is  sustained,  it  is  a  safe  and  proper  course  for  the  jury  to 
find  against  the  party  who  has  the  burden  of  proof  upon 
that  issue. 

^'E.  The  party  upon  whom  is  cast  the  affirmative  of  an 
issue,  must  make  out  the  existence  of  the  issuable  fact  by 
preponderating  evidence." 

The  instructions  asked  by  defendant,  and  refused,  were  as 
follows: 

"  O.  If  you  shall  find,  from  the  evidence,  that  Paul  Scoles 
represented  to  the  defendant  that  he  had  had  no  local  dis- 
eases or  serious  illness,  of  any  kind,  you  are  in^structed  that 
such  representation  was  a  warranty  to  the  defendant  of  that 
fact ;  and  if  you  shall  further  find  that  such  representation 
was  false  in  fact,  you  are  instructed  that  there  was  such  a 
misrepresentation  as  to  avoid  the  policy  sued  upon,  and  that 
the  plaintiff  is  not  entitled  to  recover. 

"  P.  You  are  also  instructed,  that  in  case  you  shall  find, 
from  the  evidence,  that  Dr.  Verhave  had  not  been  called 
upon  by  Paul  Scoles,  to  attend  to  him  in  his  professional 
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capacity,  foi^  two  years  prior  to  August  5th,  1867,  and  tiiat 
Dr.  Holbrook  had,  during  the  year  prior  to  that  date,  been 
consulted  profeflfdonally  by  him,  and  had  prescribed  rem- 
edies for  him,  and  that  within  said  period  of  two  years  Paul 
Scoles  had  been  sick,  and  had  not  called  upon  Dr.  Yerhave 
to  attend  him,  ikea  Dr.  Verhave  was  not  his  usual  medical 
attendant 

^'  Q.  If  you  shall  And,  from  the  evidence,  that  Paul  Scoles 
lepredented  to  the  defendant  that  he  had  never  had  any 
'local  disease,'  of  any  kind,  and  shall  find  that  the  contract 
of  insurance,  introduced  in  evidence,  was  entered  into  by 
the  defendant  upon  the  faith  that  such  representaticm  was 
true,  and  shall  also  find  that  Paul  Scoles  had,  within  a  year 
prior  to  the  time  of  making  such  representation,  had  a  local 
disease,  you  are  instructed  that  the  contract  of  insurance 
sued  upon  never  took  effect,  and  that  the  poliqr  of  insur- 
ance offered  in  evidence  never  had  any  existence  as  a  con- 
tract, and  that  the  plaintiff  is  not  entitled  to  recover  thereon. 

*'Il.  You  are  also  instructed  that  whether  Paul  Scoles 
knew  that  he  had  had  such  local  disease  is  immaterial,  in 
arriving  at  your  determination  in  this  matter. 

"  S.  You  are  also  instructed  that  a  tubercular  affection  of 
the  lungs,  or  tubercles  upon  the  lungs,  or  tubercles  upon  the 
brain,  or  consumption,  would  either  of  them  constitute  a 
'local  disease,'  within  the  meaning  of  that  term,  as  used  in 
the  application  of  Paul  Scoles." 

The  Court  below,  in  its  charge,  instructed  the  yaajy  among 
other  things,  as  foUowB :     * 

**  If  you  find  that  prior  to  making  the  application  for  the 
policy  sued  on,  Paul  Scoles  had  had  any  serious  illness,  seri- 
ous local  disease,  or  serious  ]>erBonal  injury,  the  plaintiff 
cannot  recover,  whether  Paul  Socles  knew  or  remembered 
that  he  had  had  such  illness,  local  diseaaCi  or  personal  injury, 
t>r  not. 
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"  On  behalf  of  the  defendant  I  give  you  this"  instruction : 
You  are  instructed  that  the  plaintiff  in  this  action  is  bound 
by  all  the  statements  and  representations  made  to  the  de- 
fendant by  Paul  Scoles,  and  that  any  misrepresentation  on 
his  part  is  available  to  the  defendant  in  this  action,  as  rxmdi 
as  if  the  misrepresentation  had  been  made  by  the  plaintiff." 

Jarboe,  Harrison  <6  Bobmson,  for  Appellant 

The  policy  was  not.  binding  upon  defendant,  for  the 
reason  tJiat  the  insured  made  false  statements  to  the  effect 
that  he  had  no  local  disease  or  serious  illness;  that  Dr. 
Verhave  was  his  usual  medical  attendant,  and  that  he  had 
omitted  no  material  fact  bearing  upon  his  physical  con- 
dition in  the  statements  in  his  applioation.  There  was  a 
warranty  on  his  part  that  the  statements  made  by  him  to 
defendant  were  true,  and  the  breach  of  that  warranty 
vitiated  the  policy.  (Clark  v.  Mamifacturers*  Ins.  Co,,  2 
W.  &  M.  487;  Forbush  v.  Western  Mass.  Ins.  Co.,  4  Gray, 
840 ;  De  Hahn  v.  Hartley,  1  T.  R  343 ;  85  Conn.  230 ;  98 
Mass.  389 ;  12  Gush.  425 ;  2  Denio,  82 ;  6  Gush.  42 ;  3  Gray, 
680;  2  Allen,  572.)  And  again,  even  though  the  statements 
•re  to  be  regarded  as  "representations"  rather  than  "war- 
ranties," still  their  falseness  vitiates  the  policy.  (Kimball  v. 
JStna  Ins.  Co.,  9  Allen,  542 ;  Davenport  v.  N.  E.  M.  F.  Ins. 
Co.,  6  Gush.  840 ;  2  Allen,  574 ;  4  Allen,  225 ;  10  Gush.  449 ; 
20  K  Y.  87 ;  98  Mass.  403 ;  24  Eng.  L.  &  E.  1.) 

The  Gourt  below  erred  in  giving  instruction  "  A'*  It  is 
true  that,  which  of  several  physicians  is  to  be  called  the 
"  usual  medical  attendant "  of  a  party,  is  a  question  of  fact 
for  the  jury;  but  this  is  a  very  different  question  from  de- 
termining what  elements  serve  to  make  up  the  "  usual 
medical  attendant"  of  the  party.  When  the  question  to  be 
determined  is,  as  it  was  here,  whether  any  one  of  the  physi- 
cians had  the  elements  necessary  to  make  up  the  "usiial 
medical  attendant,"  the  Gourt  must  pass  upon  it     (Everett 
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V.  Desborough,  6  Bing.  503 ;  Morrison  v.  Musyratt,  4  Bing. 
60 ;  Mcbynard  v.  Rhodes,  1  C.  &  P.  860 ;  Huckma/n  v.  Fer- 
nie,  3  M.  &  W.  505 ;  Oaaanove  v.  British  Assurance  Co.,  6 
C.  B.,  K  S.  487.) 

MeAlUsters  di  Bergin  and  John  J.  MeBOiinng,  for  Be- 

spondezLt 

The  pointB  really  at  iflsue  axe  questions  of  fact>  which 
were  passed  upon  by  the  jniy;  and  the  yerdiot  will  not  be 
disturbed  on  the  ground  that  it  was  not  justified  by  the  evi- 
dence,  as  there  was  evidence  upon  each  point 

In  reference  to  what  was  a  local  disease,  the  Court 
charged,  in  effect,  that  if  the  jury  found  Scoles  had  "any 
affection  of  the  limgs,"  whether  tuberculous  or  otherwise^  or 
*'  any  affectic»  of  the  brain,"  or  "  consumption,"  or  any  other 
**  local  disease,"  the  plaintiff  could  not  recover. 

There  was  no  error  in  submitting  to  the  jury  the  question 
as  to  who  was  the  usual  medical  attendant.  It  is  true  that 
defendant  might  have  requested  the  Court  to  have  gone 
further  and  instructed  the  jury  as  to  the  elements  that  con- 
stituted the  "  usual  medical  attendant ;"  but  failing  to  do 
this,  they  can  take  no  exception  to  the  want  of  such  an  in- 
struction. A  failure  to  give  the  jury  an  instruction  not 
asked  for  has  repeatedly  been  held  not  to  be  error. 

By  the  Court,  Rhodes,  J. : 

The  verdict  will  not  be  disturbed  on  the  ground  that  it  is 
contrary  to  the  evidence,  upon  the  issue  as  to  whether  any 
false  statements  were  made  by  Paul  Scoles,  the  person  whose 
life  was  insured,  for  there  is  a  manifest  conflict  in  the  evi- 
dence upon  the  points  which  have  been  discussed  by  counsel. 
It  may  be  doubted  v^ether  any  misrepresentations  were  in 
issue,  except  such  as  were  specified  in  the  answer,  but  we 
express  no  opinion  on  the  point 

We  see  no  enw  in  ihe  instnictioiis  given  by  the  Ooart; 
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and  we  are  of  the  opinion  that  the  refusal  to  give  those 
requested  by  the  defendant  was  not  erroneous^  except  in 
respeet  to  one  instruction.  Among  the  questions  propounded 
to  the  insured  was  the  following:  "Have  you  had  any 
serious  illness^  local  disease,  or  personal  injury;  and,  if  so,  of 
what  natoxe,  and  how  long  since  V^  And  the  answer  given 
was:  "  Not  any/'  There  was  evidence  tending  to  prove  that 
the  insured  had  consumption,  or  tubercles  upon  the  lungs, 
and  tubercles  upon  ihe  brain.  The  defendant  requested  this 
instruction:  "You  are  also  instructed  that  a  tubercular  affec- 
tion of  the  lungs,  or  tubercles  upon  the  lungs,  or  tubercles 
upon  the  brain,  or  consumption,  would  either  of  them  con- 
stitute a  local  disease,  within  the  meaning  of  that  term,  as 
used  in  the  application  of  Paul  Scoles,"  We  think  sudi 
diseases  as  those  mentioned  in  the  proposed  instructioii 
would  clearly  come  within  the  definition  of  a  local  disease; 
and  that  the  jury  should  have  been  so  instructed,  as  matter 
of  law.  It  was  not  enough  that  the  jury  were  instructed 
that,  if  Paul  Scoles  had  had  a  serious  local  disease,  then  the 
plaintiff  could  not  recover;  but  the  defendant  had  a  right  to 
have  them  instructed  that  a  particular  disease,  in  respect  to 
which  there  was  evidence  before  them,  came  within  the 
meaning  of  the  term  local  disease,  as  used  in  the  applieatioik 
of  the  insured. 

Judgment  and  order  reversed,  and  cause  remanded  for  m 
new  trial 
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HATWAKD  H.  HOWE  v.  UNION  INSUEANOB  COM- 
PANY. 

▲iTACHMmT  Lmr  Disbolth)  bt  Bankbuptct  ot  I>n»<m  avtbi  Judo* 
umvr. —  Where  Howe  eommeneed  an  attachment  mlt  against  McCann, 
and  garnished  money  of  HeCann**  In  the  Union  Insurance  Company. 
•aa  atiarwmcAi  wopfrad  Ivdgment  and  laraed  aneiittoii  to  the  8hvlir, 
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wlior,  bowerer,  did  not  reeetre  the  money  or  actnallif  lery  the  ex^otloii, 
and  before  any  further  etepa,  and  withtn  four  months  of  the  iMuance  ol 
the  attachment,  proceeding*  In  bankruptcy  were  commenced  ag&lD.<tt  Mc- 
Cann,  and  an  assignee  of  his  estate  appointed:  held,  that 'the  proceed- 
ings In  bankruptcy  dlasolved  the  lien  under  the  garnishment,  and  that 
neither  the  judgment  nor  execution,  without  an  actual  levy  or  receipt 
by  the  Sherlif  of  the  money,  would  create  any  other  Hen. 

JVOOMSNT     AND     EXECUTION,     WITHOCT     LEVt,     DO      NOT     CONVHKT     ATTACIT- 

MaMT  Lnnf  into  *'  Lick  undbb  Fimal  Pbocess.** —  In  case  of  a  garnish- 
ment in  an  attachment  suit,  the  mere  recoTery  of  Judgment  and  issuance 
of  execution  will  not,  without  a  receipt  by  the  Sheriff  of  the  property, 
or  an  actual  levy  of  the  execution,  create  any  additional  lien  upon  the 
fund  garnished,  nor  eonvert  the  attachment  lien  into  a  **  lien  under  final 
pfooess,"  within  the  meaning  o<  section  twanty  of  the  Bankrupt  Law, 


Afpsai.  from  the  DiBtrict  Oourt  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisca 

It  appears  from  the  findings  in  this  case,  that  on  December 
4th,  1869,  plaintiff  commenced  a  suit,  to  recover  one  thou- 
Band  four  hundred  and  sixty-five  dollars,  against  Henry 
McCaim,  in  the  Sixth  District  Court,  Sacramento  County, 
and  issued  a  writ  of  attachment  to  the  Sheriff  of  the  City 
and  County  of  San  Francisco,  which  was  duly  served,  by 
way  of  garnishment,  upon  the  Union  In-surance  Company. 
On  December  18th,  1869,  plaintiff  recovered  judgment  in 
that  action,  and  caused  a  writ  of  execution  to  be  issued  to, 
and  placed  in  the  hands  of,  the  Sheriff  of  San  Francisco, 
who,  on  December  twentieth,  proceeded  with  it  to  the  office 
of  the  Union  Insurance  Company  for  the  purpose  of  collect 
ing  the  money  garnished-  The  Secretary  of  the  company 
admitted  that  there  was  then,  and  had  been  when  the  gar- 
nishment was  served,  one  thousand  dollars  belonging  to  Mc- 
Cann  in  the  hands  of  the  company;  but  he  declined  to  apply 
the  same  to  the  satisfaction  of  iJie  execution  at  that  time, 
on  the  ground  tliat  the  money  was  due  on  a  policy  of  insuf- 
anoe,  by  the  terms  of  which  the  company  was  not  required 
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to  pay  under  sixty  days.  There  was  no  levy,  or  attemptecl 
levy^  of  the  execution. 

On  December  23d,  1869,  a  petition  in  involuntary  bank- 
ruptcy was  filed  against  McCann  in  the  United  States  Dis- 
trict Court,  which,  on  January  4th,  1870,  adjudged  him  a 
bankrupt;  and  soon  afterwards,  Henry  C.  Hyde,  who  was 
appointed  assignee  of  his  estate,  demanded  of  the  insurance 
company  the  one  thousand  dollars,  so  in  iU  hands,  as  a  por- 
tion of  the  bankrupt  effects.  The  company  formally  de- 
clined to  pay,  but  without  making  any  claim  upon  the  fund 
except  as  a  mere  stakeholder,  for  whoever  should  be  found 
entided  to  it 

Under  these  circumstanoes,  and  upon  proper  intermediate 
proceedings,  this  action  was  comm^iced  by  the  plaintiff  as 
garnishor  against  the  defendant  as  garnishee.  Defendant 
answered,  disclaiming  any  interest  in  the  fund,  but  setting 
up  the  facts,  and  praying  that  Hyde,  an  assignee  in  bank- 
ruptcy, might  be  made  a  party,  and  judgment  rendered 
ordering  to  which  of  the  parties,  plaintiff  or  Hyde,  the 
money  should  be  paid.  Mr.  Hyde  also  answered,  by  way  of 
intervention,  and  claimed  the  money  as  against  the  plaintiff, 
by  virtue  of  the  bankrupt  proceedings  and  his  official  char- 
acter as  assignee. 

There  was  a  judgment  in  the  Court  below  in  favor  of  Mr. 
Hyde,  as  assignee  in  bankruptcy;  and,  a  new  trial  having 
been  denied,  plaintiff  appealed  from  the  judgment  and  <Nrder. 

8.  Solan  Holl  and  Estee  <t  MeLauren,  for  Appellant 

The  levy  of  the  attachment  created  a  lien  on  the  funds  in 
the  hands  of  the  defendant,  to  secure  the  payment  of  the 
plaintiff's  debt,  within  the  meaning  of  section  twenty  of  the 
United  States  Bankrupt  Law.  (Peek  v.  Jerming,  7  How. 
611;  KUtndge  v.  Warren,  14  N.  H.  609;  KUtridge  v. 
Emerson,  15  N.  H.  827;  KUbom  ▼.  Lyman,  6  Met  304.) 
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The  lien  was  not  dissolved  by  section  fourteen  of  the  Bank- 
rupt Act  The  proceedings  in  bankruptcy  were  not  taken 
until  five  days  after  Howe  obtained  his  judgment  against 
McCann.  After  judgment  attached,  property  is  not  held 
upon  ^^  mesne  process/'  within  the  meaning  of  that  term  in 
said  section  fourteen.  {In  the  Matter  of  Cook,  2  Story,  879 ; 
Franklin  Bank  v.  Bachelder,  23  Me.  60 ;  Practice  Act^  Sees. 
120,  124,  127,  130,  132,  and  217.) 

Under  our  practice,  an  actual  levy  is  not  necessary  when 
the  properly  sought  to  be  subjected  to  the  execution  is  held  on 
attachment.  The  attachment  holds  the  property,  and  the  exe- 
cution comes  as  a  power  to  sell  or  collect  money.  {Bagley  v. 
Ward,  37  Cal.  121 ;  Wood  v.  Colvin,  5  Hill,  228 ;  Cresson  v. 
Stout,  17  Johns.  115 ;  Van  Winkle  v.  Vdatt,  1  Hill,  669.) 

Sidney  F.  Smith  &  Son,  for  Respondents. 

Plaintiff's  attachment  was  made  within  four  months  next 
preceding  the  commencement  of  the  bankruptcy  proceedings 
against  McCann,  and  was  therefore  dissolved  by  operation  of 
law  upon  the  assignment  to  Hyde. 

The  nature  of  an  attachment  lien  is  not  affected  by  the 
fact  of  a  judgment  obtained  in  the  action.  Even  after  judg- 
ment, the  attachment  continues  to  be  what  it  was  originally : 
**  an  attachment  on  mesne  process."  (Andrews  v.  Southwiek, 
13  Met  635;  Bump  on  Bankruptcy,  829;  Pennington  v. 
Ldwenstein,  1  Bankrupt  Register,  167;  Comer  v.  MaUory, 
81  Md.  478 ;  3  BL  Com.  879 ;  Bouvier^s  Law  Die.  "  Mesne  f 
81  Md.  88.) 

Plaintiff  had  no  other  lien  but  that  which  depended  on 
ihe  attachment  The  judgment  gave  him  no  lien,  not  being 
able,  of  its  own  force,  to  become  a  charge  on  personal  prop- 
erty. The  attempted  levy  of  the  execution  was  a  failure, 
and  did  not  affect,  in  any  way,  the  moneys  in  the  hands  of 
the  insurance  company.  (Dutertre  v.  Driard,  7  Cal.  649; 
Practice  Act,  Sees.  217  and  126.) 


( 


^  6S3  Hows  V.  UinoK  Iksusanob  Oo.        [Sup.  Ct 

Optnlon  of  tke  Court  —  Crockett*  J. 

The  rule  that  an  actual  levy  is  not  necessary  to  subject 
attached  property  to  execution,  applies  only  to  cases  where 
personal  property  has  been  taken  into  actual  possession  by 
a  Sheriff  by  virtue  of  an  attachment  Here,  however,  the 
money  was  not  in  the  hands  of  ike  Sheriff,  but  had  been 
merely  levied  upon  by  way  of  garnishment;  and  in  order 
for  the  Sheriff  to  get  possession  of  it^  a  regular  levy  of  the 
execution  was  necessary. 

By  the  Court,  Oeookktt,  J.: 

The  plaintiff  having  commenced  an  action  against  one  He- 
Oann^  sued  out  an  attachment  therein,  under  which  the  de- 
fendant in  this  action  was  duly  sxunmoned  as  a  garnishee. 
When  thus  summoned  the  defendant  was  indebted  to  McCann 
in  the  sum  of  one  thousand  dollars.  Whilst  the  attachment 
and  garnishment  remained  in  force  the  plaintiff  obtained  a 
judgment  against  McCann  for  about  the  sum  of  one  thousand 
four  hundred  dollars,  on  which  judgment  an  execution  was 
immediately  issued  and  placed  in  the  hands  of  the  Sheriff, 
who,  by  virtue  thereof,  applied  to  the  defendant  in  this  ac- 
tion for  the  payment  of  the  one  thousand  dollars  previously 
attached;  but  this  request  was  not  complied  with,  and  the 
money  was  not  paid ;  nor  did  the  Sheriff  levy  the  execution 
upon  the  fund  in  the  hands  of  the  defendant,  supposing, 
^  from  what  transpired  at  the  time,  that  the  money  would  be 

f  paid  in  a  day  or  two  without  an  actual  levy  of  the  execution. 

Before  any  further  step  had  been  taken,  and  within  less  than 
four  mondis  from  the  time  when  the  attachment  was  issued 
and  served,  proceedings  were  conomenced  in  due  form  in  the 
District  Court  of  the  United  States  against  McCann,  to  have 
him  declared  a  bankrupt;  and,  subsequently,  in  due  time, 
the  intervener,  Hyde,  was  duly  appointed  assignee  of  the 
bankrupt's  estate,  and  received  an  assignment  thereof.  Bv 
section  fourteen  of  the  Bankrupt  Law  of  the  United  States  it 
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is  provided  that  all  attaehments  upon  mesne  process  within 
four  months  before  the  commencement  of  the  proceedings 
in  bankruptcy  shall  be  thereby  dissolved,  in  case  the  defend- 
ant  in  the  attachment  be  declared  a  bankrupt  Under  this 
section  it  is  dear  that  if  the  proceedings  in  bankruptcy  had 
been  commenced  before  the  plaintiff  obtained  his  judgment 
against  McOann,  the  attachment  would  have  been  dissolved 
and  the  plaintiff  would  have  lost  his  lien  upon  the  fund  in 
the  hands  of  the  insurance  company.  It  is  equally  clear  that 
if  the  plaintiff  had  obtained  his  judgment,  issued  his  execu- 
tion thereon,  and  caused  the  same  to  be  actually  levied  upon 
the  fund  before  the  proceedings '  in  bankruptcy  were  com- 
menced, he  would  have  acquired  a  lien  upon  the  fund  which 
would  not  have  been  divested  by  the  proceedings  in  bank- 
rupts. In  that  case  his  lien  would  have  accrued  under  final 
and  not  imder  mesne  process,  and  would  have  been  protected 
under  section  twenty  of  the  Bankrupt  Law.  But  inasmuch 
as  the  execution  was  not,  in  fact,  levied,  neither  the  judg- 
ment nor  execution  created  any  lien  upon  the  fund  other  than 
that  under  which  it. had  been  previously  held.  If  the  insur- 
ance company  had  paid  the  money  to  the  Sheriff  at  the  time 
when  it  was  summoned  as  garnishee  under  the  attachment, 
as  it  had  the  right  to  do,  and  if  the  plaintiff  had  thereafter 
obtained  his  judgment  against  McCann,  and  issued  his  exe- 
cution and  placed  it  in  the  Sheriff's  hands  before  the  .pro- 
ceedings in  bankruptcy  were  commenced,  it  would  have  been 
the  du^  of  the  Sheriff  immediately  to  apply  the  money  re- 
ceived under  the  attachment  toward  the  satisfaction  of  the 
execution ;  and  under  section  one  hundred  and  thirty-two  of 
the  code  the  plaintiff  would  have  acquired  a  lien  under  final 
process,  within  the  meaning  of  section  twenty  of  the  Bank- 
rupt Law.  But  when  there  is  no  money  or  property  in  the 
hands  of  the  Sheriff  under  the  attachment  prior  to  the  judg- 
ment, I  do  not  perceive  how  the  mere  fact  that  a  judgment 
was  rendered  and  an  execution  issued,  but  not  levied,  can 
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hare  l3ie  effect  to  oonvert  the  attachment  lien  upon  a  fund 
in  the  hands  of  a  garnishee  into  a  lien  upon  final  process. 
It  appears  to  me  to  be  plain  that  in  such  a  case  the  attach- 
ment lien  remains,  after  the  judgment  and  before  the  levy 
of  the  execution,  precisely  what  it  was  before,  to  wit:  an 
attachment  under  mesne  process,  and  is  therefore  dissolved 
under  section  fourteen  of  the  Bankrupt  Law,  by  proceedings 
in  bankruptcy  oonmienoed  within  four  months  after  the  at- 
tachment. 

Judgment  affirmed* 

Waixaob,  J.,  concurring  specially: 

I  concur  in  the  judgment  and  in  the  general  view  ex- 
pressed by  my  associates.  I  am  not  satisfied,  however,  as 
maintain^  in  the  opinion  of  Mr.  Justice  Ceookett,  that  the 
case  would  have  been  substantially  different,  even  had  the 
Sheriff  actually  received  and  held  the  money  in  the  first 
instance,  under  the  writ  of  attachment  It  is  suggested  in 
the  opinion  that  in  such  case  the  mere  subsequent  receipt  of 
the  writ  of  execution  by  the  Sheriff  would  have,  ipso  facto, 
converted  the  attachment  lien  into  one  under  final  process, 
even  thou^  the  officer  had,  in  reality,  taken  no  step  what- 
ever in  pursuance  of  the  writ  of  execution. 

This  is  supposed  to  result  because  it  would,  in  such  case, 
be  the  duty  of  the  Sheriff  to  apply  the  money  in  his  handa 
)  to  the  ^satisfaction  of  the  execution.    Though  such,  however, 

^  be  his  duty  in  that  respect,  he  may,  nevertheless,  neglect  to 

perform  it,  and  in  that  case,  should  he  take  no  step  whatever 
pursuant  to  the  writ  of  execution,  it  might  be  argued,  with 
some  degree  of  plausibility  at  least,  that  the  money  in  his 
bands  would  still  be  held  only  by  virtue  of  the  attachment 
lien,  under  which  it  had  been  before  then  held.  The  ques- 
tion will,  in  my  opinion,  deserve  consideration,  should  it  arise 
in  some  future  case;  and,  as  it  is  not  involved  in  the  present 
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controversy,  I  do  not  wiah  to  be  understood  as  expressing  an 
opinion  npon  it^ 

Mr.  Chief  Justice  Spbaoub  did  not  participate  in  the  decis- 
ion of  thiB  casa 
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THE  PEOPLE  OF  THE  STATE  OF  OALirORNIA  i^. 
TSIDORE  PADILLIA. 

Is    A    CBnCINAl.    CAm    TRM    BnDBHCB    MV«V    AVFBAB    IK    ▲    BlU*    OT    BZ- 

CSPTI0N8. —  Where  a  motion  for  a  new  trial  Is  granted,  on  the  ground 
that  the  evidence  waa  Ineufflcient  to  Justify  the  verdict,  the  only  manner 
Is  which  the  question  as  to  the  sufficiency  of  the  evidence  can  he  pre- 
wnted  to  the  Supreme  Court  la  hy  a  hill  of  exceptions,  duly  Mttled  and 
certified  by  the  Judge  who  tried  the  cause. 

C6V8TBDCTI0N     OT     StATUTB     RBI^ATXTB    90     DiSTUCT     COVBT    RaPOBTBRS.— 

It  Wis  not  Intended  by  the  Act  cooceming  District  Court  Reporters 
(Btats.  1865-6,  p.  282>,  that  the  report  of  the  testimony,  transcribed 
into  longhand  from  the  reporter's  notes,  should  be  a  substitute  for  the 
bill  of  exceptiona  Such  report  Is  only  prima  facie  a  correct  statement 
ef  the  erldence  and  proceedings  therein  contained,  white  a  bill  of  excep- 
tions Imporfli  abaolvta  Ttrtty,  and  Is  not  to  ba  taken  aa  merSiy  prima 
faciei 

DoTT  or  ATTOBirnTa  aim  Cot»  ▲■  to  Rvon  ov  TurriKoirT. —  Bcfora 
Incorporating  the  reporter's  transcript  of  the  testimony  In  a  bill  of 
exceptions  It  la  the  duty  of  attorneys  to  eliminate  from  It  all  matter  ndt 
accessary  or  proper  to  lllnatrate  the  polnta  to  be  presented  on  the  ap- 
peal. The  Jndge  of  the  Court  should  not  permit  the  report  to  be  oaeA 
until  It  has  been  rerlsed  by  him. 

VlURBCUFT  TO  Sbow  AvTOiATns  wsBB  XTsK).*— Where,  on  aa  appeal 
from  an  order  granting  a  new  trial,  there  Is  no  evidence  to  show  that  the 
affidavits  contained  In  the  transcript  were  used  or  referred  to  on  the 
hearing  of  the  motion  fOr  a  new  trial,  they  will  not  be  considered  by  the 
Supreme  Court 

ivooBBacT  iMBTBUCTXOir  TO  Bi  CoiraiDKBBD.^Aneged  errors  In  the  Instruc- 
tions given  to  the  Jury  may  be  considered  on  appeal.  In  the  absence  of 
testimony,  If  the  tuBtmctlona  are  Incorrect  In  every  conceivable  state  of 
the  evldenca, 

ImTBDCTXON  A8  TO  CiBCUMBTikimAL  BviDBircB.— IB  Order  to  COBVlct  OB  dr^ 
cnmstantlal  evidence,  the  evidence  should  be  such  as  to  produce  nearly 
tiM  same  degree  of  ewtalaty  as  that  whleh  arises  ttom  direct  testimony. 
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Bnx>BNCx  Nbcessabt  vo  Conyict. — ^The  erldence  in  a  criminal  case  moat 
■atlsfy  the  jury,  to  a  moral  certainty  and  beyond  a  reasonable  doubt — 
tbat  is,  it  moat  entirely  satisfy  the  jury— of  the  guilt  of  tbe  defendant, 
before  they  can  eonylct.  If  the  jary  are  not  entirely  satisfied,  they 
should  acquit 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict^ County  of  San  Joaquin. 

The  defendant  was  convicted  of  the  crime  of  murder  in 
the  first  degree.  He  moved  for  a  new  trial,  the  motion  was 
denied,  and  he  appealed. 

The  other  facts  are  stated  in  the  opinion  of  the  Court 

2?.  8.  Terry,  for  Appellant 

Attomej/  Oeneral  Jo  Hamilton,  T7.  8.  Montgomery,  and 
jr.  H.  Buddy  for  Bespondenta. 

By  the  Court,  Bhodbb,  J.: 

The  motion  for  a  new  trial  was  made  on  the  ground, 
among  others,  that  the  evidence  was  insufficient  to  justify 
the  verdict.  That  question  cannot  be  considered  on  the 
record  now  before  us.  The  record  contains  no  bill  of  excep- 
tions. The  only  manner  in  which  that  question  can  be  pre- 
sented to  the  appellate  Court  is  by  a  biU  of  exertions — or 
a  statement,  as  it  is  sometimes  called  —  duly  settled  and  cer- 
tified by  the  Judge  who  tried  the  cause.  In  this  case,  the 
^  transcript  contains  a  longhand  copy  of  the  notes  of  the  offi- 

^  cial  reporter,  certified  by  him  to  be  correct;  but  there  is 

no  evidence,  that  the  report  was  used  or  referred  to  on  the 
hearing  of  the  motion.  The  same  observation  will  apply  to 
the  affidavits  which  are  contained  in  the  transcript  The 
Act  concerning  District  Court  Eeporters  (Stat.  1866-6,  p. 
232)  provides  that  the  reporter  shall  write  out,  in  longhand, 
verify,  and  file  the  report  of  the  testimony,  etc;  and  that 
the  report  shall  be  deemed  prima  facie  a  correct  statement 
of  the  evidence  and  the  proceedin^B  therein  contained* 
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Whatever  may  be  the  value  of  the  report  on  the  motion 
for  a  new  trial,  it  is  very  apparent  that  it  was  not  intended 
by  the  statute  that  it  should  be  a  substitute  for  a  bill  of  ex- 
ceptions. A  bill  of  exceptions  imports  absolute  verity,  and 
is  not  to  be  taken  merely  as  prima  facie  correct  And  even 
if  a  bill  of  exceptions  were  prepared,  it  would  be  a  gross 
abuse  of  the  provisions  of  the  statute  to  make  the  entire 
report  by  reference  or  otherwise,  a  part  of  the  bill  of  ex- 
ceptions. •  For,  whatever  may  be  the  grounds  of  the  motion, 
or  whatever  may  be  the  alleged  errors  of  the  Court,  it  is 
almost  impossible  that  the  entire  report  will  be  necessary  or 
proper  to  illustrate  the  grounds  or  points.  Page  after  page 
of  the  report,  where  it  contains  the  testimony  of  many  wit- 
nesses^ may  be,  and  usually  is,  taken  up  with  matters  which 
throw  no  li^t  on  the  questions  which  are  the  subjects  of 
review  by  this  court  There  may  be  many  protracted  di»- 
eossions  between  counsel  and  the  court  as  to  the  form  of 
questions  which  are  ultimately  withdrawn,  or,  if  not  with- 
drawn, were  asked  by  the  respondent  and  overruled  by  the 
Oourt  There  may  have  been  a  series  of  questions,  which 
were  propounded  in  many  different  forms,  because  the  wit- 
ness did  not  understand  the  inquiry,  or  because  the  court 
required  the  questions  to  be  so  general  as  not  to  be  subject 
to  the  objection  of  being  leading.  Many  questions  and  an- 
swers are  found  to  be  utterly  inmuiterial^  or,  if  material,  at 
tbe  trial,  were  asked  for  the  purpose  of  testing  the  recollec- 
tion of  the  witness.  In  many  instances  the  question  is  re- 
peated, and  the  answer  is  again  repeated;  and  perhaps  the 
answer  is  repeated  by  counsel,  and  the  witness  is  asked  if 
that  is  his  answer  to  the  question.  And,  without  going  into 
further  detail,  it  is  sufficient  to  say  that  the  reports  are  often 
filled  with  matters  which  should  be  eliminated  before  the 
zeportB  are  permitted  to  form  parts  of  bills  of  exceptions. 


i 
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It  18  well  known  that  it  is  scarcely  possible  for  the  steno- 
graphic reporter,  in  the  hurry  of  a  trial,  to  present  a  report 
which  is  in  all  respects  accurate.  It  often  happens  that  a 
witness  illustrates  his  testimony  by  reference  to  a  diagram 
or  some  object  in  or  about  the  Court-ro(»n,  and  his  answers 
to  questions,  as  taken  down  by  the  reporter,  are  here,  there, 
ihis  direction^  along  here,  and  the  like;  and  the  report  is,  in 
that  respect,  entirely  meaningless,  without  an  explanation  of 
the  diagram  or  other  objects  referred  to  by  the  witness. 
For  these  and  other  reasons,  which  we  think  must  be  obvious 
upon  slight  reflection,  the  judge  should  not  permit  the 
report  to  be  used  in  any  proceeding  until  it  has  been  re- 
vised by  him.  And  it  might  be  added  that  counsel  could 
readily  agree  upon  the  omission,  from  the  bill  of  exceptions 
or  statement^  of  the  larger  portion  of  the  immaterial  and 
useless  matter  of  the  report,  and  thus  they  might  save  the 
parties  the  expense  of  copying  or  printing  immaterial  mat- 
ter, and  relieve  the  court  of  the  trouble  and  annoyance  of 
its  examination.  We  are  fully  aware  of  the  great  labor  im- 
posed upon  some  of  the  Judges  of  the  District  and  County 
Courts,  and  do  not  deeire  to  add  further  burdens;  but  we 
doubt  not  that  counsel  will,  upon  the  request  of  the  Judges, 
perform  the  labor  necessary  for  the  proper  explanation  and 
expurgation  of  the  report  We  do  not  wish  to  lie  under- 
stood as  intimating  that  the  report  in  this  case  is  particularly 
\  obnoxious  to  the  objections  of  the  character  mentioned,  nor 

f  that  the  Court  or  counsel  have  been  more  than  usually  dere- 

lict or  negligent,  for  it  is  the  common  practice  to  send  up 
the  entire  report;  and  it  should  be  added  that  the  records 
from  that  Court  are  generally  prepared  with  commendable 
brevity.  We  repeat  that  the  report  forms  no  part  of  a  bill 
of  exceptions  in  this  case,  and  cannot  be  permitted  to  be 
used  &»  a  substitute  for  it  (People  v.  Thompson^  28  CaL 
218 ;  People  v.  Martin,  32  CaL  W ;  People  v.  Ferguson,  84  Cal. 
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809;  People  y.  Trim,  87  Cal.  274  j  People  v.  Tetherow,  40 
Cal.  286.) 

For  the  reasons  above  given  we  cannot  consider  the  other 
grounds  of  the  motion  for  a  new  trial,  nor  any  of  the  alleged 
errors  which  depend  for  their  illustration  on  the  report  The 
afSdavitfl  and  copy  of  record  annexed  to  the  transcript  are 
subject  to  the  objections  already  mentioned.  They  form  no 
part  of  a  bill  of  exceptions,  and  they  do  not  appear  to  have 
been  read  on  the  hearing  of  the  motion. 

Alleged  errors  in  the  instructions  given  to  the  jury  may 
be  considered,  in  the  absence  of  the  testimony,  if  the  in- 
structions are  incorrect  in  every  conceivable  state  of  the  evi- 
dence. It  is  apparent,  from  the  body  of  the  instructions, 
that  the  evidence  was  mainly  of  a  circumstantial  character, 
and  the  two  instructions,  which  we  shall  notice,  were  evi- 
dently given  in  view  of  that  kind  of  evidence. 

The  objection  to  the  tenth  instruction — ^in  which  the  Court 
states  to  the  jury  that  '^circumstantial  evidence  should  be 
such  as  to  produce  nearly  the  same  degree  of  certainty  as 
that  which  arises  from  direct  testimony" — was  fully  dis- 
posed of  in  People  v.  Cronin,  34  Cal.  201 ;  and,  indeed,  the 
instruction  seems  to  have  been  extracted  from  the  opinicm 
in  that  case. 

The  seventeenth  instruction  is  as  follows:  ^All  that  is 
necessary  in  order  to  justify  the  jury  in  finding  the  defend- 
ant guilty  is,  that  they  shall  be  satisfied,  from  the  evidence, 
of  the  defendant's  guilt  to  a  moral  certainty  and  beyond  a 
reasonable  doubt,  although  they  may  not  be  entirely  satis- 
filed  from  the  evidence  that  the  defendant^  and  no  other  or 
different  person,  committed  the  allied  offense;  and  if  the 
jury  are  satisfied  from  the  evidence,  beyond  a  reasonable 
doubt,  that  the  defendant  committed  the  crime  charged 
against  him,  they  are  not  legally  bound  to  acqtdt  him  be- 
cause they  may  not  be  entirely  satisfied  that  the  defendant 
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and   no   other  or  different  person  committed   the  alleged 
offense/' 

The  first  clause  of  the  instruction  is  undoubtedly  correct 
in  stating  that  the  jury  must  be  satisfied  from  the  evidence 
of  the  defendant's  guilt,  to  a  moral  certainty,  and  beyond  a 
reasonable  doubt;  but  the  next  dause  of  the  instruction  — 
"  although  they  may  not  be  entirelj  satisfied  that  the  defend- 
ant, and  no  other  or  different  person,  committed  the  alleged 
offense" — was  intended  as  a  material  qualification  of  the 
first  clause.  The  purpose  was  to  tell  the  jury  that  they  might 
be  satisfied  to  a  moral  certainty,  and  beyond  a  reasonable 
doubt,  but  at  the  same  time  not  entirely  satisfied  of  the  de- 
fendant's guilt 

This,  in  effect,  assigns  a  lower  grade  to  moral  certainty 
beyond  a  reasonable  doubt,  than  is  given  to  it  by  the  law, 
and  permits  the  jury  to  convict  without  being  entirely  sat- 
isfied that  the  defendant  is  guilty  of  the  offense  charged. 
When  the  jury  are  satisfied  to  a  moral  certainty  and  beyond 
a  reasonable  doubt,  they  are  entirely  satisfied.  The  truth  of 
any  fact  which  is  to  be  proven  by  evTdence  cannot  be  estab- 
lished beyond  the  possibility  of  a  doubt,  and  yet  the  jury 
may  be  entirely  satisfied  of  its  truth.  Anything  short  of 
entire  satisfaction  on  the  part  of  the  jury  of  the  truth  of 
the  charge  necessarily  implies,  in  case  of  ocmviction,  that  in 
their  opinion  the  charge  is  8U3tained  by  a  mere  preponder- 
ance of  evidence.  A  mere  preponderance  of  evidence  is  not 
^  sufficient  for  a  conviction;  and^  on  the  other  hand,  it  is  not 

f  required  that  the  inculpatory  facts  shall  be  absolutely  incom- 

patible with  the  innocence  of  the  accused.  (People  v.  Mttr- 
ray,  41  Cal.  66.)  The  true  medium  is,  that  the  evidence 
shall  satisfy  the  jury  to  a  moral  certainly  and  beyond  a  rea- 
sonable doubt  —  that  they  shall  be  entirely  satisfied  —  of  the* 
guilt  of  the  accused.  The  instruction  was  calculated  to  mis- 
lead the  jury. 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 
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THE  CITY  OF  SAN  FRANCISCO  v.  P.  H.  CANAVAN, 
JOS.  G.  EASTLAND,  CHARLES  E.  MoLANE  (Boam) 
OF  City  Hatj.  Commissioners),  ROBERT  GEORGE 
(Sbcebtaby),  JOHN  MIDDLETON,  SAMUEL  P. 
MIDDLETON  (composing  the  auction  fiem  of  John 
MiDDLETON  &  Son), AND  THE  BOARD  OF  CITY  HALL 
COMMISSIONERS.  Also,  A.  P.  HOTALING  and 
JAMES  MOFFITT  t;.  THE  SAME  DEFENDANTS. 

I>nDlCATION    OF    t«AND    TO    PUBLIC    USB    MtJST    BE    IrBEVOCABLB. — It    If    OOe    Of 

the  essential  elements  of  a  good  dedication  that  it  thall  be  Irrevocable, 
and  tbat  the  land  shall  be  forever  dedicated  for  the  public  use  which' 
Is  designated,  provided  the  public  see  flt  to  use  It  for  that  purpose.  A 
reservation  of  the  right  to  revoke  the  dedication,  defeats  the  dedication. 

▼alid  and  Complbtx  Dedication. — ^To  constitute  a  valid  and  complete  dedi- 
cation, there  must  be  an  Intention  by  the  owner,  clearly  indicate  by 
his  words  or  acts,  to  dedicate  the  land  to  public  ase,  and  an  accept- 
ance  by  the  public  of  the  dedication. 

Acceptance  of  Dedication. — An  acceptance  of  a  dedication  is  generally 
established  by  a  use  by  the  public  of  the  land  for  the  purpose  to  which 
It  had  been  dedicated.  Until  accepted,  the  dedication,  whether  made 
by  deed  or  otherwise,  may  be  revoked  by  the  owner  of  the  land. 

Natubx  of  Use  Nbcbssabt  to  Constitute  Accbptancb. — The  publle  use, 
necessary  to  constitute  an  acceptance  of  a  dedication,  must  be  of  such 
duration  that  the  public  Interest  and  private  rights  would  be  materially 
impaired  if  tbt  dedication  were  revoked  and  the  use  by  the  pablle 
discontinued. 

IhriOENCE  OF  Dedication. — ^Where  land  was  used  in  Ban  Vranclseo  as  a 
cemetery,  and  was  so  marked  upon  the  Van  Ness  map,  and  where  the 
Legislature  subsequently  aathorUed  the  removal  of  the  dead  bodies  and 
the  dedication  of  the  land  to  such  public  use  ak  the  Board  mJ^ht  deem 
proper,  and  the  Board  undertook  to  dedicate  it  as  a  park:  held,  that 
the  map  was  not  evidence  tending  to'  prove  a  dedication  as  a  public 
park. 

VnuD  OF  Saw  Fsancisgo  to  Pueblo  I«4nd9. — ^Neither  tbe  former  pueblo 
nor  the  City  and  County  of  San  Francisco,  as  Its  fuccesaor,  ever  held 
an  Indefeasible  proprietary  Interest  In  the  pueblo  laadi.  Bticfa  lands 
are  hUd  In  trost  for  certain  municipal  pniposes. 

OF  TBM  Stats  oveb  Municipalitibe  ab  to  Pusblo  Lamdb. — ^Wben 
California  was  erected  into  a  State  of  the  American  Union,  it  suc- 
ceeded to  the  power  whlcli  the  Qovernment  of  Mexico  had  before  ezer- 
deiA  over  iti  manlclpaHties;  lA'  laspect  to  the  central  and  dlspogal  of 
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the  pueblo  lands,  bo  soon  ai  the  title  of  the  paeblo,  or  Its  succeasort 
and  the  nature  of  the  trait  on  whleh  the  lands  were  held,  should  be 
recognized  bj  the  proper  tribunals  of  the  United  States. 

PrasLO  Lands  in  San  Fbancisco. — The  tenure  by  which  the  pueblo  lands 
are  held  by  San  Franciseo,  is  of  a  fldoelary  nature,  and  cannot  be  alien- 
ated except  in  accordance  with  the  trust. 

PowiR  OF  Lbgislatubb  AS  TO  Tbust. — It  is  for  the  Legislature  to  decide 
how  the  trust,  for  which  San  Francisco  holds  the  title  to  the  pueblo 
lands,  shall  be  performed. 

Municipal  Cobfobations  Subobdinact  Subditisions  of  thb  Stati  QovaBH- 
MBNT. —  Municipal  corporations  are  but  subordinate  subdivisions  of  the 
State  Oovemment,  which  may  be  created,  altered,  or  abolished,  at  the 
will  of  the  Legislature,  which  may  enlarge  or  restrict  their  powers, 
direct  the  mode  and  manner  of  their  exercise,  and  define  what  acts 
they  may  or  may  not  perform,  subject,  however,  to  the  limitation  that 
the  Legislature  cannot  direct  the  performance  of  an  act  which  will 
Impair  the  obligations  of  a  contract. 

FOWKH    OF    LlDOISIiATlTBB    OVXB    MUNICIPAL     COBPOBATIONS. — ^ThC    LegislatUF* 

has  the  constitutional  power  to  direct  a  sale  of  pueblo  lands  owned  by  ft 
municipal  corporation,  by  Commissioners,  and  an  application  of  the 
proceeds  to  the  erection  of  public  buildings. 

Appbal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

The  facts  are  stated  in  the  opinions. 

McAllisters  &  Bergin  and  W.  C*  Btumett,  for  Appellants. 

1.  The  land  in  suit  was  dedicated  as  a  public  park  to  the 
use  of  the  public.  This  is  shown  by  the  Acts  of  the  Legis- 
lature of  April  27th,  1860,  of  April  4th,  1864,  of  March  14th, 
1868,  and  of  March  4th,  1870 ;  by  the  Order  No.  447  of  the 
City  and  County  of  San  Francisco,  and  by  the  official  accept- 
ance on  the  part  of  the  Board  of  Supervisors  in  appropri- 
ating the  necessary  moneys  to  improve  and  promote  the  use- 
fulness of  the  park.  (Wadh.  on  Easements,  139,  Sec.  21.) 
In  Rowan's  Executors,  8  B.  Mon.  250,  the  Court  say:  "  The 
dedication  having  been  made  *  *  *  did  not  require  a 
subsequent  use  to  establish  or  prove  it  (Godfrey  v.  City  of 
Alton,  12  111.  35 ;  State  v.  Wilkinson,  2  Verm.  485 ;  Abbott 
y.  MUls,  3  Yemu  527 ;  Brawn  y.  Manning,  6  Ohio^  298 ;  Le 
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Clercq  v.  OalUpolis,  7  Ohio,  218 ;  Orant  v.  City  of  Daveiv- 
port,  18  Iowa,  186;  Warren  v.  Mayor  of  Lyons  City,  28 
Iowa,  356;  Commonwealth  v.  Rtish,  14  Penn.  St  189.) 

The  learned  counsel  of  the  respondents  claim  that  there 
was  no  dedication,  because  the  audience  reserved  to  the 
Board  of  Supervisors  the  power  to  alter  or  change  the  dedi- 
cation. But  the  answer  is,  that  the  city  has  never  attempted 
to  do  80.  Whenever  the  city  shall  attempt  to  do  so,  then  it 
will  be  time  to  consider  the  question  of  her  power.  But 
whatever  may  have  been  the  infirmities  of  the  dedication, 
if  any,  which  we  do  not  admit,  the  repeated  Acts  of  the 
Legislature  cured  them  all.  (Friedman  v.  Macy,  17  Oal. 
230;  Seabury  v.  Arthur,  28  Oal.  150;  People  v.  Law,  34 
Barb.  571;  McCatdey  v.  BrooJcs,  16  Cal.  26,  27.) 

A  public  park  or  square  is  an  easement  in  which  the 
inhabitants  of  the  city  have  a  vested  right  of  which  the 
Legislature  cannot  deprive  them,  except  in  exercise  of  the 
right  of  eminent  domain.  (New  Orleans  v.  The  United 
States,  10  Pet.  660;  Van  Ness  v.  The  Mayor  of  Washington, 
4  Pet.  232 ;  Commonwealth  v.  Rush,  14  Penn.  St  188 ;  Aloes' 
Executors  v.  Henderson,  16  B.  Monr.  170;  Common  Council 
of  Indianapolis  v.  Croas,  7  Ind.  12 ;  Trustees  of  Augusta  v. 
Perkins,  8  B.  Monr.  441 ;  Lackland  v.  North  M.  B.  R.,  81 
Mo.  187;  Tates  v.  Milwaukee,  10  Wall.,  U.  S.,  504.) 
•  2.  The  land  attempted  to  be  sold  is  the  corporate  property 
of  the  city,  which  the  Legislature  cannot  aliene  without  the  . 

consent  of  the  city.  1 

In  support  of  the  first  branch  of  this  proposition  we  have 
the  direct  admission  of  the  L^slature  in  the  very  Act  under 
which  respondent  profess  to  act  —  "  they  [the  Commission- 
ers]  shall  take  possession  of  all  that  certain  tract  of  land 
belonging  to  said  city  and  county,  and  known  as  Yerba 
Buena  Park  ^  (Stats.  186^70,  p.  728,  Sec.  2),  and  upon  8al(> 
of  it  they  are  to  make  deeds  in  the  name  of  the  City  and 
County  of  San  IVancisoo^  which  shall  be  evidence  of  titk 
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and  right  of  poeseesion  in  the  grantee,  etc.  (Id.  Sec.  6 ;  see 
Stats.  1851,  p.  307;  Stats.  1860,  p.  277;  Stats.  1868,  p.  70; 
Stats.  1868-64,  p.  260;  13  TJ.  S.  Stats,  p.  333,  Sec.  5;  U.  S. 
StatB.  1866-66,  Chap.  13.) 

It  must  be  admitted  that  after  the  cession  of  the  country, 
and  prior  to  the  admission  of  the  State  into  the  Union,  the 
title  to  these  lands  was  either  in  the  city  or  in  the  United 
States.  During  this  period  there  could  be  no  title  in  the 
State,  as  the  State  was  not  then  in  existence,  and  during  the 
same  period  it  is  evident  this  alleged  plenary  power  of  the 
Governor  and  Departmental  Assembly  did  not  exist,  as  thev 
were  not  in  existence  to  exercise  it,  and  the  United  Stales 
could  not  It  was  a  political  power  foreign  to  our  system, 
which  the  cession  of  the  country  to  the  United  States  dis- 
placed. (Pollard  V.  Eagan,  3  How.  225 ;  Vattel's  Law  of 
Nations,  Book  I,  Chap.  19,  Sees.  210,  244,  245,  and  Book  2, 
Chap.  7,  Sec.  80.)  It  is  clear,  then,  that  during  this  period 
no  Departmental  Assembly,  no  Governor,  could  arbitrarily 
or  otherwise  dispose  of  public  land ;  they  were  not  in  exist- 
ence ;  they  were  unknown  to  the  law.  (Mumford  v.  Wardell, 
6  Wal.  U.  S.,  435 ;  Merryman  v.  Bourne,  9  id.  601 ;  Fremont 
y.  United  Staies,  17  How.  568 ;  People  v.  Folsam,  5  Oal.  378 ; 
Merle  v.  Mathews,  26  Cal.  477.) 

Now  the  State  of  California  never  owned  the  pueblo  lands ; 
did  not,  in  fact,  own  a  foot  of  land  within  her  borders,  save 
what  fihe  succeeded  to  in  virtue  of  her  right  of  sovereignty, 
or  subsequently  to  her  admission  acquired  by  grant  from 
Congress.  She  was  admitted  into  the  Union  "  upon  the  ex- 
press condition  that  the  people  of  said  State,  through  their 
Legislature,  or  otherwise,  shall  never  interfere  with  the  pri- 
mary disposal  of  the  public  lands  within  its  limits,  and  shall 
pass  no  law  and  do  no  act  whereby  the  title  of  the  United 
States  to,  and  right  to  dispose  of  the  same,  shall  be  impaired 
or  questioned.'^  (Brightly  Dig.  106;  Ward  v.  Mulford,  32 
OaL  372.) 
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The  Legislatare  has  the  power  to  repeal  the  charters  of 
mimicipal  corporations,  but  as  long  aa  they  are  allowed  to 
coexist  as  a  part  of  the  State  Government  they  are  not  liable 
to  be  stripped  of  their  property  or  funds.  The  acknowledged 
principle  of  constitutional  law  that  forbids  the  State  to  tax 
the  property  or  securities  of  the  Federal  Government  or  the 
salaries  of  its  officers,  and  that  vice  versa  precludes  the 
United  States  from  taxing  State  agencies,  etc.,  applies  with 
full  foirce,  and  demonstrates  the  inadmissibility  of  any  such 
power  in  the  Legislature.  {McCvUough  v.  The  State  of 
Maryland,  4  Wheat  816;  Weston  v.  The  City  of  Charleston, 
2  Pet.  467;  The  Collector  v.  Day,  11  Wall.,  TJ.  S.,  113; 
The  Banks  v.  The  Mayor,  7  Wall.,  TJ.  S.,  24;  The  Banks  v. 
Supervisors,  7  W^all.,  U.  S.,  28;  Dobbin  v.  Commissioners 
Erie  Co.,  16  Pet.  486 ;  Cooley  Const  Limitations,  482 ;  The 
State  V.  Haben,  22  Wis.  666.) 

Municipal  corporations  are  like  any  other  citizen,  within 
the  constitutional  guaranty  that "  no  person  shall  be  deprived 
of  life,  liberty,  or  property,  without  due  process  of  law.'' 
{People  V.  Haws,  87  Barb.  445.) 

J.  C.  McCeney,  J.  P.  Hoge,  L  M.  Wilson,  and  /.  B.  Pel- 
ton,  for  Respondents. 

Mexican  pueblos  did  not  have  the  absolute  ownership 
of  properly,  with  fuH. right  of  disposition.  They  held  the 
pueblo  lands  merely  in  trust  for  municipal  purposes.  These 
purposes  were  to  dispose  of  them  by  donation  or  sale  to 
individuals,  or  to  apply  tiem  to  public  uses,  as  directed  by 
the  Departmental  Assembly,  or  other  superior  authority. 
The  pueblo  authorities  could  only  alienate  the  lands  by  a 
power  preyiously  conferred  on  them,  which  the  Sovereign* 
could  authorize  or  forbid.  In^  the  meantine,  the  Governor 
or  other  superior  autboritjj  oould  dispose  of  the  lots  to  in- 
dividuals. 

VOL.XLIL--S0 


i 


646  San  Fbancisoo  v.  Oanavan.         [Sup.  Ct. 


Argument  for  Respondent!. 


[Counsel  here  cited  Hart  v.  Burnett,  15  Cal.  568,  and  the 
other  cases  which  are  cited  on  this  point  in  the  opinion  in 
this  case. —  Eeportbb.] 

The  City  of  San  Francisco,  and  ihe  city  and  county,  be- 
came successors  of  the  pueblo,  and  took  and  held  the  lands, 
not  as  proprietors,  but  merely  in  trust  for  municipal  pur- 
poseSy  in  the  same  manner  that  the  former  pueblo  held 
them.  For  this  reason,  sales  on  judgments  and  executions 
against  the  city  were  not  good.  (See  cases  above,  particu- 
larly Tovmsend  v.  Greeley,  6  Wall.  U.  S.  R  387.)  The  de- 
cree of  the  Circuit  Court  of  the  United  States  (Judge  Field 
presiding)  recognizes  the  same  view.  The  Acts  of  Congress 
cited  in  die  complaint  affirm  the  same  principle.  Congress 
could  not  change  the  character  of  these  trusts.  {Hart  v. 
Burnett,  16  Cal.  575.)  The  power  of  the  Legislature  over 
these  lands  is  complete  and  paramount  {Payne  v.  Tread- 
well,  16  CaL  233 ;  cases  cited  supra,  and  also  Dartmouth  Col- 
lege Case,  4  Wheat  660 ;  East  Hartford  v.  Hartford  Bridge 
Co.,  10  How.  533,  et  seq. ;  State  of  Maryland  v.  BaU.  and  0. 
B.  R.,  3  id,  550.)  The  Van  Ness  Ordinance,  having  been 
repealed  before  confirmation,  by  the  Act  of  the  Legislature, 
the  vast  amount  of  property  described  in  it  depends  for 
validity  solely  on  the  power  of  the  Legislature.  (Hart  v. 
Burnett,  16  Cal.  624;  City  v.  Beideman,  17  id.  461,  462.  See 
other  cases  cited  above.)  The  Fund  Commissioners  act  un- 
der the  Acts  of  the  Legislature,  and  independently  of  the 
municipal  authorities.  They  have  sold  hundreds  of  lots,  and 
these  titles  have  always  been  held  good.  {Babcock  v.  Mid- 
dleton,  20  Cal.  655 ;  Thornton  v.  Hooper,  14  id.  9 ;  Davis  v. 
Middleton,  id.  540.) 

As  to  the  general  powers  of  the  Legislature  over  the  prop- 
erty and  affairs  of  municipal  corporations,  see,  in  addition 
(to  the  above  cases :  People  v.  Board  of  Supervisors  San  Franr 
Cisco,  11  CaL  211;  People  v.  San  Francisco,  36  ii  595; 
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Napa  F.  B.  B.  v.  Supervisors,  etc.  80  id.  486 ;  Mayor,  etc,  of 
New  York  v.  Hurze,  8  Hill,  616 ;  French  v.  Teschemacher, 
24  CaL  618;  People  v.  Gom.  CouncU  Brooklyn,  22  Barb. 
412;  Peopfe  V.  Jlforrw^  18  Wend.  237;  The  Act  of  Congress 
of  Maroh  8th,  1866  (14  Stats,  at  Large,  4),  which  is  referred 
to  in  the  complaint^  recognizes  the  power  and  control  of  the 
Legislature. 

2.  The  triangnlar  block  in  question  never  was  dedicated 
to  the  public  as  a  park.  The  c<Hnplaint  of  the  cily  and 
county  does  not  allege  any  dedication  of  this  land,  but  only 
that  ihe  city  and  county  '^  has  kept  and  reserved,  and  dedi- 
cated the  same  to  the  public  use,  forever,  as  a  public  park 
or  plaza,  at  the  future  will  and  pleasure  of  said  plaintiff." 
This  would  make  a  mere  reservation,  not  a  dedication,  and 
in  the  future  the  lands  could  be  devoted  to  other  pur- 
poses. (Pitcher  v.  New  York  and  Erie  BaHroad  Company, 
5  Sand.  S.  C.  R.  608;  Board  of  Education  v.  Fowler,  19 
Cal.  24;  Orant  v.  City  of  Da/uenport,  18  Iowa,  186.)  This 
amounts,  at  most,  to  a  mere  license;  acts  of  dedication  must 
be  dear,  conclusive,  and  free  from  doubt  or  ambiguity. 
(Harding  v.  Jasper,  14  CaL  649,  and  cases  cited.)  The 
ordinance  introduced  as  proof  of  dedication  is,  if  anything, 
stronger  in  negation  of  a  dedication,  for  it  expressly  pro- 
vides ^'that  nothing  contained  in  this  order  shall  prevent 
the  said  cily  and  county  from  devoting  said  land,  at  any 
time,  to  any  public  purposes,  either  State  or  municipaL" 
It  is  of  the  essence  of  a  dedication  that  it  be  irrevocable. 
(Irwin  V.  Dixon  et  al.  9  How.  U.  S.  R  80,  and  cases  cited ; 
"Washbume  on  Easements,  189;  State  v.  Trask,  6  Vermt. 
865;  N.  0.  v.  U.  S.,  10  Pet  622;  Commonwealth  v.  Albur- 
ger,  1  Whart  469;  Eub&r  v.  Oaaley,  18  Ohio,  18;  Missouri 
Inst.  V.  Horr,  27  Mo.  211.) 

The  complaint  of  Hotdling  et  al.  relies  on  what  is  called 
the  Van  Ness  Ordinance  Map,  and  the  ordinances  relating 
to  the  aame^  as  effecting  a  dJedication.    This  block  lies  in- 
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side,  or  to  the  eastwaixl  of  LarkixL  street^  wMkt  the  Vaa 
Ness  Ordinanca  Map  applies  entirely  to  lands  west  of  Larkia 
and  touthweet  of  Johnson  streetii.  .When  the  map  was  in- 
troduced^ it  showed  no  plaza,  or  land  designated  as  soch, 
but  merely  a  cross  indicating,  doubtless,  a  cemetery,  as  it 
had  for  years  previously  been  used  .as  suck.  The  city  could 
dedicate  only  by  ordinance;  its  powers  are  to  be  exerased 
in  the  mode  prescribed  by  the  charter;  the  mode  is  the 
measure  of  the  power;  the  city  could  make  no  implied  con- 
tract; nor  be  bound  by  any  act  treating  the  land  as  dedi- 
cated. (Grogan  v.  San.  Francisco^  18  CaL  590;  McCracken 
V.  same,  16  id.  616 ;  Pimenihal  v.  same,  21  id.  363 ;  SatterieA 
V.  same,  23  id.  318;  HerzoY.  same,  33  id.  140;  Zottman  v. 
same,  20  id.  96 ;  Murphy  v.  Napa  Co.  20  id.  608 ;  French  v. 
Teschemacher,  24  id.  650.) 

An  acceptance  by  the  public  is  necessai^to  constitute  a 
dedication.  Had  tbe  ordinance  introduced  to  show. dedica- 
tion been  clearly  and  unreservedly  such,  still  its  acceptance 
by  the  public  was  necessary  to  make  it  effectual.  It  would 
have  been  "  but  an  offer  to  dedicate,  by  which  the  city  could 
lose  nothing,  and  the  public  could  acquire  nothing,  until  the 
offer  should  have  been  accepted.  The  doctrine  upon  this 
point  is  so  well  settled  as  to  leave  neither  encouragement 
nor  chance  for  discussion.'^  (San  Francisco  v.  Calderwood, 
31  Cal.  589,  citing  Washbume  on  Easements,  132,  and  cases 
there  cited;  Harding  v.  Jasper,  14  OaL  647;  Child  v.  Chap- 
pel,  9  K  Y.  R  257.) 

Ordinarily  there  is  no  other  mode  of  proving  acceptance 
than  by  a  use  by  .the  public  sufficiently  l(Hig  to  evince  an 
acceptance.  (Washbume  on  Easements,  139,  140.)  "Kiis 
use  ought  to  be  subh  length  of  time  that  the  public  aocon^ 
modation  and  private  rights  will  bef  affected  materially  by 
an.  intfflTuption  of  the  enjoyment"  (Cincinnati  v.  White,  6 
PeteTB,43lHL39;2  Smith's  Lea.d.  Cases,  182,  and  cases  cited.) 
Here  it  wasclearly  shown,  that  this  block  of  iaxUl  never  had 
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been  used  as  a  public  park,  and  that  its  condition  rendered 
8iich  use  impossible.  It*  had  been  a  cemetery  for  many 
years.  The  dead  bodies  had,  to  some  extent,  been  removed, 
but  many  still  remained  ivhen  the  Commissioners  took  pos- 
session. They,  in  grading  and  preparing  the  block  for  sale, 
removed  several  hundred  dead  bodies.  Only  after  the  Com- 
missioners removed  these  remains,  and  graded  the  block, 
was  it  in  a  condition  for  any  other  use  than  a  cemetery. 

Where,  by  laying  out  a  town  and  selling  lots  on  the  faith 
of  streets,  squares,  and  parks  laid  out,  purchasers  can  claim 
a  dedication,  it  is  on  the  doctrine  of  estoppel  —  an  estoppel 
in  pais.  (See  Washbume  on  Easements,  144,  et.seq. ;  2 
Smith's  Lead.  Cases,  182 ;  State  v.  Trask,  6  Vermont,  365 ; 
State  V.  CyXlen,  id.  530;  RowavfsEx.  v.  Portland,  8  B.  Mon. 
232-237;  Noyes  v.  Ward,  19  Conn.  E.  251-265.)  The  city 
here,  in  setting  up  this  estoppel  against  herself,  occupies  a 
curious  position.  As  was  said  in  a  similar  case :  ^^  It  is  a 
new  doctrine  that  a  party  can,  without  authority  of  law, 
create  an  estoppel  for  himself,  and  be  permitted  to  say  he  is 
estopped  by  his  own  act  It  is  for  others  to  interpose  the 
objection  of  an  estoppel,  and  not  him  who  created  it." 
{Rector  v.  Hart,  8  Mo.  R.  457,  et  seq.)  The  use  of  a  park 
or  public  square  is  never  an  appurtenant  to  property.  It  is 
not  necessary  to  the.iase  of  the  property  adjacent.  The 
property  holder  is  only  affected  like  the  rest  of  the  commu- 
nity. It  is  not  like  cutting  a  man  off  from  the  use  of  a 
street  necessary  to  his  property.  (jDe  Annas  et  ah  v.  Mayor 
of  New  Orleans,  5  La.  R.  [O.  S.  125]  192.)  This  block  of 
land,  if  ever  dedicated  at  all,  was  dedicated  as  a  cemetery. 
It  has  been  doubted  whether  the  common  law  principle  of 
dedication  applies  to  public  burial  grounds.  It  rests  upon 
the  principle  that  it  would  be  "  immoral,  indecent,  and  even 
sacrilegious  to  reclaim  at  pleasure  property  which  had  been 
•olemijly  devoted  to  the  use  of  the  public  in  furtherance  of 
tome  pious  or  charitable  object"    (See  Htunter  v.  Trustees 
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of  Sandy  HiU,  6  EiU,  407,  442 ;  2  Smith's  Lead.  CaaeB,  182, 
183,  193,  et  seq.;  jBea%  v.  Kerdz,  2  Pet  584.)  ISp  com- 
plaint is  made  on  this  gromid.  All  unite  in  desiring  a  re- 
moval of  the  cemetery — the  municipal  and  State  authorities 
as  well  as  the  individuals.  Of  course,  such  an  act^  by  the 
direction  of  the  Legislature,  could  not  be  pronounced  '^in- 
decent or  immoral."  The  plaintiffs  proceed,  in  their  com- 
plaints, on  the  ground  tliat  tiiis  was  a  pleasure  ground,  not  a 
graveyard.  The  above  authorities  also  show  tJiat  when  a 
cemetery  has  ceased  to  be  such  in  f act^  a  dedicatioii  for  that 
purpose  ceases. 

By  the  Court;  Obookett,  J.: 

The  only  question  which  we  are  called  upon  to  consider 
In  these  cases  is,  whether  in  enacting  the  Act  of  April  4th, 
1870  (Stats.  1869-70,  p.  788),  providing  for  the  erection  of 
a  City  Hall  in  the  City  of  San  Francisco,  the  Legislature  ex- 
ceeded its  constitutional  power.  The  Act  authorizes  the 
Governor  to  appoint  three  Commissioners  to  superintend  the 
work  of  erecting  a  City  Hall,  and  directs  them  to  take  pos- 
session of  all  that  certain  tract  of  land  belonging  to  said  city 
and  county,  and  knovm  as  Terba  Buena  Park,  to  grade  it  to 
the  official  grade  of  the  surrounding  streets,  and  directs  how 
the  work  shall  be  let  and  paid  for. ' '  It  also  directs  that  a 
portion  of  Yerba  Buena  Park  be  subdivided  into  lots  and 
subdivisions,  and  provides  for  the  manner  of  doing  it,  and 
that,  after  the  land  is  laid  out,  the  Commissioners  shall  im- 
mediately proceed  to  sell,  at  public  auction,  the  lots  and 
subdivisions  in  such  manner  as  will  bring  the  largest  sum  or 
price  possible,  and  directs  the  mode  of  doing  it,  and  that, 
upon  payment  of  the  purchase  price  and  interest,  as  therein 
provided,  the  Commissioners  are  to  execute  deeds,  in  the 
name  of  the  City  and  County  of  San  Francisco,  to  the  pur- 
ehasers,  and  that  these  deeds  shall  be  prima  facie  evidence 
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of  the  regularity  of  the  proceedings,  *  *  *  and  shall  be 
evidence  of  the  title  and  right  of  possession  in  the  grantees, 
upon  which  actions  for  the  recovery  of  real  property,  or 
injuries  thereto,  may  be  maintained  and  defended  in  all  the 
Courts  of  this  State.  It  is  then  provided,  that  all  moneys 
received  from  sales  of  the  lots  shall  be  paid  into  the  City 
Treasury,  there  to  constitute  a  fund  to  be  known  as  City  Hall 
Fund,  and  not  to  be  drawn  out  or  used  except  as  provided 
in  the  Act.  Provision  is  then  made  for  the  erection  of  a 
City  Hall,  at  a  cost  not  exceeding  one  and  a  half  millions  of 
dollars,  on  that  portion  of  the  land  not  sold,  and  for  the  man- 
ner in  which  warrants  are  to  be  drawn  on  the  City  Treasury, 
as  funds  are  needed  for  the  prosecution  of  the  work.  If  va- 
cancies should  occ6t  in  the  Commission,  they  are  to  be  tem- 
porarily filled  by  the  Board  of  Supervisors  until  the  next 
meeting  of  the  Legislature,  when  the  vacancies  shall  be 
permanently  filled.  On  the  completion  of  the  work,  the 
Commissioners  are  to  make  a  report  and  render  an  accoimt 
to  the  Board  of  Supervisors ;  and  if  any  surplus  remains  ol 
the  City  Hall  Fund,  one  hundred  thousand  dollars  thereof, 
if  there  be  so  much,  shall  be  placed  to  the  credit  of  the 
School  Department  Fund  of  the  city,  to  be  used  for  the 
erection  of  a  normal  school  building  in  the  city.  These 
actions  are  brought  for  the  purpose  of  enjoining  the  Com- 
missioners from  proceeding  with  the  work,  on  the  ground 
that  the  Act  of  the  Legislature  is  unconstitutional  and  voiJ. 
The  plaintiffs  applied  for  a  temporary  injunction,  which  w^n 
denied,  and  they  appeal  from  the  order  denying  it.  The 
Act  is  alleged  to  be  unconstitutional  on  the  ground  —  fir^t, 
that  Terba  Buena  Park  was  dedicated  to  the  public  m  a 
public  park,  and  that  the  Legislature  has  no  power  to  divert 
it  to  any  other  use;  second,  that  it  is  the  property  of  th« 
City  and  County  of  San  Francisco,  as  a  municipal  eorpor ji- 
tion,  in  its  capacity  of  a  proprietor  of  lands,  and  is  as  mti'A 
protected  by  the  Constitution  from  invasion  by  the  Le^n* 
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ture  as  the  property  of  a  private  individual ;  third,  that  the 
Constitution  provides  for  the  formation  of  counties,  cities, 
incorporated  villages  and  towns,  as  subdivisions  of  the  Stato 
Government^  with  the  intention  that  they  should  exercise 
all  the  powers  of  local  self-government  which  usually  per- 
tain to  municipal  corporations;  and  whilst  it  is  conceded 
that  the  Legislature  may  create,  modify,  or  abolish  these 
corporations,  and  may  direct  the  mode  and  manner  in  which 
they  shall  exercise  their  powers,  or  may  limit  the  extent  of 
their  powers,  it  is  denied  that  the  Legislature  can  itself 
tisurp  their  functions  or  interfere  with  their  proprietary 
rights  as  owners  of  lands.  In  discussing  the  first  point,  it  is 
necessary  to  ascertain,  primarily,  whether  or  not  the  land 
has  been  dedicated  to  the  public  as  a  park.  It  appears  that 
vp  to  the  time  of  the  passage  of  the  Act>  this  land  had  been 
used  as  a  public  burying  ground,  and  had  never  at  any  lime 
been  used  as  a  public  park.  On  the  contrary,  since  thr- 
CouMnissioners  commenced  the  work  of  grading  the  land 
very  many  dead  bodies  had  to  be  removed  and  buried  elso- 
where.  So  far,  therefore,  as  an  acceptance  of  the  dedication 
by  the  public  might  be  inferred,  from  a  public  use  of  the 
ground  as  a  park,  there  is  no  proof  in  the  record  of  such  an 
acceptance.  But  it  is  claimed  that  there  was  an  express 
dedication,  by  ordinance  by  the  proper  city  authorities,  and 
that  if  an  acceptance  by  the  public  was  necessary,  there  has 
been  such  an  acceptance  by  reason  of  the  appropriation  of 
large  soms  of  money  out  of  the  City  Treasury,  under  the  au- 
thority of  the  legislature,  for  the  purpose  of  removing  the 
dead  bodies  from  the  ground,  in  order  to  prepare  it  for  wse 
as  a  public  park.  The  ordinance  referred  to  is  in  the  follow- 
ing words :  "  The  Mayor  is  authorized  and  empowered  to 
take  possession  of  the  lot  or  parcel  of  ground,  in  the  City 
and  County  of  San  Francisco,  situated  between  Market, 
McAllister,  and  Larkin  streets,  and  keep  possession  thereof 
for  and  in  the  name  of  the  City  and  County  of  San  Fran- 
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Cisco;  and  that  the  said  land  be,  and  the  same  shall  be, 
known  as  Yerba  Buena  Park.  That  the  same  shall  here- 
after be  known  and  designated  as  a  public  park^  to  be  held 
and  used  for  public  and  municipal  purposes,  and  the  same 
shall  be,  and  is  hereby  dedicated  to  public  uses  as  a  public 
park  or  plaza ;  provided,  that  nothing  contained  in  the  said 
order  shall  prevent  the  said  city  and  county  from  devoting 
the  said  land,  at  any  time,  to  any  public  purpose,  either 
State  or  municipal."  It  is  one  of  the  essential  elements  of 
a  good  dedication,  that  it  shall  be  irrevocable,  and  that  the 
land  shall  be  forever  dedicated  to  the  public  use  which  is 
designated,  provided  the  public  see  fit  to  use  it  for  that  pur- 
pose. If  a  private  person  should,  by  deed,  attempt  to  dedi- 
cate a  parcel  of  land  to  public  use,  as  a  highway,  street, 
park,  or  for  any  other  public  use  whatsoever,  and  should,  in 
the  same  deed  reserve  the  right,  at  his  pleasure,  to  revoke 
the  dedication,  and  to  devoto  the  land  to  any  other  use  he 
might  see  proper,  this  would  be  no  dedication.  (Irvnn  v. 
Dixon  et  al.,  9  How.  U.  S.  R.  80,  and  cases  cited;  Wash- 
i)ume  on  Easements,  189;  State  v.  Trash,  6  Vermont,  335; 
N.  0.  V.  v.  8.,  10  Pet.  622 ;  Commonwealth  v.  Alburger,  1 
Whart  469 ;  Hvher  v.  Oazley,  18  Ohio,  18 ;  Missouri  Ins,  v. 
Horr,  27  Mo.  211.)  The  proviso  in  the  ordinance,  reserving 
to  the  city  and  county  the  right  to  devote  the  land,  at  any 
time,  to  any  other  public  use.  State  or  municipal,  defeats  the 
alleged  dedication  of  the  grounds  as  a  public  park,  so  far  as 
a  dedication  is  supposed  to  result  from  the  ordinance  it8el£ 
But  if  there  had  been  no  reservation  in  the  ordinance,  it 
would  not,  proprio  vigore,  have  operated  as  a  dedication  of 
the  land  until  the  dedication  had  been  accepted  by  the  pub- 
Kc.  Until  accepted,  the  dedication,  whether  made  by  deed 
or  otherwise,  may  be  revoked  by  the  owner  of  the  land. 
To  constitute  a  valid  and  complete  dedication,  two  things 
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must  occur,  to  wit:  an  intention  by  the  owner,  clearly  indi- 
cated by  his  words  or  acts,  to  dedicate  the  land  to  public 
use  and  an  acceptance  by  the  public  of  the  dedication. 
This  acceptance  is  generally  established  by  the  use  by  the 
public  of  the  land  for  the  purpose  to  which  it  had  been 
dedicated.  These  propositions  are  thoroughly  established 
by  a  long  line  of  decisions,  and  it  will  only  be  necessary  to 
refer  to  the  following:  San  Francisco  v.  CaMerwoodj  81  CaL 
680;  Washbume  on  Easements,  132;  Harding  v.  Jasper,  14 
CaL  647;  Child  v.  Chappel  9  K  Y.  Reports,  257;  Wash- 
bume on  Easements,  239,  140.  This  use  must  be  of  such 
duration  that  the  public  interest  and  private  rights  would 
be  materially  impaired  if  the  dedication  were  revoked,  and 
the  use  by  the  public  discontinued.  {Cincinnati  v.  While,  6 
Peters,  431,  439;  2  Smith's  Leading  Cases,  182,  and  cases 
cited.)  In  order  to  establish  the  dedication,  the  plaintiff 
also  produced  what  is  known  as  the  Van  INess  Ordinance 
Map,  But  the  Van  Ness  Ordinance  relates  only  to  lands 
lying  west  of  Larkin  street^  and  on  the  map  made  in  pursu- 
ance of  the  ordinance,  this  land  is  marked  only  by  a  eroa^ 
to  indicate  its  use  as  a  cemetery.  This  map,  ^erefore,  Uiii 
not  tend  to  prove  the  dedication  as  a  public  park.  My  con- 
clusion on  this  branch  of  the  case  is,  that  the  land  has  not 
been  dedicated  to  the  public  use  as  a  park.  I  do  not  under- 
stand counsel  to  claim  that  it  was  dedicated  as  a  public 
^  cemetery;  but  if  it  had  been  so  dedicated,  it  had  practically 

V  ceased  to  be  used  as  such,  through  the  action  of  the  city 

[^  authorities,  before  the  passage  of  the  Act;  and  I  presume 

it  will  not  be  contended  that  it  was  not  competent  for  the 
Board  of  Supervisors,  as  a  police  regulaticm  merely,  to  pro- 
hibit the  use,  as  a  public  burying  ground,  of  a  parcel  of 
land  situate  nearly  in  the  heart  of  a  large  and  growing  city. 
In  discussing  the  second  ground  on  which  the  Act  is 
alleged  to  be  unconstitutional  it  becomes  material  to  inquire 
into  the  tenure  by  which  the  title  to  this  land  was  acquired 
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and  is  now  held  by  the  city  and  county.  It  is  conceded  to 
be  a  portion  of  what  are  known  as  the  pueblo  lands  held  bj 
the  City  and  County  of  San  Francisco,  as  the  successor  of 
the  former  Mexican  Pueblo  of  Yerba  Buena.  The  nature  of 
this  title  has  been  ao  often  discussed  and  repeatedly  ad- 
judicated by  this  Court  that  it  would  now  be  a  work  of  supere- 
rogation to  undertake  anew  a  critical  analysis  of  it.  It  will 
be  sufficient  to  state  generally  that  it  has  been  established 
by  these  decisions  too  firmly  to  be  shaken  or  overthrown  at 
this  late  day  that  neither  the  former  pueblo,  nor  the  city  and 
county,  as  its  successor,  ever  held  an  indefeasible  proprietary 
interest  in  these  lands.  On  the  contrary,  they  were  and  are 
held  only  in  trust  for  certain  municipal  purposes.  Under 
the  Mexican  system,  while  the  pueblo  might  dispose  of  the 
lands  or  use  them  in  pursuance  of  the  trust  on  which  they 
were  held,  they  were  nevertheless  subject  to  the  disposition 
of  the  Gbvemor  without  the  consent  of  the  municipal  au- 
thorities. On  the  change  of  Government  what  had  before 
been  known  as  the  Pueblo  of  Yerba  Buena  was  incorporated 
as  the  City  of  San  Francisco,  and  afterwards  as  the  city  and 
County  of  San  Francisco.  As  the  successor  of  the  former 
pueblo  the  city  presented  to  the  Board  of  United  States 
Land  Commissioners  its  claim  for  a  confirmation  of  its  title 
to  these  lands.  These  proceedings  resulted  in  a  final  decree 
of  confirmation  by  the  Circuit  Court  of  the  United  States 
(to  which  Court  the  case  had  been  transferred),  by  which 
decree  the  trust  on  which  the  lands  were  held  is  distinctly 
recognized.  Subsequently  the  Congress  of  the  United  States, 
by  two  special  Acts,  released  the  fee  of  the  land  to  the  City 
and  County  of  San  Francisco;  but  upon  the  trusts  already 
referred  to.  Whilst  the  Mexican  Grovemment  exercised 
dominion  over  this  territory,  it  had  the  power  to  direct  hois 
the  trust  should  be  executed  by  the  pueblo,  and  to  enlarj?!:' 
or  limit  its  power  in  respect  to  the  disposition  of  these  lands : 
and  when  California  waa  erected  into  a  State  of  the  Amcri^ 
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can  XTnioxi,  it  succeeded  to  the  power  which  the  Qovernment 
of  Mexico  had  before  exercised  over  its  mumcipalities,  in 
respect  to  the  control  and  disposal  of  the  pueblo  lands  so 
soon  as  the  title  of  the  pueblo,  or  its  successor,  and  the 
nature  of  the  trust  on  which  the  lands  were  held,  should  be 
recognized  and  ascertained  by  the  proper  tribunals  of  the 
United  States  created  for  that  purpose.  This  has  been  done. 
The  title  has  been  recognized  and  the  trust  declared,  not 
only  by  the  Courts  of  the  United  States,  to  whom  the  sub- 
ject was  referred,  but  also  by  special  Acts  of  Congress,  as 
already  stated.  Acting  upon  its  power  to  control  and  enforce 
this  trust,  the  Legislature,  as  early  as  the  year  1851,  directed 
certain  of  these  lands  to  be  conveyed  to  several  persons  as 
Commissioners  of  the  Funded  Debt  of  the  City  of  San 
Francisco  with  power  in  the  Commissioners  to  sell  and  con- 
vey said  lands,  and  out  of  the  proceeds  to  pay  off  the  funded 
debt  of  said  city.  I^umerous  sales  were  made  by  these 
Commissioners,  and  the  titles  conveyed  by  them  have  been 
repeatedly  recognized  by  this  Court  as  valid.  We  have  also 
decided,  and  it  is  now  perfectly  well  settled  in  this  State, 
that  the  City  of  San  Francisco  had  no  such  proprietary  inter- 
est in  these  lands  as  was  subject  to  levy  and  forced  sale  on 
execution ;  that  the  tenure  by  which  the  lands  were  held  was 
of  a  fiduciary  nature,  and  could  not  be  alienated  except  in 
accordance  with  the  trust,  and  it  was  for  the.  L^slature  to 
decide  how  the  trust  should  be  performed.  In  support  of 
4  these  propositions,  I  refer  to  the  following  authorities :    Hart 

f'  v.  Burnett  15  Cal.  668,  573,  et  passim;  Payne  v.  TreadweU, 

16  id.  220 ;  Brovm  v.  San  Francisco,  id.  457 ;  City  and  County 
of  San  Francisco  v.  Biedeman,  17  id.  461 ;  Lease  v.  Clark, 
18  id.  673 ;  Brenham  et  al.  v.  Mayor  of  San  Jose,  24  id.  602 ; 
Greeley  v.  Tovmsend  et  al.,  26  id.  610 ;  Redding  v.  White, 
27  id.  286 ;  Orogan  v.  San  Francisco,  18  id.  614;  Steiribach 
v.  Moore,  30  id.  606 ;  Board  of  Education  v.  Fowler,  19  id. 
20;  FuUon  v.  Hardon,  20  id.  480,  et  seq.;  White  v.  Moses, 
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21  id.  41 ;  Carleton  v.  Townsend,  28  id.  228 ;  Halliday  v, 
Frisbie,  16  id.  686 ;  Townsend  v.  Oreeley,  5  Wallace,  TJ.  S.  R 
826;  Townsend  v.  5w6anfc,  id.  887;  Seals  v.  Doane,  17  id. 
484 ;  Kisslvng  v.  iSAa^;,  28  id.  446 ;  Hvhbard  v.  Sullivan,  18 
id.  626;  McCracJeen  v.  iSow  Francisco,  16  id.  621 ;  People  v. 
Co<m,  26  OaL  649 ;  Pcopfo  v.  /Son  Francisco,  36  id.  601 ;  San 
Francisco  v.  Calderwood,  81  id.  688;  People  v.  Z?oe^  86  id. 
222.  These  authorities  conclusively  establish  that  the  tenure 
by  which  these  lands  are  held  is  wholly  different  from  that  by 
which  lands  acquired  by  a  municipality  by  gift  or  purchase 
are  ordinarily  held ;  and  whatever  may  be  the  extent  of  the 
legislative  power  over  the  latter  class  of  lands,  there  can  be  no 
doubt,  I  think,  that  in  respect  to  pueblo  lands  it  is  com- 
petent for  the  L^slature  to  control  and  direct  how  they 
flhall  be  managed  and  controlled,  or  disposed  of  by  the  muni- 
cipal corporation. 

The  last  proposition  urged  by  the  appellants  is,  that,  inas- 
much as  the  Constitution  provides  for  the  organization  of 
county,  city,  and  town  governments  for  the  administration  of 
their  local  affairs,  the  necessary  implication  is^  that  it  was 
intended  to  prohibit  the  Legislature  from  usurping  the  func- 
tions of  these  municipal  bodies  by  taking  upon  itself,  through 
its  constituted  agents,  against  the  will  and  without  the  con- 
sent of  the  municipal  authorities,  the  performance  of  duties 
which  pertain  only  to  the  municipal  body  itself.  In  support 
of  this  argument  it  is  said  that  the  erection  of  a  City  Hall 
is  a  purely  local  improvement,  and  that  it  was  for  the  dtj 
and  county  to  determine  for  itself  whether  it  needed  such  an 
improvement,  and  if  so,  when  and  how  it  should  be  made, 
and  at  what  cost,  and  how  the  expense  should  be  defrayed. 
But  it  is  well  settled,  in*  this  State  at  least,  that  municipal 
corporations  are  but  subordinate  subdivisions  of  the  Stale 
Government,  which  may  be  created,  altered,  or  abolished,  at 
the  will  of  the  Legislature,  which  may  enlarge  or  restrict 
their  powers,  direct  the  mode  and  manner  of  their  exercise, 
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and  may  define  what  acts  ihej  may  or  may  not  perform,  sub* 
jecty  however,  to  the  limitation  that  the  Legislature  cannot 
direct  the  performance  of  an  act  which  will  impair  the  obli- 
gation of  a  contract  On  the  theory  of  the  appellants  it 
would  be  difficult,  if  not  impracticable,  to  define  the  line 
at  which  the  power  of  the  Legislature  to  interfere  in  the 
affairs  of  a  municipal  corporation  would  terminate.  We 
have  already  discided  that  it  may  compel  the  corporation  to 
reduce  the  grade  of  a  street,  and  may  preeoribe  the  detaila 
for  letting  out  the  contract,  etc.  {People  ex  reL  Ferffuson  v. 
San  Francisco,  86  CaL  595,  601.) 

In  Payne  v.  Treadwell,  16  CaL  238,  this  Court  says:  "  The 
principal  of  the  numerous  cases  cited  is,  that  a  municipal 
corporation  is  a  public  institution,  created  for  public  pur- 
poses; that  the  mimicipality  is  a  political  subdivision  or 
department  of  the  State,  governed  and  r^^ated  and  con- 
stituted by  public  law;  that  the  agents  who  administer  its 
affairs  derive  their  power  from  the  L^slature,  and  can  only 
act  in  obedience  to  legislative  authority;  that  the  original 
power  to  control,  as  well  as  to  create  them,  therefore,  is  in 
the  Legislature,  and  that  the  Legislature  can  as  well  imme- 
diately direct  the  use  and  disposition  of  the  public  property, 
as  a  general  rule,  as  it  can  mediately  do  this  by  appointing* 
or  providing  for  the  appointment  of  agents,  or  giving  author- 
ity for  that  purpose;  in  other  words,  what  the  L^slature 
can  authorize  to  be  done,  it  can  itself  do.  The  agents  of  the 
corporation  can  sell  or  dispose  of  the  property  of  the  corpo- 
ration only  in  the  way  and  according  to  the  order  of  the 
Legislature;  and,  therefore,  the  Legislature  may,  by  law 
operating  immediately  upon  the  subject,  dispose  of  this  prop- 
erty, or  give  effect  to  any  previous,  disposition  or  attempted 
disposition  of  it  The  property  itself  is  a  trust,  and  the 
Legislature  is  the  prime  and  original  controlling  power, 
managing  and  directing  the  use,  disposition,  and  directi(xi 
of  it    Otherwise  the  solecism  would  appear  of  a  derivative 
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power  higher  in  degree  and  different  in  kind  from  the  source 
of  its  derivation.'*  In  Hart  v.  Burnett,  15  Cal.  568-573,  et 
passim,  the  same  views  substantially,  if  not  directly  ex- 
pressed, were  distinctly  intimated.  These  decisions  have 
been  too  long  acquiesced  in  to  be  now  overthrown;  and  so 
many  valuable  property  rights  have,  doubtless,  been  acquired 
on  the  faith  of  them,  that  disastrous  consequences  would  en- 
sue if  a  different  rule  was  now  established.  In  my  opinion 
the  Act  in  question  is  not  unconstitutional,  and  the  applica- 
tion for  an  injunction  was  properly  denied. 
Order  affirmed. 


[No.  2.S24.] 

DOMINGO  PUJOL  v.  JAMES  McKINLAT,  OARMEN 
AMESTI  D«  MoKINLAY,  ELENA  B.  McKINLAY, 
MARIA  F.  G.  MoKINLAY,  JOSE  G.  F.  A.  McKIN- 
LAY,  PRUDENCIA  G.  MoKINLAY,  and  JANE 
KRAMPNER 

IimiUDST     STIPtTIATaD    ST     COKTSACT    OKLT     PABTLT     BZHCUTBD. — When    •& 

agreement  was  made  between  Pujol  and  McKlnlay  that  Pujol  should 
advance  money  to  redeem  McKlnlay's  land  from  an  execution  sale;  that 
lie  should  be  paid  Interest  at  the  rate  of  two  and  a  half  per  cent  per 
month,  compounding  quarterly  on  his  adrances;  that  after  redemption 
be  should  advance  a  further  sum  sufficient  to  make  the  whole  advance 
three  thousand  dollars,  for  which  sum  at  the  said  rate  of  interest 
ICcKinlay  mm  to  glTS  his  note  and  mortgage;  and  it  appeared  that 
after  redemption  and  the  taking  or  a  Sheriff's  deed  by  Pujol,  he  made 
BO  tender  of  the  additional  sum,  nor  did  McKlnlay  tender  the  note  and 
mortgage:  fMd,  that  Pujol  was  entitled  to  Interest  on  his  advances  at 
the  stipulated  rate;  that  McKlnlay  could  not  defeat  It  on  the  plea  that 
•uch  was  not  to  be  the  rate  unless  the  full  amount  of  three  thousand 
dollars  was  advanced,  because  Pujol  was  not  In  default  so  long  as  no 
tender  of  tiie  note  and  mortgage  had  been  made  by  McKlnlay;  and 
that  before  McKlnlay  eonld  ask  equity  to  compel  Pujol  to  transfer  the 
legal  title  acquired  by  the  SherllTs  deed,  he  must  do  equity  by  paying 
Pujol  his  advances  with  the  interest  stipulated. 
■■  WHO  BmiKS  Bquxtt  MUST  DO  EQUITY. — Where  parties  come  into  a  Court 
«<  equity  eesking  to  enforce  a  trost  created  In  their  flavor  under  a 
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tontraet,  their  right  to  tho  toU€f  demanded  helnji  founded  on  the  coa- 
tract  Itself,  they  cannot  claim  the  benefit  of  nich  portions  of  It  as  are  to 
their  adTaiitai^e  and  repudiate  the  rest. 

UkLIQUIDATBD  DAXAGHB    not   PATinXTS   ON   ACCB0INO  INTBBBAT  ACCOUNT. 

Where  Pnjol  leased  a  ranch  from  McKlnlaj  at  a  rent  of  a  certain  nam- 
ber  of  calves  to  be  delivered  annually;  and  afterwards  advanced  money 
to  redeem  the  ranch  from  an  execution  sale  under  an  agreement*  that 
he  was  to  be  repaid  the  advance  with  interest  at  the  rate  of  two  and  a 
half  per  cent  per  month,  compounding  quarterly;  and  no  calves  were 
delivered  or  rent  paid :  MIA,  on  a  settlement  of  accounts  that  McKinlay's 
claim  for  non-dellvery  of  the  calves  was  in  the  nature  of  unliquidated 
damages;  and  that,  though  equity  in  making  a  settlement  might,  for 
the  purpose  of  avoiding  a  multiplicity  of  actions,  estimate  such  dam- 
ages and  deduct  them  from  Pujol's  demand.  It  would  not  compute  the 
interest  on  his  demand  with  rents — In  other  words.  It  would  not  treat 
such  damages  as  pro  tanto  a  payment  of  Pujol's  demand  at  the  several 
dates  when  the  calves  were  to  be  delivered. 

IHTERBST  BT  WAT  OF  DAMAGBS  ON  VALUB  OF  PBOPBBTT  CONVBBTBD. — It  IS 

well  settled  that  in  an  action  at  law  for  the  conversion  or  non-delivwy 
of  personal  property  agreed  to  Im  delivered.  Interest  may  be  awarded  by 
way  of  damages  for  a  breach  of  the  contract;  and  there  are  even  more 
cogent  reasons  why  equity  should  adopt  the  same  rate  In  the  settlemeat 
of  a  long  standing  account. 
Account  fob  Rbnts  in  Bquitt  though  Mbbgbb  of  Immjsm  at  Law. — Where 
a  lessee,  having  redeemed  the  property  leased  from  an  execution  salo 
and  received  the  Sheriff's  deed,  recovered  In  ejectment  against  the 
lessor;  but  it  appeared  that  as  a  matter  of  fact  the  lessee.  In  making 
such  redemption,  did  it  In  trust  for  the  lessor:  helA,  that  although  at 
law  the  lease  was  merged  in  the  lessee's  new  title  and  recovery  in 
ejectment,  In  equity  there  was  no  merger;  and  that  on  a  settlement  «f 
accounts  the  lessee  was  chargeable  with  rents  during  the  whole  time. 


AppbaIi  from  the  District  Oourt  of  the  Third  Judicial  Di8> 
trict^  Monterey  County. 

This  was  an  action  to  quiet  Ae  plaintiff's  alleged  title  to 
the  Rancho  "  More  y  Cayucos/'  in  San  Luis  Obispo  County, 
to  set  aside  a  deed  thereto  made  on  November  24th,  1857, 
by  James  McKinlay  to  his  wife  Carmen  Amesti  de  McKin- 
lay,  and  for  general  relief.  The  defendants  answered,  and 
among  other  things  set  up,  by  way  of  cross-complaint,  that 
plaintiff  held  the  possession  of  said  property  as  a  lessee,  and 
also  held  die  legal  title,  under  a  Sheriff's  deed,  by  way  of 
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mortgage,  or  in  trust,  to  secure  certain  advances  made  by 
him;  and  they  prayed  for  an  account  of  the  moneys  due 
him;  also,  for  an  account  of  the  rente  due  them;  also,  that 
plaintiff  should  be  enjoined  from  asserting  title  ag^st 
them,  or  right  of  possession,  except  as  lessee  of  an  unex- 
pired term,  and  compelled  to  convey  to  them  the  title  ac- 
quired under  the  Sheriff's  deed,  and  for  general  relief.  The 
action  waa  originally  commenced  in  1865,  in  the  District 
Court  of  the  First  Judicial  District,  for  San  Luis  Obispo 
C!ounty,  but  seems  to  have  been  afterwards  transferred  to 
the  District  Court  of  the  Third  Judicial  District,  for  Monte- 
rey County,  where  it  was  tried,  and  findings  filed  on  Sep- 
tember 22d,  1869. 

From  the  findings  it  appears,  among  other  things,  that  in 
1857  James  MoKinlay,  the  owner  of  the  ranch  in  question, 
being  involved  in  certain  litigation,  conveyed  to  his  wife  the 
whole  of  that  part  of  the  ranch  known  as  the  ^^Cayucos," 
and  one  half  of  that  part  known  as  the  "  Moro,"  in  trust,  to 
receive  and  apply  the  rents,  issues,  and  profits  to  her  support 
and  maintenance,  and  to  the  support,  maintenance,  and  edu- 
cation of  the  children  then  born  or  which  might  thereafter 
be  bom  unto  them;  that  this  deed  was  made  with  intent  to 
hinder,  delay,  and  defraud  one  Jane  Allen  in  enforcing  any 
judgment  which  she  might  recover  in  an  action  brought  by 
her  and  then  pending  against  him,  but  that  neither  his  wife 
nor  the  children  knew  of  any  such  intent,  or  were  privy  to 
it;  that  Jane  Allen  afterwards  recovered  judgment,  upon 
which  execution  was  issued,  and  all  the  right,  title,  and  in- 
terest of  James  McKinlay  in  said  ranch  was  sold  thereunder, 
and  a  Sheriff's  certificate  of  sale  issued  to  her;  that  under 
these  circumstances,  and  while  affairs  were  in  this  condition, 
on  December  29th,  1859,  James  and  his  wife  leased  the 
ranch  (except  three  hundred  acres  of  arable  land,  which, 
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with  the  privilege  of  pasturage  on  the  ranch  for  two  hunt- 
dred  or  three  hundred  head  of  cattle  and  horses  and  their 
increase/  they  reserved  to  themselves)  to  Domingo  Pujol, 
the  pkintifi,  for  the  term  of  six  years  from  March  Ist,  1860, 
with  the  privilege  of  surrendering  it  at  the  end  of  three 
years  —  the  plaintiff  to  deliver  to  them,  as  rent,  two  hundred 
calves  (one  hundred  heifer  and  one  hundred  bull  calves)  an^ 
nually,  and  to  pay  the  taxes;  that  plaintiff  entered  into  pos- 
session of  the  ranch,  under  the  lease,  on  March  IjBt,  1860, 
and  sto(3ked  it  with  cattle  and  horses  belonging  to  the  Hxm 
of  Sanjurgo,  Bolado  &  Pujol;  that  when  the  time  for  redemp- 
tion from  the  AUen  sale  was  about  expiring,  James  applied 
to  Pujol  for  a  loan  of  money  to  redeem,  which  the  latter  at 
first  refused  to  make,  on  the  ground  that  James  had  con- 
veyed to  his  wife  and  children,  but  upon  James'  assurance 
that  he  had  made  that  conveyance  for  his  own  pnds,  plaintiff, 
on  June  19th,  1860,  made  him  a  loan  of  two  hundred  dollars, 
to  secure  the  payment  of  which,  with  interest  thereon,  at 
the  rate  of  two  and  a  half  per  celit  per  month,  he  took  a 
note  and  mortgage  on  the  ranch,  and  at  the  same  time,  and 
simultaneously  therewith,  the  two  entered  into  a  written 
agreement  to  the  effect  that  Pujol  was  to  redeem  the  rancH 
from  the  Allen  sale,  and  after  the  redemption  loan  a  further 
sum,  which,  with  the  redemption  money  and  money  loaned, 
would  make  up  an  amoimt  of  three  thousand  dollars,  for 
which  James  was  to  give  his  note,  bearing  interest  at  two 
i  and  a  half  per  cent  per  month,  compounding  every  three 

^)  months,  and  a  mortgage,  executed  by  himself  and  wife, 

upon  the  ranch  to  secure  the  same;  that  the  plaintiff  did 
redeem  from  the  Allen  sale,  and  afterwards,  on  November 
14th^  1860,  there  having  been  no  redemption  made  from 
him,  the  Sheriff  executed  his  deed  for  the  ranch  to  Pujol, 
which  was  duly  recorded;  that  Pujol  did  not  offer  to  pay  to 
James  the  additional  sum  necessary  to  make  up  the  amount 
of  tliree  thousand' dollars  contemplated  in  the  agreement, 
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and  the  note  and  mortgage  therein  provided  for,  though 
executed  and  readj  to  be  delivered  on  the  payment  of  such 
additional  amount,  were  never  in  fact  delivered  or  tendered; 
that  the  plaintifiE  remained  in  possession  of  the  ranch,  but 
never  paid  any  rent,  nor  was  any  rent  demanded  of  him; 
that  in  May,  1861,  James'  indebtedness  to  the  plaintiff,  or 
rather  to  ihe  firm  of  Sanjurgo,  Bolado  &  Pujol,  was  two 
thousand  nine  hundred  and  sixty-five  dollars  and  sixty-five 
cents  for  redemption  money  and  money  loaned,  with  interest, 
and  they  proposed,  upon  the  payment  to  them  of  three  thou- 
sand dollars  and  the  release  of  the  plaintiff  from  paying  rent 
for  the  ranch  for  a  number  of  years,  to  reconvey  the  ranch 
to  him,  which  proposition  he  agreed  to,  but  failed  to  raise 
the  necessary  money;  that  on  further  negotiation  it  was 
agreed  that  James  should  give  a  note,  by  himself  and  wife, 
for  three  thousand  dollars,  bearing  interest  at  two  and  a  half 
per  cent,  per  month,  and  a  mortgage  on  the  ranch,  by  both, 
to  secure  it,  and  receive  a  reconveyance,  and  the  papers 
■were  accordingly  prepared,  but,  when  the  parties  met  to 
execute  them,  James  refused  to  do  so,  and  the  transactions 
of  the  parties  remained  unsettled;  that  in  March,   1862, 
plaintiff,  while  still  in  possession  of  the  ranch,  except  the 
portion  reserved,  commenced  an  ejectment  suit  in  San  Luis 
Obispo  County,  against  James,  to  recover  possession  of  the 
ranch  and  damages,  and  about  the  same  time,  but  after  James 
was  served  in  that  suit,  plaintiff  wrote  to  him  to  go  to  Mon- 
terey, where  he  would  meet  Bolado,  his  partner,  who  was 
authorized  to  make  a  settlement  of  the  matter  in  dispute; 
that  James  proceeded  to  Monterey  and  found  Bolado,  and 
various  negotiations  took  place,  which  resulted  in  no  defitiite 
settlement;  that  while  James  was  absent,  engaged  in  the 
negotiations  pending,  a  default  was  taken  in  the  ejectment 
«uit,  a  judgment  entered  against  him,  a  writ  of  restitution 
issued,  and  a  return  made  by  the  Sheriff  of  its  execution 
**}yj   dispossessing   the   defendant   James    and   delivering 
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peaceable  possession  to  the  plaintiff; "  that  the  ranch  con- 
tinued to  be  assessed  to  James,  and  he  paid  the  taxes;  that 
in  October,  1864,  James  being  in  possession  of  the  portion 
of  the  ranch  reserved  in  the  lease,  the  plaintiff  commenced 
an  action  of  forcible  entry  and  unlawful  detainer  against 
him,  in  which  he  recovered  judgment,  and  on  June  16th, 
1865,  a  writ  of  restitution,  issued  thereon,  was  executed  by 
the  Sheriff  "  by  causing  the  plaintiff  to  have  possession  of 
the  premises  described  in  the  writ;  ^'  and  that  the  next  day 
the  plaintiff  commenced  the  present  suit. 

As  conclusions  of  law,  the  Court  below  found  that  the 
deed  of  trust  to  Carmen  Amesti  De  McKinlay  was  deliv- 
ered before  the  plaintiff  had  acquired  any  title  to  the  ranch, 
and  that  it  vested  title  iii  her  as  against  all  persons^  but 
creditors  of  her  husband,  subject  to  any  liens  upon  it  against 
him,  and  to  the  right  of  his  creditors  to  attack  it  as  fraudu- 
lent; that  plaintiff  was  not  a  creditor  at  the  time  of  its 
execution,  and  therefore  not  in  a  position  to  attack  it  sis 
fraudulent;  that  on  the  redemption  from  the  Allen  sale 
plaintiff  became  subrogated  to  tibe  position  of  Jane  Allen, 
but  subject  to  the  relation  between  him  and  the  defendants 
created  by  the  agreement  under  which  he  became  such  re- 
demptioner;  that  by  virtue  of  the  lease,  entry,  and  posses- 
sion under  it,  there  having  never  been  any  surrender,  plaintiff 
was  estopped  from  denying  Mrs.  Mclflnlay's  title;  that  the 
redemption  from  the  Allen  sale  was  for  the  benefit  of  the 
defendants^  and  the  deed  obtained  from  the  Sheriff  in  the 
ejectment  case  vested  title  in  the  plaintiff  only  in  trust,  until 
the  debt  for  three  thousand  dollars  should  be  secured  by 
note  and  mortgage;  that  defendants  were  not  in  default  for 
not  tendering  the  note  and  mortgage,  for  the  reason  that 
plaintiff  did  not  tender  the  sum  necessary  to  make  up  the 
amoimt  of  three  thousand  dollars,  as  contemplated  by  the 
agreement;  that  the  relations  of  debtor  and  creditor  still 
existed;  that  the  judgment  in  the  ejectment  smt  not  being 
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fraudulent^  nor  anytihing  having  been  done  to  prevent  the 
defendant  therein  from  putting  in  an  answer  and  defending 
the  case,  was  conclusion  of  title  in  fee  as  against  James^  and 
as  to  him  merged  the  term  of  the  lease  to  plaintiff,  but 
did  not  affect  the  rights  of  Mrs.  McKinlay  or  her  children ; 
that  consequently  plaintiff  was  not  entitled  to  the  relief 
demanded;  that  defendants,  on  their  cross-complaint,  wen? 
entitled  to  an  account  of  the  rents  of  the  ranch  from  tho 
date  of  the  lease,  and  also  to  an  account  showing  the  mon^ 
eys  advanced  by"  plaintiff  for  redemption,  loans,  and  taxes, 
and  the  interest  thereon ;  that  upon  payment  of  the  amount 
found  due  the  plaintiff  on  such  accounting,  defendants  would 
be  entitled  to  a  reconveyance,  and  that  the  matter  should  be 
referred  to  the  Court  Commissioner  to  state  the  accounts. 

The  Court  Commissioner,  in  stating  the  accounts,  found 
that  the  amount  advanced  by  tiie  plaintiff  for  redemption 
was  two  thousand  and  forty-six  dollars,  the  amount  loaned 
two  hundred  dollars,  and  the  amount  paid  for  taxes  nine 
hundred  and  sixty-four  dollars  and  sixty-five  cents;  that 
plaintiff  was  entitled  to  interest  on  these  advances  at  the 
rate  of  two  and  a  half  per  cent  per  month,  compounding 
quarterly,  amounting  in  all  to  thirty-five  thousand  five  hun- 
dred and  forty-four  dollars  and  forty-eight  cents;  that  the 
defendants  were  entitled  to  credit  for  the  value  of  the  calves 
reserved  as  rent  as  the  same  became  due,  with  legal  interest 
thereon,  amounting  to  two  thousand  and  eighty-four  dollars 
and  seventeen  cents,  to  James  McSKinlay,  up  to  the  judg- 
ment in  ejectment,  and  seven  thousand  three  hundred  and 
twenty-four  dollars  and  seventy  cents  to  Mrs.  McKinlay  up 
to  date,  leaving  the  amount  due  the  plaintiff  twenty-six 
thousand  one  hundred  and  thirty-five  dollars  and  sixty-one 
cents. 

Exceptions  being  taken  to  the  accounts  as  stated  by  the 
Commissioner,  new  accounts  were  filed,,  which  reduced  the 
amount  of  plaintiff's  demand  to  thirty-four  thousand  eight 
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hundred  and  forty-five  dollars  and  eighty-four  cents ;  struck 
out  interest  on  the  value  of  the  calves,  and  thereby  reduced 
the  credits  in  favor  of  defendants  to  eight  thousand  one  hun- 
dred and  forty-three  dollars  and  seventy-five  cents,  leaving 
the  amount  due  the  plaintiff  twenty-six  thousand  seven  hun- 
dred and  two  dollars  and  nine  cents. 

Upon  the  findings  of  the  Court,  the  report  of  the  Com- 
missioner, and  the  last  accounts  filed,  final  judgment  was 
entered  in  accordance  therewith,  and  further  providing  that 
upon  the  payment  to  the  plaintiff  of  the  amount  so  found 
due  him  within  one  hundred  and  twenty  days,  he  should 
reconvey  said  ranch  to  defendants  as  they  held  it  before; 
and  diat  in  default  of  such  payment  the  crosa-ccMnplaint 
should  be  dismissed  and  defendants  barred  and  foreclosed  of 
all  equity  of  redemption  in  the  ranch. 
'  The  plaintiff  moved  for  a  new  trial,  which  was  denied ; 
and  he  then  took  an  appeal  from  the  judgment  and  order. 
In  the  meanwhile  the  defendants  also  took  an  appeal  from 
the  judgment,  and  urged  as  objections  the  points  discussed 
in  the  opinion.    Both  appeals  were  heard  together. 

William  J.  Qraves,  Walter  Murray,  and  Edward  Pringle, 
for  Plaintiff,  Appellant,  and  Eespondent 

S.  Heydenfeldt,  D.  8.  Gregory,  and  P.^K.  Waodside,  for 
Defendants,  Appellants,  and  Bespondents. 

By  the  Court)  Cbogkbtt,  J,: 

In  this  case  there  were  cross-appeals,  and  so  much  of  the 
judgment  as  the  plaintiff  appealed  from  was  affirmed  from 
the  bench.  The  defendant's  appeal  relates  only  to  the  ac- 
counting which  was  had  under  the  order  of  the  Court,  and 
the  errors  alleged  are :  First,  that  the  Court  computed  inter- 
est at  the  rate  of  two  and  one  half  per  cent  per  month,  com- 
pounded quarterly  and  without  rests,  upon  the  amount  ad- 
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▼anced  by  the  plaintifi  to  effect  the  redemption  from  Allen^ 
and  upon  the  Bums  paid  by  the  plaintiff  for  taxes  on  the 
land;  second,  that  the  Ck)urt  refused  to  allow  to  the  defend- 
ant interest  on  the  value  of  the  calves,  which  were  to  be 
paid  annually  by  the  plaintiff  as  rent  for  the  land  under 
lease;  third,  that  the  Court  erred  in  refusing  to  charge  the 
plaintiff  with  the  value  of  James  McKinlay's  one  quarter 
interest  in  the  calves,  after  the  date  of  the  judgment  in 
ejectment  in  favor  of  the  plaintiff  against  McKinlay. 

In  considering  the  first  point,  it  is  to  be  observed  that,  by 
the  contract  of  the  19th  of  June,  1860,  McKinlay  stipulated 
that  the  plaintiff  should  be  paid  interest  on  his  advances  at 
the  rate  of  two  and  one  half  per  cent,  per  month,  com- 
pounded quarterly,  and  the  only  reason  now  urged  against 
this  rate  of  interest  is,  that  under  the  contract  the  plaintiff 
was  to  advance  a  further  sum,  which,  when  added  to  the 
other  advances  would  aggregate  the  sum  of  three  thousand 
dollars,  and  it  is  said  that  inasmuch  as  the  last  named 
advance  was  never  made  by  the  plaintiff,  the  contingency  did 
not  happen  upon  which  McKinlay  agreed  to  pay  so  high  a 
rate  of  interest;  hence  it  is  claimed  that  the  plaintiff  is 
entitled  only  to  legal  interest  on  the  sums  actually  advanced. 
But  under  the  contract  of  June  nineteenth,  the  undertaking 
of  the  plaintiff  to  make  the  last  advance,  and  of  McKinlay, 
that  he  and  his  wife  would  make  and  deliver  their  promis- 
sory note  and  mortgage  to  secure  the  three  thousand  dollars, 
were  mutual  and  dependent  covenants;  they  were  concur- 
rent acts,  to  be  performed  at  the  same  time,  and  neither  ol 
the  parties  could  put  the  other  in  default,  except  by  an  offei 
to  perform  on  his  part;  and  McKinlay  having  failed  to  ten 
der  the  note  and  mortgage,  on  or  before  September  3d,  I860, 
the  plaintiff  was  in  no  default  in  omitting  to  tender  the 
additional  advance  before  that  period,  and  on  that  day  he 
became  entitled,  under  the  contract,  to  the  Sheriff's  deed 
for  the  property.    Assuming  that  he  held  the  legal  title  t'aus 
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acquired,  subject  to  a  trust  created  under  the  contract  of 
June  nineteenth,  in  favor  of  McKinlay  and  wife,  neverthe- 
less when  they  come  into  a  Court  of  equity,  seeking  to  en- 
force the  trusty  their  right  to  the  relief  demanded  is  founded 
on  the  contract  itself,  and  they  cannot  claim  the  benefit  of 
such  portions  of  it  as  are  to  their  advantage,  and  repudiate 
the  rest.  The  plaintiff,  as  we  have  seen,  was  in  no  default 
until  af ter#  he  had  obtained  the  Sheriff's  deed,  and  the  de- 
fendants are  not  entitled  to  divest  him  of  the  legal  title, 
except  on  payment  of  his  advances,  with  the  stipulated  rate 
of  interest.  The  maxim,  that  he  who  seeks  equity  must  do 
equity,  applies  to  the  defendants'  case.  In  Hidden  v.  Jordan, 
28  Cal.  3^18,  the  plaintiff  sought  to  enforce  a  parol  trust,  simi- 
lar to  that  in  this  case;  and  it  was  held  that  he  could  enforce 
the  trust  only  by  the  payment  of  the  stipulated  sum,  with 
the  agreed  rate  of  interest,  which  was  largely  in  excess  of 
the  legal  rate  when  none  was  agreed  upon.  I  think  that 
case  is  decisive  of  the  point  now  imder  discussion,  and  that 
the  Court  did  not  err  in  computing  interest  at  the  stipulated 
rate.  Nor  did  the  Court  err  in  refusing  to  deduct  the  value 
of  the  calves  from  the  plaintiff's  demand,  as  of  the  several 
dates  at  which  they  were  to  be  delivered  under  the  lease. 
The  defendants'  demand  for  the  non-delivery  of  the  calves 
was  in  the  nature  of  unliquidated  damages,  the  amount  of 
which  could  not  be  ascertained  until  the  accounting  was 
had.  Neither  at  common  law,  nor  under  our  statute,  could 
unliquidated  damages  of  this  nature  be  the  subject  of  a 
set-off  or  counterclaim  in  an  action  at  law  for  a  liquidated 
money  demand,  not  connected  with  or  growing  out  of  the 
same  transaction  in  which  the  alleged  set-off,  or  counter- 
claim, originated;  and  though  a  Court  of  equity,  in  making 
a  final  settlement  of  the  accounts  between  the  parties,  in 
order  to  avoid  a  multiplicity  of  actions,  will  estimate  the 
damages  and  deduct  them  from  the  plaintiff's  demand,  with 
a  view  to  end  the  litigation,  it  will  not,  in  such  cases,  com- 
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piite  the  interest  on  the  plaintiffs  demand  with  rests.  The 
calves  can  in  no  just  legal  sense  be  regarded  as  a  payment 
pro  tanto  of  the  plaintifPs  demand,  as  of  the  several  dates 
wh^i  they  were  to  be  delivered  nnder  the  lease.  The  de- 
fendants, at  most,  had  only  a  cause  of  action  against  the 
plaintiff  for  the  value  of  the  calves,  which  was  unascer- 
tained and  sounded  in  damages.  A  cause  of  action  of  this 
nature  could  not  stop  the  running  of  interest  on  the  plaint^ 
i£P8  demand  until  the  final  accounting,  and  the  value  of  the 
calves  was  ascertained.  But  I  think  the  Court  erred  in 
refusing  to  compute  interest  at  the  legal  rate  on  the  value 
of  the  calves  from  the  respective  dates  at  which  they  ought 
to  have  been  delivered.  It  is  well  settled  that  in  an  action 
at  law  for  the  conversion  or  non-delivery  of  personal  prop- 
erty, the  Court  or  jury  may  award  interest  by  way  of  dam- 
ages for  a  breach  of  the  oontract;  and  there  are  even  more 
cogent  reasons  why  a  Court  of  equity  should  adopt  the  same 
rule,  in  the  settlement  of  a  long  standing  account  between 
the  parties,  as  in  this  case.  The  plaintiff  has  had  the  use  of 
the  calves,  or  their  value  for  many  years,  and  there  is  no 
reason,  founded  either  in  law  or  justice,  why  he  should  not 
be  chargeablo  with  interest  on  tiieir  value.  In  respect  to 
the  lUrd  point,  fbe  Cbnrt  below  proceeded  on  the  theory 
that  James  McEinlay^s  interest  in  the  lease  became  merged 
in  and  terminated  by  the  judgment  in  ejectment,  and  conse- 
quently, that  said  McKinlay's  interest  in  the  rent,  under  the 
lease,  was  henceforth  extinguished.  Ttis  was  tmdoubtedly 
true  in  respect  to  McKinlay's  kgal  title  to  the  rents.  If  Mc- 
Kinlay  had  brought  an  action  at  law  to  recover  the  rents^ 
the  judgment  in  ejectment  would  have  been  a  suflScient  an- 
swer to  it.  He  would  have  been  estopped  thereby  from 
asserting  title,  in  an  acti(m  at  law,  to  the  land  or  its  rents. 
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But  he  was  not  bound  to  set  up  his  equitable  defense  in  that 
action;  and  now  that  he  has  appealed  to  a  Court  of  equity, 
it  appears  for  the  first  time  that  the  legal  title  acquired  by 
the  plaintiff,  under  the  Sheriff's  deed,  and  which  was  the 
foundation  of  the  judgment  in  ejectment,  was  and  is  held 
by  him,  subject  to  the  equities  created  by  the  contract  of 
June  nineteenth ;  and  consequently  the  judgment  in  eject- 
ment did  not  have  the  effect  in  a  Court  of  equity  to  merge 
or  extinguish  McKinlay^s  interest  in  the  lease,  or  the  rents 
reseiTcd  thereby.  I  am  therefore  of  opinion  that  the  Court 
erred  in  refusing  to  deduct  from  the  plaintiff's  demand  the 
amount  due  to  James  McKinlay  for  his  portien  of  the  rents, 
during  the  whole  term  of  the  lease,  with  interest  thereon. 

That  portion  of  the  judgment  from  which  the  defendants 
appealed  is  therefore  reversed,  and  the  cause  remanded, 
with  an  order  to  the  Court  below  to  modify  its  judgment  in 
accordance  with  this  opinion^ 

Mr.  Chief  Justice  Sprague  and  Mr.  Justice  Waia^oz,  the 
latter  being  disqualified,  did  not  participate  in  the  foregoing 
decision. 


OAEMEN  AMESn  ra  MoKINLAT,  THOMAS  MADA- 
EIAGA  vr  MT?TTT)IA,  AOT  PUDENOEANA  VAL- 
IE  JO  ns  AMESTI  9.  DANIEL  TUTTLE,  GUADA- 
LUPE RODRIGUES,  A.  MORH,  CHARLES  MOSS, 
HENRY  MARTIN,  JOHN  GRIMER,  ato  JOSHUA 
BROWN. 

JuDOUSNT  voB  Damaobs. — ^A  Judgment  for  damages,  la  an  action  of  eject- 
ment, where  no  damages  are  alleged  In  the  complaint,  la  dearly 
erroneoos. 

Skord  on  FosiCBS  Appbal,  how  vab  to  na  GoNsiDBBaD. — The  record  on  a 
former  appeal  In  the  same  action  may  be  looked  into  for  the  purpose 
of  ascertaining  what  facts  were  then  before  taie  Court,  so  as  to  see  to 
the  correct  application  of  the  rale  that  sach  decision  Is  the  law  of  tbe 


Jan.  18Y2.]  MoKikiat  v.  Tttttlb.  671 


PoUnts  docMcd. 


ease ;  Irat  exempt  for  audi  parpow  the  former  record,  nnleee  It  Is  stipu- 
lated h^  thB  pnttes,  caimet  te  considered. 

Dbcisiow  on  Fobmbb  Appbal,  bow  fab  vhs  Law  of  trs  Case. — ^Tbe  prio- 
cSpIes  and  rules  announced  by  the  Supreme  Court  on  a  former  appeal 
will  be  recognized  on  a  subsequent  appeal  as  the  law  of  the  case,  If  the 
same  questions  are  again  presented  on  the  same  state  of  facts. 

OoCTBiiTB  OF  Hahn  «.  KxLLT,  84  Cal.  391. — The  doctrine  announced  In 
Mahn  ▼.  KeUp,  84  Cal.  891,  as  to  the  presumptions  Indulged  In  favor 
of  the  jurisdiction  and  correctness  of  recitals  of  judgments  of  Courts 
of  general  Jurisdiction,  applies  only  In  cases  where  the  attack  is  col- 
lateral, and  not  where  the  attack  is  direct. 

What  Bicobd  Must  Show  ab  aoainst  Direct  Attack. — ^In  order  to  main- 
tain a  Judgment  on  the  merits,  directly  attacked  a«  on  appeal  there- 
from. It  Is  reqoisite  that  the  record  should  show  that  the  Court  had 
Jurisdiction  of  the  person  against  whom  the  Judgment  was  rendered, 
and  that  such  Judgment  was  warranted  by  the  pleadings  of  the  party 
In  whose  favor  ft  was  rendered;  and  In  determining  these  questions 
recitals  in  the  Judgment  cannot  be  regarded. 

Bbcitai.8  nr  JvnauwHT  kot  Bbcbitbd  on  Dibbct  Attack. — ^Upon  a  direct 
attack,  the  recitals  in  a  Judgment  will  not  be  accepted  as  a  substitute 
for  the  summons  and  proof  of  service,  to  show  Jurisdiction  of  the  per- 
son of  defendant,  any  more  than  would  recitals  in  It  be  received  instead 
of  the  neeessarj  allegations  of  the  pleadings. 

JtrDOlCBHT    IN    BJCCTMNNT    NOT    AUTHOBIZND    UNLNBS    DBFBNDANT    PXOPBBLT 

Chabobd. — In  ejectment  it  Ib  an  indispensable  averment  of  the  complaint 
that  the  defendant  ousted  and  withholds  possession  from  the  plaintiff; 
and  bo  Judgment  can  be  regularly  taken  in  such  case  against  a  person, 
as  to  whom  there  Is  no  such  allegation. 

Action  Aoainst  Pbbbpns  Sobd  bt  Fictitioub  Naxbs^ — ^Where  persons  sxe 
sued  by  flctltlouB  names.  Judgment  against  them  will  not  be  binding 
nnless  the  complaint  be  amended,  as  provided  by  section  sixty-nine  of 
the  Practice  Act,  by  inserting  their  true  names,  so  as  to  allege  that 
theif  are  the  persons  charged. 

AVBWBB    BT    PBBSONB    SUED    UNDBB    FICTITIOUS    NAMBS    NOT    A    WAXVBB    OF 

Ambndmbnt  OF  GOHPLAINT. — Where  persons  sued  and  served  under  fic- 
titious names  appear  and  answer  the  complaint,  such  answer  is  not  a 
waiver  of  an  amendment  of  the  complaint  describing  them  by  their  true 


Complaint  Aoainst  '*Jorn  Dob'*  dobs  not  Supfobt  Judgkbnt  Against 
**  OuAOALUPB  Castbo." —  Where  in  ajectment  against  John  Doe  and 
others^  the  complaint  alleged  that  the  true  names  of  such  defendants 
were  unknown,  and  prayed  that  when  ascertained  they  might  be  in- 
serted with  apt  words  to  charge  them ;  and  Guadalupe  Castro  answered 
ky  his  tnie  name;  aad  there  was  Judgment  against  him,  but  the  record 
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showed  no  amendment  of  tbe  eomplftint  toy  ln«ertlnc  Us  true  nsme: 
Mid,  on  a  direct  appeal  ^  bUn,  tbat  tho  Judgment  was  not  bindlns 
and  should  he  reversbd. 


Apptbat,  from  the  District  Court  of  the  Third  Judicial  Di«- 
trict,  County  of  Santa  Cruz. 

This  was  an  action  of  ejectment,  commenced  iebrnary 
12th,  18^6,  to  recover  possession  of  the  Eancho  "Los  Cor- 
ralitos/*  in  Santa  Cruz  County.  The  complaint  did  not 
aver  any  damages,  and  named  sixty-seven  defendants,  and 
averred  that  the  true  names  of  twfenty-eight  of  them,  bued 
as  John  Doe,  Richard  Roe,  and  others,  were  unknown 
to  plaintiffs,  and  prayed  that,  when  ascertained,  they  might 
be  inserted  with  proper  and  apt  words  to  charge  them  and 
each  of  them.  On  Januaiy  7th,  1868,  Guadalupe  Castro, 
Simeon  Castro,  and  Joaquin  Castro,  none  of  whom  were 
named  in  the  complaint^  filed  a  separate  answer,  naming 
themselves  as  defendants  in  the  action.  At  the  April  Term, 
1869,  the  cause  came  on  for  trial  in  the  Court  below,  and  a 
judgment  was  rendered  against  said  Castroe  for  possession 
of  the  property  and  five  thousand  dollars  damages,  and  re- 
citing, among  other  things,  "That  the  defendants,  Quadalup** 
Castro^  Simeon  Castro,  and  Joaquin  Oasti^o,  were  duly  per- 
BonaUy  served  with  the  summons  and  complaint  in  this 
action;  that  they  demurred  to  said  complaint,  and,  after 
argument,  said  demurrer  was  duly  overruled;  that  there- 
upon said  last  named  defendants  answered  said  complaint, 
and  subsequently,  by  leave  of  the  Court>  held  January  7th, 
186ft,  filed  an  amended  answer." 

There  does  not  appear  to  have  ever  been  any  amendment 
of  the  complaint,  ixiserting  the  true  names  of  the  Castros  aa 
defendants  therein;  but  the  plaintiffs  (respondents  hero) 
appended  to  their  argument  the  record  of  an  appeal  in  the 
same  case,  taken  in  1867,  and  reported  in  34  Cal.  235  —  "  not 
as  adding  anything  to  the  recitals  in  the  judgment  in  the 
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transcript  before  this  Court,  but  as  showing  that  those 
recitals  are,  in  fact,  supported  by  the  whole  record,  and  the 
steps  which  these  defendants  took  seriatim^  after  being 
terviM  in  tlie  ftotioiL 

Guadalupe  Castro,  Simeon  Castro,  and  Joaquin  Castro 
appealed  from  tlie  judgment 

Joh%  Curreyy  for  ^Appellants. 

The  Castros,  who  alone  have  appealed  to  this  Court,  are 
not  named  in  the  complaint  They  are  not  charged  in 
or  by  the  complaint  with  anything  —  hence  the  judgment 
against  them  is  without  4uy  basis  on  which  it  can  stand. 
There  is  no  principle  more  completely  settled  than  that  the 
allegations  and  proofs  must  correspond*  The  plaintiff  can- 
not be  entitled  to  a  judgment  against  any  person,  unless 
that  person  is  charged  by  the  plaintiff  —  that  is,  unless  a 
cause  of  action  is  alleged  against  that  person.  It  is  true 
that  by  section  sixty-nine  of  the  Practice  Act,  the  Castros 
might  have  been  made  parties;  but  that  section  required 
and  still  requires  that  when  the  true  names  of  defendants 
are  discovered,  the  complaint  shall  be  amended  by  the  in- 
sertion of  the  true  names.  Except  for  that  section  the 
plaintiffs  could  not  have  sued  any  person  by  a  name  not 
belonging  to  him;  and,  consequently,  the  Castros  could  not 
become  charged  by  the  complaint,  and  legally  bound  by 
the  judgment,  without  being  made  defendants  by  an  amend- 
ment^ as  therein  provided. 

Again,  the  complaint  contains  no  allegation  in  relation  to 
damages,  yet  the  Court  below  gave  judgment  against  the 
Castros  in  the  sum  of  five  thousand  dollars  as  damages.  Tt 
-will  be  observed  that  no  issue  was  tendered  or  joined  as  to 
damages,  and  nothing  in  the  pleadings  is  said  in  relation  to 
damages  to  which  evidence  could  have  been  directed.  It 
cannot  be  presumed  the  Court  admitted  any  evidence  upon 
the  ex  parte  trial  on  the  subject  of  damages,  because  there 
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was  no  issue  tendered  or  joined  on  the  subject.  If  the 
Court  did  admit  such  evidence,  it  could  not  authorize  a 
judgment  for  the  plaintiffs,  for  the  reason  that  there  was 
nothing  in  the  complaint  to  sustain  such  judgment.  To 
entitle  the  plaintiffs  to  damages  there  must  be  an  averment 
of  the  facts  necessary  to  establish  a  cause  of  action  for 
damages.  (Green  v.  CovtUaud,  10  Cal.  324;  De  Castro  v. 
Clarke,  29  Cal.  16.) 

The  record  in  the  case  before  the  Court  is  all  that  counsel 
for  the  parties  have  any  right  to  refer  to,  and  beyond  which 
the  Court  will  not  look.  If  the  plaintiffs  are  to  be  permitted 
to  refer  to  the  case  reported  in  84  Cal.  235,  the  defendants 
may  claim  the  like  privilege  of  referring  to  the  record  and 
judgment  in  Castro's  Execuiors  v.  Amesti^  14  Cal.  38,  as  a 
complete  bar  to  plaintiffs'  right  of  action  in  thia  case. 

WiUiam  A.  Cornwall,  also  for  Appellanta. 

WiUiam  Irvine  and  WiUiam  H.  Paiterson,  f or  Bespondents. 

It  was  the  opinion  of  the  Court  below,  at  the  trial,  that  as 
the  defendants  (who  take  this  appeal)  had  appeared  and 
answered  the  complaint,  it  was  within  the  province  of  the 
Court  to  hear  proof  and  allow  recovery  for  rents  and  profits. 
Under  this  State  of  facts  the  plaintiffs  now  offer  to  remit  all 
claim  for  rents  and  profits  and  herewith  offer  to  file  a  re- 
lease thereof,  and,  if  the  judgment  for  damages  has  been  to 
any  extent  executed,  to  make  restitution.  And  upon  these 
conditions  they  ask  an  affirmance  of  the  judgment  {Car- 
pentier  v.  Gardner ^  29  Cal.  160 ;  Curliss  v.  Herrick,  14  Cal. 
114;  Prince  v.  Payne,  14  CaL  419;  Doll  v.  Fuller,  16  Cal. 
432 ;  Union  Water  Company  v.  Murphy's  Flat  Flumvng  Cofn- 
pony,  22  Cal.  620.) 

The  appeal  here  is  upon  the  judgment  roll,  and  upon 
this  must  the  efficiency  of  the  service  be  decided,  it  being 
always  presumed  that  a  Court  of  general  jurisdiction  has 
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acquired  the  neceesaiy  jurisdiction  over  the  parties  to  sup- 
port the  judgment,  unless  the  record  shows  to  the  contrary. 
The  judgment  here  recites  the  fact  that  the  defendants —  the 
Castros — have  been  duly  served  with  process,  and  it  is  a 
direct  adjudication  by  the  Court  upon  the  point,  and  is  as 
conclusive  upon  the  parties  as  any  other  decided  in  the 
cause.  (Hahn  v.  Kelly,  34  Cal.  391 ;  Barrett  v.  Corny,  82 
Cal.  637;  Sharp  v.  Lumley,  34  Cal.  615.) 

We  do  not  overlook  the  real  distinctions  which  obtain, 
with  respect  to  the  conclusiveness  of  judgments  attacked 
collaterally,  and  those  directly  brought  up  for  review  on 
suggestions  of  error  in  the  rendition  thereof.  But  unless 
alleged  errors  are  reserved  in  a  statement  on  appeal,  or  bill 
of  exceptions,  so  as  to  be  proved  by  the  record,  we  recog- 
nize only  the  following  causes  for  which  a  judgment  will  be 
reversed,  on  appeal,  upon  the  judgment  roll,  where  the 
same  judgment  would  be  sustained  against  a  collateral  at- 
tack (excepting  judgments  by  default)  :  1.  Where  the  com- 
plaint does  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  2.  When  within  the  issues  made  by  the  pleadings 
they  do  sustain  the  judgment  8.  A  decision  sustaining  or 
overruling  a  demurrer  erroneously  rendered.  4.  A  final 
judgment  awarding,  sustaining,  or  dissolving  an  injunction 
not  authorized  or  justified  by  the  record. 

The  Castros,  by  their  answer,  allege  they  are  in  possession 
of  the  demanded  premises,  and  set  up  title  in  themselves. 
Under  such  claim  they  had  a  right  to  defend  the  action  of 
ejectment  prosecuted  by  the  plaintiff  to  recover  the  posses- 
sion of  the  premises.  (Boland  v.  Kreyenhagen,  18  Cal.  465.) 
Does  it  matter,  then,  with  what  formalities  they  came  into 
Court — whether  under  the  cover  of  the  fictitious  names  of 
John  Doe  or  Kichard  Eoe  —  so  that  their  true  names  were 
discovered,  and  they  were  permitted  to  defend  (all  of  which 
the  record  shows) ;  and  whether  their  names  were  formally 
inserted  in  the  complaint,  or  whether  a  formal  order  of 
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amendment  was  entered  in  tiie  minutes  f  At  most,  it  was  a 
personal  privilege  of  the  defendant;  and  they  were  compe- 
tent to  waive  it^  and  they  will  be  presumed  to  have  done  so. 

By  the  Courts  Bhodbs,  J. : 

The  appeal  is  taken  by  defendants  Guadalupe  Castro, 
Simeon  Castro,  and  Joaquin  Castro^  and  they  appeal  from 
the  judgment  alone.  The  record  in  this  Court  consists  of 
the  complaint,  summons,  Sheriff's  return  of  service,  answer 
of  the  above  named  defendants,  and  the  judgment 

The  judgment  for  damages  is  clearly  erroneous,  for  no 
damages  are  alleged  in  the  complaint 

The  defendants  —  the  Castros  —  are  not  named  in  the  com- 
plaint, sununons,  or  Sheriff's  return,  but  long  prior  to  the 
rendition  of  the  judgment,  they  filed  their  answer,  and  it  is 
recited  in  the  judgment  that  they  were  duly  served  with  the 
summons;  that  they  demurred  to  the  complaint,  and  that 
the  demurrer  having  been  overruled,  they  answered  the- 
complaint  The  question  is  whether  a  judgment  can  be  sus- 
tained against  persons  who  are  not  mentioned  in  the  com- 
plaint. A  controversy  has  arisen  between  the  parties,  as  to 
whether  they  are  entitled  to  read,  in  connection  with  the 
record  now  before  us,  the  record  in  the  former  appeal  (Seo 
34  Cal.  235.)  That  record  may  be  looked  into  for  the  pur- 
pose of  ascertaining  what  facts  were  before  tliis  Court  on 
the  former  appeal,  so  as  to  see  the  application  of  the  rule, 
that  the  decision  then  made  is  the  law  of  the  case.  In  other 
words,  we  must  examine  the  former  record,  in  order  to  ascer- 
tain what  was  then  decided.  The  principles  and  rules  then 
announced  would  be  recognized  as  the  law  of  the  case  on 
this  appeal,  if  the  same  questions  were  now  again  presented 
on  the  same  state  of  facts,  but  the  questions  then  presented 
do  not  now  arise.  The  facts  presented  on  that  appeal  —  or 
more  generally  stated,  the  former  record  —  cannot,  except 
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upon  the  stipulation  of  parties,  be  added  to,  and  read  as  a 
part  of,  the  record  now  before  ns. 

Th^  plaintiff  invokes  the  doctrine  announced  in  EaJin  v. 
Kelly,  34  Oal.  391,  and  kindred  cases,  following  the  authority 
of  that  case ;  but  it  has  no  application  here,  for  in  those,  cases 
the  attack  was  collateral,  while  here  it  is  direct 

In  order  to  maintain  a  judgment  when  it  is  directly  at- 
tacked, as  in  this  case  by  an  appeal,  it  is  re(][uisite  that  the 
record  should  show  that  the  Court  had  jurisdiction  of  the 
person  against  whom  the  judgment  was  rendered^  and  that 
the  judgment  was  warranted  by  the  allegations  of  the  plead- 
ings of  the  party  in  whose  favor  it  was  rendered.  We  refer 
only  to  the  judgments  on  the  merits.  In  determining  that 
question,  recitals  which  may  be  found  in  the  judgment  can- 
not be  regarded,  for  the  question  is  whether  the  record  sus- 
tains the  judgment  Such  recitAls,  therefore,  will  not  bo 
accepted  as  a  substitute  for  the  summons  and  the  proof  of 
service;  and,  indeed,  it  would  be  as  illogical  so  to  do,  as  to 
receive  such  recitals  in  the  stead  of  the  allegations  of  the 
pleadings. 

It  will  not  be  doubted  that  in  the  action  of  ejectment,  it 
is  an  indispensable  averment  of  the  complaint  that  the  de- 
fendant ousted  the  plaintiff,  and  still  withholds  the  posses- 
sion of  the  premises;  and  it  is  equally  clear,  that  if  the 
plaintiff  brings  in  a  new  party  as  a  defendant,  the  ouster 
and  withholding  of  the  possession  by  him  must  be  averred, 
otherwise  no  judgment  can  be  taken  against  him  for  the 
recovery  of  the  possession  of  the  premises.  We  can  see  no 
reason  why  the  same  rule  will  not  apply  when  the  names  of 
defendants  are  ascertained,  who  have  been  sued  by  fictitious 
names.  It  must  be  alleged  that  they  are  guilty  of  the  ouster, 
otherwise  there  will  be  no  relation  between  the  complaint 
and  the  judgment  When  the  names  of  the  defendants, 
who  are  sued  by  fictitious  names,  are  ascertained,  whethei 
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before  or  after  service  of  process,  the  complaint  must  be 
amended  by  inserting  their  true  names.  Section  sixty-nine 
of  the  Practice  Act,  provides  that  when  the  true  name  is  dis- 
covered the  pleading  may  be  amended,  but  in  our  judgment 
the  pleading  must  be  amended,  if  it  is  intended  to  bind  such 
persons  by  the  judgment 

There  ijs  as  little  room  for  question  that  such  is  the  proper 
course,  as  there  would  be  in  a  case  where  the  plaintiff  discov- 
ers that,  by  mistake,  he  has  sued  the  defendant  by  a  wro!kig 
name.  When  the  defendants,  who  are  sued  by  fictitious 
names,  are  served  with  process  (as  is  claimed  by  the  plainti£Fs 
here),  appear  and  answer  the  complaint,  their  answer  is  not  a 
waiver  of  an  amendment  of  the  complaint,  describing  the 
defendants  by  their  true  names.  The  averment  that  John 
Doe  ousted  the  plaintiffs  from  the  possession  of  the  premises, 
will  not  support  a  judgment  that  the  plaintiffs  recover  the 
possession  from  Oastra  The  recovery  must  be  according  to 
the  allegations  of  the  complaint 

Judgment  reversed  and  cause  remanded. 

Mr.  Justice  Walulox,  being  disqualified,  did  not  rit  in 
this  case. 


THE  STATE  OF  OALIFOENIA  t;.  THE  STEAMSHIP 
"  CONSTITUTION,*'  WILLIAM  H.  HUDSON,  Mas- 
TBB  OP  SAID  Ship,  THE  PACIFIC  MAIL  STEAMSHIP 
COMPAITY,  OwNEEs,  AND  OLIVER  ELDRIDGE,  Con- 

filGNSS    OF    SAID    StBAMSHIP. 

PowiB  OF  ▲  Stat*  to  Bxcludi  Paupibs,  arc.,  fbok  its  Liiots. — A  State 
bu  th«  power,  by  proper  police  and  sanitary  regolatfons.  to  exclude 
from  Its  limits  paopera,  yagabondt.  and  criminals,  or  sick,  diseased. 
Infirm,  and  disabled  persons,  wbo  are  liable  to  become  a  public  cbarge, 
or  to  admit  tbem  only  on  sncb  terms  as  will  prerent  tbe  State  from 
being  burdened  wltli  their  soppori. 
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Idbu. — ^The  exerdM  of  inch  a  power  Is  a  police  or  sanitary  regulation  for 
preserving  the  health  and  morals  of  the  people. 

POWSB    OF    A    StATB    to    IDXCLUDB    ABUi<BODUD    POaSONS    VOT    PaUFBXB    OB 

CuMiNALB  FROM  ITS  LIMITS. — ^The  power  to  )»xelnde  from  the  limits  of 
A  state,  or  to  admit  within  its  limits  apon  terms,  persons  in  the  full 
possession  of  their  faculties,  sound  in  hody,  and  neither  paupers,  Taga- 
twnds,  or  criminals,  and  In  all  respects  competent  to  earn  a  llyellhood. 
Is  a  regnlation  of  commerce,  of  such  a  nature  that  it  can  be  most  ad- 
vantageously exercised  by  Congress;  and  a  State,  even  in  the  absence 
of  legislation  by  Congress  upon  the  subject,  cannot  exercise  it. 
FOWBB  OF  ▲  Stats  to  Bbqulatb  Com mbbcb. —  If  a  regulation  of  any  kind 
of  commerce  Is  loeal  in  Its  character,  demanding  varying  rules,  so  as 
to  adapt  it  to  particular  localities,  it  is  within  the  province  of  the 
State  Legislature  to  adopt  such  local  rules  and  regalations,  in  the 
absence  of  legislation  by  Congress  on  the  sobjeet 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District)  City  and  County  of  San  Prancisco. 

The  facts  are  stated  in  the  opinion. 

McAllisters  &  Bergin,  for  Appellants. 

The  term  '^commerce,''  as  i:^sed  in  the  Constitution,  in- 
cludes intercourse  with  foreign  nations  and  between  the  sev- 
eral States.  (Gibbons  v.  Ogden,  9  Wheat  1 ;  People  v.  Ray- 
mond, 34  Cal.  497.) 

The  power  to  n^^ate  commerce  includes  the  power  to 
regulate  the  transportation  of  passengers.  (Smith  v.  Turner, 
and  Norris  t.  The  City  of  Boston,  7  How.  U.  S.  988;  id. 
401.) 

Congress  has  prescribed  regulations  for  the  transportation 
of  passengers,  and  its  action  in  r^ard  thereto  is  ezclusive. 
Congress  has,  from  time  to  time,  prescribed  all  the  regula- 
tions deemed  necessary  for  the  transportation  of  passengers. 
The  number  of  persons,  extent  of  accommodation,  character 
and  trealznent  of  passengers,  are  all  matters  that  it  lias 
already  fully  related.  lire  '^wearing  apparel  in  ac- 
tual use,  and  other  personal  effects  (not  merchandise),  pro- 
fessioual  books,  implements,  instruments,  and  tools  of  trade, 
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occupation  or  employment,  of  persons  arriving  in  the  TJnitci! 
States''  are  exempt  from  duty.  (13  United  States  Statutes 
at  Large,  390;  12  United  States  Statutes  at  Large,  3;  10 
United  States  Statutes  at  Large,  69,  715 ;  1  Brightly's  Dig. 
p.  373,  Sec.  236;  2  Brightly's  Dig.  p.  159,  Sec.  28.)  These 
Acts  of  Congress  indicate  the  manner  and  extent  to  which 
Congress  has  deemed  it  necessary  to  regulate  commerce  in 
this  particular. 

The  Acts  of  the  Legislature  upon  the  point  now  under 
consideration  cannot  be  maintained  as  an  exercise  of  the 
police  power. 

Under  the  police  power  the  State  has  the  right  to  exclude 
from  its  territory  all  paupers,  vagabonds,  and  fugitives  from 
justice.  This  results  from  the  inherent  right  existing  in  all 
conimunities  of  self-preservation,  but  this  right  does  not 
sanction  or  justify  the  exclusion  of  persons  who  are  not  vaga- 
bonds, paupers,  or  fugitives  from  justice.  (7  How.  U.  S. 
426,  427;  Crandall  v.  The  State  of  Nevada,  6  Wallace,  48.) 

H.  H.  Byrne,  District  Attorney  of  San  Francisco,  T.  W. 
Freelon,  and  Jo  EamiUon,  Attorney  General,  for  Bespondent. 

The  law  in  question  is  a  r^ulation  of  internal  police.  The 
bond  required,  or  the  commutation  money  imder  it^  are 
neither  of  them  a  duty,  nor  are  the  alien  passengers  named 
in  the  complaint  imports.  An  import  is  an  article  upon 
which  a  duty  may  be  levied.  The  duty  is  specific  or  ad 
valorem.  {Brown  v.  Maryland,  12  Wheaton,  487.)  Com- 
merce does  not  mean  anything  that  is  not  connected  with 
buying  or  selling.  (7  How.  U.  S.  416.)  Congress  has  not 
legislated  upon  the  subject  before  the  Courts  and  until  it 
does  so  the  States  under  their  reserved  power  can  do  so. 
(Oilman  v.  Philadelphia,  3  Wallace,  718;  Steamship  Co.  v. 
Port  Wardens  of  New  Orleans,  0  Wallaee,  31;  Steamship 
Co.  v.  JoUjfe,  3  Wallace,  45O4) 
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By  the  Court,  Cbookett,  J. : 

This  is  an  action  against  an  American  passenger  vessel, 
built,  owned,  and  registered  at  the  port  of  New  York,  and 
engaged  in  the  passenger  trade  between  the  ports  of  Sau 
Francisco,  in  this  State,  and  of  Panama,  in  the  Republic  ol 
jSTew  Granada,  to  enforce  the  collection  of  certain  forfeitures 
alleged  to  have  been  incurred  for  the  violation  of  the  pro- 
visions of  an  Act  of  the  Legislature  of  this  State,  entitled 
"  An  Act  concerning  passengers  arriving  in  the  ports  of  the 
State  of  California,"  approved  May  3d,  1852  (Stats.  1852^  p. 
78),  as  amended  by  the  Act  of  April  2d,  1853  (Stats.  18o3, 
p.  71.)  The  Act  provides,  in  substance,  that  the  master  ox 
any  vessel  arriving  at  the  port  of  San  Francisco  from  any 
port  out  of  this  State  shall  make  to  the  Commissioner  of 
Emigrants  a  report  in  writing,  duly  verified,  stating  the 
name,  place  of  birth,  time  and  place  of  naturalization,  las\: 
residence,  age,  and  occupation  of  every  person  or  passenger 
who  shall  have  landed  from  such  vessel  on  her  last  voyagf? 
to  such  port,  not  being  a  citizen  of  the  United  States,  and 
who  shall  have,  within  the  last  preceding  twelve  months, 
arrived  from  any  country  out  of  the  United  States,  at  any 
place  within  the  United  States,  and  who  shall  not  have  been 
bonded,  or  who  have  paid  the  commutation  money,  accord- 
ing to  the  provisions  of  this  Act  or  any  former  Act  The 
master  is  also  required  to  state  in  said  report  if  any  of  said 
passengers  or  persons  so  reported  are  lunatic,  idiot,  deal, 
dumb,  blind,  crippled,  or  infirm ;  and  if  so,  whether  they  are 
accompanied  by  any  relatives  likely  to  be  able  to  support 
them,  and  also  whether  any  of  said  passengers  are  person^: 
convicted  of  any  infamous  crime,  or  of  a  felony,  so  far  as  the 
same  may  be  within  the  knowledge  of  said  master.  Cer- 
tain penalties  are  imposed  on  the  master  for  his  fiiilure  to 
make  the  required  report,  or  for  making  a  false  repi^rt.  It 
is  then  made  the  duty  of  the  Mayor,  on  receiving  said  report. 
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to  require^  by  his  mdorsement  thereon,  that  the  owner  or 
consignee  of  the  vessel  shall  give  a  joint  and  several  bond, 
with  two  sureties,  in  the  sum  of  five  hundred  dollars,  for 
each  and  every  passenger  included  in  such  report,  condi- 
tioned to  indenmify  and  save  harmless  each  and  every 
county,  town,  or  city  in  this  State,  and  also  the  Trustees  oi 
the  several  State  hospitals,  against  all  costs  and  expenses 
which  may  be  by  them,  or  any  of  them,  necessarily  incurred 
for  the  relief,  support,  or  medical  care  of  the  persons  named 
in  the  bond,  within  two  years  from  the  date  of  such  bond, 
or  in  lieu  of  sureties,  the  bond  may  be  secured  by  a  mort- 
gage on  real  estate,  or  by  a  deposit  of  bonds  of  the  United 
States  or  of  this  State.  The  sureties  are  required  to  justify 
as  to  their  sufficiency,  and  a  fee  is  to  be  paid  by  the  owner 
or  consignee  for  the  justification.  A  separate  bond  with 
separate  sureties  is  reqxdred  for  each  passenger;  but,  in  lieu 
of  the  bond,  the  owner  or  consignee  may  commute  therefor 
by  paying  five  dollars  in  cash  for  each  passenger  included  in 
said  report  It  is  further  provided  that  whenever,  in  the 
opinion  of  such  Mayor,  there  be  among  the  passengers  in 
any  vessel  any  lunatic,  idiot,  deaf,  dumb,  cripple,  or  infirm 
person  not  members  of  families,  or  who,  from  attending  cir- 
cumstances are  likely  to  become  permanently  a  public  charge, 
or  who  have  been  paupers  in  any  other  counuy,  or 
who  from  sickness  or  disease  existing  either  at  the  time  of 
departure  from  the  port  of  departure,  or  at  the  time  of  tlieir 
arrival  in  any  part  of  this  State,  are  a  public  charge,  or 
likely  soon  to  become  so,  it  shall  be  the  duty  of  such  Mayor 
to  require  in  the  indorsement  made  according  to  section  two 
of  this  Act,  or  in  any  subsequent  indorsement  or  indorse- 
ments, in  addition  to  the  bond  provided  for  in  section  two, 
that  the  owner  or  consignee  of  such  vessel  shall  execute  for 
every  such  passenger  a  further  bond,  joint  and  several,  to 
the  people  of  this  State,  in  the  sum  of  one  thousand  dollars. 
Such  bond  shall  ba  conditioned  and  secured  in  the  man- 
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ner  already  stated.  If  any  person  for  whom  a  bond  is  given 
shall,  within  the  period  specified  in  the  bond,  become  a 
charge  upon  any  city,  town,  or  county  in  this  State,  or  upon 
either  of  the  State  hospitals,  suit  may  be  brought  on  the 
bond,  and  a  recovery  had  for  such  sum  as  was  expended  in 
the  care  or  support  of  the  person  named  in  the  bond ;  pnd 
all  moneys,  received  for  commutation  are  to  be  paid  into  the 
State  Treasuiy,  into  the  Hospital  Fund,  and  Jbo  be  applied 
exclusively  towards  the  support  of  State  hospitals. 

The  Act  furtlier  provides  that  in  Keu  of  the  bond  for  blind, 
deaf  and  dumb,  cripples,  or  other  disabled  persons,  the  owner 
or  consignee  may  commute  by  the  payment  of  such  sum  as 
the  Commissioner  of  Emigrants  shall  deem  reasonable. 

The  complaint  alleges  that  on  a  voyage  from  Panama  to 
San  Francisco  the  steamship  Constitution  brought  as  passen- 
gers, and  landed  at  the  latter  port,  four  persons  as  passengers 
who  were  natives  and  citizens  of  New  Granada;  that  the 
Master  on  his  arrival  duly  made  his  report  to  the  Commis- 
sioner of  Emigrants,  including  therein  the  names  of  the  four 
passengers  aforesaid,  and  that  the  Mayor,  by  his  indorsement 
on  said  report,  had  duly- required  bonds  to  be  given  for  those 
passengers,  as  required  by  the  statute ;  but  that  neither  the 
owner  or  consignee  had  given  the  required  bond  or  paid  the 
requisite  commutation  money,  and  had  refused  either  to  give 
the  bond  or  pay  the  commutation.  The  statute  declares  that 
all  forfeitures  incurred  under  the  Act  by  the  owner  or  con- 
signee shall  be  a  lien  upon  the  vessel,  to  be  enforced  by  a 
proceeding  in  rem,  and  the  action  is  brought  to  enforce  this 
lien.  The  answer  admits  that  the  passengers  were  brought 
and  landed  as  charged  in  the  complaint,  and  that  they  were 
natives  and  citizens  of  New  Granada,  and  avers  that  they 
were  taken  on  board  as  passengers  in  the  ordinary  course  of 
the  business  of  the  vessel,  and  that  when  landed  in  San  Fran- 
cisco they  were  persons  in  the  prime  of  life,  in  the  full  pos- 
session of  their  faculties,  perfectly  sound  in  body  and  mind, 
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neither  paupers^  vagabonds^  or  criTninalfl,  and  in  all  respectn 
oompetent  to  earn  a  livelihood.  The  Court  sustained  a  de- 
murrer to  the  answer,  and  the  defendant  declining  to  amend, 
a  final  judgment  was  entered  for  the  plaintiff,  from  which 
the  defendant  appeals.  The  only  question  presented  for  our 
decision  is,  whether  or  not  so  much  of  the  statute  as  requires 
a  bond  to  be  giren  or  commutation  money  to  be  paid  on  the 
passengers  described  in.  the  answer  is  in  violation  of  the  Oon- 
stitution  of  the  United  States,  and  therefore  void.  The  Act 
is  claimed  to  be  repugnant  to  that  portion  of  Article  I,  sec- 
tion eight,  of  the  Federal  Constitution,  which  provides  that 
Congress  shall  have  the  power  '^  to  regulate  commerce  with 
foreign  nations,  and  among  the  several  States,  and  with  the 
Indian  tribes,"  and  to  that  portion  of  section  ten  of  the  same 
Article  which  provides  that  ''no  State  shall,  without  the 
consent  of  the  Congress,  lay  any  imposts  or  duties  or  im- 
ports or  exports,  except  what  may  be  absolutely  necessaiy 
for  executing  its  inspection  laws." 

In  considering  the  grave  question  here  presented,  it  is  to 
be  observed  in  limine,  that  whatever  may  have  been  the  real 
purpose  of  the  statute,  its  ostensible  purpose  was  to  provide 
police  and  sanitary  regulations,  to  prevent  the  people  of  this 
State  from  becoming  chargeable  with  the  support  and  main- 
tenance of  persons  imported  from  foreign  countrieB,  who 
either  then  were,  or  were  sOon  after,  liable  to  become  a 
public  charge.  If  it  were  conceded  that  this  was  the  real 
purpose  of  the  statute,  and  that  its  provisions  are  reasonably 
adapted,  and  were  intended  to  secure  this  result,  and  this 
only,  there  would  be  an  end  to  the  argument ;  for  in  all  the 
numerous  adjudications  which  have  been  had  in  xospect  to 
the  power  of  the  several  States  to  interfere  with  commerce 
under  the  clauses  of  the  Constitution  above  referred  to,  it 
has  never  been  doubted  that  a  State  has  the  power,  by 
proper  police  and  sanitary  regulations,  to  exclude  from  its 
limits  paupers,  vagabondi^  and  criminals,  or  sick,  diseased^ 
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infirm,  and  disabled  persons,  who  were  liable  to  become  a 
public  oharge,  or  to  admit  them  only  on  such  terms  as  would 
present  Ite  State  from  being  burdened  with  their  support 
To  surrender  this  power  would  be  to  abandon  one  of  the 
highest  prerogatives  of  local  self-government,  one  of  the 
chief  fimctions  of  which  is  to  preserve  the  public  health 
and  to  repress  crime.  In  this  respect  the  statute  under  con- 
sideration differs  widely  from  that  which  we  had  occasion 
to  consider  in  People  v.  Baymond,  84  Cal.  495.  The  statute 
diseuBsed  in  that  case  was  designed  solely  for  revenue  pur- 
poses, and  was  intended  to  raise  revenue  for  the  support  of 
the  State  Qcvemment  from  a  stamp  tax,  imposed  on  passen- 
ger contracts  with  persons  about  to  depart  from  this  State 
on  passenger  vessels.  We  held  this  to  be  a  regulation 
of  commerce,  within  the  meaning  of  section  eight,  Article  I, 
of  the  Federal  Constitution,  and  that  Congress  having  legis- 
lated on  the  same  subject,  by  requiring  a  Federal  revenue 
stamp  to  be  affixed  to  all  passenger  contracts,  its  authority 
was  paramount,  and  when  exercised  excluded  all  State  legis- 
lation on  the  same  subject  We,  therefore,  held  the  statute 
to  be  void.  But  we  did  not  decide  whether  or  not,  in  the 
absence  of  legislation  by  Congress  on  the  same  subject,  the 
State  would  have  had  the  constitutional  power  to  enact  the 
statute  which  was  considered  in  that  case.  But  Whilst 
conceding  the  authority  of  the  State  to  enact  police  and  san- 
itary regulations  for  preserving  the  health  and  morals  of  the 
people,  counsel  insists  that  this  statute  is  neither  the  one  nor 
the  other,  so  far  as  it  operates  upon  persons  who  at  the  time 
of  landing  are  neither  paupers,  vagabonds,  or  criminals,  or 
affected  with  any  mental  or  bodily  infirmity,  but  on  the  con- 
trary are  perfectly  sound  in  body  and  mind,  and  in  every 
way  fitted  to  earn  a  support  It  is  said  that  police  and  sani- 
tary regulations  can  have  no  just  application  to  persons  of 
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this  description,  and  that  it  is  an  abuse  of  terms  to  say  that 
they  are  proper  subjects  for  such  regulations,  because^  poe- 
sibly,  they  may  at  some  future  day  become  paupers,  vaga- 
bonds/or  criminals,  or  sick,  infirm,  or  otherwise  disabled. 
This  view  of  the  question  appears  to  me  to  be  unanswerable. 
It  is  a  misnomer  to  call  that  a  police  regulation,  in  the  sense 
in  which  that  term  is  here  applied,  in  so  ^  far  as  it  operates 
upon  persons  of  good  morals  and  upright  character,  and  who 
are  not  more  likely  than  the  average  of  mankind  to  become 
paupers,  vagabonds,  or  criminals;  and  it  is  equally  a  mis- 
nomer to  term  that  a  sanitary  regulation  which  applies  only 
to  persons  in  good  health  and  of  sound  mind,  and  who  are 
not  more  liable  than  other  people  hereafter  to  become  a  pub- 
lic charge  from  sickness  or  infirmity.  The  power  to  make 
police  or  sanitary  regulations  prescribing  the  terms  on  whidi 
certain  classes  of  persons  shall  be  admitted  into  this  State, 
necessarily  includes  the  power  to  exclude  them  altogether 
if  they  fail  to  comply  with  the  prescribed  conditions.  If  a 
criminal  from  a  penal  colony  should  be  required  to  pay  one 
hundred  dollars  upon  his  entrance  into  this  State,  he  might 
be  excluded  altogether,  if  he  refused  to  pay  the  required 
sum,  or  a  pauper  from  a  foreign  almshouse  might  be  refused 
permission  to  land  in  this  State  on  any  terms,  or  might 
be  received  on  such  conditions  as  the  State  may  prescribe. 
These  would  be  merely  police  regulations,  in  the  proper  and 
just  ftnse  of  that  term.  But  if  the  State,  under  die  pre- 
tense of  police  or  health  regulations,  should  enact  that 
no  person  should  hereafter  enter  this  State,  unless  he  would 
first  pay  a  sum  of  money,  or  give  a  bond,  with  sureties,  for 
his  future  good  behavior,  or  conditioned  that  he  would  not 
become  a  public  charge  during  his  sojourn  in  this  State,  this 
could  in  no  just  sense  be  termed  a  police  or  sanitary  regu- 
lation, in  so  far  as  it  would  be  applicable  to  persons  of  good 
character  and  morals,  and  who  were  sound  in  body  and 
mind.    If  the  State  oould  exercise  such  a  power  as  this 
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under  the  pretense  of  preserving  the  public  health  and  morals, 
it  is  obvious  that  it  might  destroy  the  entire  passenger  traffic 
between  this  State  and  foreign  countries,  and  even  with  our 
sister  States.  It  mighty  for  the  same  reason,  prohibit  the 
importation  of  all  merchandise  from  foreign  countries,  for 
fear  that  it  might  be  infected  with  some  secret  cause  of  dis- 
ease which  in  the  future  might  possibly  damage  the  health 
of  the  conmiunity.  Whilst  the  Legislature  may  exercise  a 
wide  discretion  as  to  the  proper  subjects  for  police  and  sani- 
tary regulations,  and  as  to  the  proper  mode  of  preserving  the 
health  and  morals  of  the  community,  by  means  of  these  regu- 
lations, it  cannot,  under  color  of  this  power,  enact  laws  which 
in  no  proximate  d^pree  are  germain  to  the  subject.  I  am, 
therefore,  of  opinion  that  a  statute  which  obstructs  the  en- 
trance into  this  State  of  persons  who  are  neither  paupers, 
vagabonds,  or  criminals,  or  in  anywise  unsound  or  infirm  in 
body  or  mind,  is  not  an  exercise  of  the  police  power  of  the 
State,  in  any  just  sense  of  that  term. 

Assuming  these  conclusions  to  be  correct,  and  that  the 
statute  in  question  is  not  a  police  or  sanitary  regulation,  as 
applied  to  these  passoigers,  it  remains  to  be  considered 
whether  it  is  not,  nevertheless,  a  valid  enactment  Oonced- 
ing  it  to  be  a  regulation  of  commerce  between  this  State 
and  foreign  nations,  the  grave  question  arises  whether  it 
was  within  the  constitutional  power  of  the  Legislature  to 
enact  it  There  is,  perhaps,  no  question  of  constitutional 
construction  which  has  been  so  elaborately  discussed  by  the 
highest  Court  in  this  country  as  that  which  relates  to  the 
power  of  Congress,  and  of  the  several  States  respectively, 
in  r^ulating  commerce  with  foreign  nations.  Whatever 
doubts  may  originally  have  existed  in  respect  to  the  con- 
current power  of  Congress  and  the  several  States  over  this 
eubject,  it  is  now  well  settled  that  when  Congress  under- 
takes, by  its  legislation,  to*  regulate  a  particular  branch  of 
our  foreign  commerce,  ita  authority  in  this  respect  is  para- 
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mcnmt^  and  is  ezcIusiTB  of  all  action  by  the  several  States 
on  that  particular  subject  (People  v.  Raymond,  supra,  and 
cases  there  cited.)  But  it  has  long  remained  a  doubtful 
question,  of  the  gravest  import,  whether  or  not,  in  the  ab- 
sence of  legislation  on  the  same  subject  by  Congress,  a 
State  might  not  legislate  for  itself  in  respect  to  its  com- 
merce with  foreign  nations.  This  question  was  elaborately 
reviewed  by  the  eminent  jurists  who  then  composed  the 
Supreme  Court  of  the  United  States,  in  what  are  known  as 
The  Passenger  Cases,  7  How.  283.  In  the  very  able  opinions 
which  were  delivered  by  the  several  members  of  the  Court 
in  these  cases  the  a^ument  on  this  question  was  apparently 
exhausted ;  and  yet,  notwithstanding  the  great  learning  and 
ability  which  characterizes  them,  so  voluminons  are  these 
opinions,  and  so  great  the  variety  of  topics  diaonssed,  that  it 
is  not  easy  to  determine  what  was  the  precise  nsult  reached 
by  a  majority  of  the  £!ourt  on  this  particular  point  A  simi- 
lar doubt  as  to  the  result  of  these  conflicting  opinions,  on 
this  pointy  appears  to  have  been  entertained  by  the  same 
Court  in  the  late  case  of  CrandaU  v.  State  of  Nevada,  6  Wall. 
85.  In  delivering  the  opinion  of  the  Court  in  that  case^  Mr. 
Justice  MrrjiTBH  says: 

*'  The  proposition  that  the  power  to  regulate  oommeroe,  as 
granted  to  Congress  by  the  Constitution,  necessarily  excludes 
the  exercise  by  the  States  of  any  of  the  power  thus  granted, 
is  one  which  has  been  much  considered  in  this  Court,  and  the 
earlier  discussions  left  the  question  in  much  doubt  As  late 
as  the  January  Term,  1849,  the  opinions  of  the  Judges  in 
The  Passenger  Cases  show  that  the  question  was  considered 
to  be  one  of  much  importance  in  those  cases,  and  was  even 
then  unsettled,  though  previous  decisions  of  the  Court  were 
relied  on  by  the  Judges  themselves  as  deciding  it  in  differ- 
ent ways.  It  was  certainly,  lo  far  as  those  cases  affected  it, 
left  an  open  question. 
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''  In  the  case  of  Cooley  t.  Board  of  Wardens,  four  years 
later,  the  same  question  oame  directly  before  the  Court  in 
reference  to  the  local  laws  of  the  port  of  Philadelphia  eon- 
oeming  pilota.  It  was  daimed  that  they  constituted  a  regu- 
lation of  coounerce;  and  were  therefore  void.  The  Court 
held  that  th^y  did  come  within  the  meaning  of  the  term 
'  to  regulate  commerce/  but  that,  until  Congress  made  reg- 
ulations concerning  pilots,  the  States  were  competent  to  do 

•0. 

^'Perhaps  no  more  satisfactory  solution  has  ever  beeu 
given  of  this  vexed  question  than  the  one  furnished  by  the 
Court  in  that  case. 

^' After  showing  that  there  are  some  powers  granted  to 
Congress  which  are  exclusive  of  similar  powers  in  the 
States,  because  they  are  declared  to  be  so,  and  that  other 
powers  are  necessarily  so  from  their  very  nature,  the  Court 
proceeds  to  say  that  the  authority  to  regulate  c<Hnmerce 
with  foreign  nations  and  the  States  includes  within  its  com- 
pass powers  which  can  only  be  exercised  by  Congress,  as 
well  as  powers  which,  from  their  nature,  can  best  be  exer- 
cised by  the  State  L^islature  —  to  which  latter  class  the 
regulation  of  pilots  belongs.  'Whatever  subjects  of  this 
power  are  in  their  nature  national,  or  admit  of  <me  uniform 
system  or  plan  of  regulation,  may  justly  be  said  to  be  of 
such  a  nature  as  to  require  exclusive  legislation  by  Con- 


''  In  the  case  of  Oilman  v.  Philadelphia  this  doctrine  is  re- 
affirmed, and,  under  it,  a  bridge  across  a  stream  navigable 
from  the  ocean,  authorized  by  State  law,  was  held  to  be  well 
authorized,,  in  the  absence  of  any  legislation  by  Congress 
affecting  the  matter.'' 

The  proposition  here  announced  is,  that  when  a  r^ula- 
tion  of  our  foreign  commerce  is  national  in  its  character — 
that  is  to  say,*  when  it  is  of  such  a  nature  that  the  power  U 
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enact  it  can  be  most  advantageously  and  appropriately  exer- 
cised by  Clongress  under  a  general  system^  applicable  alike 
to  the  whole  nation  and  all  its  parts,  then  Congress  has  the 
exclusive  power  to  legislate  upon  it,  and  the  States,  sever- 
ally, have  no  power  to  deal  with  it  But,  if  Uie  r^ulation 
be  local  in  its  nature,  and  demanding  varying  rules,  so  as  to 
adapt  it  to  particular  localities,  it  is  within  the  province  of 
the  State  Legislatures  to  adopt  such  local  rules  and  regula- 
tions, in  the  absence  of  legislation  by  Congress,  on  that 
particular  subject.  This  must  be  accepted  as  the  latest 
expression  of  opinion,  on  Ais  vexed  questiiA,  by  our  highest 
judicial  tribunal,  to  whose  authority  it  is  our  duty  to  defer 
in  its  construction  of  the  Constitution  of  the  United  States. 
Tested  by  this  rule,  the  statute  under  discussion  is,  in  my 
opinion,  unconstitutionaL 

It  seeks  to  apply  to  emigrants  from  foreign  countries, 
landing  on  our  shores,  onerous  conditions  not  exacted  from 
them  at  other  of  our  domestic  ports,  and  not  imposed  upon 
them  by  any  Act  of  Congress.  The  r^ulation  is  not  local 
in  its  nature  or  character,  and,  if  Congress  deemed  it  wise 
to  do  so,  could  as  well  be  enforced  at  the  port  of  New  York, 
or  any  other  of  our  great  ports,  as  at  San  Francisco.  Con- 
gress ^having  omitted  to  establish  such  r^ulations,  and  to 
impose  such  burdens  on  foreign  emigrants,  the  presumption 
is  that  it  deems  it  unwise  or  impolitic  to  do  so.  But,  how- 
ever this  ntay  be,  under  the  construction  given  to  the  Federal 
Constitution  in  CrandaU  v.  State  of  Nevada,  Congress  has 
the  exclusive  power  to  establish  such  regulations  as  these. 

Judgment  reversed  and  cause  remanded,  with,  an  order  to 
the  Difltriot  Court  to  overrule  the  demurr^  to  the  answer. 
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JACOB  A.  MOEENHOTJT,  THOMAS  B.  VALEN- 
TINE,  AHB  BENJAM;IN  a  brooks  v.  WILLIAM 
E.  BARRON. 

Gdntract  to  Skll  Lamd.-^A  pvoTisIoo  te  a  eontract  for  the  mle  of  bund 
tbat  tbe  purchaser  may  make  Inquiry  and  satisfy  himself  with  Its 
Quality,  situation,  and  title,  and,  if  not  satisfied,  may  rescind  the  con- 
tract, is  solely  for  thb  purchaser's  protection,  which  he  may  waiye ; 
and  a  conveyance  taken  hy  htm,  without  snch  inquiry,  la  valid  and 
affective. 

Execution  of  Dno  in  Fubsuancb  of,  Contract  to  Sbll  Land. — ^Where  the 
owner  of  a  Mexican  grant,  in  California,  In  1847,  contracted  to  sell 
it  for  a  certain  price.  If  fh«  purchaser  sliOQld,  after  Inquiry,  be  sat* 
isfled  with  the  title,  and  pay  the  prioe,  and  after  m^re  than  half  the 
price  was  advanced,  the  vendor  executed  and  the  purchaser  received  a 
deed,  in  the  Mexican  form,  in  which  the  contract  was  set  forth  as  a 
part  thereof:  held,  that  by  the  execntlon  of  the  deed,  all  tbe  purposes 
of  the  contract  were  accomplished,  and  that  the  provision  that  It  should 
be  attached  to  the  deed  amounted  to  no  more  than  a  recital,  and  did 
not  have  the  effect  of  keeping  it  on  foot  as  a  subsisting  contract 

Findings  Outsidb  of  th>  Issnss  UssLnss. — ^A  finding  is  useless  and  Idle 
unless  the  facts  found  are  within  the  Issuea,  and  a  JudgOMiit  baaed 
upon  such  finding  cannot  be  sustained. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Frandsco. 

This  was  an  action  brought  for  the  purpose  of  having  a 
certain  tract  of  ei^t  leagues  of  land,  called  the  Eancho 
"  Caslamayomi/*  in  Lake  County,  adjudged  to  be  held  by 
the  defendant  in  trust  for  the  plaintiffs,  to  compel  a  coiwey* 
ance  thereof  to  them,  and  to  enjoin  defendant  from  setting 
up  any  title  thereto  adverse  to  the  plaintiffs. 

It  appears  that  on  August  28d,  1847,  one  Eugenio  Mon- 
tenegro, being  the  owner  by  grant  from  the  Mexican  Oov- 
emment  of  the  rancho  named,  eDtered  into  an  agreement 
in  writing,  with  William  Forbes,  of  the  houae  of  Barron, 
Forbes  &  Ca,  of  Topic,  Mexico,  as  follows: 

**  By  this  document  it  appears  that  I,  Eugenio  Montenegro, 
being  the  owner  in  property  of  a  tract  of  land,'  situated  in 
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Sonoma,  Alta  California,  the  extent  of  which  is  eight  square 
leagues,  suitable  for  sowing  and  grazing  pixrposes;  which 
tract  6i  land  I  have  proposed  to  sell  to  Don  Guillermo 
FotlieSj  of  this  place,  for  the  sum  of  two  thousand  dollars ; 
which  purchaser,  being  satisfied  with  the  price,  is  desirous 
of  asoertaining  the  quality  and  situation  of  the  land  referred 
to;  for  which  purpose  he  will  appoint  a  confidential  agent 
to  make  the  necessary  examination,  and  report  in  relation 
thereto,  as  well  in  respect  to  the  charact^  of  the  lands  as  in 
relation  to  the  title  under  which  the  same  has  been  guaran- 
teed to  me;  and  if  said  examination  shall  result  in  his  deter- 
minaticm  to  consummate  the  proposed  purchase,  from  the 
present  time  I  obligate  myself,  in  the  most  solemn  manner, 
to  transfer  to  the  said  Senor  Forbes  the  eight  square  leagues 
of  land  referred  to,  for  the  said  sum  of  two  thousand  dollars, 
under  the  condition  that  he,  in  the  meantime,  supply  me 
with  partial  sums,  from  one  to  five  hundred  dollars,  on  ac- 
eount  of  the  value  of  said  land,  with  the  understanding  that 
if  the  sale  should  not  be  consummated,  I  shall  return  to  the 
purchaser  the  amount  he  may  have  advanced  me  under  the 
forgoing  condition,  as  soon  as  the  business  may  be  deter- 
mined; and,  as  a  security  for  the  return  of  what  I  may 
receive,  the  Senor  Don  Jos6  Castro  binds  himself  to  do  it 
in  my  name,  in  case  I  should  fail  to  do  so,  assuming  my 
obligation  and,  for  the  purpose,  obligating  the  property  of 
which  he  is  now  possessed,  as  well  as  that  which  he  may 
hereafter  acquire ;  who,  with  me  and  the  Senor  Forbes,  signs 
this,  in  witness  of  the  same^  in  Tepio,  on  the  23d  of  August, 
1847/' 

In  pursuance  of  this  agreement,  Forbes  paid  to  Montene* 
gro  several  sums,  amounting  to  one  thousand  five  hundred 
and  fifty-two  dollars  and  fifty  cents;  and  on  August  7th, 
1848,  at  the  same  Town  of  Tepic,  in  Mexico,  Montenegro 
executed  and.  delivered  to  Forbes  a  deed  of  conveyance 
[escritura],  according  to  the  Mexican  formula,  as  follows: 
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'•In  the  Oity  of  Tepic,  on  the  7th  day  of  Ai^gust,  1848, 
before  me,  the  Notary,  and  witnesses,  die  Senor  Don  Enge- 
nio  Montenegro,  a  resident  of  this  place,  whom  I  ecrtify 
that  I  know,  said:  That  in  Alta  California  he  owns  a  tract 
of  land,  called  '  Caslamayomi,'  wliich  he  has  contracted  to 
sell  to  Don  Guillermo  Forbes,  of  this  place,  according  to  a 
private  obligation  which  he  executed  on  the  23d  day  of 
August,  1847;  that  upon  said  contract  the  said  Forbes  has 
already  paid,  on  account,  the  sum  of  one  thousand  dollars, 
which  he  received  in  two  payments,  and  receipted  for  the 
same,  as  appears  at  the  end  of  said  obligation ;  and  finally, 
as  it  has  been  determined  to  sell  and  he  has  received  from 
the  said  Forbes  another  sum  of  a  thousand  dollars,  in  com- 
pletion of  the  sale  stipulated,  wherefore  acknowledging  the 
receipt  of  the  two  thousand  dollars  mentioned  in  the  con- 
tract, he  renounces  all  exceptions  which  might  be  taken, 
and  that  of  not  having  referred  to  the  Law  9,  Tit  1,  Part  5, 
which  treats  thereof,  and  the  two  years  allowed  for  proof  of 
the  receipt  of  the  same.  In  consequence  whereof,  and  in 
due  form  of  law,  he  deelares  that  for  himself,  and  in  the 
name  of  his  heirs  and  successors,  or  whomsoever  of  them, 
who  may  have  any  right,  title,  or  interest  in  the  matter,  he 
sells  forever,  with  die  right  of  inheritance,  to  the  said  Don 
Guillermo  Forbes,  the  said  land  or  rancho  situated  on  the 
frontier  of  Alta  California  [describing  it].  That  Senor 
Forbes  is  satisfied  with  the  titles  under  which  the  vendor 
holds  said  land,  and  for  this  reason  said  titles  are  not  pre- 
sented. That  said  land  is  free  from  all  incumbrances,  ex- 
press or  implied,  by  mortgage,  sale,  or  otherwise;  and  in 
this  condition  it  is  sold,  with  right  of  entrance  and  exit, 
with  its  depths  and  heights,  and  with  all  the  uses,  privileges, 
and  servitudes,  that  he  has  had  or  could  have,  by  law,  in 
and  to  said  land,  for  the  sum  of  two  thousand  doUard;  that 
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this  sum  18  the  value  of  said  laz^d,  and  that^  although  it 
should  be  wordi  more^  of  the  excess,  whatever  the  same 
may  be,  he  makes  a  donation  tliereof  to  the  purchaser  and 
his  representatives,  by  judicial  intervention  and  other  secur- 
ities^ renouncing  Law  2,  Tit  1,  Book  10,  of  the  Kew  Recop., 
and  the  four  years  provided  for  asking  a  rescission  of  the  con- 
tract or  a  supplemeut  to  its  just  price,  which  are  considered 
as  having  passed,  as  if  in  fact  they  had;  wherefore  he  relin- 
quishes all  right  that  he  may  have  had  or  could  have,  to  the 
said  land,  since  he  cedes,  renounces,  and  transfers  to  the 
purchaser  and  his  representatives  all  his  right  in  the  same, 
real,  mixed,  direct,  and  executive,  in  order  that  he  may  pos- 
sess the  same  as  his  own,  cultivate,  or  make  donation  thereof 
at  his  will.  He  confers  power  on  him,  in  his  own  cause,  to 
take  the  real  possession  of  said  land,  on  the  presentation  of 
this  writing  alone^  of  which  he  consents  legalized  copies 
may  be  given  to  the  puidbaser,  which  shall  serve  him  as  a 
title  and  security  for  his  property.  And  for  the  bona  fides 
of  this  sale,  and  for  the  security  and  firmness  of  this  instra- 
ment,  the  vendor  obligates  his  present  property,  and  such  as 
he  may  hereafter  acquire,  to  be  subject  to  tiie  fulfillment 
thereof,  as  by  judgment  rendered  by  competent  authority; 
renouncing  his  domicile,  and  the  laws  and  privileges  that 
may  favor  him,  and  the  generalities  of  the  law  in  form. 
Thus  he  executed  and  signed,  consenting  that  the  obligation 
referred  to,  for  what  it  may  import  io  the  purchaser,  be  an- 
nexed to  this  writing,  since  he  hereby  admits  that  the  same 
was  executed  in  due  form.  Don  Santos  Gall^o^  Don  Bosa- 
rio  Bomero,  and  Don  Dionisio  Garcia  y  Corona,  being  the 
witnesses  present 

'^EnoBino  MoNTKinBOBO. 
"Which  I  attest:  Jesus  Vijab.'' 

It  furdier  appears,  that  in  1849,  Forbes,  not  having  ob- 
tained possessicm  of  the  land,  and  not  being  satisfied  with 
the  title,  wrote  to  Montenegro  as  follows: 
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"Tbpio,  July  8l8t,  1849. 
^Senor  Dan  EiroEino  Moktsnbgbo: 

^'My  Deab  Sib:  Tour  favor  of  the  presei^t  month  is 
before  me,  and  to  which  I  reply  that  I  have  actually  pent 
instructions  to  Don  Diego  Aleje  Forbes  for  the  settlement 
of  the  matter  pending.  There  is  no  doubt  that  for  more 
than  a  year  you  have  been  in  want  of  the  remainder  of 
your  monqr ;  but  you  must  not  expect  that  I  will  advance  this 
money  for  a  property  which  I  now  see  no  probability  what- 
ever of  obtaining,  on  account  of  the  difficulties  that  have 
arisen;  and  as  I  am  of  opinion  that  these  cannot  be  over- 
come, I  avail  myself  of  your  offer  to  return  me  the  sum 
received  by  you,  which  amounts  to  one  thousand  five  hundred 
and  fifty-two  dollars  and  fifty  cents,  and  our  contract  re- 
mains null,  which  yon  can  do  at  once,  placing  that  sum  at 
the  disposition  of  Senor  Forbes,  whom  I  will  advise  to  the 
same  effect 

^^  Trusting  that  yon  are  in  good  health,  I  remain  your 
obedient  servant, 

"GtJUXEBMO  FOBBBS." 

Various  other  letters  were  written,  from  which  it  appears 
that  Forbes  offered  and  desired  to  get  back  his  money  and 
give  up  his  deed,  but  that  neither  the  money  was  refunded 
or  the  deed  given  up. 

In  December,  1853,  Montenegro,  claiming  that  the  letters 
of  Forbes  amoxmted  to  a  rescission  of  the  contract  and  deed, 
made  another  conveyance  of  property  to  the  plaintiff,  Jacob 
A.  Morenhout,  who  afterwards  conveyed  undivided  interests 
therein  to  his  co-plaintiffs,  Valentine  and  Brooks. 

In  June,  1857,  Forbes  conveyed  the  land  to  the  defendant, 
William  E.  Barron ;  but  before  the  making  of  the  last  con- 
veyance, the  claim  was  presented  by  Forbes  to  the  United 
States  Land  C!ommission«    It  appears  to  have  been  rejected 
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there,  but  was  afterwards  appealed  to  the  United  States  Dis- 
trict Court,  where,  chiefly  through  the  exertiona  of  Mr. 
Brooks,  it  was  finaUj  confirmed  in  the  name  of  Forbes.  It 
further  appears,  that  after  the  making  of  ihe  deed  to  Barron, 
the  plaintiffs  offered  to  pay  him  the  sum  of  one  thousand 
five  hundred  and  fifty-two  dollars  and  fifty  cents,  with  inter- 
est, upon  his  executing  to  them  a  deed  of  the  ranch,  which 
he  refused ;  and  that  neither  party  had  been  or  were  in  pos- 
session of  the  property. 

On  substantially  the  foregoing  state  of  facts,  the  Court  be* 
low,  on  November  27th,  1867,  found,  among  other  things, 
that  ^^  though  the  deed  of  August  7th,  1848,  wa^  absolute  on 
its  face,  there  was,  at  the  time  of  its  execution  and  delivery, 
an  understanding  and  agreement  between  Forbes  and  Mon- 
tenegro, that  if  the  former,  upon  examination,  should  find 
that  he  could  not  get  possession  of  the  land,  or  the  title  was 
not  good,  he  should  have  the  right  to  rescind  the  purchase 
and  demand  his  money."  The  Court  also  found  that  Forbes 
had,  *^  on  July  81st,  1849,  exercised  his  right  to  rescind  the 
contract  of  purchase,  and  did  rescind  it,  by  sending  to  Mon- 
tenegro the  letter  aforesaid,  and  other  letters,  by  himself 
and  his  agent,  to  that  effect,"  and  that  '^Montenegro  ac- 
cepted said  rescission,  and  agreed  to  repay  said  Forbes  said 
sum  due  him."  And  as  a  conclusion  of  law,  the  Court  found 
that  plaintiffs  were  entitled  to  a  eenveyance  of  the  property 
from  the  defendant,  upon  the  payment  to  him  of  one  thou- 
sand five  hundred  and  fif ly-two  dollars  and  fifty  cents,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  frnTi^im^  from 
March  4th,  1849,  and  that  defendant  should  be  enjoined 
from  setting  up  any  claim  or  title  thereto,  adverse  to  plaint- 
iffs. In  accordance  with  these  findings,  a  decree  was  en- 
tered; and  a  motion  for  new  trial  having  been  overruled, 
defendant  appealed  from  the  judgment  and  order. 
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The  findings  are  not  only  unsustained  by  the  evidence,  or 
hy  any  particle  of  evidence,  but  are  in  direct  conflict  with 
the  evidence,  and  entirely  negatived  and  disproved  by  it 
The  main  and  material  error  into  which  the  Court  fell  was 
that  there  ever  was  any  understanding  or  agreement  what- 
ever in  respect  to  any  right  of  rescission  on  the  part  of 
Forbes,  or  any  rescission  consented  to  by  Forbes.  There 
is  no  room  for  doubt  or  misunderstanding  about  the  mean- 
ing of  this  contract,  or  the  intention  and  objects  of  the 
parties,  in  entering  into  it  Montenegro's  object  was  to  sell 
tiie  land  for  the  sum  mentioned.  Forbes'  object  was  to  buy 
it  for  that  sum,  if,  after  inquiry,  he  should  be  satisfied  in 
respect  to  its  quality  and  the  title  of  the  vendor.  Neither 
par^  contemplated  a  loan  or  borrowings -of  money  on  the 
land  itself.  And  afterwards  Montenegro  actually  did  sell 
the  land,  and  executed  his  deed  of  it,  in  which  he  refers  to 
the  contract,  and  recites  that  it  had  been  executed  in  due 
ibrm. 

After  the  execution  of  the  deed,  the  contract  out  of 
which  it  grew  had  no  longer  any  eadstence.  It  was  then  car- 
ried into  execution,  and  the  parties  discharged  from  all  fur- 
tiier  obligations  upon  it  The  right  on  the  part  of  Forbes 
to  decline  the  purchase  and  demand  his  money  was  gone 
the  moment  he  accepted  the  deed,  and  Oastro,  who  had 
been  security  for  its  return,  was  then  absolved  from 
liability.  Thenceforth  Forbes  was  the  absolute  owner  of  the 
land. 

The  title  to  the  land  having  thus  been  vested  in  Forbes, 
absolutely,  how  did  he  ever  become  converted  into  a  trus- 
tee, holding  it  for  the  benefit  of  Montenegro  %  None  of  the 
letters  and  none  of  the  testimony  has  any  tendency  to  prove 
anything  of  the  kind  in  the  remotest  degree.  The  letter  of 
July  laty  1849,  upon  whidi  the  finding  of  rescission  pur- 
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ports  to  have  been  based,  was  evidently  in  answer  to  a 
proposition  made  by  Montenegro  to  jetum  the  money  and 
take  back  the  land.  Forbids  by  this  letter  simply  expresses 
assent,  and  says:  ^'Pay  at  onoe  and  onr  contract  shall  be 
nnll ;  pay  to  James  Alexander  Porbes.  I  will  advise  him  to 
this  effect'' 

John  Currey,  for  Bespondents. 

In  1848,  at  the  time  of  making  the  eontraet  widi  Fofbes^ 
Montenegro  was  a  Mexican  soldier  in  actual  service  againafe 
the  United  States.  He  wanted  money  and  he  had  no  seom^ 
ity  to  offer  except  an  imperfect  grant  to  land  in  a  State  at 
that  time  in  the  possession  of  the  enemy,  and  the  war  actu- 
ally going  on.  A  mortgage  on  the  property  could  not  be 
foreclosed,  and  the  contract  itself  would  be  void  and  could 
not  be  enforced  in  California*  There  remained  no  way  but 
to  give  the  transaction  the  character  of  a  sale.  They  in- 
tended to  give  that  character  to  it;  and  did^  and  tlie  transac- 
tion is  a  bargain  and  sale,  and  the  last  instrument  is  an 
eacritura  deventa,  and  vested  in  Forbes  the  title  (<tfuIo),  but 
not  the  estate  (daminio). 

If  the  act  of  sale  had  been  absolute  there  would  have 
been  no  object  in  the  provision  contained  in  the  instrument 
itself,  that  the  contract  of  sale  should  be  annexed  to  the 
testimofdo.  ^^  Consenting  that  the  obligation  referred  to  for 
what  it  may  import  to  the  purchaser,  be  annexed  to  this 
writing.** 

It  is  not  proper  to  call  the  eseritura  a  deed,  becanse  it 
differs  essentially  from  our  deed.  Our  deed  conveys  the 
estate;  the  Spanish  eseritura  does  not;  no  estate  passes  bj 
the  writing.  We  call  our  conveyance  properly  a  deed,  be- 
cause it  is  not  a  contract,  but  an  act  faebwn.  By  its  own 
force  it  transfers  the  estate.  But  under  the  Spanish  law  the 
estate  passed  by  delivery  of  possession,  as  it  did  anciently 
under  the  common  law  by  livery  of  seizin.    Both  laws  were 
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originally  the  same;  the  oommon  law  has  changed,  the  civil 
has  not  There  was  no  such  thing  aa  a  deed  in  the  civil  or 
Spanish  law.  Theie  was  no  law  that  required  a  conveyance 
to  be  in  writing — a  verbal  sale  of  land,  aooompanied  by  de- 
livery,  passed  the  tide  dominio  —  a  written  contract  would 
not  pass  the  title  withont  delivery  of  possession,  nor  would 
it  pass  the  title  withont  payment  of  the  consideration  money. 
(Alvarez,  Deredio  Eeal,  Lib.  2,  Part  11,  Sec  8 ;  Lib.  2,  Tit 
I,  Part  II,  Sec  7 ;  Sala,  Ilustracion  del  Derecho  Beal,  Libu  3, 
Tit  I,  Sec  20;  Lib.  2,  Tit  XVI;  MerU  r.  Matthew,  26  OaL 
673.) 

If  the  sale  was  complete,  Montenqpro  would  have  insisted 
upon  the  payment  of  the  price.  It  is  admitted  in  the  plead- 
ings, and  shown  by  the  evidence,  that  the  two  thousand  dol- 
lars were  not  paid;  that  a  balance  thereof  remained  unpaid. 
According  to  tiie  Spanish  law,  the  title  did  not  pass  until  the 
price  was  paid.  This  law  is  as  old  as  the  Partidas,  and  is 
repeated  in  every  code  and  text  book  down  to  the  present 
day. 

The  letters  and  the  parol  evidence  show  diat  the  transao* 
tion,  though  iu  form  a  sale,  was  not  absolute.  Forbes  always 
speaks  of  the  money  given  to  Montenegro  as  an  advance,  and 
never  as  a  payment.  He  sometimeB  calls  it  the  debt  of  Mon- 
tenegro to  him. 

Again:  Whatever  may  have  been  the  fact  as  to  the  con- 
tinuance of  the  original  contract  or  the  purpose  of  the  act  of 
sale,  there  can  be  no  doubt  from  the  evidence  that  there 
was  a  contract  between  Montenegro  and  Forbes,  by  the 
terms  of  which  Forbes  had  the  right  to  rescind  the  contract 
and  demand  back  his  money.  And  it  is  plain  that  Forbes 
availed  himself  of  his  right  to  rescind,  and  did  rescind,  the 
contract  He  said  that  he  would  not  pay  the  balance;  he 
demanded  a  return  of  his  advances;  and  he  annulled  the 
ccmtract    He  said,  ^'  Our  oontraot  remains  ^ull;"  in  other 
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words,  our  trade  ia  at  an  end.  (See  Foater  ▼.  Nelaon,  2 
Peters,  306;  United  States  y.  Perekmaxh,  7  Peters,  86.) 

The  effect  of  the  resciseion  of  the  oootract  bj  Porbes  was 
to  reverse  the  relation  of  the  parties*  Montenegro  became 
the  debtor  to  Porbes  for  the  monej  advanced^  and  Porbes 
became  creditor  of  Montenegro  for  the  same,  with  a  lien  on 
the  land  for  repayment  The  relation  which  was  thus  cre- 
ated conferred  the  rights  upon  each  other  which  pertained  to 
that  relation,  and  neither  party  could  deprive  the  other  of 
his  rights  without  his  consent* 

After  the  cause  had  been  argued  and  submitted,  the 
Supreme  Court  directed  a  reargument  upon  the  following 
questions : 

Pirst  —  Upon  what  particular  ground  of  equity  jurisdic- 
tion, does  the  complaint  here  rest? 

Second  —  Was  Porbes,  in  the  first,  and  Morenhout  in  the 
second  instance,  a  purchaser  from  Montenegro  of  a  new 
(mare)  equity? 

Third  —  Supposing  Barron  to  have  subsequently  obtained 
the  legal  title  from  the  United  States,  as  the  confirmee  of 
this  equity,  if  it  was  one,  what  circumstances  disclosed  it  in- 
equitable for  him  to  retain  that  title  for  himself  ? 

Pourth  —  Supposing,  however,  that  the  parties  dealt  with 
the  legal  title  in  the  first  instance,  and  that  Morenhout  was 
a  subsequent  purchaser  of  that  title,  in  good  faith,  for  a  valu- 
able consideration,  and  without  notice  of  the  previous  con* 
veyance  made  to  Porbes,  is  he  entitled,  upon  that  ground,  to 
maintain  this  hill  for  equitable  relief  t 

B.  S.  Brooks,  for  Bespondents,  on  reargument,  in  answer  to 
the  first  question,  made  citations  from  2  Story's  £q.  Jur.  976, 
1,059;  Bagnell  v.  Broderick,  18  Peters,  450;  Estrada  v. 
Murphy,  19  CaL  272;  Garland  v.  Wynn,  20  How.  8;  Townr 
send  V.  Oreeley,  5  Wallace,  835 ;  Salmon  v.  Symonds,  30  CaL 
806;  Wilson  v.  Castro,  31  Cal.  434;  O'CormeU  v.  Dougherty, 
82  CaL  459;  Bhidwortk  v.  Lake,  88  CaL  26i. 
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In  answer  to  tlie  second  question,  counsel  coirtendad  that 
ihe  aabjeot  of  sale  by  Montenegro  was  a  Mexican  oonoession 
under  die  colonisatiQ^i  law^  and  slionld  be  considered  as  ad- 
drcssed  to  a  Mexican  tribimal;  and  that  in  a  country  where 
the  distinction  between  legal  and  eqoitaUe  titles  is  nnknown, 
no  answer  conld  be  giyen  to  it  He  claimed  that  the  right 
was  a  I^gal  on^  and  cited  Fremmd  ▼.  United  States,  17  How. 
667 ;  18  Peters,  454 ;  Wilew  y.  Jackean,  18  Pet.  616 ;  Wibon 
T.  Oastro,  81  OaL  487. 

In  answer  to  the  third  qnesticmi  ooonsel  referred  to  Aa 
authorities  cited,  to  the  effect  that  whenever  a  party  has  ob- 
tained a  confirmation  of  a  title  or  concession  which  legally 
or  equitably  belongs  to  another,  whether  that  confirmation 
is  obtained  innocently  or  wrongfully,  in  good  faidi  or  in  bad 
faith,  a  Court  of  equity  holds  it  to  be  inequitable  for  him  to 
retain  the  title,  and  will  decree  him  to  conv^  it  to  the  real 
owner. 

In  answer  to  the  fourth  question,  counsel  contended  that 
Korenhout  would  unquestionably  be  the  owner  of  the  land, 
and  that  it  would  be  his  title  which  was  confirmed;  and  he 
eited  Bludwarth  y.  Lakes  88  OaL  868. 

Wilson  A  Crittenden,  for  Appellant,  on  leaxgomeat. 

The  protection  given  by  equity  to  a  purchaser  for  a  rain- 
able  consideration,  without  notice,  is  invoked  in  faror  of  a 
defendant  The  title  of  such  a  purchaser  has  been  said  to 
be  a  shield  to  defend  his  own  possession,  not  a  sword  to 
attack  the  possession  of  others.  {Patterson  t.  Slaughter, 
Ambler,  29S ;  Strode  ▼.  Blackburn,  8  Ves.  Jr.  326 ;  Beehman 
T.  Frost,  18  Johns.  644;  1  Cow.  643;  8  Sugd.  on  Vendors, 
672 ;  2  Leading  Cases  in  Eq.  60;  10  Pet  210.) 

The  complaint  falls  far  short  of  tiie  requirements  of  a 
0ea  setting  up  such  a  defense^    Amoi^;  other  things  ft 
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ignons  entirely  the  deed  of  August  7tli,  1848,  eseeuted  in 
punuanoe  of  the  prior  agreement,  and,  throughout,  places - 
Forbes,  and  Barron,  his  suooessor  in  interest,  in  the  position 
of  having  no  other  interest  in  or  claim  to  the  land  than  such 
as  mi^t  arise  out  of  the  agreement.  Instead  of  stating  the 
title  of  Barron  as  it  was  known  to  the  plaintiffs  when  the 
action  commenced — that  is,  instead  of  alleging  that  there 
had  been,  in  1847,  an  agreement  between  Montenegro  and 
Forbes  for  the  sale  and  purchase  of  the  land,  and  a  year 
afterwards  that  agreement  had  been  carried  into  effect,  and 
a  deed  made  hy  Montenegro  to  Forbes;  and,  claiming  under 
that  deed,  Forbes  had  presented  the  title  and  procured  its 
confirmation  to  himself;  and  then,  after  setting  up  the  de- 
fendants' title  truly,  proceeding  to  show  the  supposed  better 
right  of  the  plaintiffs,  and  explicitly  denying  notice  of  the 
title  of  Forbes  and  Barron,  the  complaint  ignores  the  deed 
altogether,  and  sets  up  the  old  contract  as  still  subsisting,  and 
as  the  only  source  of  right  in  the  defendant.  In  short,  it 
asserts  for  the  defendant  a  title  not  claimed  by  him,  and  then 
proceeds  to  demolish  it. 

B.  8.  Brooks,  for  Respondents,  in  reply. 

The  bill  was  substantially  a  bill  to  redeem.  We  set  forUi 
in  detail  the  history  of  the  transaction ;  but  the  substance  of 
the  whole  is,  that  the  defendant  holds  a  conveyance  of  the 
property  as  security  for  the  repayment  of  a  certain  sum  due 
from  the  late  Eugenie  Montenegro  to  defendant's  assignor, 
and  the  plaintiffs,  as  assignees  of  Montaiegro,  have  offered 
to  pay  that  sum  with  interest^  and  all  expenses,  which  the 
defendant  declines  to  receive*  We  are  ready  and  willing  to 
pay,  and  ask  that  he  may  be  compelled,  on  receipt  of  thia 
money,  to  convey  to  us.     We  ask  to  redeem. 

A  decree  was  entered,  and  a  motion  for  a  new  trial  having 
been  overruled,  defendant  apfealed  from  the  judgment  and 
order. 
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By  the  Oonrt,  Bhodss,  J.: 

One  of  the  qnestions  which  the  Oonrt  proposed  to  connsel 
on  the  reargument  was:  Upon  what  particular  gronnd  of 
equity  jurisdiction  does  the  complaint  rest?  In  view  of  the 
peculiar  circumstances  of  the  caae^  and  of  the  numerous 
positions  taken  by  the  plaintiffs,  it  was  very  proper  tiiat  they 
should  state  the  ground,  or  if  they  proceeded  on  more  than 
one  theory,  the  grounds  on  whidi  they  claimed  relief.  In- 
stead of  responding  directly  to  the  question,  they  have  fur- 
nished us  with  long  citations  from  the  opinions  in  nuiherous 
cases  in  equity,  in  which  questions  similar  to  those  discussed 
by  coimsel  in  this  case  were  considered.  They  have  in 
effect  replied :    The  books  furnish  an  answer  to  the  question. 

Whatever  may  have  been  the  grounds  upon  which  the 
plaintiffs  claimed  relief,  it  is  apparent  from  the  findings  of 
fact  and  conclusions  of  law  that  the  Court  tried  the  cause, 
and  rendered  judgment  for  the  plaintiffs,  on  the  theory  that 
the  deed  of  Montenegro  to  Forbes,  of  August  7th,  1848, 
had  been  rescinded,  and  lliat  thereafter  Forbes,  and,  after 
the  conveyance  by  Forbes  to  Barron,  the  latter,  held  the 
title  (including  whatever  was  acquired  by  means  of  the 
eonfirmation  of  the  title)  in  trust  for  Morenhout  and  his  co- 
plaintiffs.    The  case  will  be  considered  on  that  theory. 

The  grant  to  Montenegro,  whatever  may  be  its  character 
as  to  being  inchoate  or  imperfect,  passed  to  him  a  legal 
title.  That  is  the  position  of  the  plaintiffs,  and  it  is  not 
controverted  by  the  defendant.  (See  Freemont  v.  17.  8., 
17  How.  657 ;  Estrada  v.  Murphy,  19  Cal.  270 ;  Wilson  v. 
Castro,  81  Cal.  437.)  Indeed,  that  position  is  sustained  by 
all  the  cases  in  which  a  recovery -in  ejectment  on  Mexican 
grants  has  been  had. 

The  contract  of  August  23d,  1847,  of  Montenegro  with 
Forbes,  for  the  conveyance  of  the  rancho  to  Forbes,  it  is 
not  doubted  was  in  aU  respects  valid,  and  gave  Forbes  ths 
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right  to  a  oonveyance,  when  he  should  become  satisfied  in 
respect  to  the  quality,  situation,  and  title  of  the  rancho,  and 
pay  the  remainder  of  the  purchase  money.  He  ooidd,  of 
course,  waive  the  inquiry  as  to  those  matters,  and  take  a 
conveyance  of  the  rancho,  if  he  so  elected,  without  any  in- 
vestigation, or  a  complete  investigation,  as  to  the  title,  quality, 
or  situation  of  the  rancho,  for  that  provision  in  the  contract 
was  intended  solely  for  his  protection. 

The  deed  of  1848  was  executed  imder  and  in  pursuance 
of  that  contract.  By  the  execution  of  the  deed  all  the  pur- 
poses of  the  contract  were  accomplished.  It  no  longer  re- 
mained as  a  subsisting  contract  The  provision  in  the  deed, 
that  the  contract  should  be  attached  to  the  deed,  did  not 
have  the  effect  to  keep  the  contract  on  foot  It  amounted 
to  no  more  than  would  a  recital  that  the  deed  was  made  in 
pursuance  and  in  performance  of  the  terms  of  ihe  contract 
It  makes  no  difference  what  may  have  been  the  understand- 
ing of  the  parties  at  the  time  the  deed  was  executed,  as  to 
the  right  of  Forbes  to  make  a  further  examination  in  re- 
spect to  the  title  or  situation  of  the  rancho;  for  it  is  a 
matter  of  legal  construction  that,  upon  the  execution  of  the 
deed,  all  the  title  that  Montenegro  then  held  passed  to  and 
vested  absolutely  in  Forbes. 

What  has  just  been  said  develops  a  point  which,  in  our 
(q[>inion,  is  decisive  of  the  appeal,  on  the  theory  on  which  it 
t  was  tried  by  the  Court  below.     The  plaintiffs  set  up  the 

K  oontract  of  1847,   and  allege  that  prior  to  Montenegro's 

return  from  Topic  to  California,  which  was  in  1848,  it  was 
agreed  between  him  and  Forbes  that  the  latter  should 
inquire  into  the  condition  of  the  title,  etc.,  of  the  rancho, 
and  if  dissatisfied  with  the  title,  might  rescind  the  sale; 
and  that  Forbes  made  inquiries  as  to  the  title,  became  dis- 
satisfied therewith,  and  elected  to  rescind  the  sale.  The 
precise  date  of  the  agreement  mentioned  in  the  complaint, 
giving  Forbes  the  right  to  rescind,  is  not  averred,  and  aa  no 
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facts  are  stated  by  which  such  agreement  can  be  distin- 
gaishtfd  from  that  which  is  mentioned  in  the  contract  of 
1847  —  that  contract  in  effect  giving  Forbes  the  ri^t  to 
resci^  if  dissatisfied  with  Ihe  title,  quality,  or  situation  of 
the  rancho  —  the  complaint  will  be  construed  as  referring  to 
the  agreement  contained  in  the  contract  And  the  sale, 
which  it  is  alleged  Forbes  had  the  right  to  rescind,  is  evi- 
dently the  sale  evidenced  by  the  contract  of  1847.  This 
conclusion  is  strengthened  by  the  admission  of  the  plaintiffs, 
in  one  of  their  briefs,  that  ibey  did  not  know  of  the  deed 
of  1848  until  after  the  commencement  of  the  action.  The 
Court  finds  the  making  of  the  contract  of  1847,  the  execu- 
tion and  delivery  of  the  deed  of  1848;  that  there  was  an 
agreement  contemporaneous  with  the  execution  of  the  deed 
by  which  Forbes  had  the  right  to  rescind  the  sale ;  and  that 
he  exercised  that  right,  and  rescinded  the  sale.  The  find- 
ing, both  as  to  the  agreement  reserving  to  Forbes  the  right 
to  rescind  the  sale,  and  as  to  the  rescission  in  fact,  cannot 
be  sustained  for  several  reasons.  The  complaint  does  not 
aver  the  agreement  reserving  the  right  to  rescind,  which  is 
found  by  the  Court.  Nor  does  the  complaint  aver  that  the 
sale,  which  is  evidenced  by  the  deed  of  1848,  was  rescinded ; 
but  rather  that  which  is  mentioned  in  the  contract  of  1847, 
while  the  finding  evidently  has  reference  to  the  deed  of 
1848.  A  finding  is  useless  and  idle,  unless  the  facts  found 
are  within  the  issues ;  and  a  judgment  based  upon  such  facts 
cannot  be  sustained.  It  is  very  apparent  from  the  finding, 
and  in  some  degree  from  the  evidence,  that  the  plaintiffs 
might,  with  propriety,  have  obtained  leave  to  amend,  so  as 
to  have  made  their  attack  upon  the  deed  of  1848,  instead 
of  alleging  that  the  contract  of  1847  was  rescinded  —  the 
latter  after  the  execution  of  the  deed  being  no  longer  a 
subsisting  contract,  and  being  for  every  purpose,  except  to 
show  what  were  its  terms,  functus  officio.  The  allegation 
and  j^roof  by  the  defendants  of  the  deed  of  1848  ended  all 
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question  as  to  the  rescission  of  the  contract  of  1847.  The 
deed  of  1848  not  having  been  attacked,  it  is  impossiblsi  in 
the  present  state  of  the  pleadings,  for  the  plaintiffs  to  main- 
tain the  position  that  any  equity  in  favor  of  Montenegro 
arose  out  of  the  rescission  allied  in  the  complaint — the 
rescission  of  the. contract  of  1847. 

Judgment  and  order  reversed,  and  cause  remanded  for  e 
new  triaL 
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B.  POPPE  V.  P.  A,  ATHEARN,  akd  P.  A  ATHEARN 
V.  B.  POPPE. 

WAOAnm  «o  FiLB  Psa-SMFTioN  CLA.nf. —  One  who  Mttlos  on  onsorrcyed 
pnbUe  Itnd  u  a  pre-omptloner,  but  who  fUlt  to  file  with  the  Register  of 
the  proper  Land  Ofllce  his  deelaratorj  statement  within  three  montha 
after  the  plat  of  snrrey  of  the  land  Is  filed  In  the  Register's  ofliee,  loaea 
his  pre-emption  dalm,  as  against  one  who  In  the  meantime  has  takaa 
the  necessary  steps  to  acquire  the  title  to  the  land. 

BrxnnfCB  or  Piling  PApmu— An  Indorsement  on  the  plat  of  the  sor- 
Toy  of  pnMic  land,  that  It  was  filed  In  the  Land  Ofllce  on  a  day  named 
therein,  w&ieh  Is  not  signed  hf  any  one^  will.  In  the  absence  of  other 
evidence  on  the  snbject,  be  taken  as  fixing  the  time  of  filing  the  plat. 

Who  can  Oompulzn  or  Jodomsmt. —  A  party  to  a  judgment  who  baa  net 
appealed  will  not  be  heard  to  allege  errors  la  the  Court  bdow. 

IPer  RH0DB8,  J.,  NILI08,  J.,  concurring: 

IUkino  Holdbb  or  UNrran  STiaaa  Trrui  Tbustei  worn  Houmb  or 
Stati  TiTUi  TO  Land. —  One  who  purchases  public  land  from  the  States 
as  a  part  of  the  fiTe  hundred  thousand  acres  to  which  It  became  entitled 
by  the  Act  of  Congress  of  April  4tfa,  1841,  cannot  claim  the  benefit  of  m 
patent  for  the  san{e  land.  Issued  by  the  United  States  to  another  penon 
as  a  pre-emption,  and  make  him  his  trustee  holding  the  legal  titia. 

taauLATiONS  roR  DtBPOBAL  or  Public  Lands. —  The  Commissioner  oC 
the  General  Land  Office  has  authority  to  make  regulations  respecting 
the  disposal  of  the  public  lands,  and  such  regulations,  when  not 
repugnant  to  the  Acts  of  Congress,  hsTo  the  force  and  elfect  of  laws. 

Odnbbnt  or  UNiraD  Stisn  to  Bntst  or  Land  bt  Stati, —  A  cer- 
tificate of  the  Register  of  United  States  landa,  Issued  to  one  who 
•ppUea  SB  him  to  locate  a  State  land  warrant  on  public  land,  that  he 
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Approyes  of  the  location  by  the  State,  la  a  legal  and  yalld  eonaent  of  the 
United  Statea  to  eadi  location,  becanae  It  la  preacrlbed  1)y  the  Cbm- 
nlaatoner  of  the  Genezal  Land  OiBoc  It  la  alao  ooneiet  to  aorreader 
to  the  Beslater  the  State  land  warrant 
■VBTBT  or  Public  Lands. —  The  proTlalona  of  the  Ae^  of  Maj  Sd,  1852, 
tut  the  aarrey  of  pablle  land  by  COnnty  Sntreyora,  apply  to  anch  landa 
anly  aa  have  not  bean  anrFiyed  tqr  the  United  Statea. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  San  Joaquin. 

The  Court  below  gave  judgment  in  favor  of  Poppe  in  the 
ejectment  suit,  and  dismissed  Atheam^i  bill  in  equity  against 
Poppe.    Athearn  appealed. 

The  other  facts  are  stated  in  the  opinion  delivered  by  Hr. 
Justice  Obookstt,  which  is  here  published. 

George  Cadwalader,  for  Appellant,  argued  that  as  the  State 
patent  to  Atheam  was  issued  in  accordance  with  the  laws  of 
the  State,  it  was  valid,  and  that  it  devolved  on  the  State  to 
provide  for  the  selection  of  lands  donated  to  it,  and  cited 
Megerle  v.  Ashe,  27  Cal.  325 ;  Lester's  Land  Laws,  p.  61,  Sec 
8;  Bludworth  v.  Lake,  38  OaL  263;  Cooper  v.  BoherU,  18 
Howard,  U.  S.,  176. 

O.  W.  Tyler,  for  Respondent 

By  the  Act  of  April  16th,  1869  (Hittell's  Dig.  Art  4044), 
wnder  which  appellant's  patent  was  issued,  the  patent  was 
not  entitled  to  issue,  unless  the  location  was  made  by  the 
State,  with  the  consent  of  the  Eegister  and  Receiver  of  the 
United  States  Land  Office  (HittelFs  Dig.  Art  4045),  and  the 
certificate  shows  that  the  assent  of  tiie  Register  only  was 
obtained,  which  was  insufficient  to  warrant  the  issuance  of  the 
patent 

By  Rhodes,  J.,  Nzlss,  J.,  concurring: 

The  Court  did  not  find  the  time  of  the  filing  with  the  Reg- 
ister of  the  Marysville  Land  Office  of  the  plat  of  the  survey 
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ot  the  townslup  in  which  the  lands  in  controveny  are  sita- 
atedy  but  the  eiddenee  tending  to  show  the  time  is  recited 
in  the  finding.  That  conisisted  of  the  unsigned  indorsement 
on  the  plat:  '^  Piled  in  Harysville  Land  Office^  Dee^nber 
6th,  1855  "  *^  the  same  indorsement  which  was  in  controrersy 
in  Megerle  v.  Ashe,  27  Cal.  322,  and  the  subsequent  appeal 
in  the  same  case.  The  Court  also  found  that  the  Register 
and  Beceiyer,  on  the  15th  of  February,  1856,  published  a 
notice  requiring  aU  .persons  claiming  rights  of  pre-emption  to 
file  their  declaratory  statements  <m  or  before  the  15th  day  of 
May,  1856.  This  finding  is  attacked,  as  unsupported  by  the 
eridenoe.  The  record  contains  no  evidence  tiding  to  prove 
that  fact.  Both  parties  proceed  on  the  theory  that  the  plat 
was  filed  in  the  Eegister's  office.  The  indorsement,  though 
slight  evidefice  —  as  was  held  in  Megerle  v.  Ashe,  33  Cal.  74 
—  will,  in  the  absence  of  other  evidence,  be  taken  as  filing  the 
time  of  the  filing  of  the  plat.  Poppe's  declaratory  statement 
having  been  filed  on  the  16th  of  April,  1856  —  whidi  was 
more  than  three  months  after  the  filing  of  the  plat — came 
too  late  to  preserve  his  pre-emption  claim  as  against  one  who 
had,  in  the  meantime,  taken  the  necessary  steps  to  acquire  the 
title  to  the  land. 

Poppe  insists  that  the  indorsement  on  the  plat  was  not 
given  in  ervidence ;  but,  as  he  has  not  appealed,  he  is  not  in  a 
position  to  allege  that  the  Court  erred  in  reciting  the  indorse- 
ment in  the  finding. 

The  purpose  of  the  suit  brought  by  Atheam  against  Poppe 
is,  to  compdi  Poppe  to  convey  to  Atheam  the  legal  title  to 
the  premises  in  controversy,  on  the  alleged  ground  of  fraud 
on  tiie  part  of  Poppe  in  perfecting  his  pre-emption  claim, 
and,  in  pursuance  thereof,  in  procuring  a  patent  from  the 
United  States.  A  conclusive  answer  to  the  position  of  Ath- 
eam is,  that  he  claims  not  as  a  pre-emptioner,  but  as  a  pm> 
chaser  from  the  State;  and  as  such  he  is  not  entitled  to  a 
patent  from  the  General  Government^  and,  therefore,  cannot 
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daim  ihb  benefit  of  the  patent  issued  to  Poppe.  That  suit 
was  properly  dismissed. 

The  questions  discussed  at  the  last  argument  were  whether 
the  surrender  of  the  land  warrant  and  the  issuing  of  the  Reg- 
ister's certificate  were  authorized  by  any  law  then  in  force, 
and  whether  a  looation  so  made  authorized  the  issuing  of  a 
ipatent  The  Commissioner  of  &e  General  Land  Office  has 
authori^  to  make  regulations  respecting  Uie  disposal  of  the 
public  lands^  and  such  regulations,  when  not  repugnant  to 
the  Acts  of  Congress,  have  the  force  and  effect  of  laws.  In 
the  letter  of  the  Commissioner  of  the  14th  of  February,  1854, 
addressed  to  the  Register  of  the  Land  Office  at  Benicia,  he 
refused  to  return  the  warrant  to  the  person  who  had  located 
it  on  a  tract  of  land,  and  directed  the  Register  in  such  case 
to  issue  to  the  person  locating  a  warrant,  a  certificate  of  loca- 
tion. The  Commissioner  described  the  form  of  the  certifi- 
cate, and  that  form  was  adopted  in  this  instance,  and  generally 
in  all  other  cases  of  the  location  of  warrants  since  that  time. 

Those  instructions  recognize  the  surrender  of  the  warrants 
as  the  correct  practice,  and  make  the  certificates  issued  there- 
upon by  the  Register  legal  and  valid.  Those  certificates  of 
location  become  the  basis  of  the  patents  issued  by  the  State. 
Leaving  out  of  view  the  question  Aether  the  patent  should 
issue  before  the  lands  have  been  listed  to  the  State  by  the 
Land  Department — as  the  question  has  not  been  discussed  in 
this  case — there  seems  to  be  no  valid  ground  for  saying 
that  the  Register's  certificate  is  not  sufficient  to  authorize 
the  proper  officers  of  the  State  Government  to  take  the  req- 
uisite steps  for  the  issuing  of  the  patent  The  provisions 
of  the  Act  of  Kay  8d,  1852,  for  the  survey  of  the  lands  by 
the  County  Surveyor,  and  all  the  proceedings  founded  on 
such  survey,  are  applicable  only  to  unsurveyed  lands.  The 
observance  of  those  provisions  would  be  useless  and  vain 
where  the  lands  have  been  surv^^ed  by  the  United  States. 
Vol.  zlii.- 
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Judgment  in  ^<&eam  t.  Popp^  affirmed,  and  judgment  in 
Poppe  T«  Afheam  zeversedy  and  cause  remanded  for  a  new 
trial 

Cbookstt^  J.i  eonenrrixig: 

I  concur  in  the  judgment  on  the  grounds  stated  in  the 
opinion  whidi  I  have  heretofore  delivered  in  this  caae. 

Mr.  Justice  Waix^ox  heing  disqualifiedi  did  not  sit  in 


[The  opinion  to  which  Ifr.  Justice  Cbockxtt  refers  in  his 
concurring  opinion  was  filed  at  the  April  Term,  1868,  and 
was  concurred  in  by  Sawyis,  C.  J.,  Sandxbson,  J.,  Bhodes^ 
J.y  and  Spbaoxjx,  J.  The  Court  afterwards  granted  a  rehear- 
ing^ and  the  foregoing  opinion  was  delivered  after  reargu- 
meoi.  The  following  is  the  opinion  delivered  at  the  April 
Term,  1868,  and  to  which  reference  is  made  as  containing 
the  facts  of  the  case.  The  first  three  head  notes  cover  the 
points  on  which  both  opinions  agree.  After  a  rehearing  the 
first  opinion  is  understood  to  be  no  longer  the  opinion  of 
the  Oourt,  unless  it  is  adopted  in  the  subsequent  opinion. — 

BXPOBTBB.] 

By  Obookxtt,  J.: 

The  respondent,  Poppe,  brou^t  ejectment  against  die 
appellant  Atheam  to  recover  a  tract  of  land  in  San  Joaquin 
iOounty,  in  which  action  an  answer  was  filed  denying  title  in 
the  plaintiff,  and  setting  up  title  in  fee  in  the  defendant 
During  the  pendency  of  this  action  the  defendant  filed  his 
bill  in  equity  against  the  plaintiff,  setting  forth  in  substance 
that  the  land  in  contest,  which  is  the  southeast  quarter  of 
section  eleven,  township  four  north,  range  eight  east,  was, 
in  the  year  1850,  in  the  actual  and  exclilsive  occupation  of 
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Elliott  and  Lqring;  that  Loring  ocmveyed  his  interest^  the 
tract  to  Elliott,  and  in  March,  1852,  Elliott  conveyed  to 
Vance;  that  Yance  was  tho  owner  of  a  sdiool  land  warrant 
isBued  nnder  the  Act  to  provide  for  the  dispoBal  of  the  five 
hundred  thousand  acres  to  which  this  State  became  entitled 
under  the  Act  of  Cyongress  of  April  4tli,  1841;  that  in  aooord- 
anoe  with  the  Act  of  the  L^slatore,  Vance  located  his  war- 
rant on  the  land  in  contest;  that  subsequently  the  United 
States  caused  the  land  to  be  surveyed  and  sectionized,  and 
the  plat  of  the  surv^  was  filed  in  the  proper  United  States 
Land  Office  on  the  5th  December,  1866;  that  on  the  10th 
March,  1866,  Vance  applied  to  the  proper  United  States 
Begister  to  locate  his  warrant  on  the  quarter  section  in  dis- 
pute; that  the  location  was  approved  by  the  Begister^  who, 
on  that  day,  issued  his  certifieate  to  that  effect  to  Vance,  and 
the  warrant  was  thereupon  surrendered  and  canceled;  that 
Vance  afterwards  assigned  the  certificate  to  the  appellant 
Atheam,  who,  on  the  8th  January,  1862,  obtained  a  patent 
from  the  State;  that  in  1851  the  respondent  Poppe  occupied 
for  a  time  a  cabin  on  this  tract,  as  the  tenant  of  Elliott  and 
Loring,  but  in  September,  1852,  left  the  cabin  and  moved 
into  a  house  he  had  built  on  the  adjoining  quarter  in  section 
ten,  where  he  continued  to  reside  until  October,  1855,  when 
he  sold  his  improvements  on  section  ten  and  moved  back  to 
the  quarter  section  in  contest  on  section  eleven,  into  a  house 
lie  had  erected  thereon,  and  on  the  16th  April,  1856,  filed  in 
the  proper  Land  Office  a  notice  of  his  intention  to  claim  as 
a  pre-emptor  the  quarter  section  in  contest ;  that  by  the  laws 
of  the  United  States  he  was  not  entitled  to  pre-empt  the  land, 
and  the  appellant  was  entitled  to  hold  it  under  his  school. 
land  warrant;  but  notwithstanding  all  the  facts  above  stated 
and  with  a  full  knowledge  of  them,  the  Secretary  of  the 
Interior,  in  violation  of  law,  awarded  the  land  to  the  respond- 
ent as  a  pre-emptor,  who  subsequently,  in  1868,  obtained  from 
the  United  States  a  patent  therefor;  that  the  respondent  is 
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in  possession  of  forty-seven  acres^  and  the  appellant  of  the 
remainder  of  the  quarter  seotion,  on  which  he  has  erected 
permanent  and  valuable  impravementa;  that  the  respondent 
had  commenced  an  action  of  ejectment  against  the  appellant 
to  recover  the  whole  quarter  section,  relying  on  the  patent 
from  the  United  States  as  eondusiye  evidence  of  title;  that 
said  patent  is  a  cloud  on  appellant's  title,  and  was  fraudu- 
lently obtained  and  issued  in  violation  of  law.  The  prayer 
of  the  complaint  is  that  the  respondent  be  decreed  to  release 
his  title  to  the  appellant,  and  for  an  injunction  against  the 
ejectment  suit  i>' 

The  answer  denies  the  possession  of  Elliott  and  Loring, 
the  deraigmnent  of  title  from  them  to  appellant^  the  issuing 
of  the  ddbool  land  warrant  and  the  location  thereof  by  Vance ; 
it  also  denied  tiiat  the  respondent  ever  occupied  the  land  as 
the  tenant  of  Elliott  and  Loring,  or  that  the  township  plat 
was  filed  in  the  Land  Office  on  the  5th  December,  1855,  or 
at  any  time  earlier  than  March  Ist,  1856.  In  short,  it  denies 
every  material  averment  of  the  complaint,  and  sets  up,  as 
affirmative  matter,  that  he  settled  upon  the  land  as  a  pre- 
emptor  and  was  entitled  by  law  to  pre-empt  it,  and,  after 
complying  with  the  requirements  of  the  law  in  that  respect, 
obtained  his  patent  therefor;  that  appellant  contested  his 
rights  before  the  Land  Department,  and  that  all  questions  of 
fact  in  regard  to  the  settlement^  residence,  and  bona  fides  of 
the  respondent  were  heard  and  decided  by  the  proper  officers 
of  the  United  States;  after  which  hearing  the  land  was 
awarded  to  the  respondent;  and  thereafter  the  appellant^  by 
perjury  and  fraud,  procured  a  patent  to  be  issued  to  him  by 
the  State  of  California. 

The  two  actions  were  heard  together  before  the  Oourt 
without  a  jury. 

In  its  fi^ndings  the  Court  finds  that  there  was  no  fraud  on 
the  part  of  Poppe  in  obtaining  his  patent^  and  also  ihe  fol- 
lowing facts: 
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First — That  in  Augosty.  1861,  Poppe  eettled  upon  the 
qnarter  section  in  oontroyersy,  whidi  was  then  nnsurveyed 
public  land  of  the  United  States,  and  has  ever  since  been  in 
the  exdosive  possession  of  about  forty-seven  acres  thereof. 

Second — That  said  land  was  surveyed  by  the  United 
States  in  the  Summer  of  1856,  and  the  township  plat  was 
duly  filed  in  the  proper  Land  Office ;  that,  after  the  filing  of 
the  plat^  the  Begister  and  Beoeiver,  on  the  16th  of  February, 
1856,  gave  notice  through  the  public  press  (being  the  first 
notice  given  in  the  premises),  requiring  preSmptioners  to  ap- 
pear and  file  their  preemption  claims  on  or  before  the  16th  of 
Hay,  1866,  and  that  Poppe  filed  his  notice  on  the  16th  of 
April,  1866. 

Third  —  That  the  only  endence  produced  as  to  the  date  at 
which  tl^  township  plat  was  filed  in  the  Land  Office  was 
an  indorsement  on  the  plat  itself  of  the  words:  ''Hied  in 
Harysville  Land  Office,  December  6th,  1856,"  which  indorse- 
nmit  was  not  signed  by  any  one,  and  there  was  no  evidence 
to  show  when,  or  by  whom,  or  by  whose  authority  the  in- 
dorsement was  made;  that  Atheam  was  in  possession  of  all 
the  quarter  section,  except  the  forty-seven  acres  in  posses- 
aion  of  Poppe. 

Fourtti  —  That  prior  to  tiie  QovemmCTit  survey,  to  wit,  in 
December,  1862,  Vance  being  then  in  possession  of  one  hun- 
dred and  thirteen  acres  of  the  tracts  located  a  school  land 
warrant  on  that  quarter  section;  and  after  the  survey,  to 
wit,  March  10th,  1866,  applied  to  the  United  States  Bister 
for  permission  to  locate  it  on  the  same  quarter  section,  and 
surrendered  the  warrant  to  be  canceled;  whereupon  the 
Segister  approved  the  location,  and  issued  his  certificate  to 
tliat  effect;  after  which  Vance  assigned  the  certificate  to 
Atheam,  who  afterward,  to  wit,  on  the  8th  of  January,  1863, 
obtained  a  patent  from  the  State. 

fifth  —  That  Atheam  and  Poppe,  pending  the  proceedings 
before  the  United  States  Land  Department^  belli  appeared 
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and  litigated  their  rights,  and  after  the  decision  in  favor  of 
Poppe,  a  patent  was  issued  to  him  in  October,  1863. 

Sixth- — That  for  a  long  time  prior  to  and  ever  since  the 
date  of  the  patent  to  Poppe,  Atheam  was  in  the  actual  pos- 
session of  the  one  hundred  and  thirteen  acred,  claiming  title 
in  himself;  and  the  Court  linds  the  value  of  the  rents  and 
Improvements. 

As  a  conclusion  oif  law,  the  Court  finds  that  Poppe  is  en- 
titled to  judgment  for  the  possession,  and  for  the  value  of 
the  rents,  and  judgment  was  entered  accordingly. 

The  appellant  moved  to  correct  the  findings,  and  submitted 
to  the  Court  a  series  of  findings,  which,  in  the  main,  were 
not  only  different  from,  but,  in  some  respects,  contradictory 
to  the  findings  of  the  Court  The  Court  refused  to  change 
or  modify  its  findings,  and  the  appellant  excepted. 

A  motion  for  new  trial  was  made  by  appellant,  which  was 
denied  by  the  Court,  and  the  case  comes  here  on  appeal  from 
the  judgment  as  well  as  from  the  order  denying  the  motion 
for  new  trial. 

The  first  point  to  be  considered  is,  whether  or  not  Atheam 
can  appeal  to  a  Court  of  equity,  upon  the  facts  stated  in  his 
complaint,  to  revise  the  decision  of  the  Secretary  of  the  In- 
terior in  respect  to  the  preliminary  steps  whidi  were  neces- 
sary to  be  performed  by  Poppe  to  entide  him  to  a  patent  on 
his  application  for  a  preemption. 

In  cases  of  fraud  there  can  be  no  doubt  that  a  Court  of 
equity  will  give  relief,  not  only  when  the  officers  of  the  Gov- 
ernment have  been  parties  to  the  fraud,  but  also  when  they 
have  been  made  the  innocent  instruments  of  perpetrating  a 
wrong  by  means  of  the  fraudulent  practices  of  others.  Hence 
it  has  been  held  that  when  the  United  States  Begister  and 
Receiver  have  been  imposed  upon  by  false  affidavits  or  per- 
jured witnesses,  whereby  the  land  has  heen  awarded  and 
patented  to  the  wrong  person,  the  Courts  will  interfere  and 
redress  the  wrong.     Otherwise  there  ootild  be  no  relief  in 
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tnch  cases.  (Oariand  v.  Wtftm,  20  How.  6 ;  Lytle  v.  State  of 
Arkansas,  22  How.  192.)  But  even  in  cases  of  fraud  the 
Ciourt  will  not,  in  a  collateral  action,  go  behind  the  patent  to 
inquire  into  the  regularity  or  sufficiency  of  the  preliminary 
proceedings^  except  at  the  instance  of  an  adverse  claimant^ 
who  has  acquired  an  equity  in  tiie  land  which  entities  him 
to  protectioai.  Whenever  such  equities  exist,  a  Court  of 
equity  will  look  behind  the  patent  and  award  the  legal  title 
to  the  party  holding  the  oldest  and  best  equity. 

Even  in  actions  at  law,  where  there  are  conflicting  patents 
for  the  same  land,  the  Ckmrt  will  go  behind  the  patents  to 
ascertain  which  party  had  the  prior  equity;  and  if  the  junior 
patent  is  founded  on  the  prior  equity,  it  will  take  efiPect  by 
relation  from  the  time  when  the  equity  accrued,  and  over- 
ride an  older  patent  founded  on  a  junior  equity.  (Ross  v. 
Barland,  1  Pet  655;  Bagnall  v.  Broderiek,  13  Pet  436; 
Smith  v.  Atheam,  84  OaL  606.) 

In  the  case  under  consideration,  Atheam  had  the  oldest 
patent^  founded  on  his  school  land  warrant,  which  was 
located  on  the  10th  of  March,  1856,  after  the  lands  had 
been  duly  surveyed.  In  the  action  of  ejectment,  without 
the  aid  of  a  bill  in  equity,  the  production  of  his  patent  and 
proof  of  the  location  of  the  warrant,  after  the  survey,  would 
have  established  a  prima  facie  case  as  against  Poppe's 
junior  patent^  standing  alone^  and  without  proof  of  the  pr^ 
liminary  acts  on  which  the  patent  was  founded. 

This  rendered  it  necessary  for  Poppe  to  support  his  patent 
by  proof  of  the  preliminary  steps,  in  order  to  show  that, 
before  the  location  of  the  school  land  warrant,  he  had  ac- 
quired an  equity  in  the  land  whidi  exempted  it  from  location 
under  the  school  land  warrant 

It  was,  therefore,  competent  and  proper  for  the  Court 
to  hear  proof  on  that  subject,  in  order  to  ascertain  which 
party  had  the  prior  equity.  To  establish  Poppers  prior 
equity,  it  was  incumbent  on  him  to  show  at  what  date  he 
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commenced  to  perform  the  series  of  acts  which  cahninated 
in  his  patent  The  patent  itself^  without  farther  proof, 
raises  a  presumption  that  he  possessed  the  proper  status  as 
.a  pre-emptioner,  and  had  performed  the  necessary  acts  to 
entitle  him  to  a  patent;  but  it  raises  no  presumption  as  to 
the  time  at  which  the  performance  of  the  acts  commenced; 
and  all  the  presumptions  arising  from  the  patent  were  liable 
to  be  rebutted  by  proof. 

In  respect  to  the  time  at  which  Poppe  performed  the  first 
act,  the  Court  finds  that  he  ^'settled  upon''  the  land  in 
August,  185 1,  and  from  that  time  up  to  the  trial  had  been 
in  the  exclusive  possession  of  fortyHseven  acres  of  the  tract 
It  does  not  find  tiiat  he  ever  resided  on  the  tract,  unless  that 
is  to  be  inferred  from  the  term  ^^  settled  upon,"  nor  does  it 
find  that  he  erected  a  dwelling  house,  or  other  improve- 
ments, or  ever  cultivated  any  portions  of  the  premises. 

The  incipient  steps  toward  a  valid  pre-emption  claim  are 
that  the  party  shall  '^  cultivate  and  improve  the  same,"  and 
**  shall  erect  a  dwelling  thereon."  This  is  expressly  required 
by  the  tenth  section  of  the  Act  of  Congress  of  Septembei* 
4th,  1841.  Without  a  performance  of  these  acts  there  can 
be  no  valid  foundation  of  a  pre-emption  daim. 

But  although  the  findings  are  silent  on  these  points,  the 
*^  Act  to  regulate  appeals  in  this  State,"  approved  May  20th, 
1861  (Stats.  1861,  p.  589),  which  was  in  foroe  when  this 
case  was  tried,  provides  that  ^'in  cases  tried  by  the  Oonrt, 
without  a  jury,  no  judgment  shall  be  reversed  for  want  of 
a  finding,  or  for  a  defective  finding  of  the  facts,  unless  ex- 
ceptions be  made  in  the  Court  below  to  the  finding  or  the 
want  of  a  finding;"  and  the  statute  points  out  how  defectivo 
findings  may  be  remedied. 

In  construing  this  statute  we  have  repeatedly  held  that 
where  the  findings  are  silent  as  to  material  facts  necci^sa^y 
to  support  the  judgment,  and  no  effort  is  made  to  correct 
them,  we  will  presume  in  aid  of  the  judgment  that  the 
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necessary  facts  were  proved,  unless  the  contrary  appears. 
(Hidden  v.  Jordan,  28  Cal.  301 ;  Lucas  v.  San  Francisco,  28 
OaL  691 ;  James  v.  Williams,  31  OaL  213 ;  Lyons  v.  Leimr 
hack,  29  CaL  189.) 

It  follows  that  if  Atheam  intended  to  controvert  the  fact 
that  Poppe  had  resided  npon  the  land,  and  erected  a  dwell* 
ing  thereon,  prior  to  the  time  when  Vance's  equity  accrued, 
and  if  he  believed  that  these  facts  were  not  proved  on  the 
trial,  he  should  have  moved  to  correct  the  findings  in  that 
respect;  and  if  the  Court  refused  to  find  at  all  on  the  point, 
or  found  contraiy  to  the  evidence,  the  statute  points  out  the 
remedy. 

But  as  the  case  is  now  presented,  we  must  assume,  in 
support  of  the  judgment,  that  these  essential  facts  were 
proved,  inasmuch  as  Atheam  did  not  except  to  the  findings 
in  this  particular. 

In  this  view  of  the  case  it  would  be  our  duty  to  affirm 
the  judgment,  if  no  error  had  occurred  in  denying  the  motion 
for  new  triaL 

But  the  Court  finds  facts  sufficient  to  show  that  the  town- 
ship plat  was  filed  in  the  office  of  the  Begister  and  Keceiver 
on  the  6th  of  December,  1856 ;  and  it  finds  as  a  further  fact, 
that  the  Segister  and  Beoeiver,  '^  on  the  15th  of  February, 
1856,  gave  notice  through  the  public  press,"  for  the  first 
time,  that  all  persons  claiming  preemption  rights  upon  any 
of  the  lands  in  that  township  should  appear  and  file  their 
notice  of  preemption  on  or  before  the  16th  of  May,  1856. 

One  of  the  groimds  for  new  trial  was  that  the  Court  failed 
to  find  it  as  a  fact  that  the  township  plat  was  filed  in  the 
office  of  the  Register  and  Receiver  on  the  5th  December, 
1856,  and  that  there  was  no  evidence  to  support  the  find- 
ing that  the  Easter  and  Receiver  published  the  notice  on 
the  16th  of  February,  1866,  as  aet  forth  in  the  finding. 
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These  grounds  for  a  new  trial  were  well  taken.  Instead 
of  finding  distinctly,  as  it  should  have  done  on  the^  evidence, 
at  what  date  the  township  plat  was  filed,  the  Court  only 
reports  the  evidence  on  that  point;  and  in  respect  to  the 
publication  of  the  notice  by  the  Register  and  Receiver  to 
preemptioners,  we  find  no  evidence  whatever  in  the  record 
to  support  the  finding  on  that  branch  of  the  case.  These 
were  material  facts,  which  may  be  decisive  of  the  action; 
for  if  the  to\vnship  plat  was  filed  on  the  6th  of  December, 

1855,  and  notice  thereof  was  immediately  given  by  the  Reg- 
ister and  Receiver,  then  the  notice  of  his  intention  to  claim 
a  preemption,  which  was  filed  by  Poppe  on  the  15th  April, 

1856,  came  too  lata  The  Act  of  Congress  of  March  3d, 
1853,  regulating  the  survey  of  public  lands  in  California, 
provides  that  the  declaratory  statement  must  be  filed  within 
three  months  after  the  return  of  the  township  plat  to  the 
Land  OfBce,  and  there  is  no  authority  in  the  Land  Depart- 
ment to  dispense  with  this  condition.  (Megerle  v.  Ashe,  33 
Gal.  74.) 

It  was,  therefore,  a  most  material  fact  to  ascertain  whether 
or  not  Poppe's  notice  was  filed  within  the  proper  time ;  and 
in  order  to  do  this,  it  is  necessary  to  ascertain  with  certainly 
when  the  township  plat  was  filed,  and  when  tlie  notioe  to 
preemptioners  was  published  —  if  any  such  notice  was  pub- 
lished; of  which  fact,  however,  there  is  no  proof  in  the 
record. 

For  the  reasons  stated  above  the  Court  below  oug^t  to 
have  granted  the  motion  for  a  new  triaL 

The  counsel  for  the  respondent  has  pressed  upon  our  con- 
sideration, with  much  earnestness,  the  proposition  that  both 
the  appellant  and  the  respondent  having  appeared  before 
the  United  States  Land  Department,  and  litigated  their  re- 
spective rights,  the  appellant  is  estopped  thereby  from  re- 
quiring further  proof  that  the  respondent  has  the  prior  equity 
to  the  land. 
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We  deem  it  proper  to  say  for  the  guidance  of  the  District 
Court  on  another  trial,  that  we  do  not  acquiesce  in  hifi 
view  of  the  law.  The  Land  Department  had  no  power  to 
adjudicate  the  rights  of  the  appellant.  After  his  warrant 
was  located  and  canceled,  and  the  location  approved  by  the 
Register,  the  equity  of  the  appellant  attached;  and  it  was 
not  in  the  power  of  the  Land  Department  to  detract  from 
or  add  to  his  rights.  His  appearance  before  the  Laud 
officers  of  the  United  States  could  confer  upon  them  no 
jurisdiction,  where  none  existed  by  law.  {Megerle  v.  Ashcj 
supra.)  It  follows  that  their  decision  was  uot  obligatory 
upon  him,  and  so  far  as  it  affected  his  rights  was  coram  nan 
fudice. 

Judgment  and  order  denying  a  new  trial  reversed,  and 
eause  remanded  for  a  new  triaL 


[Mo.  S,2S5.] 

a  D.  SEMPLE  i;.  G.  W.  WARE. 

•UBfBT  ov  MiziCAK  Gbaihs.— The  proceedlnga  of  the  Dlitrlet  Oovrt  of 
the  United  States  under  the  Act  of  Congresa  of  Jane  14th,  1860,  re- 
latlTe  to  earreja  of  Mexican  grmntM  of  land,  are  of  «  Jndlctal  nature. 

WAxm  or  AX  Bstoppbu — A  party  who  haa  a  Judgment  In  his  favor 
which  would  he  an  estoppel,  may  walre  the  benefits  of  the  estoppel. 
In  a  ease  In  which  It  Is  set  up  as  a  har,  by  consenting  In  open  Court 
to  a  jndgmeat,  aotwlthstandlng  the  estoppeL 

Appeai.  from  the  District  Court  of  the  Tenth  Judicial 
District)  Yuba  Oounty. 

Ejectment  for  part  of  lot  number  six^  in  block  number  six, 
in  the  Town  of  Colusa.  The  defendant  recovered  judgment 
in  the  Court  below,  and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion,  and  in  Yaiea  v. 
BnUih,  40  CaL  662 ;  and  same  case,  88  CaL  60.    The  cases  of 
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Treadway  r.  Semph,  28  OaL  652,  and  Semple  r.  Wright,  32 
Cal.  659,  throw  light  on  the  litigatioiL 

Semple,  per  se,  and  L.  /•  Aahford  and  Jo  HamiUon,  for 
Appellant 

W.  C.  Belcher,  and  W.  F.  Good,  for  Bespondent 

Bj  the  Court,  Nzlbb,  J. : 

The  opinion  in  Tales  v.  Smith,  40  Cal.  662,  diaposee  of  all 
the  points  made  upon  this  appeal  except  the  fifth,  which  is 
that  '^  the  Court  erred  in  giving  a  judgment  in  favor  of  de- 
fendant, the  plaintiff  holding  the  older  and  superior  title." 
We  shall  concede,  for  the  purposes  of  the  appeal,  that  tiiis 
point  is  properly  presented  by  the  record. 

The  plaintiff  claims  under  a  final  decree  of  the  District 
Court  of  the  United  States,  made  qgi  the  2d  day  of  February, 
1861,  confirming  the  survey  of  the  Colus  Kancho.  The 
defendant  daims  under  a  final  decree  of  the  same  Court, 
made  on  the  6th  day  of  April,  1861,  confirming  the  survey 
of  the  Jimeno  Rancho,  and  also  a  patent  from  the  United 
States  following  the  decree.  The  surveys,  conflict,  and  the 
land  in  controversy  is  included  within  the  boundaries  of  both 
surveys. 

The  date  of  the  original  grant  of  the  Colus  Rancho  does 
not  appear;  nor  does  the  date  of  the  Jimeno  grant  appear, 
otherwise  than  from  a  recital  of  the  patent  which  names 
November  4th,  1844,  as  the  date  of  the  Mexican  grant  to 
MauAiel  Jimeno.  We  have  no  information  of  the  proceed- 
ings at  the  adjudication  of  the  Colus  survey,  or  of  the  parties 
thereto,  except  that  derived  from  the  fact  that  the  survey 
was  approved  and  confirmed  to  the  plaintiff  on  a  certain 
day.  During  the  pendency  of  proceedings  in  the  District 
Court  upon  the  survey  of  tiie  Jimeno  Rancho,  the  plaintiff, 
to  whom  Ihe  Colus  Rancho  had  then  been  finally  eonfirmed) 
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intervened  and  filed  exceptions  to  tbe  survey,  alleging,  among 
other  factS;  that  the  survey  of  the  Jimeno  Bancho  pre- 
sented for  confirmation  was  not  properly  located;  that  it 
covered  two  leagues  of  the  CoIub  grant^  which  had  been 
finally  confirmed  to  him;  that  he  believed  that  the  title 
to  the  Coins  grant  was  superior  to  that  of  the  Jimeno  grant 
to  the  same  land,  etc.,  and  praying  that  the  survey  be  or- 
dered to  be  returned  into  Court  for  its  adjudication  and  de- 
cision. On  the  day  of  the  rendition  of  the  final  decree  the 
plaintiff  (then  intervener)  appeared  personally,  and  in  open 
Court  consented  to  the  decree  and  the  official  survey. 

The  decision  of  the  case  depends  upon  the  relative  values 
of  the  several  decrees  of  confirmation.  There  can  be  no 
doubt  that  the  proceedings  of  a  District  Court  under  the  Act 
of  Congress  of  June  14th,  1860,  are  of  a  judicial  nature. 
We  may  admit  for  the  purposes  of  this  case  that  the  decree 
rendered  in  the  matter  of  the  Coins  survey  was  conclusive 
as  a  judgment  upon  all  parties  in  interest  who  either  did 
intervene,  or  who  might  have  intervened,  in  that  proceed- 
ing, in  accordance  with  ihe  provisions  of  the  Act ;  and  that 
the  plaintiff  could  have  availed  himself  of  this  decree  by 
way  of  a  plea  in  bar,  or  as  conclusive  evidence  of  title,  in 
the  subsequent  proceedings  for  the  confirmation  of  the 
Jimeno  survey.  But  a  party  may  waive  the  benefit  of  an 
estoppel  in  his  favor ;  and  the  failure  of  the  plaintiff  to  pre- 
sent this  plea  in  his  intervention,  and  his  consent  in  open 
Court  to  the  decree  as  entered,  was  a  waiver  of  this  right. 
(Semple  v.  Wright,  32  Cal.  668.) 

The  result  is  not  changed,  if  we  consider  the  decree  of 
confirmation  of  the  Coins  survey  as  being  for  all  purposes 
eqxdvalent  to  a  patent  from  the  United  States.  The  holder 
of  the  best  title  is  bound  to  exhibit  and  prove  it  in  proceed- 
ings adverse  to  that  title,  and  to  which  he  is  a  party.  By 
withholding  his  title,  and  formally  consenting  to  a  deccee  In 
favor  of  the  claimants  under  the  Jimeno  grant,  which  would 
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be  equivalent  to  a  patent  in  their  hands,  the  plaintiff  lost 
the  power  to  assert  his  daim,  as  against  them,  to  the  land  in 
controversy. 

Judgment  affirmed;  as  of  the  1st  day  of  Febmary^  1872. 

Mr.  Justice  Cbockett  dissented. 


[No.  8,101.] 


THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
FREDERICK  W.  OLARKK 

Cbiminal   Law  —  Obdir   RasuBinmNa   Came  vo   QMAxt^  Jomx   irav  Ab- 

PBALABUB. —  An  order  of  a  County  Conrt  directing  that  a  criminal  charge 
Ignored  by  one  Grand  Jury  be  submitted  to  another.  Is  not  an  appealable 
order. 

ClBiMiNAL  "  iHTaaUBDUTB  Obobbb  "  NOT  APPBAT.ABT.M. — By  the  proTi- 
slons  of  section  fonr  hundred  and  elghty-fonr  of  the  Criminal  Practice 
Act,  to  the  effect  that  Intermediate  orders  or  proceedings  forming  part 
of  the  reeord  of  a  criminal  case  may  be  reviewed  on  appeal  from  the 
anal  Judgment,  It  was  eleariy  Intended  to  prohibit  a  separate  appeal 
from   snch  Intermediate  orders  or  proceedings. 

Cbiminal  Obdbrs,  aftbb  Final  Judombnt,  Affbalablb. —  That  portion 
of  section  four  hundred  and  eighty-one  of  the  Criminal  Practice  Act 
which  authorises  an  appeal  from  an  order  **  which  affects  a  substantial 
right  In  a  criminal  case  amounting  to  felony/'  applies  only  to  orders 
made  after  final  judgment 

Appeal  from  the  County  Court  of  Alameda  County. 

The  defendant  was  arrested  in  February,  1871,  for  the 
murder,  in  Alameda  County,  of  Zelotes  Reed,  and  held  to 
answer.  At  the  next  term  of  the  County  Court  of  that 
county  the  Grand  Jury  investigated  the  charge,  and  ignored 
the  bill.  The  District  Attorney  afterwards  moved  to  resub- 
mit the  charge  to  another  Grand  Jury;  and  the  County 
Court,  upon  the  ground  that  the  defendant  had  been  ad- 
mitted to  testify  as  a  witness  on  his  own  behalf,  and  that  the 
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admission  of  sndi  testimony  by  the  Grand  Juxy  was  error, 
granted  the  motion*  The  def aidant  appealed  from  the  order* 

Alexander  Campbell  and  H.  8.  Brown,  for  Appellant 

It  was  suggested  in  the  Oonrt  below  that  the  order  was 
not  appealable.  Sut  no  motion  has  been  made  to  dismiss 
the  appeal  on  that  ground,  and  we,  therefore,  infer  that  the 
objection  is  abandoned  by  the  Attorney  General  It  may^ 
however,  be  proper  to  state,  briefly,  the  provisions  of  law 
npon  the  subject,  and  the  construction  which,  in  our  opinion, 
should  be  given  to  them.  Section  four  hundred  and  eighty- 
one  of  the  Criminal  Practice  Act  provides 'that  ^^the  party 
aggrieved  may  appeal  to  the  Supreme  Court  from  a  final 
judgment  of  tibie  District  Court  or  County  Court  granting  or 
refusing  a  new  trial,  or  which  affects  a  substantial  right  in  a 
criminal  case  amounting  to  felony,  on  questions  of  law 
alone.^'  Section  two  hundred  and  thirty-one  provides  that 
'^  the  dismissal  of  the  charge  shall  not,  however,  prevent  the 
charge  from  being  again  submitted  to  a  Grand  Jury,  or  as 
often  as  the  Court  shall  so  direct  But  without  such  direction 
it  shall  not  be  again  submitted.'*  The  purpose  of  the  law  is 
obvious.  It  affords  the  defendant  protection  against  repeated 
prosecutions  after  the  charge  against  him  has  been  once  fairly 
investigated  by  the  Grand  Jury  and  dismissed ;  subject,  how- 
ever, to  the  power  of  the  Court  in  the  exercise  of  a  legal 
discretion  to  resubmit  the  case  whenever  circumstances  may 
arise  rendering  it  proper  to  do  so.  The  dismissal  operates 
as  a  final  judgment  in  his  favor,  which  can  only  be  reopened 
for  a  sufficient  reason,  and  in  the  exercise  of  a  legal,  not  an 
arbitrary,  discretion.  This  view  of  the  case  was  very  prop- 
erly concurred  in  by  the  Court  below.  {Belt  v.  Davies,  1 
Oal.  184;  Dowling  v.  Polofih,  18  Oal.  626  j  People  v.  Young, 
81  CaL  668.) 
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Jo  Hamilton,  Attorney  Oeneral,  for  Respondent. 

The  order  in  this  case  was  not  a  final  judgment,  nor  order 
made  after  final  judgment,  and  was,  therefore,  not  an  appeal- 
able order.  (Hitt  Dig.  2068 ;  DeBarry  v.  Lambert,  10  Gal. 
603 ;  Motdton  v.  Ellmuker,  30  GaL  629;  People  v.  Thurston, 
6  Gal.  617;  PeopU  y.  Ah  Fough,  12  Gal.  424.) 

The.  Gounty  Gourt  had  the  anthority,  in  its  discretion,  to 
order  a  resubmission  of  the  case  to  another  Grand  Jury,  and 
guch  ui  order,  being  one  within  the  discretion  of  the  County 
Gourt,  is  not  a  subject  of  review  on  appeal.  And  if  such  an 
order  was  made  within  the  discretion  of  the  Gourt,  the  reason 
for  the  order — being  no  part  of  the  order — could  not  be  a 
subject  of  review  on  this  appeal  (Hitt.  Dig.  1818,  1870, 
1871,  and  1872;  Smith  y.  BiUeU,  16  Gal.  28.) 

By  the  Gourt,  Gbockbtt,  J.: 

The  only  question  on  this  appeal  which  it  is  necessary  to 
consider  is,  whether  an  order  of  the  Gounty  Gourt,  directing 
that  a  charge  which  has  been  ignored  by  a  former  Grand 
Jury  be  submitted  to  another  Grand  Jury,  is,  in  any  case,  an 
appealable  order.  Section  four  hundred  and  eighty-one  of 
the  Griminal  Practice  Act  provides  that  an  appeal  may  be 
taken  ^'  to  the  Supreme  Gourt  from  a  final  judgment  of  the 
District  Gouirt  of  Gounty  Gourt,  in  all  criminal  cases  amount-^ 
ing  to  a  felony  on  questions  of  law  alone;  also,  from  an  order 
of  the  District  Court  or  Gounty  Gourt  granting  or  refusing 
a  new  trial,  or  which  affects  a  substantial  right  in  a  criminal 
case  amounting  to  a  felony,  on  questions  of  law  alone."  Sec- 
tion four  hundred  and  eighty-four  provides  that  upon  the 
appeal  from  the  judgment  any  decision  of  the  Court  in  an 
intermediate  order  or  proceeding  forming  a  part  of  the  record 
may  be  revised* 
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In  providing  that  intennediate  orders  or  proccodinga  form- 
ing a  part  of  the  record  may  be  reviewed  on  an  appeal  from 
the  final  judgment^  it  was  clearly  intended  to  proiiiblt  a  de]^ 
arate  appeal  from  audi 'intermediate  orders  or  proceeding^. 
Whether  the  intermediate  orders  and  proceedings  referred 
to  are  only  those  which  occur  between  the  finding  of  flie 
indictment  and  the  final  judgment,  or  include  also  those 
which  are  preliminary  to  the  indictment,  such  as  the  order 
appealed  from  in  this  case,  or  an  order  denying  a  challenge 
to  a  Grand  Juror,  or  of  the  whole  panel,  need  not  be  decided 
on  this  appeal  It  will  suffice  to  say  on  this  point  that  if 
such  preliminary  orders  and  proceedings  can  be  reviewed 
by  this  Court  on  appeal,  it  can  only  be  on  an  appeal  from  the 
final  judgment  Any  other  rule  would  lead  to  the  greatest 
embarrassment  and  delay  in  the  administration  of  justice  in 
criminal  cases.  That  portion  of  section  four  hundred  and 
eighty-one  which  authorizes  an  appeal  from  an  order  ^' which 
affects  a  substantial  right  in  a  criminal  case  amounting  to  a 
felony,*'  applies  only  to  orders  made  after  final  judgment, 
which,  of  course,  could  not  be  reviewed  on  an  appeal  from 
the,  judgment.  In  several  cases  we  have  been  called  upon  to 
review,  on  appeal,  orders  of  this  character,  relating  to  the 
time,  mode,  and  manner  of  executing  the  judgment.  Upon 
this  construction  of  the  statute,  its  provisions  are  reasonable 
and  consistent.  All  orders  and  proceedings  occurring  prior 
to  the  judgment,  which  it  was  intended  should  be  subject  to 
review  by  this  Court,  can  be  corrected  on  an  appeal  from  tlie 
judgment,  or  from  an  order  granting  or  refusing  a  new  trial ; 
whilst  an  order  affecting  a  substamtial  right  of  a  party,  made 
after  final  judgment,  can  be  reviewed  on  a  direct  appeal  from 
the  order.  These  views  are  decisive  of  this  appeal,  inas- 
much as  the  order  appealed  from  is  not  appealable. 

Appeal  dismissed. 

Mr.  Chief  Justice  Spaaoux  did  not  participate,  in  tl^e 
foregoing  deeisioii. 

Vol.  XUL— 40 
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[No.  t,S80.] 

mJOH  HARVEY  v.  WILLIAM  D.  RYAN,  JAMES 
LYNCH,  JOHN  TANEY,  awd  MICHAEL  BRESNAN. 

"IClirSirO    CUBTOMB"    AM     AOAINBT     WUTTXM     "  DXSTAXCY     MiKiKO     LAWS." 

•"-In  an  action  for  pottession  ot  a  mining  claim,  where  plaintiff  rplled 
vpon  a  location  under  certain  written  rales  adopted  hy  the  miners  of 
the  district  eome  flve  years  before,  which  did  not  reqnlre  the  postlnt 
of  notices  npon  the  claim  at  the  tbne  of  location ;  and  defendant  offereo 
to  proTe  that  there  was  a  cnstom  In  the  district  requiring  the  posting  of 
such  notices;  and  the  Court  excluded  the  evidence  on  the  ground  that 
the  written  rules  superseded  any  custom;  %eld,  that  the  exdnslon  of 
sncb   sTldenee  was  error. 

Obsbbtu)  *'  MiNUfo  Customs  '*  Psbtail  ovna  Disreoabdio  **  Distbict 
MiiriNO  Laws.** —  Section  six  hundred  and  twenty-one  of  the  Practice 
Act  makes  no  distinction  between  the  effect  of  a  **  custom  **  or  *'  usage/* 
the  proof  of  which  must  rest  In  parol,  and  a  **  regulation  "  which  may 
be  adopted  at  a  miners*  meeting  and  embodied  In  a  written  local  law; 
and  a  custom  reasonable  In  Itself,  and  generally  obserred,  w!U  preTsfl 
as  against  a  written  mlntaig  law  fallen  Into  disuse. 

**OiBTsicT  MiHiKO  Laws  "—What  Gitis  trbk  Validxtt^— TIm  rales 
adopted  by  the  miners  of  a  district  acquire  validity  not  from  their  mere 
anactment,  but  from  the  customary  obedience  and  acquiescence  of  the 
miners  following  the  enactment. 

■ZIBTSNCS    or    "DlSTXICT    MlKIJCO    LAW**    A    QOB8TIOK    OV    ffACT. —  As    the 

**  mining  law  **  of  a  district  most  not  onlj  be  established  but  In  force. 
It  is  void  whenever  It  falls  Into  disuse  or  Is  generally  disregarded :  and 
the  questloD  whether  It  Is  In  force  at  a  given  time  Is  one  of  faet  far  the 
lory. 

Appiull  from  the  Dutriot  Court  of  the  Second  Judicial 
District,  Butte  Couuity. 

This  was  an  action  to  recover  possession  of  certain  mining 
ground  in  Sawmill  Ravine,  Cherokee  Flat  Diatrict,  Butte 
County,  and  five  hundred  dollars  damages  for  alleged  illegal 
detention.  The  defendants  answered,  fully  denying  the  alle 
gations  of  the  complaint,  and  setting  up  title  in  themselves. 
The  cause  waa  tried  before  a  jury,  and  a  verdict  was  ren- 
dered in  favor  of  plaintiff  for  possession  of  the  ground  and 
osie  cent  damages.     Judgment  having  been  entered  in  ae- 
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oordanoe  "with  the  verdict,  and  a  new  trial  denied^  the  de- 
fendants appealed  from  the  order. 

Belcher  dk  Belcher,  for  Appellant& 

On  the  trial,  defendants  placed  a  witness  on  the  stand  and 
offered  to  prove  by  him,  and  several  others,  that,  at  the 
time  plaintiff  claimed  to  have  located  the  ground,  there  was 
a  custom  in  the  mining  district  which  required  a  party 
locating  to  poet  a  notice  of  his  claim  upon  the  ground. 
The  Court  refused  to  permit  the  testimony  to  be  given,  on 
the  ground  that  there  were  written  rules  in  the  district  in 
force  at  that  time.  The  evidence  was  clearly  competent  for 
the  purpose  of  showing  that  a  custom  existed  upon  a  sub- 
ject not  covered  by  the  written  rules,  or  that  one  had  grown 
up  subsequent  to  and  in  conflict  with  thenu 

Haymand  &  Stratton,  for  Respondent 

By  the  Ooort,  NrLEs,  J.: 

This  was  an  action  of  trespass  involving  the  right  to  the 
possession  of  certain  placer  mining  claims.  The  defendants 
claimed  under  a  location  purporting  to  have  been  made  in 
May,  1858.  The  plaintiffs  claimed  a  portion  of  the  same 
ground  imder  a  locatiozi  purporting  to  have  been  made  in 
May,  1866. 

It  was  proven  at  the  trial  that  at  a  meeting  of  the  miners 
of  the  mining  district,  held  in  November,  1861,  certain 
written  rules  were  adopted,  regulating  the  manner  of  loca- 
tion and  size  of  claims^  These  rules  contained  no  require- 
ment that  notices  should  be  posted  upon  the  claims  at  the 
time  of  location.  The  defendants  offered  to  prove  by  seve- 
ral witnesses  that,  at  the  time  plaintiffs  claimed  to  have 
located  the  ground,  there  wac^  a  custom  in  the  mining  dis- 
trict that  required  a  party  locating  to  post  a  notice  of  his 
claim  upon  the  ground.     The  testimony  was  rejected  upon 
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the  ground  that  there  were  written  rules  in  force  in  that 
locality^  and  that  those  rules  superseded  any  custom  in  re- 
gard to  locating  claims. 

In  this  class  of  cases  the  statute  aiuthonzes  proof  '^  of  the 
customs,  usages,  or  regulations  established  and  in  force  at 
the  bar  or  diggings  embracing  such  claims,"  and  declares 
that '"such  customs,  usages,  and  regulations  *  ♦  ♦  shall 
govern  the  decision  of  the  action."  (Practice  Act,  Sec-  3, 
p.  621.)  TSto  distinction  is  made  by  this  statute  between  the 
efFect  of  a  "  custom "  or  "  usage,"  the  proof  of  which  must 
rest  in  parol,  and  a  "  regulation "  which  may  be  adopted  at 
a  miners'  meeting  and  embodied  in  a  written  local  law. 
This  law  does  not,  like  a  statute,  acquire  validity  by  the 
mere  enactment,  but  from  the  customary  obedience  and  ac- 
quiescence of  the  miners  following  its  enactment.  It  is  void 
whenever  it  falls  into  disuse  or  is  generally  disregarded.  It 
must  not  only  be  estahlished,  but  in  force.  A  custom,  rea- 
sonable in  itself,  and  generally  observed,^  will  prevail  as 
against  a  written  mining  law  which  has  fallen  into  disuse. 
It  is  a  question  of  fact  for  the  jury  whether  the  law  is  in 
force  at  any  given  time. 

The  custom  sought  to  be  proven  in  this  case  was  not  even 
in  conflict  with  the  mining  laws.  It  merely  prescribed  an* 
<^ther  and  not  unreasonable  act  in  the  Series  of  acts  required 
for  a  location.    The  exclusion  of  the  evidence  was  error. 

It  is  unnecessary  to  pass  upon  the  validity  of  the  instrue- 
tions  refused  by  the  Court  The  testimony  comes  up  to  this 
Oourt  in  such  confused  and  unintelligible  shape  that  it  is 
impossible  to  learn  from  the  record  whether  the  instructions 
did  or  did  not  apply  to  the  proofs  presented. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

'Mr.  Jnatioe  Spiuams  did  no*  partioipate  in  this  decision. 
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[Mo.  8.8KL] 

SUSAN  BENNETT  v.  SANFORD  BENNETT. 


:'8  CBTinokTB,  ov  Motion  to  Dismiss  Appeal. — 'It  Is  contem- 
plftted  by  Rnle  Four  of  tlie  Supreme  Court  that  the  matters  therein 
mentioned  should  be  stated  in  the  certificate  of  the  Clerk,  and  not  that 
they  should  be  presented  by  means  of  documents  on  file  in  the  Court 
below. 
I>BFBGTiTa  Ckstificatb. —  A  certtflcate  Is  defective  which  does  n^t  state 
whether  a  statement  on  appeal  was  tiled,  or  does  not  show  the  amount 
or  character  of  the  Judgment.  Becltals  in  the  undertaking  will  not  be 
accepted  as  a  substitute  for  statements  which  are  required  to  be 
contained   in   the  eertlfleats. 

Appbal  from'  the  District  Court  of  the  Seventh  Judicial 
District^  Sonoma  County. 

The  facts  will  be  understood  from  the  opinion.  The  de- 
fendant appealed  from  -an  order  denyitig  a  motion  to  setde 
his  statement  on  motion  for  new  trial 

Virebaugh  &  yfaUon,  for  Appellant. 

3.  B.  Southard,  for  Bespondent. 

By  the  Court,  Bhodw,  J.: 

Motion  to  dismiss  the  appeal^  under  Eule  Four,  upon  a  oer- 
tificate  of  the  Clerk. 

The  certificate  is  defective  because  it  does  not  state  whether 
a  statement  on  appeal  was  filed. 

It  is  also  defective  because  it  does  not  state  the  amount  or 
character  of  the  judgment  The  copy  of  the  undertaking 
on  appeal  specifies  the  amount,  and  m  some  respects  the 
character  of  the  judgment ;  but  the  recitals  in  die  undertak- 
ing —  which  may  or  may  not  be  true  —  will  not  be  accepted 
as  a  substitute  for  statements  which  are  required  to  be  con- 
tained in  the  certificate. 

If  the  copies  of  the  notice  of  appeal  and  the  undertaking 
«B  appeal  oould  be  taken  in  lieu  of  the  Clerk's  certificate^ 
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they  are  still  defective,  as  the  undertaking  does  not  recite 
the  same  judgment  which  is  mentioned  in  the  notice  of  appeal. 
The  imdertaking  is,  therefore^  not  in  due  farm. 

It  is  contemplated  by  Bule  Four  that  the  matters  therein 
mentioned  should  be  stated  in  the  certificate  of  the  Clerk; 
and  not  that  they  should  be  presented  by  means  of  documents 
on  file  in  the  Court  below. 

Motion  denied. 


[No.  24^18.] 


WILLIAM  BARBER  v.  THE  BOARD  OF  SUPERVI- 
SORS OF  THE  CITY  AND  COUNTY  OF  SAN 
FRANCISCO. 


Sah  FiANCisoo  Stbbr  L4W— oPanrnm  on  Avtbal  «o 

Whoro  a  petition  on  appeal  to  the  Soperrlaon  of  San  Franelaoe^  : 
street  aaaeeament  based  npon  the  ground  that  the  petitioners  did  the 
work  In  front  of  their  premises  in  time,  and  were  not  allowed  therefor, 
emitted  to  show  that  petitioners  had  obtained  the  certificate  from  the 
Barreyor  required  bj  law  (Stats.  1867-8,  p.  S61,  See.  8,  Sobd.  11) ;  held, 
that  sneh  petition  was  not  bad  on  aoeonnt  of  sndi  omission,  or  In- 
snfflclent  to  glye  the  Board  Jurisdiction. 

BxATEumm  or  Objsctions  to  SramBT  AssnasicsifT  oir  Apfbal  to  Bimn- 
TisoBs. —  The  San  Francisco  street  law  of  1868,  In  proiidlng  for  an 
appeal  to  the  Board  of  Supervisors  (Stats.  1868,  p.  680,  See.  12),  does 
not  exact  from  persons  objecting  to  an  assessment  the  same  strictness 
and  precision.  In  stating  their  objectloni,  which  wonld  be  regmlred  la  a 
pleading  at  eommon  law. 

Bnrt  to  Hnut  Affbax.  Ihclodbs  Powim  to  DnmBMiini  It^ — In  enae  of 
an  appeal  to  Snperrlsors,  proTlded  for  bj  law,  where  the  proceedings 
are  sufficient  to  give  them  a  right  to  hear  it,  snch  right  necessarily 
Includes  the  power  to  determine  It. 

Ov  OnmoaABi,  onlt  Jubisdictiokal  liATrnts  ni  Qammon^ — Where  a 
Board  of  Snperylsors  has  Jurisdiction  of  a  proceeding,  and  acts  npon  It, 
any  error  it  may  commit  In  Its  conclusions  as  to  fsets,  not  affscttag  Its 
jurisdiction,  cannot  be  rerlewed  on  certiorarL 

This  was  a  procseeding  on  a  writ  of  certiorari  iasaed  out  of 
the  Supreme  Court  to  llie  Board  of  Supervisors  of  the  City 
and  County  of  San  Francisco^  for  the  purpose  of  reviewing 
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its  action  on  a  street  asBeasment  appeal.  It  appears  that  on 
January  6tb,  1871^  the  Superintendent  of  Streets  of  that 
dt^  and  county  made  and  issued  an  assessment  for  the  grad- 
ing of  Townsend  street,  between  Second  and  Third  streets. 
Peter  Donahue  and  J.  G.  Eastland  appealed  therefrom  to  the 
Board  of  Supervisors,  and,  in  their  petition  of  appeal,  set 
forth,  among  other  things,  that  they  were  the  owners  of  the 
one  hundred  vara  lot  on  the  southerly  comer  of  Townsend 
and  Second  streets ;  that  before  the  passage  of  the  resolution- 
of  intention  to  grade  said  Townsend  street,  they  and  the 
Citizens'  Gas  Company,  through  whom  they  deraigned  title, 
graded  said  street  to  the  ofBcial  grade  in  front  of  said  lot; 
that  they  were  entitled  to  a  credit  in  said  assessment  there- 
for, amounting  to  more  than  their  proportion  of  the  whole  of 
■aid  work ;  and  that  they  duly  claimed  such  credit,  but  said 
Superintendent  refused  to  allow  it 

The  plaintiff,  and  others  interested,  appeared  in  the  Board 
of  Supervisors  and  filed  objections  to  the  hearing  of  the  ap- 
peal, on  the  ground,  chiefly,  that  the  petition  did  not  allege 
that  the  certificate  of  work  done  by  petitioners  was  filed 
with  the  City  and  County  Surveyor  in  office  when  the  work 
was  done,  or  was  so  filed  at  any  time  prior  to  tlie  completion 
of  the  grading  under  the  contract  The  Supervisors  seem 
to  have  considered  the  objeetionB  insufficient,  and  proceeded 
to  hear  the  appeal ;  and  some  evidence  was  adduced  tending 
to  show  that  there  had  been  a  certificate,  but  that  it  had 
not  been  filed  with  the  Superintendent  previous  to  the  com- 
pletion of  the  grading.  The  result  of  the  appeal  was  a  reso- 
lution of  the  Supervisors  setting  aside  the  assessment  and 
directing  the  Superintendent  to  make  out  and  issue  a  new 
one,  allowing  credits  to  all  parties  for  the  net  quantity  of 
material  in  cubic  yards  removed  by  them  respectively,  or 
by  those  under  whom  they  legally  claimed  title,  in  front  of 
their  property. 

This  writ  of  certiorari  being  afterwards  sued  out  on  behalf 
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of  Mr.  Barber  and  others,  the  Ol^k  of  the  Board  of  Super- 
visors certified  up  all  the  proceedings,  including  the  testi- 
mony taken  on  the  appeal. 

E.  J.  PrvngU,  WHUam  Barber,  and  H.  B.  Janes,  for 
Plaintiffs,  claimed  that  the  Supervisors  had  exceeded  their 
jurisdiction  in  taking  cognizance  of  the  appeal  on  an  insuffi* 
cient  petition;  in  setting  aside  l^e  aesessment  without  any 
evidence  that  it  was  erroneous ;  and  in  directing  a  new  assess- 
ment to  be  made  out  in  a  manner  contrary  to  law.  They 
idso  claimed  that  giving  Credit  to  a  particular  property 
holder  for  work  previously  done  was  equivalent  to  assessing 
the  cost  of  audi  prior  work  upon  all  the  property  holders  as 
if  it  were  a  part  of  the  present  contract  That  certiorari 
was  the  proper  remedy^  they  cited  MiUer  v.  Bupervisors,  25 
CaL97. 

R.  P.  S  Jabish  Clemeni,  for  Bespondents. 

The  petition  for  certiorari  does  not  show,  neither  does  the 
return,  that  the  amount  assessed  againat  the  premises  of  peti- 
tioners, in  the  new  assessment,  is  greater  tiian  the  amount 
assessed  against  them  in  the  original ;  nor  that  said  premisee 
are  excessively  assessed;  nor  that  they  were  assessed  at  all 
in  either  assessment 

Petitioners  have  a  plain,  speedy,  and  adequate  remedy 
at  law.  If  the  Supervisors  had  no  jurisdiction,  no  power 
to.  act  on  the  appeal,  the  resolution  setting  aside  the  original 
assesefment  and  ordering  a  new  one  is  void.  Therefore,  the 
assessment  made  under  it  is  void;  and  its  invalidity  may  be 
interposed  as  a  defense  to  any  action  upon  it.  (Practice  Act, 
Sec  456;  Dougherty  v.  Hiijchcoch,  35  Cal.  612.) 

The  Supervisors  had  power  to  direct  the  allowance  of 
credits  for  work  done.  (Stats.  1862,  p.  391,  Sec  12 ;  1867-8, 
m  868,  Sec  8,  Subd.  2;  1856,  p.  145,  Sec  70.)    And  tiie 
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record  does  xiot  show  the  allpwance  of  oredito  not  author- 
ized  by  law. 

The  Supervisors  had  jurisdiction  of  the  appeaL  (Stats. 
1862,  p.  891,  Sec  12.)  The  rulings  complained  of  wiere  not 
jurisdi<^onal,  nor  were  they  erroneous.  If  they  were  erro- 
neous, the  errors  were  concerning  the  merits  of  the  case 
and  the  manner  of  proceeding,  not  in  excess  of  jurisdiction. 
(Whitney  v.  Board  of  Delegates,  14  Cal.  479.) 

By  the  Court,  Cbookbtt,  J.: 

The  petitioners  claim  that  the  Board  of  Supervisors  ex- 
ceeded its  jurisdiction  in  entertaining  the  appeal  of  Eastland 
and  Donahue  from  the  assessment  made  by  the  Superintend- 
ent of  Streets,  and  also  in  setting  aside  the  assessment  and 
ordering  a  new  one  to  be  made.  Section  twelve  of  the  Con- 
Bolidation  Act  as  amended  in  1863  (Stats.  1863,  p.  530) 
authorizes  any  person  interested  in  the  work,  who  objects  to 
the  correctness  or  legality  of  the  assessment,  to  appeal  to  tho 
Board  of  Supervisors,  stating  briefly  in  writing  the  objections 
to  the  assessment;  and  it  is  made  the  duty  of  the  Board  to 
hear  and  determine  the  objections.  It  is  further  provided 
that  the  Board  may  correct,  alter,  or  modify  the  assessment 
in  such  manner  "  as  to  them  shall  seem  just,  and  may  instruct 
and  direct  the  Superintendent  to  correct  said  warrant,  assess- 
ment, or  diagram  in  any  particular,  and  to  make  and  issue  a 
new  warrant,  assessment,  and  diagram,  to  conform  to  the 
decisions  of  said  Board  in  relation  thereto,  at  their  option/' 
The  decisions  of  the  Board,  after  hearing  and  notice,  are 
made  final  and  conclusive  on  all  persons  entitled  to  appeal^ 
'^  as  to  all  errors  and  irregularities  which  said  Board  could 
have  remedied  and  avoided."  The  only  reason  urged  !>y 
the  petitioners  why  the  Board  did  not  acquire  jurisdiction  to 
hear  and  determine  the  appeal  is  that  the  petition  of  East* 
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land  and  Donahue^  stating  their  objections  to  the  assessment, 
omitted  to  show  that  they  had  obtained  the  certificate  of  the 
City  and  County  Surveyor,  as  required  by  subdivision  eleven, 
of  section  eight,  of  the  Act  as  amended  in  1868.  (Stats. 
1867-8,  p.  861.)  But  I  think  the  petition  was  sufficient  to 
entitle  the  Board  to  entertain  the  appeal.  The  statute  does 
not  exact  from  persons  objecting  to  an  assessment  the  same 
strictness  and  precision  in  stating  the  objection  which  would 
be  required  in  a  pleading  at  common  law.  On  the  -contrary, 
the  proceeding  is  intended  to  be  summary,  and  all  that  Ibe 
statute  requires  is  that  the  objection  be  "  briefly  ^'  stated  in 
writing.  In  other  words,  the  nature  of  the  objection  may 
be  stated  in  general  terms,  without  specifying  minutely  all 
the  particulars.  In  this  case  the  petition  stated  that  a  por- 
tion of  the  work  of  grading  the  street  in  front  of  the  prem- 
ises of  the  petitioners  had  been  done  by  them  or  their  pre- 
decessors in  interest)  before  the  publication  of  the  notice  of 
intention  to  grade  the  street,  and  that  they  were  entitled  to 
a  credit  on  the  assessment  for  the  work  so  done;  but  .that  no 
credit  was  allowed  them  in  the  assessment,  which  was  tJiere- 
fore  incorrect  and  illegal.  This  objection  was  sufficiently 
explicit  within  the  purview  of  the  statute  to  enable  the 
Board  to  take  jurisdiction  of  the  appeal;  and  the  right  to 
hear  it  necessarily  included  the  power  to  determine  it  The 
Board,  therefore,  had  jurisdiction  to  entertain,  hear,  and 
determine  the  appeal  upon  the  proofs  introduced ;  and,  if  it 
committed  an  error  in  its  conclusions  as  to  the  facts,  the  error 
would  not  affect  their  jurisdiction,  and  could  not  be  reviewed 
on  certiorari.  The  return  of  the  Board  to  the  writ  purports 
to  contain  the  evidence  given  on  the  hearing  of  the  appeal,  but 
there  is  nothing  in  the  record  to  show  what  facts  the  Board 
considered  proved,  and  if  there  was,  and  if  we  should  be  of 
opinion  that  the  Board  found  the  facts  contrary  to  the  tvi- 
dence,  we  could  not  correct  the  error  in  this  form  of  pro- 
oeeding.    We  cannot  ascertain,  from  anything  that  appears 
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in  tluB  record,  that  the  Board  did  not  decide  and  determine 
that  Eastland  and  Donahue  had  obtained  the  proper  certifi- 
cate from  the  City  and  County  Surveyor,  and  had  done  all 
that  the  law  requited  to  entitle  them  to  the  credit  which 
they  claim.  These  were  facts  which  the  Board  had  author- 
ity to  ascertain  and  decide,  and  we  cannot  inquire^  in  this 
proceeding,  as  to  the  sufficiency  of  the  evidence  on  which  it 
acted.  It  is  sufficient  that  it  did  act,  and  decided,  on  the 
facts  proved,  that  Eastland  and  Donahue  were  entitled  to  the 
relief  claimed,  and  that  the  assessment  was  therefore  incor- 
rect. Whether  its  decision  was  right  or  wrong  it  did  not 
exceed  its  jurisdiction  in  making  it.  It  is  said,  however, 
that  if  the  Board  had  the  authority  to  correct  the  assess- 
ment it  had  no  jurisdiction  to  direct  a  new  assessment  to  be 
made,  of  the  character  specified  in  its  resolution,  setting 
aside  the  first  assessment.  The  objection  urged  against  the 
new  assessment  which  was  ordered,  is  that  Eastland  and 
Donahue  are  to  be  credited  with  the  cost  of  all  the  I'xcava- 
tion  made  by  them,  without  charging  them  with  the  cost  of 
removing  any  embankments  which  they  may  have  made 
above  the  official  grade,  or  filling  up  excavations  made  by 
them  below  the  official  grade.'  The  answer  to  this  objec- 
tion is  that  it  was  for  the  Board  to  determine  whether  there 
were  any  such  embankments  to  be  removed  or  excavations 
filled  up,  and  we  cannot  review,  in  this  form  of  proceeding, 
the  action  of  the  Board  on  that  subject.  There  is  nothing 
in  the  record  to  show  that  the  Board  has  exceeded  its  juris- 
diction in  any  of  the  matters  complained  of^  and  the  writ  is 
therefore  dismissed. 
So  ordered. 

Mr.  Chief  Justice  Spbaoub  did  not  ptrtioipate  in  tb** 
foregoing  decision. 
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tNo.  2^284 

PETEE  DECKER  and  J.  H.  JEWETT  v.  M.  D- 
HOWELL,  BENJAMIN  HAYNES,  and  B.  M. 
TXJENER 

8TBICT    PaBTNBBSHIP    IN    MlWaS    A8    DiBTXMOntSHBD    FBOH    *' BClNIKO    PABT- 

NSB8HIP/'  BO  Callid. —  Wbere  two  persons  eotered  into  an  agreement 
to  engage  together  In  a  mining  adyentore,  under  a  Arm  name,  and  to 
Share  the  profits  and  losses  equally,  and  as  a  firm  they  purchased  a  mln«». 
and  paid  a  note  given  In  the  firm  name  for  a  portion  of  the  price;  heid, 
tluit  the  contract  was  one  of  partnership.  In  the  ordinary  aenas,  as 
distinguished  from  what  Is  known  as  a  **  mining  partnership/*  and  that 
either  partner  had  the  same  authority  to  bind  the  firm  as  If  It  were 
an  ordinary  trading  partnership. 

■ZCBPTIONAL      BOUI      AS      SO      **  MIKIHO      PAXTNaSBHIPB  **      CBABMI      WHISI 

Bbasov  THUBFoa  Oabbs.— The  mle  that  in  "mining  partnerships** 
one  partner  has  no  authority  to  bind  the  firm  by  a  promissory  note 
Is  based  upon  the  reason  that  in  snch  partnerships  there  is  no  dHeotu9 
penonw,  and  that,  consequently,  the  membership  is  contiaiiBUy  snhJecC 
to  changes  beyond  the  control  of  the  partners;  bnt  there  la  nothing  la 
the  nature  of  mining  which  forbids  a  contract  of  strict  partnership; 
and  when  it  appears  that  the  confidential  relations  of  an  ordinary  part- 
nership ore  established,  and  the  firm  not  snhleet  to  the  intrusion  of  other 
partners  at  will,  the  reason  of  the  rule  faUs,  and  with  the  reason  the 
rule  itoelf. 
pBouissoBT  Mon  or  Strict  MiNnca  PABnnBBSsnp. — Wfaere  Howell  and 
Haynes  entered  into  a  strict  partner«hip  for  the  parpose  of  pnrchaalng, 
holding,  and  working  a  mine,  and  while  such  partners  Howell  gaye 
a  firm  note  for  money  borrowed  in  the  name  and  for  the  use  of  the  firm, 
and  afterwards  conveyed  all  his  Interest  to  Haynes ;  held,  that  the  note 
was  TBlld  as  a  firm  not%  end  eoiild  be  «oUected  of  HtyiMBi 


Appbai^  from  the  District  Oourt  of  the  Tenth  Judicial 
District,  Yuba  County. 

This  was  an  action  upon  a  promissory  note  for  three 
thousand  dollars^  made  in  the  name  of  '^  Howell  &  Bitjnes  ^ 
to  R.  M.  Turner,  and  by  Turner  indorsed  to  plaintiffs. 
Howell  and  Turner  made  default.  Haynes  answered  sep- 
arately, setting  up,  among  other  things,  that  "Howell  & 
Haynes  "  was  a  partnership  formed  for  the  solo  and  ex- 
clusive purpose  of  mining,  and  that  Howell  had  given  tlie 
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note  without  Haynes'  kno'cvledge  or  authority,  and  in  fraud 
of  his  rights.  On  the  trial  the  Court  below  found  the  facts 
substantially  as  stated  in  the  opinion ;  but  in  addition  thereto 
found  that  after  the  making  of  the  note  Howell  conveyed 
all  his  interest  in'  the  partnership  to  Hayues,  in  considera- 
tion that  he  would  pay  certain  claims,  including  the  note  in 
question.    As  conclusions  of  law  the  Court  found: 

First — That  the  defendants  Howell  &  Haynes  were  co- 
partners in  the  working  and  management  of  their  mines 
and  mill. 

Second — That  a  copartner  in  a  mining  partnership  has  not 
in  any  case  implied  authority  to  borrow  money  on  the  credit 
of  the  partnership,  nor  to  execute  or  deliver  a  promissory 
note  in  the  partnership  name  for  any  purpose,  and,  conse- 
quently, that  the  defendant  Howell  had  no  implied  authority 
to  execute  or  deKver  a  note  in  the  partnership  name  to  the 
plaintiffs  for  the  money  borrowed  from  them,  and  that  the 
fact  that  the  money  borrowed  was  used  to  pay  the  wages  of 
the  laborers  on  the  mine,  and  for  supplies  therefor,  can 
make  no  difference. 

Third — That  the  defendant  Haynes,  by  his  ratification  of 
the  acts  of  the  defendant  Howell  in  the  making  and  de- 
livery of  the  note  in  suit  became,  and  now  is,  liable  to  pay 
to  plaintiffs  the  amount  due  on  said  note. 

As  a  further  conclusion  of  law,  the  Court  found  that  the 
plaintiffs  were  entitled  to  judgment  in  the  sum  of  four 
thousand  nine  hundred  and  sixty-four  dollars  and  twenty- 
five  cents,  for  principal  and  interest  on  the  note,  and  ren- 
dered judgment  accordingly.  Defendant  Haynes  moved  for 
a  new  trial,  which  being  denied,  he  took  this  appeal  ^m 
the  judgment  and  order. 

James  C.  Gary  and  Charles  B.  FUkins,  for  Appellants. 

The  issue  raised  by  the  pleadings  was  as  to  the  power  of 
Howell,  by  the  execution  of  the  note  in  suit,  to  bind  the 
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firm  of  Howell  &  Hajnes.  The  Court  below  found  tliat 
be  could  not  On  thie  finding  tbe  defendant  Haynea  was 
entitled  to  judgment;  but  the  Court  proceeded  to  work  out 
a  judgment  against  him  by  raising  another  issue,  kot  made 
by  the  pleadings  or  the  parties.  The  finding  upon  which 
the  judgment  was  based  was  excepted  to;  and  we  contend 
that  there  was  no  issue  or  evidence  to  sustain  it 
.It  is,  however,  contended  that  the  partnership  between 
Howell  and  Haynes  was  a  trading  or  commercial  partner- 
ship, as  distinguished  from  a  mining  company,  and  that 
Howell,  therefore,  had  implied  authority  to  borrow  money 
and  give  notes.  But  it  is  submitted  that  this  is  not  an  open 
question,  for  the  reason  that  the  Court  below  found  upon 
the  whole  case  that  the  business  of  Howell  &  Haynes  was 
mining,  and  that  Howell  had  no  authority  as  a  copartner  in 
the  company  to  borrow  money  and  execute  notes.  "No  ex- 
ception was  taken  to  this  finding,  and  it  cannot  now  be 
questioiied. 

The  plaintiffs  well  knew  the  nature  of  the  business  of 
Howell  &  Haynes;  and  when  Howell  proposed  to  give  this 
note  for  borrowed  money,  and  pledged  the  credit  of  the  firm 
for  its  payment,  they  were  put  upon  inquiry  as  to  his  power. 
Had  they  made  inquiry,  they  would  have  found  that  the 
mode  in  which  the  business  of  Howell  &  Haynes  had  been 
conducted  was  against  the  right  of  Howell  to  borrow  money 
in  the  name  of  the  firm;  that  he  never  had  exercised  or  as- 
sumed that  right  in  any  one  instance;  that  he  had  never 
made  but  one  note  in  the  firm  name,  and  that  was  for  the 
purchase  money  of  the  mine,  and  under  instructions  to  ar- 
range for  the  payment  as  best  he  could;  tiiat  when  money 
was  required  for  the  mine  he  drew  on  Haynes'  agent  for  it, 
and  in  his  own  name;  that  the  mine  was  to  be  worked  on  a 
cash  basis;  that  Haynes  was  able  to  supply  all  the  money 
needed,  without  borrowing;  that  the  mines  had  failed  at  the 
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time  Howell  made  his  application  for  a  loan,  and  that  he  was 
insolvent. 

The  finding  that  Howell  had  no  power  or  aiithorily  to  give 
a  note  in  the  name  of  the  &nax^  was  fully  sustained  by  the 
decisions  in  SkUlman  v.  Lachman,  23  Cal.  206 ;  Bradley  v. 
Earkness,  26  Oal.  76;  Duryea  v.  Burt,  28  OaL  577;  and 
Settembre  v.  Putnam,  30  CaL  490. 

W.  C.  Belcher  and  O.  N.  Swezy,  for  Bespondenl 

It  makes  no  difference  whether  the  conclusions  of  law  of 
the  Court  below  are  correct  or  not^  if  the  facts  of  the  case 
and  the  conclusions  which  the  law  itself  makes^  and  which 
the  Court  ought  to  have  made  as  applicable  thereto,  warrant 
and  sustain  the  judgment 

That  the  first  conclusion  is  correct,  so  far  as  it  goes,  is 
beyond  controversy.  When  two  or  more  parties  are  en- 
gaged together  in  working  mines  for  their  joint  accoimt,  it 
is  no  longer  an  open  question  whether  or  not  the  associates 
are  copartners,  and  constitute  a  copartnership.  They  may 
own  the  mine  as  tenants  in  common,  and  in  unequal  inter- 
ests, and  divide  the  profits  and  share  the  losses  of  working 
in  proportion  to  their  several  interests,  but  the  moment  they 
begin  the  working  for  their  joint  account  they  become  co- 
partners. This  copartnership  may  be  general  or  special,  and 
whether  general  or  special,  will  depend  upon  the  circimi- 
stances  of  each  case.  (See  Story  on  Part  Sec.  82;  Bain- 
bridge  on  Mines,  832;  Arundel  on  Mines,  27;  Rockwell  on 
Mines,  676;  Collier  on  Mines,  88;  Collyer  on  Part  Sec  8.) 

The  above  authorities  would  seem  to  leave  no  doubt  tiiat 
two  or  more  persons  may  form  a  partnership  for  the  business 
of  mining,  in  which  they  might  have  all  the  benefits,  enjoy 
all  the  rights  and  privileges,  and  subject  themselves  to  all 
the  liabilities  of  commercial  partnerships — ^in  which  there 
should  be  found  all  the  characteristics,  and  to  which  should 
be  attached  all  tb^   bcidents  of  commercial  partnerships. 
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Such  a  partne)rship  may  be  created  by  deed,  bjr  parol  agree- 
menty  or  ^^  by  just  presumption  from  the  acts  of  the  parties.' ' 
And  if  it  be  j^osdible  that  a  partnership  possessing  all  the 
characteristics)  and  subject  to  all  the  liabilities  of  commer- 
cial partnerships,  can  be  created  for  a  mining  adventure, 
ihm  we  think  that  the  partnership  between  the  defendants, 
Howell  and  Haynes,  was  (me  of  that  class.  If  there  is  any 
one  element  wanting,  we  do  not  know  what  it  is. 

The  delectus  persoruBj  so  frequently  mentioned  as  an  essen- 
tial element  in  commercial  partnerships,  and  as  distinguish- 
ing theih  from  certain  kinds  of  joint  stock  and  mining 
associations,  is  not  wanting  here!.  Indeed,  it  was  the  chief- 
est  inducement  with  Haynes,  to  engage  in  this  business  with 
which  he  was  personally  unacquainted,  that  he  could  be  as- 
sociated in  the  business  with  Howell,  and  have  the  benefit  of 
his  skill  and  experience. 

The  cases  of  Skzllman  v.  Lachman,  23  Cal.  198 ;  Duryea  v. 
Burt,  28  Cal.  569 ;  Dougherty  v.  Crary,  30  Cal.  290 ;  Settem- 
hre  V.  Putnam,  30  Cal.  491,  and  McConneU  v.  Denver,  35  Cal. 
365,  do  not  determine  that  a  mining  partnership  cannot  be 
a  commercial  partnership,  or  that  mining  partners  do  not 
and  cannot  have  implied  authority  to  borrow  money  or  give 
notes  in  the  name  of  the  partnership.  All  these  cases  care- 
fully preserve  the  distinction  that  the  partnership  of  which 
they  treat  are  the  ordinary  mining  partnerships  in  which  the 
controlling  elemait — the  delectus  personm  —  is  wanting,  in 
which  the  shareholders  are  generally  numerous^  and  may, 
at  their  pleasure,  transfer  their  interests  and  introduce  new 
members.  ITot  one  of  them  holds  or  intimates  that  a  min- 
ing partnership  may  Aot  be  formed  which  would  in  all  re- 
spects be  governed  by  the  rules  of  commercial  partnerships, 
and  in  which  the  members  should  possess  all  the  rights,  and 
be  subject  to  all  the  liabilities  of  such  partnerships. 

The  Court  below  was  wrong  in  its  second  conclusion  of 
law,  and  should  have  found  that  Howell  had  implied  author- 
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ity  to  borrow  the  money  and  make  the  note  in  tho  name  of 
the  partnership.  The  finding  was,  doubtless,  based  upon' 
the  authority  of  ShiUman  ▼.  Laehmah,  and  kindred  cases; 
hvity  as  we  have  shown,  tlie  doctrines  there  laid  down  are 
applicable  to  a  different  dLass  of  partnerships^  and  not  to 
what  tibe  facts  here  presented  and  found  by  the  Court  show 
this  of  Howell  Sc  Haynes  to  have  been. 


By  the  Court,  Nnas,  J. : 

The  defendants,  Howell  and  Haynes,  entered  into  an 
agreement  to  engage  together  in  a  mining  adventure,  under 
the  firm  name  of  **  Howell  &  Haynes,'*  for  the  purpose  of 
purchasing,  holding,  and  working  certain  mines.  The  profits 
and  losses  were  to  be  shared  equally.  Howell,  a  practical 
miner,  was  to  contribute  his  skill  and  personal  services  in 
the  conduct  of  the  business;  Haynes  was  to  contribute 
money.  The  mine  was  purchased  by  and  conveyed  to  the 
partners.  A  note  of  the  firm  was  given  for  a  portion  of  the 
purchase  money,  and  afterwards  paid  without  objection  by 
either.  The  mine  was  worked  for  a  year  under  the  manage- 
ment of  Howell,  who  then  conveyed  his  interest  to  Haynes. 
Prior  to  this  conveyance,  Howell  borrowed  of  the  plaintiff, 
in  the  name  of  the  firm  and  for  its  use,  the  money  for  which 
the  note  in  suit  was  'given. 

The  main  question  in  this  case  is  whether  Howell  had 
authority,  either  express  or  implied,  to  make  the  note  in 
suit 

It  is  well  settled  that  in  the  case  of  an  ordinary  trading 
partnership  either  party  may  bind  the  firm  by  note. 

It  IS  equally  well  settled  by  the  decisions  of  this  Court 
that  no  such  authority  exists  in  the  case  of  an  ordinary  min- 
ing partnership.  The  decision  in  ShiUman  v.  Lachman,  23 
Vol.  xlii.— 41 


i 


( 


> 


642  DsoKXB  V.  Howsix.  [Snp.  Ct 


Opinion  of  the  Coort  —  NIloi»  J. 


CaL  206^  and  the  subsequent  cases,  place  this  exception  to 
the  recognized  rule  as  applicable  to  trading  partnerships, 
upon  the  ground  that  in  mining  partnerships  the  delectus 
personoB  does  not  exist,  and  the  membership  is  continually 
subject  to  changes  beyond  the  control  of  the  partners.  But 
it  is  no  disparagement  to  the  salutaiy  doctrine  of  these  cases 
to  hold  that  a  strict  partnership  may  exist  in  the  working  of 
a  mine  which  shall  be  subject  to  the  incidents  of  a  trading 
partnership.  There  is  nothing  in  the  nature  of  the  business 
of  mining  which  forbids  such  a  contract.  If  by  the  terms 
of  a  contract  of  mining  partnership  it  appears  that  the  con- 
fidential relations  of  an  ordinary  partnership  are  established, 
and  that  the  firm  is  not  subject  to  the  intrusion  of  other 
pai-tners  at  will,  the  reason  of  the  rule  that  restricts  the  pow- 
ers of  a  single  partner  fails.  The  parties  are  strictly  part- 
ners, not  by  reason  of  their  common  ownership  of  the  mine, 
but  as  the  result  of  their  own  agreement  The  cases  of 
Bradley  v.  Harkness,  26  Cal.  76,  and  Duryea  v.  Burt,  28 
Cal.  587,  recognize  this  principle. 

In  Bainbridge  on  Mines,  439,  the  author  says:  '^  But  there 
are  mining  concerns  which  are  carried  on  by  partners,  few 
in  number,  subject  to  mutual  selection,  and  therefore  more 
closely  connected  by  mutual  confidence.  ♦  ♦  ♦  There 
may  be  no  difference  between  firms  of  this  kind  and  those 
engaged  in  any  other  distinct  business  as  general  partners, 
and  those  who  are  not  working  partners  may  not  be  the  leas 
liable  to  the  general  consequences  of  such  a  partnership.*' 

I  am  of  opinion  that  the  s^eement  between  Howell  A 
Haynes  was  a  contract  of  partnership  in  the  ordinary  sense. 
Each  exercised  his  choice  in  the  selection  of  the  other  as  his 
copartner,  ,  If  either  had  conveyed  his  interest  in  the  mine 
to  a  stranger,  the  purchaser  would  not,  by  virtue  of  the  sale, 
be  subrogated  to  his  rights  under  the  agreement.  The  pur- 
chaser and  remaining  partner  would  then  become  tenants  in 
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oommon  of  the  mine  and  in  ite  working,  subject  to  the  rules 
applicable  to  an  ordinary  mining  partnership. 
Judgment  affirmed. 

Ifr.  Juatice  Sp&aoub  did  not  participate  in  this  decision. 


(No.  2,400.1 

JOSEPH  M.  WOOD  V.  KETJBEN  E.  KAMOND  m  am. 

MomirxT  mat  bb  Waitbp  amd  JuDOicaiiT  Takbt  on  WaatB, —  A  de- 
fendant, ooneolTlnf  tbat  the  plaintiff  liaa  failed  to  prove  lila  caae,  maj 
walTe  a  motion  for  a  nonsuit,  and  proceed  to  prove  bU  own  caae,  and 
liaTe  judgment  on  the  merlta. 

JVDQumn  ov  HaBim  vorr  vo  mm  Taxair  ajvsb  Nomsuit. —  If  a  de- 
fendant move  for  a  nonsuit,  and  It  he  granted,  he  cannot  have  Judgment 
on    the    merits. 

llOHSuiT  OK  Monoir  ov  DnraNDAirr. —  A  nonsuit  granted  on  motion  of 
tfte  defendant  Is  equlyalent  In  Its  operation  on  the  action  to  a 
dismissal  with  the  consent  of  the  defendant,  even  If  the  defendant 
has  set  up  new  matter  and  asked  fOr  afflrmatlTe  relief  In  his  answer. 

ApfeaIi  from  the  District  Court  of  the  Twelfth  Judicial 
Distriot^  City  and  Ck)un1y  of  San  Francisco. 

The  appeal  was  taken  from  the  judgment^  from  ''  the  order 
allowing  the  plaintiff  to  take  a  nonsuit^  and  also  from  the 
order  refusing  to  allow  the  defendants  to  make  proof  of  the 
facts  set  up  in  defendants'  cross-complaint^  and  from  all 
the  orders  and  errors  specified/'  etc 

The  facts  are  stated  in  the  opinion* 

e.  F.  &  Wmiam  H.  Sharp,  for  AppdlantB. 

The  defendants  should  have  been  allowed  to  prove  the 
allegations  of  their  cross-complaint.  No  distinction  in  plead- 
ing exists  under  the  code,  whether  the  relief  sought  be 
legal  or  equitable.  The  old  rules  are  superseded.  (Smith 
▼•  Bate,  4  CaL  6 ;  Cordies  v.  Schloss,  12  CaL  147 ;  Eiggina  v. 
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McDonald,  18  OaL  802;  KedcUer  t.  Baker,  IS  Cal.  302.) 
The  affirmative  matter  stated  in  the  answer  was  properly 
the  subject  of  a  cross-complaint,  and  under  the  code  it  was 
admissible.  .  (Sees.  37-46,  49,  and  64  of  Practice  Act) 
Under  our  code,  legal  and  equitable  relief  may  be  obtained 
in  the  same  action  —  the  pleader  may  join  in  the  same  com- 
plaint legal  and  equitable  causes  of  action.  For  instances 
of  such  joinder,  and  as  illustratlTe  of  the  general  doctrine, 
see  Morenhovi  v,  Higuera,  32  Cal.  294.  The  .^verment  of 
ouster  was  properly  the  subject  of  cross-complaint,  whether 
this  action  be  treated  as  I^gal  or  equitable.  (See  Moore  v. 
Massina,  82  Cal.  696 ;  Gates  v.  Keif,  7  Cal.  126.)  Equitable 
title  may  be  interposed  as  a  defense  in  ejectment,  and  if 
this  be.  true,  the  rule  must  be  true  e  eorwerso.  (Cadiz  v. 
Meyers,  38  Cal.  288 ;  Carpentier  ▼.  Oiiy  of  Oakland,  80  Cal. 
438;  Lorain  v.  Long,  6  Cal.  452;  Oetty  v.  Hudson  River 
B.  B.  Co.,  6  Howard's  Pr.  269*)  The  matter  set  up  in  the 
answer  related  to  the  general  subject  matter  of  the  action, 
and  was  responsive  to  the  complaint  (Practice  Act,  Sec. 
47 ;  Van  Sandvord's  Pleadings,  50,  61 ;  Prahis  v.  Jeff.  S.  Mg. 
Co.,  34  Cal.  668.) 

Wood  dc  Harding,  for  Bespondent 

The  appellants  appeal  from  a  judgment  of  nonsuit,  granted 
on  their  own  motion.  They  were  not  the  parties  aggrieved, 
and  have  no  right  to  appeal  (Pr.  Act,  Sec  335 ;  Insly  v. 
Beard,  6  CaL  666;  Sleeper  ▼.  Kelly,  22  CaL  456;  Ely  v. 
FrisUe,  260.) 

By  the  Court,  Bhodbs,  J.s 

The  plaintiff  commenced  this  action  under  the  two  hun- 
dred and  fifty-fourth  section  of  the  Practice  Act,  to  quiet 
his  title  to  certain  premises.  The  defendants  after  denying 
most  of  the  material  allegations  of  the  complaint^  set  up 
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'what  is  daiined  as  new  matter,  and  npon  it  demanded 
affirmative  relief.  TTpon  the  hearing,  the  Court,  on  the  de- 
fendants' motion,  ordered  a  judgment  of  nonsuit  The 
defendants,  thereupon,  offered  to  prove  their  allegations  of 
new  matter.  The  Court  refused  them  permission  to  intro- 
duce .evidence.  This  is  allied  as  esrroTf  and  is  the  sole 
ground  of  the  appeal. 

A  defendant,  conceiving  that  the  plaintiff  has  failed  to 
prove  his  ease^  may  waive  a  motion  for  a  non-suit,  and  pro- 
ceed to  prove  his  own  case,  and  have  judgment  on  the  merits. 
But  if  he  move  for  a  nonsuit,  and  the  nonsuit  be  granted  he 
'  cannot  proceed  and  have  judgment  on  the  merits ;  because, 
by  reason  of  the  nonsuit,  the  plaintiff  is  virtually  out  of 
Court  A  nonsuit,  granted  on  the  motion  of  the  defendant, 
is  equivalent,  in  its  operation  on  the  action,  to  a  dismissal 
with  the  consent  of  the  defendant 

Judgment  affirmed* 


INo.  2,058.] 


PLEASANT  D.  LOGAN  t;.  JOHN  S.  HALE,  IL  LEV- 
ENSOHN,  AOT  J.  B.  QALLAND. 

SUBSOOAtlOH     OF     JUDGKnlT     DSBTOS    TO     IMTBUST    07     JUDGMKIT    t>«BTOB 

XK  LAin>.-^If  A.  maket  a  yertel  contract  wltb  B.  to  sell  him  a  tract 
«f  land,  and  puts  B.  In  pofltenlon  thereof,  Jndgment  credttbra  of  B. 
do  not  thereby,  bj  yirtne  of  the  lien  of  their  jndgmejit  or  the  leTj  of 
an  ezecntlon,  acquire  such  an  Intereet  in  the  land  as  to  entitle  them 
to  be  snbroirated  to  B.*s  rights,  and  to  compel  A.  to  make  a  convey- 
anee  to  them  npon  paying  him  the  purchase  price  which  B.  was  to  pay. 

liOH  07  JcDGMBNT  CinDiTOB. —  If  A.  makcs  a  Terbal  contract  with  B.  to 
sell  him  a  tract  of  land,  and  B.  goes  Into  possession,  B/s  Judgment 
creditors  acquire  no  Interest  in  the  land  except  a  Hen  on  his  interest 
to  be  enforced  by  sale  on  execution. 

Fabtivs  to  Suit  ik  .  Bquitt.^-  If  A.  makes  a  Teit>al  contract  with  B.  to 
■ell  him  a  tract  of  land,  and  puts  him  in  possession,  B.  Is  a  necessary 
party  to  an  aetion  commenced  by  the  Judgment  creditors  against  A. 
to  bt  snbrogated  to  &'a  dghto  In  tht  land. 
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Tai  GouBT  Must  Sdfflt  Ohibsionb  iw  FxNOiyos. —  If  the  flndlnga  oC 
a  Court  omit  material  facts  in  the  cause.  It  Is  the  dntj  of  the  Ooort 
to  supply  the  omissions  when  its  attention  is  called  to  the  subject  bj 
proper  exceptions  to  the  findings. 

LiTT  Upon  Land,  whin  Iubboduul — When  the  judgment  debtor  has, 
or  claims,  an  interest  In  only  a  small,  well  defined  parcel  of  a  much 
larger  tract  of  land,  it  is  extremely  irregular,  to  say  the  least,  to  Itrj 
the  execution  upoa  his  interest  in  the  general  tract  instead  of  th« 
particular  parcel  he  claims. 

Unjoining  Baim  on  Bxscution. — If  the  owner  of  a  large  tract  of  land  coo- 
tracts  to  sell  a  part  of  it,  and  the  judgment  creditors  of  the  party 
with  whom  he  contracts  attempt  to  sell  the  whole  tract  on  executlonv 
the  Court  Intimates  that  the  owner  may  enjoin  the  sale,  except  as  te 
the  part  contracted  to  be  sold. 

Appeat,  from  the  District  Court  of  the  Second  Judicial 
District,  County  of  Tehama. 

Action  to  enjoin  the  sale  of  land  under  an  ezecutioiL  In 
1867  the  plaintiff,  being  the  owner  in  fee  of  a  large  tract  of 
land,  consisting  of  two  thousand  five  hundred  and  forty-two 
acres,  made  a  verbal  agreement  with  one  Bobinson  to  sell 
him  a  parcel  of  about  one  hundred  and  twenty-five  aeres^ 
out  of  the  northeast  comer  of  the  tract,  at  two  dollars  per 
acre.  Bobinson  built  a  dwelling  house  upon  the  tract,  and 
occupied  it  with  his  family ;  inclosed  the  land  with  a  fence, 
at  a  cost  of  over  two  hundred  dollars ;  and  cultivated  it  for 
two  years,  but  did  not  pay  any  portion  of  the  purchase 
money.  In  ITovember,  1869,  BobiuBon  became  embar- 
rassed in  his  finances,  and  fearing  that  his  interest  in  tiie 
land  might  be  interfered  with  by  his  creditors,  by  attach- 
ment or  otherwise,  on  the  fifteentii  of  the  month  he  made  a 
verbal  arrangement  with  the  plaintiff,  surrendering  his  right 
to  purchase  the  land.  The  plaintiff  hired  a  man  to  do  three 
days'  plowing  upon  the  land,  but  Bobinson's  family  still  re- 
mained upon  the  premises.  On  the  22d  of  November,  1869, 
Levensohn  and  Galland,  who  are  defendants  in  this  action, 
brought  suit  against  Bobinson,  and  levied  an  attachment  on 
the  interest  of  Bobinson  in  the  entire  tract  of  two  thousand 
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five  hundred  and  forty-two  acres.  Judgment  for  one  thou- 
sand two  hundred  and  sixty-five  dollars  and  costs  was  ren- 
dered against  Bobinson^  and,  under  the  execution^  the 
creditors  levied  upon  Eobinson's  interest  in  the  whole 
tract  The  plaintiff  brought  this  suit  to  enjoin  the  defend- 
ant Hale,  as  Sheriff,  from  making  the  sale.  In  their  an- 
swer, the  defendants  plead  that,  by  virtue  of  their  judgment 
against  Bobinson,  they  became  subrogated  to  his  rights 
under  the  contract  of  purchafio  with  the  plaintiff,  and  offer 
to  pay  the  amount  of  purchase  money  which  they  allege  to 
be  due,  whenever  the  plaintiff  shall  convey  the  title  to  them. 
They  ask  judgment  that  the  Robinson  tract  be  sold,  that  the 
purchase  money  coming  to  the  plaintiff  be  paid  to  him  out 
of  the  proceeds,  and  the  balance  be  applied  on  the  execu- 
tion imder  the  judgment  in  the  former  action.  The  case 
was  tried  by  the  Court  without  a  juiy.  The  Court  held 
that  the  defendants  were  entitled  to  be  subrogated  to  the 
equities  of  Sobinson  under  the  agreement  of  purchase,  and 
decreed  that,  on  the  payment  to  the  plaintiffs  of  two  dollars 
per  acre  for  the  one  hundred  and  twenty-five  acres,  the 
plaintiff  convey  the  le^  title  to  the  defendants.  From 
this  judgment  the  plaintiff  appealed* 

Beatty  &  Benson,  for  Appellant. 

Either  Robinson  had  or  had  not  an  interest  in  the  land 
eapable  of  being  levied  on  and  sold.  If  he  did  not  have 
such  interest,  of  course  there  could  not  be  such  a  decree  as 
was  rendered  in  this  case.  If  he  did  have  such  interest,  the 
decree  is  equally  erroneous.  How  could  the  Court  tell  what 
that  interest  was  worth!  It  might  be  worth  ten  thousand 
dollars  —  it  might  not  be  worth  ten  dollars.  After  the  land 
was  conveyed  to  the  creditors  of  Robinson,  what  would  be- 
come of  tlie  judgment  and  execution?  Would  it  be  satis- 
fied in  whole  or  in  partt  Or  would  the  creditors  have 
Robinson's  land,  and  Robinson  still  owe  the  entire  debt  t    A 
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levy  does  not  divest  a  man  of  his  properly;  it  only  creates  a 
lien.  The  final  divestiture  of  the  properly  only  arises  when 
a  sale  shall  have  taken  place.  How^  then,  came  the  cred- 
itors of  Robinson  to  be  ^ititled  to  the  conveyance  from 
Logan  ?  J^either  Logan,  Bobinson,  nor  the  Sheriff  had  sold 
them  any  land.  But,  perhaps^  it  may  be  said  Bobinson  is 
not  appealing,  and  the  decree  can  do  die  appellant  no  harm^ 
because  it  makes  no  differenoe  to  him  whether  he  deeds  the 
land  to  Bobinson  or  his  creditors.  If  Bobinson  was  before 
the  Court  in  this  proceeding,  so  as  to  bind  him  by  the  de- 
cree, and  it  was,  on  proper  investigation,  determined  that 
the  plaintiff,  on  his  receiving  two  hondred  and  fifty  dollars, 
was  bound  to  convey  one  hundred  and  twenty-five  acres  of 
land,  it  would  make  but  little  difference  to  him  to  whom  he 
made  the  conveyance.  But  that  is  a  mooted  pmnt,  and  it  is 
one  which  cannot  be  determined  without  bringing  Bobinson 
into  Court  He  is  not  a  party  to  this  action.  Suppose  the 
plaintiff  were,  in  accordance  with  the  terms  of  tiie  decree 
in  this  case,  to  deed  one  hundred  and  tw«aty-five  acres  of 
land  of  Bobinson's  creditors.  If  Bobinson  were  afterwards 
to  sue  for  a  specific  performance,  or  damages  in  lieu  thereof, 
if  performance  could  not  be  had,  it  would  be  no  answer  to 
the  complaint  for  Logan  to  say:  "I  have  already  deeded  the 
land  to  your  creditors.''  Bobinson  could  well  say:  'TE  was 
no  party  to  that  proceeding;  I  am  not  bound  by  it;  my  in- 
terest in  this  particular  land  has  never  been  add;  I  eitiier 
want  the  land  or  full  compensation  for  it.'' 

O.  P.  Braynardj  for  Bespondents. 

By  the  Court,  CEooKUfrr,  J. : 

Waiving  the  question  whether  the  levy  of  the  defendants' 
attachment  and  execution,  and  the, threatened  sale  under  the 
(BKecution,  created  a  cloudy  upon  the  plaintiff's  title,  and 
whether  the  plaintiff  had  sudi  a  possession  of  the  land  sold 
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to  Bobinson  as  would  enable  him  to  maintain  an  action  to 
qniet  his  title  nnder  section  two  hundred  and  fif ly-four  of 
the  code^  I  proceed  to  inquire  whether  the  defendants  are 
entitled  to  the  relief  awarded  to  them  by  the  Court  below. 
Allowing  to  the  pretensions  of  the  defendants  Levensohn 
and  Qalland  the  widest  latitude^  the  utmost  that  they  can 
rightfully  claim  on  the  facts  disclosed  by  the  record  is  that, 
by  reason  of  their  judgment,  attachment,  and  execution, 
they  have  acquired  a  lien,  for  the  security  of  their  debt, 
upon  whatever  interest  Eobinson  had  in  the  land  purchased 
from  the  plaintifF.  But  I  am  unable  to  discover  on  what 
possible  theory  of  the  facts  contained  in  the  record  the 
Court  arrived  at  the  conclusion  that  the  execution  creditors 
were  entitled  to  a  conveyance  of  the  land  from  the  plaintiff. 
The  levy  of  their  eizecution  did  not  entitie  them  to  be  subro- 
gated to  all  of  Bobinson's  rights,  but  only  to  a  lien  on  his 
interest  in  the  land,  to  be  enforced  by  a  sale  under  the  exe- 
cution. Bobinson  was  not  a  party  to  the  action,  and  is  not 
bound  by  the  judgment  If  the  plaintiff  should  submit  to 
the  judgment)  and  oonvey  the  land,  as  he  is  ordered  to  do,  to 
the  execution  creditors,  the  judgment  would  be  no  bar  to  a 
subsequent  action  by  Bobinson,  against  the  plaintiff,  to  com- 
pel a.ooBveyanoeb  Moreover,  ihe  iand  may  be  worth  four 
times  the  amount  of  the  judgment,  and  it  may  be  that,  under 
the  parol  agreement  for  a  rescission  of  the  contract  between 
Bobinson  and  the  plaintiff  the  latter  would  be  entitled  to  thpi 
surplus  proceeds  of  the  sale,  even  though  it  be  conceded  that 
Bobinson  had  an  interest  in  the  land  which  is  subject  to  the 
execution.  In  any  view  of  the  case,  that  portion  of  the 
judgment  is  erroneous  which  directs  the  plaintiff  to  convey 
the  land  to  the  judgment  creditors. 

The  Court  also  erred  in  refusing  to  amend  its  findings  on 
the  request  of  the  plaintiff.    The  findings,  as  filed,  omitted 
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to  find  upon  several  of  the  material  issues  in  the  cause,  and 
the  Court  should  have  supplied  the  omission  when  its  atten- 
tion was  called  to  the  subject  bj  the  plaintiff's  exceptions  to 
the  findings. 

It  was  admitted  at  the  trial  that  the  plaintiff  was  the 
owner^  in  possession,  of  the  whole  of  a  tract  containing  over 
twenty-five  hundred  acres,  except  a  small  parcel  in  one  cor^ 
ner  thereof,  containing  about  one  hundred  and  twenty-five 
acres,  which  it  was  claimed  he  had  sold  to  Robinson  by  a 
verbal  contract  It  was  not  pretended  that  Bobinson  had 
any  interest,  whatever,  iexcept  in  the  small  parcel  above 
referred  to,  and  yet  the  Sheriff  levied  upon  and  advertised  for 
sale  Robinson's  interest  in  the  whole  tract  When  the  judg- 
ment debtor  has,  or  claims,  an  interest  in  only  a  small,  well 
defined  parcel  of  a  much  larger  tract,  it  is  extremely  irregular, 
to  say  the  least,  to  levy  the  execution  upon  his  interest  in 
the  general  tract,  instead  of  the  particular  parcel  which  he 
daims.  I  am  strongly  inclined  to  think,  but  do  not  express 
a  positive  opinion  on  the  point,  that  upon  an  irregular  levy 
of  this  character,  and  a  threatened  sale  under  it,  the  plaintiff, 
in  possession  of  the  larger  tract,  would  be  entitled  to  enjoin 
the  sale,  except  of  the  smaller  parcel  claimed  by  the  judg- 
ment debtor. 

Judgment  leversed  and  cause  remanded  for  a  new  tiiaL 


tVo.  S,8M.] 

8EWELL  V.  PIAOEB  OOUNTT. 

Salabt  <ip  Oouhtt  Cliek  of  PiiAcn  ComiTT. — TIm  Act  of  Vdmarj 
35t]i,  1868,  concerning  the  office  of  County  Clerk  of  Plftcer  Oonnty 
(Stmta.  1858,  p.  2fll>,  does  not  limit  the  mlttrf  of  th«  Oerk  to  the 
amonnt  of  fees  received  hf  him ;  and  If  the  fees  collected  for  any  oa« 
month  do  not  amount  to  the  salary  to  which  hi  la  entitled,  ha  tmm 
raoofir  tha  difference  from   the  connty. 
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▲riwnait  for  Appellant. 


Bkaxuti  Bbquibxmo  Omens  to  Pjlt  otbb^Fsbs,  Lbbs  su.labt.— 
Where  a  statute  concerning  the  office  and  flzing  the  salary  of  a  County 
Clerk  provided  that  he  should  collect  all  official  fees,  and  at  the  first 
of  every  month  pay  the  same  oyer  to  the  County  Treasurer,  **  less  his 
■alary  for  the  next  preceding  month;'*  and  the  fees  f6r  several 
months  heing  less  than  the  salary,  it  was  claimed  that  the  salary  was 
only  payable  out  of  the  collected  fees ;  held,  that  he  was  entitled  to  bis 
fall  annual  salary,  and  that  there  was  no  legislative  intention  to 
limit  the  salary  to  the  amount  of  fees  received. 

Appeal  from  the  District  Court  of  the  Fourteenth  Judi- 
cial District,  Placer  Ootmty. 

This  action  was  brought  to  recover  one  thousand  five  hun? 
dred  and  forty-four  dollars  and  forty-one  cents,  being  the 
amount  due  the  plaintiff  during  his  term  of  two  years.  The 
complaint  averred  that  the  plaintiff  paid  into  the  County 
Treasury  during  his  term  of  two  years  two  thousand  five 
kundred  and  sixty-eight  dollars  and  fifty-six  cents,  and  that 
during  the  same  time  there  was  drawn  out  of  said  sum  for 
Deputy  Clerk,  the  sum  of  one  thousand  four  hundred  and 
thirty-seven  dollars.  The  defendant  demurred  to  the  com- 
plaint ;  the  demurrer  was  overruled,  and  judgment  by  default 
rendered  in  favor  of  the  plaintiff. 

The  other  facts  are  stated  in  the  opinion. 

H.  n.  Fellows,  Distrid  Attorney  of  Placer  County,  for 
Appellant 

Payment  of  the  salary  is  to  be  made  out  of  such  fees  as 
flhall  have  been  received  by  him  as  County  Clerk,  and  not 
otherwise.    (Vide  Stats.  1868,  pp.  29,  80.) 

The  first  and  subsequent  sections  of  the  Act  referred  to 
provide  that  the  money  for  the  payment  of  the  same  shall 
be  collected  from  the  fees  of  the  office.  No  other  source  for 
the  payment  of  the  salary  being  provided,  the  Clerk  must 
bear  the  consequences.  He  entered  upon  his  duties  as  Clerk 
with  full  knowledge  of  the  law,  and  if  the  fees  have  not 
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amounted  to  a  stun'eqnal  to  his  aalaiy  he  ought  not  to  com- 
plain. 

Hale  d  Craig,  for  Bespondent 

The  maxim  expresio  imis  est  exclusio  (dteriua  directly  ap- 
plies, and  as  a  consequence  the  statutory  expression  of  a  lim- 
itation of  the  counly's  liability  to  the  Deputy  Clerk  for  salary 
to  moneys  coming  to  the  Treasuiy  from  the  fee  fund,  is  in 
effect  an  exclusion  of  the  like  or  any  other  limitation  of  the 
county's  liability  to  the  County  Clerk  for  the  full  sum  of  hia 
fttlary  as  fixed  by  law. 

By  the  Courts  NujbBj  J.: 

The  plaintiff's  right  to  recover  depends  upon  the  con* 
struction  of  the  Act  of  February  25th,  1858,  '^  concerning 
the  office  of  County  Clerk  of  Placer  County/'  (Stats.  1858, 
p.  29.) 

Section  one  of  the  Act  provides  that  the  County  Clerk 
shall  ^^  receive,  for  all  services  required  of  him  by  law  in 
his  said  office,  *  *  *  -  ^  salary  at  the  rate  of  three  thou- 
sand five  hundred  dollars  per  annum,  which  salary  shall  be 
in  full  for  all  services  reqidred  of  him.  ♦  ♦  ♦  And  the 
money  for  the  payment  of  the  same  shall  be  ccdleoted  and 
retained  by  said  Clerk  in  the  manner  hereinafter  provided." 

Section  three  provides  that  the  Clerk  shall  collect  all 
official  fees,  ^^  and  upon  the  first  Monday  in  eiach  and  every 
month  shall  pay  the  same  over  to  the  County  Treasurer  of 
said  county,  less  his  salary  for  the  next  preceding  month." 

The  plaintiff  was  County  Clerk,  and  during  several  months 
of  his  term  the  receipts  for  official  fees  did  not  equal  the 
amount  of  his  salary  proportioned  to  those  months ;  but  the 
receipts  for  the  entire  year  exceeded  the  amoimt  of  his  sal- 
ary. The  Board  of  Supervisors  refused  to  allow  the  plaint- 
iffs claim  for  the  difference  between  the  receipts  for  fees 
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and  the  aalaxy  for  these  months,  and  the  plaintiff  sues  to  re- 
cover it 

The  defendant  elainui  that  the  salary  of  the  Clerk  is  only 
payable  from  the'fund  arising  from  ooUected  fees.  This  is 
a  forced  oonstructian  of  the  statute.  The  provision  of  sec- 
tion one,  that  ^^  the  money  for  the  payment  of  the  same  (the 
salary)  shall  be  collected  and  retained  by  the  Clerk,'*  and 
that  of  section  three,  requiring  him  to  pay  over  the  surplus 
of  colleoted  fees  to  the  Treasurer,  were  evidently  intended 
to  secure  to  the  c6unly  the  revenue  derivable  from  the  ex- 
cess of  fees  over  salary  upon  the  one  hand,  and  to  provide  a 
convenient  method  for  the  paym^it  of  the  salary  upon  the 
other.  But  they  were  not  intended  to  lessen  the  amount  of 
the  annual  salary  as  fixed  by  the  Act. 

This  oonstruction  of  these  sections  is  aided  by  a  ocmsider- 
ation  of  the  second  section  of  the  Act  This  section  author- 
izes the  employment  by  the  Clerk  of  a  deputy,  at  a  certain 
salary,  but  provides  that  the  salary  of  the  deputy  shall  not 
be  allowed  by  the  Board,  "  unless  there  shall  huve  been  paid 
over  to  the  County  Treasurer,  by  the  County  Clerk,  a  sum  or 
sums  equal  to,  or  greater,  than  the  sum  claimed  to  be  due  for 
services  rendered  by  the  said  Deputy  Clerk."  This  restric- 
tion upon  the  allowance  of  the  deputy's  salary,  and  the  ab- 
sence of  any  restriction  in  the  case  of  the  Clerk,  shows 
satisfactorily  that  it  was  not  the  intention  of  the  Legislature 
to  limit  the  salary  of  the  Clerk  to  tha  ainount  of  fees  re- 
ceived by  him. 

Judgment  affirmed* 
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tNo.  2,M7J 

HENKY  OROWELL  v.  WATTEO  LANFRAN CO  Ain> 
VICTOR  REGALADO. 

POBBBBSOBT   ACT — FOBCIBLB   DBIYING   OFT   OV   IVTBHOBD   SaiTLBL— 

Wher*  a  person,  with  intentlOB  to  take  «p  a  tract  Of  pabUe  land  mder 
the  Possessorj  Act  (Stats.  1862,  p.  158),  filed  his  affldaylt  of  location, 
and  within  ninety  days  thereafter  hauled  lumher  upon  the  ground 
for  a  house;  and  such  lumber  was  removed  during  the  night;  and  od 
his  attempting  to  replace  it  next  day  he  was  drtven  off  with  threats 
of  Tlolence  by  a  band  of  armed  men:  heid,  that  he  had  acquired  ao 
rights  under  the  Possessory  Act  which  would  enable  him  to  mainta^a 
ejectment  against  those  who  drove  him  Off. 

BaQUIBBMfeNTB     09     PO8SI88OBT     ACT     COlTDtTIOKS     PSIkiBDBllT. —  The     pO«- 

sessory  statute  (Stata.  1802,  p.  198),  confers  no.  right,  snch  as  wUl 
maintain  ejectment,  upon  a  settler^  until  all  the  acts  required  by  It 
shall  haye  been  performed;  and  it  does  not  affect  the  question  that  he 
has  been  prerented  by  force  or  otherwise  from  making  his  Intended 
Unproyementa. 

Apptcat.  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District^  County  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion.  There  having  been  a 
judgment  for  plaintiff  and  motion  for  new  trial  oyerruledy 
defendants  appealed  from  the  judgment  and  order. 

A»  Brunsofi  and  C.  H.  Larrabee,  far  AppellantB. 

F.  E.  Howard  and  T.  Sepulveda,  for  Bespondent 

By  the  Court,  Niles,  J. : 

Ejectment  to  recover  one  hundred  and  fifty  acres  of  land 
in  the  County  of  Los  Angeles.  The  answer  was  a  general 
denial.  The  plaintiff  claimed  under  the  Act  entitled  ^'  An 
Act  prescribing  the  mode  of  maintaining  and  defending  pos- 
sessory actions  on  public  lands  in  this  State/'  commonly 
known  as  the  Poaaessory  Act 

He  offered  in  evidence  liis  affi<!avit  of  location  filed  witli 
ilie  County  Recorder  May  Ist.  1869. 
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He  offered  further  testimony  showing  that  about  the  lOtfc 
or  15th  day  of  July,  1869,  he  hauled  some  lumber  upon  the 
premises  with  which  he  intended  to  build  a  house.  On  the 
next  day  he  visited  the  premises  and  found  that  the  lumber 
had  been  removed  and  placed  in  the  road.  He  endeavored 
to  replace  it  upon  the  land,  but  was  stopped  by  a  number  of 
armed  men,  among  whom  was  one  of  the  defendants,  who 
forbade  his  entry  and  drove  him  away  by  threats  of  vio- 
lence. 

The  defendants  moved  for  a  nonsuit  *'  for  the  reason  that 
plaintiff  has  not  shown  such  a  possession  of  the  lands  in 
question,  nor  such  improvements  on  said  lands,  nor  such  a 
compliance  with  sections  three  and  four  of  the  Possessory 
Act  as  entitled  him  to  recover," 

The  Court  refused  the  motion,  and  this  ruling  is  assigned 
as  error. 

The  second  section  of  the  Act  declares  that  "no  person 
shall  be  entitled  to  maintain  any  such  action  for  possession 
of  or  injury  to  any  claim  unless  he  or  she  occupy  the  same 
and  shall  have  complied  with  the  provisions  of  the  third  and 
fourth  sections  of  this  Act." 

Section  three  provides  for  the  filing  and  record  of  the  affi- 
davit of  the  claimant. 

Section  four  provides,  that  "  within  ninety  days  after  the 
date  of  said  record  the  party  recording  is  hereby  required  to 
improve  the  land  thus  recorded  to  the  value  of  two  hundred 
dollars,  by  putting  such  improvements  thereon  as  shall  par- 
take of  the  realty,  unless  such  improvements  shall  have  been 
made  prior  to  the  application  to  record,"  etc 

The  provisions  of  the  statute  are  plain  and  positive.  It 
does  not  undertake  to  confer  any  title  to  the  land.  It  give^ 
to  the  claimant  at  most  a  constructive  possession,  and  t  cor^ 
responding  right  to  protect  it  against  a  naked  tr^Bpasser. 
Dehors  the  statute  claimant  would  have  no  rights  in  the 
premises.     It  prescribes  a  series  of  acts,  upon  g  complete 
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performance  of  which  his  pofisessioa  and  right  of  action  ac- 
crues. The  performance  of  a  single  required  act  gives  him 
no  right  The  filing  of  the  affidavit  is  valuelesa  until  the 
other  equally  essential  act — the  placing  of  the  required  im- 
provements —  shall  have  been  performed.  When  this  is  done^ 
the  right  of  the  claimant  will  take  effect,  bj  relation,  from 
the  date  of  the  first  act  of  the  series. 

The  necessity  of  a  strict  compliance  with  the  provisions  of 
this  statute  has  been  frequently  declared  by  this  Court 
{Sweetland  v.  Froe,  6  Cal.  146;  Wright  v.  WhUesides,  15 
Cal.  47;  Eichs  v.  Whiiesides^  23  CaL  408.) 

It  does  not  affect  the  question  that  the  plaintiff  in  this 
case  was  prevented  from  making  the  improvements  by  force, 
whether  exercised  by  the  defendants  or  by  others.  The 
Legislature  has  given  to  citizens  a  right  unknown  to  the 
common  law,  which  it  declares  shaU  be  available  only  when 
the  citizen  shall  have  performed  certain  acts.  These  acts  are 
conditions  precedent  to  the  acquisition  of  the  right  The 
statute  does  not  provide  for  the  contingency  of  an  unavoid- 
able failure  to  perform.  The  Courts  cannot  provide  for  it 
by  construction. 

The  nonsuit  should  have  been  granted,  because  the  plain- 
tiff failed  to  prove  that  he  placed  the  required  improvements 
upon  the  land  within  the  time  prescribed  by  the  statute. 

This  view  of  the  case  renders  the  consideration  of  other 
points  unnecessary. 

Judgment  reversed  and  cause  remanded  for  new  trial. 

By  Hhobbs,  tT. : 

I  concur  in  the  opinion  and  judgment,  but  do  not  wish  to 
be  understood  as  thereby  asserting  or  even  by  implication 
admitting  that  the  State  has  competent  power  in  view  of  the 
Act  of  Congress  admitting  California  into  the  Union  as  a 
State  to  confer  any  right  by  means  of  an  Act  of  the  charac- 
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ter  of  that  mentioned  in  the  opinion  of  Mr.  Justice  Niles,  in 
the  public  lands  of  the  United  States,  or  even  to  declare  that 
a  certain  act  or  series  of  acts  performed  by  any  person  shall 
constitute  possession,  or  be  evidence  pf  possession  ivhen  the 
same  acts  would  not  amount  to  possession  imder  the  laws  of 
the  United  States. 

Mr.  Chief  Justice  Spbaoub  did  not  participate  in  the  f  oi^ 
going  decision. 


i 
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NATHAN  BARBOTIR  v.  LEWIS  PIERCE,  akd  LEWIS 
PIERCE  V.  NATHAN  BARBOUIt. 

SioBT  OF  Wat  bt  Lxcbnsb*— Where  a  piirty  Qses  a  way  oret  land  be- 
Ibngliig  to  another,  by  agreement  with  the  owner  of  the  land,  and  the 
land  la  aold  to  a  third  partj  without  notice  of  the  arrangement  aa 
to  the  right  of  way,  the  third  party  la  not  bound  by  the  arrangement. 

iDBif . —  In  order  to  maintain  a  right  of  way,  acquired  by  iMirol  license, 
aa  againat  a  pnrehaaer  from  the  one  who  gaye  the  Ucenae,  the 
one  claiming  inch  right  of  way  moat  ahow  a  right  baaed  on  preacrlption. 

Samb,  how  Ripsnbd  into  Pbbfbct  Titlb. —  The  use  of  a  way  which 
began  under  a  parol  licenae,  may,  by  preacrlption,  ripen  Into  a  perfect 
title ;  but  In  auch  caae  the  naer  must  have  been  exerdaed  under  a 
elalm  of  right  for  the  period  preecribed  for  the  Statute  of  Limltatlona 

Appeal  from  the  District  Court  of  ihe  Seventh  Judicial 
x>i8trict,  Solano  County. 

In  January,  1870,  Kathan  Barbour  oonunenced  an  action 
to  enjoin  Lewis  Pierce  from  obstructing  a  private  road  and 
right  of  way,  which  he  claimed  to  have  acquired  by  pre- 
scription over  the  land  owned  by  Pieroe.  In  March  of  the 
same  year  Pieroe  commenced  an  action  to  restrain  Barbour 
from  using  the  way.  The  two  cases  were  tried  together  by 
the  Court  without  a  jury.  In  the  first  case  the  Court  filed 
the  following  findings  of  fact  and  conclusions  of  law. 


( 


> 


668  .  Babbotjb  v.  Pocbcs.  [Sup.  Ct. 


statement  ^of  Feeti. 


"1.  That  in  1861  Alfred  Alford  was  the  owner  and  in 
poesesfiion  of  a  tract  of  land  in  Solano  County^  including  the 
strip  of  roadway  in  suit 

^^2.  .That  in  said  year  plaintiff  attempted  to  secure  a 
private  road  over  the  premises  of  Alford,  on  the  east  side 
of  the  creek,  to  his  (plaintiff's)  premises,  in  pursuance  of 
the  law  of  this  State  and  took  such  steps  as  secured  the 
appointment  of  viewers  by  the  Supervisors. 

"8.  That  while  the  viewers  were  upon  the  ground,  the 
projed;  of  opening  a  road  where  plaintiff  wanted  it  —  to  wit: 
on  the  east  side  of  the  creek — was  abandoned,  for  the  rea- 
son that  neighbors  interfered,  and  a  compromise  (the  terms 
of  which  do  not  clearly  appear)  was  effected,  and  a  road 
was  agreed  to  be  opened  at  the  point  in  dispute. 

^^4«  That  on  the  advice  and  at  the  su^estion  of  one  of 
the  viewers,  Alford  (who  was  the  plaintiff's  father-in-law) 
proffered  to  give  him  a  roadway  on  the  west  bank  of  the 
creek  —  to  wit:  the  strip  in  suit;  that  plaintiff  accepted 
the  offer,  and,  with  the  consent  and  permission  of  Alford, 
entered  into  the  enjoyment  of  said  right  and  roadway,  and 
built  a  bridge  at  the  point  where  said  roadway  terminates 
at  the  main  public  road,  and  also  some  fencing  along  the 
line  of  the  roadway,  the  bridge  and  fencing  amounting  in 
value  to  six  hundred  dollars.  The  said  improvements  were 
necessary  to  the  enjoyment  by  plaintiff  of  his  way,  and  do 
not  appear  to  have  been  of  any  value  to  Alford,  or  any 
advantage  to  his  property. 

'^5.  That  plaintiff  continued  to  use  and  pass  over  said 
roadway,  with  the  knowledge  of  Alford,  and  without  objec- 
tion, until  1869,  when  Alford  sold  and  conveyed  the  prem- 
ises, over  which  said  roadway  ran  to  defendant,  Pierce,  who 
had  no  notice  of  the  verbal  arrangement  between  Alford  and 
the  plaintiff. 

**  6.  That  plaintiff,  at  various  times  while  using  said  road- 
way, asked  Alford  to  convey  the  same,  and  the  strip  of  land 
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covered  thereby^  to  him  by  deed,  and  that  Alford  always 
declined  and  refused  to  do  so. 

"  7.  That  defendant,  Pierce,  after  his  purchase,  closed  said 
roadway  at  the  point  where  it  intersected  the  main  public 
road." 

And  as  conclusions  of  law: 

"  1.  That  plaintiff  took  his  interest  in  said  roadway,  and 
used  the  same  by  the  permission  and  with  the  consent  of 
Alford;  that  his  rights  therein  were  acquired  and  held  by 
license  merely,  and  that  plaintiff  did  not  and  could  not  ac- 
quire any  rights  by  reason  of  such  use,  by  prescription  or 
othei-wiae,  which  he  could  enforce  against  Pierce. 

"2.  That  whatever  rights  plaintiff  had  in  said  roadway 
were  held  at  the  will  of  Alford,  and  terminated  with  his  con- 
veyance to  Pierce.'' 

In  the  second  case  the  Court  found  similar  facts,  and  made 
the  following  additional  findings: 

^  4.  That  after  Pierce  purchased  the  premises,  he  caused 
the  said  roadway  to  be  closed  up,  by  fencing  it  at  the  point 
where  it  terminated  in  the  main  public  road  j  that  defendant 
removed' said  fence,  which  was  replaced  by  plaintiff,  and 
removed  by  defendant,  repeatedly  and  continuously  up  to 
the  time  of  the  commencement  of  this  suit. 

"6.  That  there  was  no  other  agreement  between  Alford 
and  Barbour  than  as  above  set  forth,  and  that  Pierce  had  no 
notice  of  any  right  claimed  by  Barbour  in  the  premises,  aside 
from  the  fact  that  said  road  was  used  by  Barbour  in  the 
manner  found  above." 

As  conclusions  of  law,  the  Court  finds: 

^^That  the  right  of  defendant  to  the  use  of  said  road 
rested  in  license  from  Landy  Alford,  and  that  said  licence 
terminated  with  the  conveyance  to  plaintiff* 
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^'  That  no  adverse  claim  or  right  was  held  by  Barboiir  in 
or  to  said  roadway  as  against  Alford,  and  that  he  acquired 
no  rights  under  said  license  by  use^  prescription,  or  other- 
wise.** 

Judgment  was  rendered  against  Barbour  in  each  case  and 
he  appealed  therefrom. 

M.  A.  Wheaton  and  John  Currey,  for  Appellant. 

By  the  agreement  entered  into  between  Alfred  Alford  and 
Nathan  Barbour,  and  the  acceptance  by  Barbour  of  the  gift 
or  grant  from  Alford  of  the  right  of  way  on  the  west  bank 
of  the  creek,  and  his  entry  therein,  and  his  continued  and 
uninterrupted  use  and  enjoyment  of  the  way  given  and 
granted,  with  the  knowledge  and  acquiescence  of  Alford,  for 
over  eight  years,  Barbour  acquired  an  absolute  right  of  way, 
in  and  over  the  land  particularly  described,  in  the  complaint 
of  Barbour.  (Statute  of  Limitati(»is,  2  Hit.  Dig.  4348, 
4349;  American  Company  v.  Bradford,  27  CaL  366,  867; 
Washbume  on  Eaje.  84,  85 ;  Eldredge  v.  Knott,  1  Cowper, 
214;  Campbell  v.  Smith.  8  Halsted,  141;  Morse  v.  Copeland, 
2  Gray,  302;  Sherwood  v.  Burr,  4  Day,  244;  1  Qreenleaf  s 
Ev.  Sec  17;  Wash,  on  Ease.  19.) 

The  abandonment  by  Barbour  of  the  proceeding  to  open 
a  road  on  the  east  bank  of  the  creek,  and  the  expenses  paid 
out  by  him  in  building  a  bridge,  etc.,  was  a  sufficient  con- 
sideration, together  with  his  subsequent  possession  and  use 
of  the  roadway,  to  support  his  right  of  way  over  said  land, 
as  a  purchaser  thereof.  (Miller  t.  Drake,  1  Cain's  R.  45 ; 
Converse  v.  Kellogg,  7  Barb.  590.)    , 

As  a  gift,  with  its  acceptance,  and  use  and  enjoyment  of 
the  roadway,  as  already  mentioned,  for  over  five  years,  Bar- 
bour acquired  an  absolute  ri^t  to  such  way.  (Peek  ▼. 
Bnimm^igim,  31  Cal.  440;  Dow  ▼•  GouUd  d  Curry  8.  M.  Co., 
81  CaL  652,  653.) 
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A  parol  grant  or  gift  of  the  right  of  way  or  easement, 
followed  by  possession,  use,  and  enjoyment  of  it,  with  the 
knowledge  and  consent  of  the  grantor  or  donor,  for  over  five 
years,  invests  the  grantee  or  donee  with  an  absolute  title  to 
the  right  of  way  or  easement.  (Wash,  on  Ease.  160,  88; 
Ashley  v.  Ashley,  4  Gray,  197 ;  Sumner  v.  Stevens,  6  Mete. 
337,  and  the  cases  therein  cited;  Arhuckle  v.  Ward,  29  Vt. 
43,  52.) 

The  possession,  use,  and  enjoyment  of  the  easement  by 
Barbour  were  adverse  to  Alford  for  over  eight  years.  (Wash. 
on  Ease.  88 ;  6  Mete  837 ;  29  Vt  43,  52 ;  Camion  v.  Stock- 
man, 36  Cal.  538,  and  the  cases  therein  cited;  AveriU  v.  Wilr 
son,  4  Barb.  186.) 

W»  H.  Pattersonj  for  Bespondent. 

The  Court  found  that  Alford  gave  a  parol  license  to  Bar- 
bour to  use  the  land  as  a  roadway  —  during  the  will  of 
Alford  —  for  which  no  consideration  passed. 

The  acceptance  by  Barbour  of  the  parol  license,  and  act- 
ing under  it,  prevented  the  Statute  of  Limitations  from  com- 
mencing to  run.  (38  New  York,  111 ;  Parker  v.  Foot,  29 
Wend.  313 ;  14  New  York,  249.)  B.'s  repeated  application 
to  A.  for  a  deed  precludes  the  idea  of  a  grant,  or  holding 
adversely. 

The  license  was  revocable  at  the  pleasure  of  his  successor. 
(MiUer  v.  The  Auburn  and  Syracuse  B.  B.  Co.,  6  Hill,  61; 
Mumford  v.  Whitney,  15  Wend.  380;  Bridges  v.  Pur  cell,  1 
Dev.  &  Batt.  492;  Noyes  v.  Chapin,  6  Wend.  461,  464; 
Thompson  v.  Gregory,  4  Johnson,  81 ;  Jamison  v.  Millemun, 
8  Duer,  355;  Dexter  v.  Hazen,  10  John.  246;  5  Barbour, 
379;  Wood  v.  Leadhetter,  13  M.  &  W.  838;  10  Barbour, 
833.)  And  was  revoked  by  the  conveyance  to  Pierce,  (6 
Hill,  64;  Jackson  v.  Babcock,  4  Johnson,  418;  Hittell'a 
Digest,  3150,  Sec.  6,  Stat,  of  Frauds.) 

Wm.  8.  WeUs  and  W.  W.  Pendegast,  also  for  Respondent 
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By  the  Court,  Bhobbs,  J«  : 

It  is  found  that  Pierce  purchased  the  land  over  which  the 
road  in  controversy  ran,  from  Alfred  Alford,  without  notice 
of  the  arrangement  between  Alford  and  Barbour  respecting 
the  road.  Pierce,  therefore,  is  not  bound  by  the  arrange- 
ment, as  such;  and  Barbour,  in  order  to  succeed  in  main- 
taining his  daim  to  the  right  of  way,  must  show  a  right 
based  upon  adverse  possession  —  or,  as  it  is  usually  denomi- 
nated, when  applied  to  a  way,  prescription.  That  the  right 
may  become  perfect  by  prescription,  where  the  use  began 
undc^r  a  parol  gift,  is  abundantly  shown  by  the  authorities 
cited  by  the  appellant's  coimseL  The  authorities  also  sus- 
tain the  position  that  the  user,  which  had  its  origin  in  license 
or  permission,  may  by  prescription  ripen  into  a  perfect  title; 
but  in  such  case  the  user  must  have  been  exercised  for  the 
period  prescribed  by  the  Statute  of  Limitations,  under  a 
claim  of  right  This  qualification  is  of  course  applicable 
also  where  the  right  has  its  origin  in  a  parol  gift  or  sala 

It  was  found  by  the  Court  in  the  first  case  that  Barbour, 
**with  the  consent  and  permission  of  Alford,  entered  into 
the  enjoyment  of  said  right  and  roadway;''  and  it  is  also 
stated,  among  the  conclusions  of  law,  that  Barbour  ''took 
his  interest  in  said  roadway,  and  used  the  same  by  the  per- 
mission and  with  the  consent  of  Alford;  that  his  rights 
therein  were  acquired  and  held  by  license  merely;  and  that 
plaintiff  did  not  and  could  not  acquire  any  right,s,  by  reason 
of  such  use,  by  prescription  or  otherwise,  which  he  could 
enforce  against  defendant,  Pierce."  This  latter,  though 
found  among  the  conclusions  of  law,  is  a  fact,  or  perhaps 
more  than  one  fact.  Whether  Barbour  took  or  held  his  in- 
terest by  grant,  gift,  or  license,  are  questions  of  fact;  and 
whether  he  acquired  a  right  by  prescription  is  also  a  ques- 
tion of  fact.  That  the  question  of  adverse  possession  or  of 
prescription  is  a  question  of  fact  there  can  be  no  doubt     It 
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would  not  assist  the  appellant^  Barbour,  to  leave  that  find- 
ing where  the  Judge  of  the  Court  below  improperly  placed 
it,  for  the  Court  neither  found  the  prescription  claimed  by 
Barbour  nor  the  elements  going  to  compose  it.  The  user  is 
found ;  but  it  is  not  found  that  it  was  exercised  under  claim 
of  right,  or  adversely  to  Alford. 

In  the  second  case  the  findings  are  substantially  the  same 
as  in  the  first,  in  the  respects  we  have  mentioned.  Not  only 
has  the  Court  not  found  for  Barbour  on  the  issue  of  prescrip- 
tion, but  has  found  ^inst  him  in  this  as  in  the  first  case, 
though  here  again  the  finding  is  improperly  called  a  con- 
clusion of  law.  In  the  first  case,  the  finding  that  he  took 
and  held  by  license  merely  negatives  the  possibility  of  au 
adverse  holding;  and  in  the  second  case  the  finding  is 
directly  against  the  adverse  claim,  and  right  by  prescription, 
on  the  part  of  Barbour.  We  are,  therefore,  of  the  opinion 
that  the  appellant,  Barbour,  is  not  entitled  to  judgment^  in 
either  case,  on  the  findings. 

Judgment  in  each  case  afiirmed. 

Mr.  Chief  Juatice  Waixacx  did  not  express  an  opinion. 
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By  ALBERT  RAYMOND. 
Berlaed  to  indade  citations  to  Yolame  147,  by  Chablb8  L.  THOMPBOir. 


41  CU.  11-18.    GOODYEAR  ▼.  WILLISTON. 

Mortgage  on  Growing  Crop  renuuiw  a  lien  mta  erop  eerered  and 
placed  in  condition  oapable  of  manual  delivery  and  transportation,  p.  17«. 

Cited  to  eame  effeet  in  Waterman  t.  Green,  89  OaL  142^  oonetnring 
CMl  Ck>de,  leotion  2972;  Horgaa  ▼•  Zanetta,  107  OaL  82,  holding,  fnrtlMr, 
attaehing  creditor  not  eetopped  by  facts  from  asserting  termination  of 
Hen;  Ford  y.  Sntherlin,  2  Mont.  442;  GilUlan  r.  Kendall,  tS  Am.  St.  Bep. 
771,  defining  '^ow  growing  and  standing"  grain  as  naed  In  asortgige. 
White  T.  Brown,  1  Ind.  Ter.  MML 

42  CU.  18-21.    PBOPLB  T.  AH  TUTG. 

Insanity  at  Trial. — Qaestion  must  be  determined  before  main  Issues 
decided  on  doubt  arising  on  court's  own  motion,  and  without  necessity 
of  plea,  p.  20. 

Cited  to  same  eifeet  in  dissenting  opinion.  People  ▼.  Lee  Fook,  88  CaL 
804,  main  opinion,  distinguishing  principal  case,  pp.  802,  80S,  sustaining 
vsfnsal  to  submit  question  of  insanity  to  Jury,  under  pleadings;  People 
T.  McBhraine^  128  N.  Y.  609,  holding  diseretlonary  snhmisslen  of  q[aeetkMi 
to  eoBunission  nnder  local  statutes. 

48  OsL  27-84.  BORBHEIMBB  t.  BALBWIB. 
Time  for  Appeal— Statutory  limitation  is  peremptory,  p.  8L 
Cited  to  same  eiTeet  in  Henry  ▼.  Merguire,  111'  Oikl.'2,  holding  time 
not  ertended  by  facts  stated;  Weinrich  t.  Porteus,  12  Ner.  104,  ruling 
similarly  as  to  appeals  from  successive  orders;  Solomon  v.  Fuller,  18 
Hev.  278,  dismissing  appeal  from  judgment  because  not  taken  in  timei 
Cedar  Canyon  etc.  Min.  Co.  v.  Yarwood,  27  Wasn.  282,  fact  that  no  dis- 
covery of  mineral  had  been  made  upon  mining  claim  at  time  of  its  loca- 
tion cannot  be  questioned  by  cotenant  in  contest  between  cotenants;  and 
dissenting  opinion,  Blythe  etc.  Co.  v.  Swenson,  15  Utah,  365,  on 
point. 

Tenant  in  Common  cannot  while  in  possession  assail  eommOB  tills  < 
sail  Its  validity  in  question,  p.  34. 
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Cited  to  same  effect  in  Olney  v.  Sawyer,  54  Cal.  382,  denying  right  to 
assert  purchase  of  outstanding  title  as  against  suit  of  cotenant  to  be 
let  into  possession.  Cited,  also  in  note  on  general  subject  to  Gilliam  t« 
Bird,  49  Am.  Dec  389;  Rice  ▼.  St.  Louis  etc  Co.,  47  Am.  St.  Rep.  78. 

42  CaL  35-75.    APPEAL  OF  HOUGHTON. 

•• 

Appeal  Does  not  Lie  from  judgment  of  county  ooart  on  report  of  com- 
missioners for  modifying  street  grades,  when  declared  by  statute  to  be 
"final  and  conclusive,"  p.  51. 

Cited  to  same  effect  in  San  Francisco  v.  Certain  Real  Estate,  42  OaL 
620,  on  point  that  such  judgment  under  similar  act  cannot  be  collater- 
ally attacked;  Spencer  v.  Vallejo,  48  CaL  72,  as  to  which  see  Bixler^ 
Appeal,  infra),  affirming  jurisdiction  of  county  court  in  proceedings  to 
condemn  water  for  use  of  cities;  Bizler's  Appeal,  69  Cal.  654,  665,  667, 
as  to  judgment  of  superior  court  on  appeal  from  order  of  supervisors  in 
swamp  land  proceeding;  Tyler  y.  Connolly,  65  CaL  30,  as  to  judgment 
imposing  fine  for  contempt  though  amount  within  statutory  require- 
ment; dissenting  opinion  in  Sharon  ▼.  Sharon,  67  Cal.  214,  main  opinion 
suataining  appeal  in  action  for  divorce  and  to  determine  validity  of  dis- 
puted marriage;  Li  re  Curtis,  108  CaL  663,  as  to  proceeding  against 
supervisor  for  misdemeanor  in  office  (Penal  Code,  sec  772);  State  t. 
Oshkosh,  84  Wis.  566,  as  to  condemnation  proceedings  where  no  appeal 
allowed  by  statute;  and  holding  statute  constitutional  although '  only 
remedy  by  certiorari  provided.  Cited,  also,  in  note  on  general  subject  to 
Conant  v.  Conant,  70  Am.  Dec  724. 

Statutes  Concemiiig  Appeals  should  be  so  construed  as  to  allow  right 
when  possible,  p.  62. 

Cited  to  same  effect  in  Payne  ▼.  Davis,  2  Mont.  382,  granting  right 
under  local  statutes;  Portland  v.  Gaston,  38  Or.  637,  denying  supreino 
court's  jurisdiction  over  appeal  from  circuit  court  in  street  oondenma- 
tion  proceedings  under  Laws  of  1898, 101, 146,  sections  112, 114»  117. 

Streets — ^AppeaL — ^Finality  of  judgment  of  county  court  disfunsfid^  pw 
68. 

Cited  in  Lambert  ▼.  Bates,  187  CaL  670,  discussing  nature  of  appeal 
to  board. 

Procedure  on  Appeal  may  be  regulated  by  appellate  court  when  Ju- 
risdiction conferred  but  no  procedure  established  by  statute,  p.  68. 

Cited  to  same  effect  in  People  v.  Jordan,  65  CaL  649,  as  to  cases  of  mis- 
demeanor prosecuted  by  indictment;  Sharon  v.  Sharon,  67  (M.  219,  dis- 
cussing right  of  appeal  in  action  to  determine  validity  of  disputed  mar^ 
riage  and  for  divorce;  State  v.  District  Court,  24  Mont.  563,  and  West- 
em  etc  Co.  V.  St.  Ann  Co.,  22  Wash.  163,  discussing  powers  of  supreme 
sourt  under  local  statutes. 
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Jmifldictioii  of  Snpreme  Comt.— Power  of  legislature  oyer,  discussed, 
p.  «2. 

CSted  in  Ex  parte  Towels,  48  Tex.  446,  discussing  legislative  power  over 
appeals  in  election  contests. 

''Special  Cases"  are  within  appellate  jurisdiction  of  supreme  court,  p. 
•8  (dissenting  opinion). 

Cited  to  same  effect  in  Stockton  etc  Oo.  ▼.  Gkilgiani,  49  CaL  140,  as  to 
l»rooeeding  to  condemn  land  for  railroad;  Lord  ▼.  Dunster,  79  Cal.  483^ 
484,  486,  as  to  election  contest,  and  see  People  v.  Perry,  79  CaL  108,  as 
to  proceedings  in  nature  of  quo  warranto  to  try  title  to  office,  both  dis- 
tinguishing and  commenting  on  main  opinion  in  principal  case;  dissent- 
ing opinion  in  State  v.  Thayer,  168  Mo.  56,  on  point  that  right  cannot  be 
created  by  intendment  beyond  dear  axpression  of  legislative  intent. 

«B  CU.  76-86.    PA6B  t.  VILHAC. 

Mortgage.— Deed  with  agreement  for  resale  held  to  eonstitnte,  p.  78. 

Cited  in  Garwood  y.  Wheaton,  128  CaL  404»  ruling  similarly  under 
facts  stated;  Spalding  y.  Brown,  86  Or,  167,  noted  under  Henley  y.  Ho- 
taling,  41  CaL  22. 

'  42  CUL  86-107.    ATJOIXS  T.  GAMBLB.    10  Am.  Bep.  282., 

Action  for  Conyersion  lies  against  bailee  who  has  sold  property  in 
violation  of  authority,  p.  08. 

Cited  to  same  effect  in  Payne  v.  Elliott,  64  CaL  841,  36  Am.  Rep.  82; 
sustaining  right  of  action  for  conversion  of  "shares"  of  stock,  independ- 
ently of  certificate  therefor;  and  Kuhn  v.  McAllister,  1  Utah,  273,  sus- 
taining conversion  for  stock  and.  holding  complaint  sufficient  on  default. 

Certificates  of  Stock  are  not  negotiable  instruments,  p.  00. 
Cated  to  same  effect  in  Sherwood  v.  Meadow  etc  Co.,  60  OaL  414,  dis- 
enssing  rights  of  bona  fide  purchaser  of  lost  endojrsed  certificate. 

Pledgee  of  Stock  is  liable  in  nominal  damages  only  for  oonversion 
when  ready  and  willing  to  transfer  to  owner  equivalent  number  of  shares 
in  same  oompany,  p.  101. 

Ctted  to  same  effect  in  Thompson  v.  Toland,  48  Gal.  116,  as  to  liability 
on  redemption;  concurring  opinion  in  Hayward  v.  Bogers,  62  OaL  872, 
following  main  case,  however,  on  principle  of  stare  decisis;  Erouse  v. 
Woodward,  110  CaL  643,  sustaining  judgment  for  specific  performance  by 
pledgee  of  contract  for  return  of  stock  by  compelling  him  to  transfer  his 
own  certificate  for  equal  amount;  Craig  v.  Hesperia  etc  Co.,  113  Gal.  12, 
64  Am.  St.  Bep.  318,  on  point  that  identity  of  shares  is  not  affected  by 
transfer  of  certificate,  and  transfer  is  subject  to  lien  for  unpaid  assess- 
ments; Marshall  v.  Marshall,  11  Colo.  App.  612,  holding  trustee  liable  to 
return  such  equivalent  of  shares  intrusted  to  him;  Allen  v.  Dubois,  117 
Notes  C^  Bep.— 134. 
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MiofaL  117,  72  Am.  St.  Rep.  569,  but  holding  pledgor  entitled  to  identical 
shares  when  capable  of  identification;  Morris  ▼.  East  Side  Ry.  Co.,  104 
Fed.  417,  applying  rule  of  identity  to  honds  sold  on  pledgee's  sale;  note 
to  Wilson  V.  Little,  51  Am.  Dec.  314,  on  measure  of  damages  for  con- 
version by  pledgee;  Horton  v.  Morgan,  75  Am.  Dec.  319,  on  general  sub- 
ject; Griggs  V.  Day,  32  Am.  St.  Rep.  724,  on  liabilities  for  unlawful  use 
of  oollateraL 

General  Citations.— Koontz  v.  Oregon  Ry.  etc.  Co.  20  Or.  18;  South- 
em  Pac.  &.  Co.  v.  Dufour,  95  C^L  020,  623,  ownership  of  peroolatiof 
waters. 

42  CaL  110-121.    CALDERWOOD  ▼.  VJSTSEIBL 

AppeaL-^^Order  After  Judgment"  includes  order  made  subsequent  to 
judgment,  striking  from  files  statement  on  motion  for  new  trial,  p.  IIS. 

Cited  to  same  effect,  as  to  such  subaoqumt  orders,  in  McDonald  ▼•  M»- 
Gonkey,  57  CaL  326,  order  dismissing  motion  for  new  trial;  and  Mar^ 
■hall  y.  Golden  Fleece  etc.  Co.,  16  Not.  169,  order  refusing  to  dismiss,  and 
amending  records;  Clark  ▼.  Crane,  67  CaL  633,  order  refusing  to  settle 
statement;  Stonesifer  t.  Hilbum,  94  CaL  42,  order  refusing  to  settle  bill 
of  exceptions;  but  see  State  v.  Murphy,  19  Nev.  94»  sustaining  manda- 
mus to  compel  such  settlement;  Odd  Fellows'  etc  Bank  v.  Deupvey,  66 
CaL  170,  orden  denying  motion  to  vacate  former  order  refusing  new  trial;  * 
Empire  Co.  ▼.  Bonanza  Co.,  67  CaL  410,  411,  and  Oomatock  etc  Gck  ▼. 
Allen,  21  Nev.  329,  order  taxing  costs;  and  Mining  Cow  t.  Weinatein,  7 
Mont.  S48,  order  adjudging  costs;  Sutton  v.  Symons^  97  Cal.  476,  order 
striking  out  statement,  and  see  S.  C.  100  CaL  577;  and  Symons  y.  Bun- 
nell, 101  Cal.  223;  White  v.  Superior  Court,  110  CaL  57,  order  directing 
sale  by  receiver  of  husband's  property  to  satisfy  judgment  for  alimonyi 
Beach  ▼.  Spokane  etc  Co.,  21  Mont.  8,  25  Mont.  368,  as  to  such  orders 
extending  time  to  file  bill  of  exceptions,  and  striking  bill  from  files; 
Clarke  t.  Gonn,  2  Mont.  489,  order  refusing  to  stay  execution. 

Statement  on  Motion  for  New  Trial  should  not  be  stricken  from  lllee 
because  not  served,  p.  121. 

Cited  to  same  effect  in  Vole  v.  Hollis,  60  Cal.  672,  holding  erroneous 
order  denying  such  motion  for  want  of  prosecution,  statement  having 
been  filed  in  due  time;  Beach  v.  Spokane  etc  Co.,  26  .Mont.  874^  noted 
under  Quivey  v.  Gambert,  82  CaL  804. 

42  Cal.  125-129.    FAIRCHILD  V.  DOTEN. 

Judgment  Upon  Arbitration  is  void  if  statute  not  complied  with,  p^ 
129. 

Cited  to  same  effect  in  E[reiss  v.  Hotaling,  96  CaL  622,  sustaining  per* 
petual  stay  of  judgment  entered  by  clerk,  because  of  sueh  noncomplianos^ 
and  discussing  validity  as  oommon^law  awmid. 
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42  OaL  129-134.    BAHX  v.  HOWLAND. 

Nonpresentation  of  Claim  against  decedent  cannot  be  first  urged  in 
appellate  court,  p.  134. 

Cited  to  same  effect  in  Drake  ▼.  Foster,  52  CaL  227,  where  defendant 
died  during  trial  and  administrator  substituted,  but  no  claim  presented; 
on  same  point,  Preston  ▼.  Knapp,  85  CaL  561,  where  presentation  i^d- 
fliitted  on  trial;  and  see  Falkner  y.  Hendy,.  107  CaL  53,  discussing  pro* 
eednve  on  such  substitution;  Chase  v.  Envoy,  58  CaL  353,  and  Wise  y^ 
Bogan,  77  CaL  188  (and  see  187),  sustaining  allegations  of  oomplainij  4S 
to  presentation  of  claim  j  Bemmerly  v.  Woodward,  124  CaL  574^  noted 
under  Hentsch  v.  Porter,  10  CaL  555;  Rose  ▼.  Pierce  Co.,  25  Wash.  ^21, 
applying  mlato  presentation  of  dalm  against  eounty;  Neis  ▼.  Farqu; 
luosoB,  9  Wash.  517. 

FiMentatlOB  of  Claim  against  deoedent  must  bo  aUegod  and  proved, 
p.  1S2. 

Cited  to  same  effect  in  Wise  ▼.  Hogaa,  77  CaL  187,  sustaining  allega- 
tions of  complaint  as  to  presentation;  Derby  ▼.  Jaekman,  89  CaL  6,  hold- 
ing erroneous  judgment  on  pleadings  in  suit  on  claim,  where  yeriflcatSon 
and  presentation  denied. 

Joint  Judgment  against  mskers  of  note  and  administrator  of  de- 
oeased  comaker  is  erironeoua  if  not  made  as  to  latter  payable  de  bonis 
tastatoris,  p.  181. 

Cited  to  same  effect  in  Briggs  y.  Breen,  123  Cal.  862,  but  permitttng 
joinder  of  admimstrator  of  deceased  promisor  with  latter's  copromisors 
who  were  jointly  liable;  Bostwick  v.  McEvoy,  62  Cal.  502,  sustaining, 
however,  joinder  of  such  parties  as  oodefendants;  Braithwalte  v.  Power, 
1  K.  Dak.  470,  471,  sustaining  judgment  against  all  when  administrator 
bad  been  substituted  for  defendant  dying  pending. sait»  and  judgment 
•gainst  him  made  payable  in  due  course.  Cited,  alao^  in  note  on  general 
iubjeet  to  Hawkins  y.  Bali's  Admr.,  68  Am.  Dea  78& 

4£  GUL  189-148.    BItSWSTSR  y.  SIMS. 

Owner  of  Mining  Stock  in  name  of  another  as  '"trustee"  is  bound 
by  latter's  acts  as  to  all  persons  without  actual  knowledge  of  true  own* 
•nhip,  p.  148. 

Cited  to  same  effect  in  Thompson  y.  Toland,  48  CaL  113^  as  to  sale  and 
pledge  by  broker  holding  certificates  so  issued;  and  Gass  y.  Hampton, 
16  Ney.  191,  as  to  pledge  by  pledgee  under  like  facts;  Newhall  y.  Central 
Pacific  etc.  Co.,  51  Cal.  350,  21  Am.  Rep.  717,  applying  principle  to 
negotiation  by  vendee  of  bill  of  lading,  as  against  vendor's  lien;  Winter 
▼.  Belmont  etc  Co.,  63  Cal.  432,  as  to  purchase  in  good  faith  of  stolen 
stock  certificate  of  W.,  issued  in  name  of  M.,  and  by  him  indorsed  in 
blank;  Woodsum  v.  Cole,  69  Cal.  145,  as  to  promissory  note,  holding, 
Iftowever,  plaintiff  not  to  be  innocent  purchaser   under   facts;    MoOre 
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▼.  Boyd,  74  OaL  70  (from  argument  of  oouoflel),  ooBsidering  rach  ngiatrj 
M  to  bar  of  stockholder's  liability  by  statute  of  limitations;  Graves  t. 
Mining  Ck).,  81  Cal.  325,  on  a  point  tbat  certificates  indorsed  in  blank 
pass  by  mere  delivery  (but  see  same  page,  where  main  case  criticised  in 
holding  that  court  will  take  judicial  notice  of  course  of  stock  tranaao- 
tions);  Savings  Bank  v.  Central  etc  Co.,  122  Cal.  33,  holding  stock- 
holders personally  liable  on  their  note,  though  signing  as  ^mstees^; 
Rua  V.  Watson,  13  S.  Dak.  466,  holding  bona  fide  purchaser  protected  in 
purchase  from  grantee  described  as  'trustee**  under  facts  stated.  Denied 
in  Creyser,  etc.  Co.  v.  Stark,  100  Fed.  663,  holding  corporation  negligent 
in  making  transfer  on  request  of  such  trustee,  without  obtaining  consent 
of  beneficiary;  Winter  v.  Montgomery,  etc.  Go.,  80  Ala.  649,  discussing 
rights  of  transf erree  of  stock  of  wife  registered  in  name  of  hasbaad  mm 
trustee.  Distinguished  in  Qerard  v.  McCormick,  130  K.  T.  268,  as  *'not 
in  acoordance  with  the  eorrent  of  authority,"  holding  addition  of  "agent* 
by  drawer  sufiSdent  to  pat  payee  on  inquiry  as  to  ownership  of  fund 
drawn  on.  Cited,  also,  in  note  on  general  subject  to  Johnson  t.  Laflin, 
6  Dill.  88;  Maples  t.  Medlin,  8  Am.  Dec  600,  where  criticised;  Crocker  t. 
Crocker,  88  Am.  Dec  297,  on  rights  of  bona  fide  purchaser. 

Delivery  of  Possession  of  Personalty  does  not  per  se  constitute  suck 
indicia  of  ownership  as  to  bind  owenr  by  transferee's  acts  p.  147. 

Cited  to  same  effect  in  Shaeffer  v.  Lacy,  121  CaL  679,  noted  under 
Robinson  v.  Haas,  40  CaL  474;  CJreighton  v.  Black,  2  Mont.  367,  as  to 
Montana  militia  vouchers  where  statute  expressly  prohibits  assignments 
unless  made  in  particular  form. 

42  CaL  148-149.    8PAN0EL  ▼.  DBLLINGER.    S.  a  84  CaL  476;  88  OaL 
278,  sub  nom.  SPANAGEL  v.  DELLINGES. 

Appearance  of  Counsel  for  defendants  generafly  will  be  limited  bj 
prior  express  appearance  as  to  some  only,  p.  149. 

Cited  to  same  effect  in  Hobbs  v.  Duff,  43  CaL  492,  as  to  appearaaoe  «■ 
motion  for  new  trial;  Kennedy  v.  Parks,  120  CaL  23,  as  to  general  a^ 
pearance  on  appeal,  modified  by  stipulation  in  transcript. 

42  C9X.  162-168.    GRAY  V.  COLLINS. 

Torcible  Entry*'  is  one  made  with  violence  and  strong  hand  on  ] 
ises  then  held  in  peaceable  possession,  p.  167. 

Cited  to  same  effect  in  Ely  v.  Tore,  71  CaL  1S3,  184,  holding 
entry  shown  by  facts,  although  owner  then  absent.    Cited,  also,  in  note 
on  general  subject  to  Evill  v.  Conwell,  18  Am.  Dec  146. 

''Actual  Possession"  defined  and  held  shown  under  facts,  p.  166. 

Cited  to  same  effect  in  Schnepel  v.  Mellen,  3  Mont.  136,  construing 
^actual  possession  and  occupancy'*^  under  Townsite  Act ;  Brooks  v.  War- 
ren, 6  Utah,  121,  122,  holding  possession  insufi&cient  to  sustain  actioa 
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for  fordblo  entry.    CSted  also  in  Townaend  t.  Edwards^  25  Fla.  688,  ■■ 
defining  "adyene*  poeaeasion. 

42  OaL  159-166.    HILL  T.  HASEIN.    6.0.5100.176,177.. 

42  CU.  186-169.    PEOPLE  ▼.  HAKEINGTON.    10  Am.  Rep.  298. 

Criminal  Trial. — Prisoner  cannot  be  chained  or  ahackled  during  trial 
uBieaa  neeeaaary  to  prerent  eacape,  p.  167. 

Cited  to  aame  effect  in  Faire  ▼.  State,  58  Ala.  80,  Iiolding,  however, 
aetion  of  eomrt  diacretionary  and  not  reyiewable  on. appeal;  and  aee 
Poe  ▼.  State,  10  Lea  (Tenn.)  678,  holding  no  abnae  ahown;  Lee  t.  State, 
61  Miaa.  670,  572,  justifying  shackling  when  necessary  to  prevent  ea- 
eape;  State  v.  Kring^  64  Mo.  692,  holding  aasault  by  priaoner  in  oonrt- 
room  three  months  previonaly  not  sufScient  justification;  Territory  v. 
Kelly,  2  New  Hex.  802,  holding  convenience  of  court  oifioera  no  juatifl- 
cfttion  bat  no  sufficient  cauae  ahown  for  reversal  under  facta;  State  v. 
Smith,  11  Oreg.  208,  reversing  conviction,  on  this  ground;  State  v.  Craft, 
164  Mo.  661,  but  held  inapplicable  to  handcuffing  after  adjournment  of 
court  to  facilitate  removal  from  oourtroom;  State  v.  Williams,  18  Wash. 
61,  63  Am.  St.  Rep.  872  (and  note),  reveraing  decision  for  such  manac- 
ling; State  V.  Allen,  45  W.  Va.  68,  but  holding  matter  within  diaeretlon 
of  court,  which  ia  presumed  not  abused,  when  record  is  silent  aa  to  ne- 
cessity therefor.  Cited  also  in  note  on  general  aubject  to  State  v.  Lewis, 
27  Am.  Rep.  117. 

Prisoner  is  Entitled  to  be  personally  present  during  every  stage  of 
prosecution  for  felony,  p.  168. 
(Sted  in  note  on  general  snbject  to  Pi^t  v.  State,  28  Am.  Dee.  629. 

Prisoner  on  Trial  ia  in  cuatody  of  law  and  subject  to  orders  and  eon- 
tiol  of  court,  p.  168. 

Distinguished  in  Lee  v.  State,  61  Miaa.  667,  holding  auretiea  not  ra> 
leased  by  appearance  of  priaoner  at  trial  if  he  af terwarda  eacapea  during 
trial 

42  CU.  169-174.    FASMBK  T.  GSOSB. 

Deed  with  Defeasance  Back  ia  mortgage  if  debt  still  subsists  and  oon- 
tinnea,  p.  172. 

CSted  to  same  effect  in  Page  v.  Vilhac,  42  Cal.  83,  and  Wintera  v. 
Swift,  2  Idaho,  60,  McNamara  v.  Culver,  22  Kan.  669,  holding  transac- 
tion not  a  mortgage  under  facts;  Husbeon  v.  Huaheon,  71  Cal.  411, 
ruling  aimilariy  and  holding  no  express  promise  of  mortgagor  to  pay' 
debt  necessary,  whether  debt  is  antecedent,  concurrent  or  to  be  subse- 
quently created;  Gassert  v.  Bogk,  7  Mont.  598,  599,  ruling  aliter  On 
facta  and  stating  general  rules  on  subject;  and  see  Lawrence  v.  DuBois, 
16  W.  Va.  462,  holding  traaaaction  to  be  a  mortgage;  Garwood  ▼« 
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Whaaton,  128  OaL  403,  404,  noted  under  Page  v.  Vilhae,  42  Gal.  75. 
Cited,  also,  in  Klein  v.  McNamara,  54  Miss.  100,  oh  point  tliat  equity 
leans  in  favor  of  mortgage  rather  than  sale. 

Parol  STidence  is  admissible  to  show  deed  absolute  on  face  to  be 
mortgage. 
Cited  to  same  effeot  in  Gassert  t.  Bogk,  7  Mont.  699. 

Deed  with  Defeasance  is  not  Mortgage  simply  because  of  agreement 
to  reeouTey  on  payment  of  consideration  stated,  with  interest,  p.  173. 

Cited  to  same  effect  in  Montgomery  ▼.  Spect,  65  CaL  366^  holding 
transaction  mortgage,  howerer,  nnder  all  facts;  Booth  t.  Hoakins,  75 
CaL  275|  ruling  similarly  on  facta  where  debt  created  contemporaoaouslj. 

^Iteneral  CIUtlen.*-Baldaff  ▼.  Griswold,  9  Okla.  448. 

12  CaL  174-179.    CHSI8TY  ▼.  DANA. 

Probate  Claim  on  Mortgage  need  not  be  presented  where  no  raUef  d»* 
manded  against  estate  and  mortgagor  had  no  interest  in  land  at  time 
ol  death,  p.  178. 

Cited  to  same  effect  in  Sichel  y.  CarriUo,  42  CaL  505,  holding  present** 
tion  unnecessary  where  mortgage  made  by  wife  of  deceased  debtor. 

Title  Subsequently  Acquired  by  patent  inures  in  faror  of  holder  cif 
mortgage  executed  after  certificate  of  purehase,  p.  179. 

Cited  to  same  effect  in  Camp  v.  Grider,  02  CaL  25,  under  similar  facta; 
Qrr  T.  Stewart^  87  CaL  277,  as  to  homestead  patent;  Stewart  ▼.  Powe^^ 
98  CaL  520,  as  to  pre-emption  patent;  Weber  r.  Leadler,  28  Wash.  147^ 
fact  that  entryman  of  public  land  under  homestead  act  mortgages 
homestead  claim  before  actual  entry  thereon  does  not  inTalidate  mort- 
gage. Cited  in  note  on  general  subject  to  Clark  ▼.  Baker,  78  Aul  Deo. 
458;  Eirkaldie  ▼.  Larrabee,  89  Aul  Dec.  207;  Wileoz  y.  John,  02  Am. 
St.  Rep.  261. 

42  OaL  180-196.    JONES  ▼.  CLARK. 

Interlocutory  Judgment  awarded  in  action  for  dteohitioii  of  putam* 

ship,  with  reference  for  accounting,  p.  181. 

Cited  in  Thompson  ▼.  White,  63  CaL  609,  as  an  instance  of  siich  judg' 
ment,  sustaining  procedure,  in  action  for'spedfio  performance  of  oontraet 
for  conveyance  of  patent  right  and  for  accounting;  Arnold  ▼.  Sinclair, 
11  Mont.  567,  568,  28  Am.  St.  Rep.  494,  holding  decree  of  dissolution  un* 
der  facts  to  be  a  final  judgment. 

Superintendent  of  Mining  Partnership  cannot  bind  it  except  upon  oon- 
tracts  usual  and  necessary  in  ordinary  prosecution  of  the  work,  p.  19L 

Cited  to  same  effect  in  Stuart  v.  Adams,  89  CaL  372,  holding  it  liable 
in  his  puichase  of  necessary  supplies  and  materials;  Heald  r.  Hendy» 
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^  OaL  636,  as  to  proyisions  furnished  to  miners'  boarding  house  bj 
superintendent's  order.  Cited,  also,  in  note  on  general  subject  to  Skill- 
■lan  Y.  Lachman,  83  Am.  Dec.  108. 

Miniag  Partnership.— Note  executed  by  superintendent  held  executed 
for  it  and  om  its  behalf,  p.  191. 

Cited  in  McCormick  ▼.  Stockton,  etc  Co.,  130  CaL  105,  holding  note 
signed  by  president  to  b^  a  corporate  note. 

Finding  of  Fact  when  ultimate  and  otherwise  soiBdent,  is  Talid  aa 
such  although  stated  aa  conclusion  of  law,  p.  193. 

Cited  to  same  effect  in  Walker  ▼.  Buffandeau,  63  CaL  816,  and  Savings 
etc.  Society  ▼.  Burnett,.  106  Cal.  638,  holding  matter,  however,  to  be  such 
eonelusion  and  not  finding;  Bath  ▼.  Va)4ez,  70  CaL  365,  as  to  finding  on 
statute  of  limitations;  McCarthy  t.  Brown,  113  Cal.  19,  as  to  finding  on 
ouster;  Blish  v.  McCormick,  15  Utah,  107,  holding  matter  to  be  eonchi* 
aion  of  law,  though  stated  among  findings  of  fact;  Snyder  v.  Emerson, 
19  Utah,  322,  holding  question  immaterial  under  the  pleadings  whether 
portion  of  finding  was  a  conclusion  of  law. 

tfiniqg  Partners  are  governed  by  laws  of  ordinary  partnerships,  ex- 
cept as  to  rules  of  delectus  personae,  pp.  193,  195. 

Cited  to  same  eifeot  in  Stuart  t.  Adams,  89  CaL  369,  370,  holding  each 
liable  for  full  amount  of  flm  debts;  DeUapiassa  t.  Foley,  112  CaL  384» 
ruling  similarly  as  to  liability  for  labor  performed  on  mine;  Congdon  y. 
Olds,  18  Mont.  491,  holding  instruction  incorrect  that  partnership  in  suit 
was  general  partnership;  Thomas  y.  Hurst,  73  Fed.  Eep.  374,  on  point 
that  such  partnership  is  not  dissolved  by  death  of  member;  and  see 
Hoard  y.  dnm,  81  Minn.  188,  stating  distinctions  in  this  regard;  Childers 
Y.  Neely,  47  W.  Va.  74,  noted  under  Skillman  v.  Lachman,  23  CaL  199; 
Mining  Co.  y.  First  Nat.  Bank,  95  Fed.  39,  noted  under  Duryea  y.  Burt, 
28  Cal.  569.  Cited,  also,  in  note  on  general  subject  to  Skillman  y.  Lach- 
man, 83  Am.  Dec.  104,  106;  p.  107,  as  to  dissolution;  p.  109,  as  to  liaMI^ 
Ity  of  incoming  partners;  p.  110,  as  to  necessary  parties  in  actions  for 
dissoliition.  ^    I 

Estoppel  will  Operate  against  mining  partnersbtp  by  ratification  and 
acquiescence  in  acts  of  their  superintendent,  p.  193. 

Cited  to  same  effect  in  Cribble  y.  Columbus,  etc.  Co.,  100  CaL  72,  hold- 
ing corporation  estopped  as  to  acts  of  its  president  in  making  mort- 
gage- 
Mining  Partnership  is  not  dissolYed  by  death  of  one  of  its  members, 
p.  195. 

Cited  in  notes  to  Breaux  y.  La  Blanc,  69  Am.  St.  Rep.  416,  and  Brew 
T.  Hastings,  79  Am.  St.  Bep.  716,  on  dissolution. 

Findings  wiU  be  fiafuiod  whan  immaterial,  or  of  probatiYe  facta  only, 
p.  195. 
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Cited  to  same  effect  in  Perry  ▼.  Quackenbushy  105  CaL  306,  on  point 
that  findings  of  probative  facts  will  not  in  general  control,  limits  or 
modify  those  of  ultimate  facts. 

42  Gal.  196-201.    EX  PARTE  BULL. 

Defeetiye  Commitment  by  justice  will  not  Justify  discha^  on  habeas 
corpus,  p.  199. 

Cited  to  same  effect  in  Ex  parte  Keil,  86  CaL  310,  as  to  failure  to 
show  name  of  person  assaulted. 

'*Good  Cause"  for  detention  of  prisoner  when  indictment  not  found 
is  within  discretion  of  court,  p.  199. 

Cited  to  same  effect  in  Ex  parte  Isbell,  11  Ner.  297,  holding  no  abase 
of  discretion  in  detention  shown. 

42  CaL  201-209.    PEOPLE  T.  CHAMBESa 

Pairment  **iik  Cash**  for  formation  of  railroad  corporation  lield  uadsr 
facts  not  to  include  payment  by  bank  check,  p.  205^ 

Cited  in  Albright  ▼.  Texas,  etc.  Co.,  8  N.  Hex.  118,  but  holding  sab* 
scribers  not  relieved  from  their  liability  as  such  or  as  stockholders  hj 
reason  of  such  insufficiency  of  payment. 

Distinguished  in  People  y.  Stockton  etc  Co.,  45  OaL  814,  316,  13  Aok 
Rep.  179,  180,  holding  payment  by  check  sufficient  under  facta. 

42  Oal.  210-215.    ESTATE  OF  8ILVBT. 

Community  Property.— Half  vests  in  surviving  wife  on  huabaan 
death,  p.  212. 

Cited  to  same  effect  in  concurring  opinion  Smith  v.  Olmstead,  88  CU. 
589,  22  Am.  St.  Rep.  340,  applying  rule  to  pretermitted  children. 

Devise  by  Husband  must  be  read  as  applying  only  to  moiety  with  bis 
testamentary  power,  p.  213. 

Cited  to  same  effect  in  Estate  of  Wickersham,  138  Cal.  363,  noted  under 
Beard  v.  Knox,  5  OaL  266;  King  v.  Lagrange,  50  CaL  333,  eonstruing 
devise  of  community  property  and  discussing  election  by  wife;  In  re  Oil* 
more,  81  CaL  242,  under  similar  devise;  In  re  Smith,  108  OaL  119,  holdings 
however,  wife  put  to  election  by  form  of  devise  of  community  property. 

Will — ^Election. — ^Wife  is  not  estopped  by  claim  under  will,  from  as- 
serting rights  as  survivor  of  community,  p.  213. 

Cited  to  same  effect  in  In  re  Gwin,  77  Cal.  315,  and  Pratt  v.  Douglass, 
38  N.  J.  £q.  537,  holding  no  election  required  and  no  estoppel  under 
facts;  and  In  re  Gilmore,  81  CaL  243,  under  similar  facts. 

42  CaL  215-218.    MYERS  v.  SAN  FRANCISCO. 

Exemplary  Damages  are  allowable,  under  statute,  for  negttgent  kOliBg 
of  child,  p.  217. 


2187  Notes  on  OtUfomia  Reports.  42  OaL  218-233 

DistingiuBhed  in  Little  Rock  etc.  Ck>.  y.  Barker,  33  Ark.  300,  34  Am. 
Bep.  47,  oonfining  damages  to  expenses  and  loss  of  services  during 
minority;  Bennett  t.  City  of  Marion,  102  Iowa,  426,  63  Am.  St.  Rep.  455, 
and  held  to  be  justified  only  by  local  statute.  Cited,  also,  but  point  not 
decided,  on  general  subject  in  Kansas  etc.  Co.  ▼.  Cutter,  19  Kan.  8i>; 
Boacfa  v.  Imperial  eta  Co.,  7  Saw.  231;  7  Fed.  Rep.  705;  notes  to  Carey 
▼.  Berkshire  etc.  Co.,  48  Am.  Dec.  638,  and  see  641  as  to  general  rule  of 
damages;  Louisville  etc.  Co.  y.  Goodykoonts,  12  Am.  St.  Rep.  376,  377, 
379. 

Verdict  ^Hn  not  be  Disturbed  unless  so  exoessiTe  as  to  justify  pre* 
sumption  that  jury  was  misled  by  passion,  prejudioe  or  ignoranee,  p^ 
218. 

(Sted  to  same  effect  in  Brown  ▼.  Evans,  8  Saw.  496,  17  Fed.  Bep.  918, 
sustaining,  on  motion  for  new  trial,  Terdiot  for  eight  thousand  one 
hundred  and  fifty  dollars  and  eighty-seven  cents  in  ease  of  aggravated 
assault  and  battery.  Cited,  also^  in  notes  on  general  subject  under  first 
syllabus. 

42  00.218-227.    HALL  ▼.  POLACK. 

Order  Improrideiitly  Made  may  be  set  aside  by  court  of  its  own 
motion,  p.  224. 

Cited  to  same  effect  in  Odd  Fellows  etc  Bank  t.  Deuprey,  66  Cai  170, 
as  to  order  on  motion  for  new  trial;  Wiggin  v.  Superior  Court,  68  GaL 
402,  as  to  decree  discharging  administrator;  Baker  v.  Fireman's  etc.  Cow 
73  CaL  185,  as  to  order  changing  place  of  trial;  Carpenter  v.  Superior 
Court,  75  Cal.  598,  as  to  verdict  and  judgment  on  will  contest,  holding, 
however,  practice  erroneous  under  facts;  People  v.  Curtis,  113  OaL  71,  as 
to  order  of  dismissal  in  criminal  ease. 

42  OaL  227-230.    BOHANNAN  ▼.  HAMMOND. 

Carriers.— "Act  of  God**  does  not  include  ordinary  results  of  falling  of 
tide,  p.  230. 

Cited  in  note  to  Gilson  v.  Delaware  eta  Co.,  36  Am.  St.  Rep.  822,  on 
effect  of  normal  physical  laws  on  liability. 

42  Cal.  230-233.    CXrMMINGS  v.  STEWART. 

Judgment  in  Replevin  is  erroneous  which  gives  defendant  option  of 
keeping  property  in  payment  of  same  less  than  value  as  found,  p. 
232. 

CSted  to  same  effect  in  McCue  v.  Tunstead,  66  Cal.  487,  holding  judg- 
ment in  claim  and  delivery  erroneous  because  not  in  alternative:  GuiUe 
V.  Wong  Fook,  13  Oreg.  585,  ruling  similarly  where  judgment  held  in- 
definite. 
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42  Gal.  233-235.    HIGGIKS  y.  BARKER. 

Divercdon  of  Water. — Judgment  for  injunction  without  damages  hM 
proper  under  facts^  p.  235. 

Cited  in  f'abiaii  t,  Collins,  3  Mont.  225,  holding  oomplaint-for  injunc- 
tion sufficient. 

Appropriator  of  Water  may  divert  it  by  new  ditch  to  amount  of 
original  appropriation,  p.  235. 

Cited  to  same  effect  in  Meagher  v.  Hardenbrook,  11  Mont.  390,  sus- 
taining Change  by  tenant  in  common  under  facts.  Cited,  also*  in  note  to 
Heatii  V.  Williams,  43  Am.  Dee.  2S2,  on  rights  of  others  to  residua 

42  Cal.  236-244.    MORRIS  y.  AITGLS. 

Appeal.--Bill  of  exceptions  or  statement  is  neeessaaEy  to  bring  up  mat- 
ters not  appearing  on  face  of  judgment-roll,  p.  240. 
'  Gted  to  same  effect  in  Hai^ley  v.  Kocher,  123  CaL  79,  holding  order 
striking  out.  part  pleading  not  reviewable  on  appeal  on  judgment-roU 
alone;  Graham  v.  Linehan,  1  Idaho,  781,  as  to  order  striking  out  part  of 
supplemental  complaint;  and  Whitney  v.  Teiohfuss,  11  Colo.  560»  as  to 
order  refusing  to  strike  out  amended  answer* 

tf  CM.  246-252.    RBEDY  ▼.  SMITH. 

Contract  Is  Bzeciited  although  signed  by  one  party  only,  if  aeted  upon 
by  the  other,  p.  250  (247.) 

Cited  to  same  effect  in  Bloom  y.  Haanurd,  104  OaL  312,  holding  offer 
accepted  under  facts. 

42  Cal.  252-257.    KEYS  t.  MARIN  COXmTT. 

District  Court  or  judge  tHereof  may  issue  writ  of  certiorari,  p.  254. 

Cited  to  same  effect  In  Reynolds  ▼.  County  Court,  47  Cal.  605,  under 
code. 

Supervisors  Exercise  Judicial  Functions  in  proceedings  to  establish 
road,  p.  254. 

Cited  to  same  effect  in  Belser  v.  Hoffschneider,  104  CaL  460,  as  to  their 
action  on  appeal  in  street  assessment  proceedings. 

Certiorari  against  Supervisors  in  highway  proceedings  is  within  dis- 
cretion of  court,  p.  255. 

Cited  to  same  effect  in  Hagar  v.  Supervisors,  47  Gal.  228,  denying 
Writ,  under  facts,  as  to  formation  of  reclamation  district;  Spring  Valley 
ete.  V.  Bryant,  52  Cal.  140.  (Cited  in  note  to  Mayor  v.  Morgan,  18  Am. 
Dec.  238),  ruling  similarly  as  to  ordinance  held  to  be  legislative  in 
character.  Cited,  also,  in  note  on  general  subject  to  Duggen  v.  Me- 
Cruder,  12  Am.  Dec.  530,  536.     (Cited  in  Johnson   v.   Supervisors,   61 
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Xowa»  92,  and  WMoh  ▼.  Oonnty  Oourt,  29  W.  Va.  73);  Waten  ▼.  Board, 
40  Am.  St.  Rep.  39. 

Certiorari  is  Barrad  by  lapse  of  time  equal  to  that  granted  for  ap- 
pealy  nnless  for  good  cause  shown,  p.  266. 

Cited  to  saaie  effeet  in  Reynolds  t.  Superior  Oonrt,  64  OaL  873  (cited 
In  Smith  t.  Superior  Court,  97  Cal.  352),  holding  application  barred  by 
lapee  of  more  than  one  year,  under  facts:  Kimple  v.  Superior  Court,  66 
€U.  187,  ruling  similarly  as  to  delay  for  more  than  sixty  da^s;  Lyons 
▼.  Green,  68  Ark.  209,  but  holding  petitioner  not  barred  under  facts 
stated;  State  v.  Milwaukee  County,  68  Wis.  12,  denying  writ  after  lapse 
of  two  years.  Cited,  also,  in  note  on  general  subjeot  to  Wulsen  ▼. 
Board,  40  Am.  St.  Rep.  81. 

42  CaL  276-279.    ARAM  ▼.  SHALLBNBBSGBR. 

Appeal  will  be  Dismissed  when  statutory  requirements  not  followed, 
p.  278. 

Cited  to  same  effect  in  Pardee  ▼.  Murray,  4  Mont.  37,  as  to  time  of 
iUing  undertaking,  remitting  appeal,  however,  on  motion  for  diminution 
to  correct  error  in  record  as  to  such  filing:  Territory  ▼.  Hanna,  5  Mont. 
247,  as  to  failure  to  serve  notice  on  proper  person.  Distingoished  in 
Townsley  ▼.  Hombuckle,  2  Mont.  681,  where  appeal  held  merely  iB- 
nffleiently  taken,  but  holding  right  to  dismissal  waived  under  facts. 

Appeal— Contempt.^Appeal  does  not  lie  from  order  adjudging  one 
guilty  of,  p.  279. 

Cited  to  same  effect  in  Tyler  v.  Connolly,  65  CaL  81,  even  when 
amount  of  fine  within  statutory  requirement. 

42  CU.  279-286.    WHTTB  v.  LTON & 

Code  Pleading. — ^Plaintiff  is  entitled  to  such  relief  as  facts  alleged  in 
complaint  warrant,  irrespective  of  prayer,  or  form  of  complaint,  p.  282, 

Cited  to  same  effect  in  Whitehead  v.  Sweet,  126  Cal.  73,  holding  com- 
plaint sufficient  to  authorize  review  of  corporate  election,  irrespective  of 
its  form  or  prayer;  McPherson  v.  Weston,  64  Cal.  279,  holding  complaint 
sufficiently  to  state  cause  of  action;  and  Marriott  v.  Clise,  12  Colo.  566, 
ruling  similarly  as  to  cross-complaint;  and  see  Schiffer  v.  Adams,  13 
Colo.  681;  Watson  v.  Sutro,  86  Cal.  628,  holding  action  for  partition 
maintainable  under  facts;  Hulsman  v.  Todd,  96  Oal.  231,  ruling  similarly, 
as  to  action  to  quiet  title  to  water  rights;  Bayles  v.  Kansas  etc.  Co.,  13 
Colo.  197,  as  to  action  to  reform  contract  for  transportation  of  goodft 
by  railway:  De  Lacy  v.  Hurst,  83  Ga.  2J2,  as  to  action  in  nature  of 
creditor's  biU;  Canty  v.  Lattimer,  31  Minn.  241,  as  to  action  to  reform 
contract  and  recover  thereunder;  Mullen  v.  McKim,  22  Colo.  475,  allow- 
ing in  action  for  specific  performance,  amendment  praying  for  ^^rcageg 
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meanly;  Mono  ▼.  Swan,  2  Mont.  309,  as  to  action  for  trespass,  disexisiring 

right  to  statutory  treble  damages. 

Interest. — Statute  changing  rate  as  to  judgments  affeets  contracts 
made  before  passage  but  is  prospective  in  operation  only,  p.  284. 

Cited  to  same  effect  in  Randolph  ▼.  Bayue,  44  Gal.  369,  as  to  judgment 
^or  street  assessment;  Dunne  v.  Mastick,  50  Gal.  247,  as  to  act  allowing 
interest  on  legacies;  Estate  of  Olyera,  70  Gal.  180,  on  point  that  judg- 
ment on  probate  claims  bears  interest  from  its  date  although  original 
demands  did  not  bear  interest;  Seton  ▼.  Hoyt,  34  Or.  274,  75  Am.  St.  Rep. 
644,  applying  rule  to  interest  on  county  warrants;  Qraham  ▼.  Merchant^ 

43  Or.  312,  in  action  for  mcmey  had  and  received  where  statutory  rate  of 
interest  changed  after  money  received  and  before  judgment,  old  rate 
governs  to  date  of  change  and  thereafter  at  new  rate;  State  v.  Guenther^ 
87  Wis.  676,  on  point  that  state  treasurer  who  has  failed  to  pay  over 
moneys  to  successor  is  chargeable  with  interest  "at  rate  in  force  during 
period  of  default  as  varied  by  legislation."  Cited,  also,  in  note  oo 
general  subject  to  Aguirre  v.  Packard,  73  Am.  Deo.  646. 

42  GaL  286-287.    SOULS  v.  BILLINGS. 

Dismissal  of  Action  cannot  be  granted  on  motion  of  stranger  to  xeoordt 
p.  287. 

IMstinguished  in  Ereiss  ▼.  Hotaling,  99  OaL  886,  and  rule  held  diaqged 
by  section  581  of  the  Code  of  C&vil  Procedure  aa  amended  in  1889. 

42  GaL  288-290.    SSTATB  OF  OASQ. 

Probate.— Allowance  of  Fees  to  attorney  will  be  afBrmed  in  abseno» 
of  plain  abuse  of  discretion,  p.  290. 

Cited  in  Briggs  v.  Breen,  123  GaL  661,  discussing  personal  liability  of 
administrator  for  such  fees,  irrespective  of  allowance  by  probate  oonrt. 

42    GaL    290-293.    DS    LA    MONTAGNIB    v.    UHIOir    HTSUSANGB 
COMPAinr. 

Guardian's  Sale  without  order  of  court  is  void  and  does  not  bind  ward, 
p.  293. 

Cited  in  Morse  v.  Hinckley,  124  GaL  158,  holding  invalid  a  guardian's 
contract  for  legal  services  to  be  rendered  to  ward.  Distinguished  ia 
Scarf  V.  Aldrich,  97  GaL  366,  33  Am.  St.  Rep.  194,  holding  ward  bound 
on  collateral  attack  by  sale  made  on  publication  of  irregular  order  to 
show  cause. 

42  Gal.  298-303.    PHBLPS  v.  McGLOAN. 

Findings  will  not  be  disturbed  on  appeal  wiiere  evidenoe  eonilietlQ|^ 
p.  802. 
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ated  to  same  effect  in  Canlfield  ▼.  Bogle,  2  Dak.  Ter.  467. 

Declarations  of  Grantor,  while  in  poesession,  are  admissible  to  prove 
'diaracter  of  such  possession,  p.  302. 

Distinguished  in  Frink  v.  Roe,  70  Cal.  318,  holding  declarations  in- 
admissible to  show  that  power  of  attorney  to  sell  was  coupled  with 
Interest,  or  that  agent  retained  such  interest  after  conveyance  made 
nnder  the  power. 

42  Cal.  303-313.    HANSON  ▼.  McCUE.    S.  G.  10  Am.  Rep.  299. 

Water  Rights. — Underground  currents  in  defined  channels  are  subject 
to  same  rules  as  similar  surface  streams,  p.  308. 

Cited  to  same  effect  and  explained  in  Lux  ▼.  Haggin,  69  Cal.  394,  dis- 
eossing  rights  of  riparian  proprietors;  Tampa  etc.  Co.  ▼.  Cline,  37  Fla. 
002,  53  Am.  St.  Rep.  268,  discussing  rights  to  surface  and  underground 
waters  generally;  Willis  ▼.  Perry,  92  Iowa,  301,  as  to  diversion  from 
flowing  wells  and  holding  further  as  to  measure  of  damages.  Cited,  also, 
in  note  on  general  subject  to  Wheatley  t.  Baugh,  64  Am.  Dec  727,  730; 
Gould  y.  Eaton,  52  Am.  St.  Rep.  206. 

Water  Sigltta.-- Spring  will  be  presumed  fed  from  ordinary  per- 
colations imless  presence  of  underground  stream  shown,  p.  308. 

Cited  to  same  effect  in  Metoalf  t.  Nelson,  8  S.  Dak.  89,  holding  farther 
as  to  right  of  owner  of  such  spring. 

Water  Percolating  or  Filtrating  belongs  absolutely  to  owner  of  soil, 
and  free  from  usufructuary  rights  of  others,  p.  809. 

Cited  to  same  effect  in  Vineland  Irr.  Dist.  v.  Azuba  Irr.  Co.,  126  OaL 
494,  distinguishing  between  such  waters  and  the  subsurface  flow  of  a 
stream;  Katz  ▼.  Walkinshaw,  141  Cal.  128,  180,  131,  140,  on  point  that 
underground  water  not  flowing  in  defined  stream  is  not  a  watercourse 
nor  governed  by  law  as  to  riparian  rights;  Boyce  v.  Cuppir,  37  Or.  260, 
and  Case  t.  Hoffman,  100  Wis.  327,  applying  rule  to  percolations  from 
springs  and  marshes  having  no  definite  courses  nor  perceptible  outlets; 
Crescent  etc  Co.  v.  Silver  King  etc  Co.,  17  Utah,  466,  70  Am.  St.  Rep. 
817,  and  note  (quoted  in  Willow  Creek  etc.  Co.  v.  Michaelson,  21  Utah, 
267),  holding  no  prescriptive  right  to  such  percolating  water  established 
under  facts  stated;  Copper  King  v.  Wabash  Mg.  Co.,  114  Fed.  992,  but 
held  inapplicable  as  to  diversion  of  water  from  a  natural  watercourse; 
note  to  Wheelock  v.  Jacobs,  67  Am.  St.  Rep.  665,  et  passim,  on  general 
subject;  CftrdelU  v.  Comstock  T.  Co.,  26  Nev.  297,  where  all  waters  flow- 
ing through  tunnel  are  derived  from  drainage  of  mine  and  country  be- 
tween mine  and  mouth  of  tunnel  and  from  pumpings  from  lower  levels, 
waters  are  not  subject  to  appropriation;  Deadwood  Cent.  R.  R.  v.  Barker, 
14  S.  Dak.  566,  574,  where  tunnel  excavated  on  plaintiff's  land  extend- 
ed into  land  of  defendant,  who  permitted  percolating  water,  to  flov» 
through  same,  which  water  was  appropriated  by  plaintiff  at  mouth  of 
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tunnel,  disuse  did  not  prevent  defendant  from  dirertiag  water  on  his 
own  land;  Herriman  Irr.  Co.  t.  Keel,  26  Utah,  114,  drying  up  springr 
caused  by  escape  of  percolating  waters  into  and  out  ^through  a  tunnel 
driven  by  one  on  his  own  land  is  damnum  absque  injuria;  Painter  t. 
Pasadena  -etc  Ck>.,  01  Cal.  82,  sustaining  reservation  of  such  right  as 
profits  aprendre  in  deed  of  soil;  Southern  Pacific  etc  Go.  v.  Dufour,  95 
CaL  617,  619,  620  (but  see  dissenting  opinion  623,  624),  sustaining  diver- 
sion by  such  owner,  and  holding  question  of  priority  of  appropriation 
immaterial;  Gould  v.  Eaton,  111  Gal.  644,  52  Am.  St.  Rep.  204  (and  sea 
note,  205),  holding  rule  not  affected  by  character  of  material  of  soil, 
and  sustaining  such  owner's  right  to  divert;  Gross  v.  Eitts,  69  Cal.  222, 
58  Am.  Rep.  562,  holding  right  to  such  water  acquirable  by  grant  or 
prescription;  People's  Gas  Co.  v.  Tyner,  181  Ind.  280,  31  Am.  St.  Rep. 
435  (and  see  note,  438)  Applying  rule  to  natural  gas  deposits  and  dis- 
cussing generally  surface  owner's  rights  therein;  Sullivan  v.  Northern 
Spy  etc  Co.,  11  Utah,  441,  discussing  conflicting  rights  of  disooverer  of 
such  waters  and  subsequent  locator  on  sudi  land.  (Sted,  alflo»  in  notes 
on  general  subject  to  Wheatley  v.  Baugh,  64  Am.  Deo.  727,  730. 

Prescription. — ^Presumption  of  grant  of  easement  from  user  withoafc 
interference  need  not  be  indulged  in  when  no  ri^t  shown  to  oomplaia 
of  user,  p.  310. 

Cited  to  same  effect  in  Sullivan  v.  Zeiner,  98  ObL  850,  holding  pi^ 
scriptive  right  to  support  of  building  by  cotermlnus  property  not  estab- 
lished; Clarke  v.  Clarke,  183  OaL  669,  ruling  similarly  as  to  the  right  of 
way;  Lakeside  etc  Co.  v.  Crane,  80  Cal.  184  (dted  in  Sullivan  v.  Zeiner, 
98  Oal.  351),  discussing  sufficiency  of  finding  upon  adverse  possession  of 
water  right;  and  see  on  same  point  Hargrave  v.  Cook,  108  CaL  79;  Last 
Chance  etc  Co.  v.  Heilbron,  86  CaL  18,  holding  appropriator  to  have  had 
no  right  of  complaint  against  acts  of  riparian  owner;  Humphreys  ▼• 
Blasingame,  104  Cal.  44,  on  point  that  in  order  to  acquire  right  of  way 
by  prescription  user  need  not  amount  to  ouster  or  exclusion  of  former 
owner  from  the  right. 

42  CaL  316-326.    STOPPELKAMP  y.  MANGBOT. 

Notice  of  Change  of  Terms  of  Lease  cannot  be  given  when  tenancy  is 
for  fixed  period,  p.  322. 

Cited  to  same  effect  in  Canning  v.  Fibush,  77  Cal.  197,  where  lease  for 
three  months,  and  holding  further  that  no  notice  to  quit  was  necessary 
at  expiration  of  such  term;  Hurd  v.  Whitsett,  4  Colo.  87,  on  point  thaJt 
landlord  cannot  by  notice  change  term  of  tenancy;  and  Reithman  ▼. 
Brandenburg,  7  Colo.  481,  where  tenancy  was  for  one  month.  Cited,  aleo^ 
in  note  on  change  of  tenancy  to  Blumenberg  v.  Myres,  91  Am.  Bee  664» 
565. 

Notice  to  Quit  is  not  necessary  where  lease  terminates  by  expiration 
of  term,  p.  322. 
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OUod  to  auM  effoet  in  Lee  Chuck  t.  Quan  eto.  Co.,  01  OaL  597,  where 
tenant  held  over. 

Juriedietion  of  County  Court— Statute  is  oonetitutional  extending 
Jurisdiction  to  actSone  for  unlawful  detainer,  p.  324. 

Cited  to  same  effect  in  Rosenbeig  v.  Frank,  58  Gal.  403,  affirming 
Jurisdiction  of  district  oourt  in  suit  in  equity  to  construe  wilL 

42  Cal.  326-836.    ISWIK  ▼.  TOWNS.    8.  O.  48  Oal.  28. 

I^d— Description.— 'Northerly,"  et  cetera,  means  ^due  north"  only 
wImu  necessaxy  to  preyent  failure  of  deed  for  want  of  certainty  in 
location  of  line,  p.  334. 

Cited  to  same  effect  in  Martin  v.  lioyd,  04  OaL  202,  holding  "north" 
not  to  mean  "due  north"  under  circumstances;  Currier  ▼.  Nelson,  96 
OaL  505,  31  Am.  St.  Rep.  241,  ruling  alitor,  and  holding  ''north"  to 
mean  ''due  north"  unless  controlled  or  qualified  hy  other  words;  Segar 
T.  Baboock,  18  R.  L  204,  holding  that  line  so  described  must  yield  to  any 
other  description  which  locates  it  with  reasonable  certainty. 

tf  OaL  886*888.    lOSMET  ▼.  FEBSCB. 

Ejectment.— Judgment  for  all  coplaintiffs  is  erroneous,  where  no 
Interest  or  right  to  possession  shown  as  to  one,  p.  888. 

Cited  to  same  effect  in  Waterman  y.  Andrews,  14  R.  L  699,  ikoldlag 
nle  modified,  howevvr,  by  local  statutes. 

4A  (hi  839-845.    CORRSA  ▼.  FRR1TA& 

Miners'  Possessory  Rights  indude  right  to  extend  flume  so  as  to  prs- 
Tent  appropriation  by  another,  p.  844. 

Cited  to  same  effect  in  Last  Chance  eta  Co.  ▼.  Bunker  Hill  etc.  Co., 
49  Fed.  Rep.  433,  discussing  right  of  change  of  use  of  water.  Cited,  also, 
In  note  on  general  subject  to  McQintock  ▼.  Bryden,  63  Am.  l>ec.  105; 
and  in  Goldhill  etc.  Co.  v.  Ish,  5  Greg.  106,  on  point  that  right  to  mine  on 
public  lands  is  a  franchise. 

ttC^L  846-858.    BRUCK  T.  TUCKER. 

Ejectment. — ^Answer  need  not  set  up  title  In  defendant  after  plea  of 
general  denial,  p.  348. 

CSted  to  same  effect  in  Henry  v.  Vineland  Irr.  Dist.,  140  Cal.  378,  dis- 
cussing right  of  plaintiff  to  dismiss  complaint  under  pleadings  con- 
strued; Hyde  y.  Mangan,  88  Cal.  325,  on  point  that  under  general  de- 
nial defendant  may  show  that  deed  under  which  plaintiff  claims  is  mere- 
ly mortgage;  Wfacon  t.  Devine,  91  Oal.  481,  as  to  evidence  under  general 
denial  of  prior  appropriation  of  water  in  action  for  diversion;  Northern 
Paeific  etc.  Co.  ▼.  MoCormick,  55  Fed.  Rep.  602,  holding  answer  sufflcieBt 
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whieh  sets  up  both  spedfic  denials  and  new  matter  9howili|r  ^^^  ^^^ 
if  latter  insufficiently  pleaded. 

Equitable  Defense  should  be  pleaded  aocording  to  rules  of  equity 
pleading  as  applied  to  complaints  praying  similar  relief,  p.  352. 

Cited  to  same  effect  in  Miller  v.  Fulton,  47  GaL  147,  holding  sudi  de- 
fense in  ejectment  insufficiently  pleaded;  Kenttield  v.  Hayes,  57  Gal.  411, 
and  Arguello  v.  Bours^^^e?  Cal.  450,  451,  and  Kahn  v.  Old  Telegraph  etc. 
Co.,  2  Utah,  195,  ruling  similarly  in  similar  action;  Sinirasey  y.  Adair,  88 
Cal.  182,  ruling  similarly  as  to  such  defense  in  action  for  recovery  of 
personalty;  Davis  v.  Holbrook,  25  Colo.  495,  as  to  defense  equivalent  to 
specific  performance  on  action  of  ejectment;  Hatcher  v.  Briggs,  6  Qreg. 
41,  as  to  equitable  defense  in  ejectment,  and  holding  cross -bill  sufficient; 
but  see  Dale  v.  Hunneman,  12  Neb.  224,  holding  equitable  defense  inad- 
missible under  general  denial  only  when  affirmative  relief  is  sought. 

Equitable  Defense  is  Allowable  in  ejectment  although  no  affirmative 
relief  prayed  for,  p.  352. 

Cited  to  same  effect  in  Davis  v.  Davis,  9  Mont.  276»  allowing  sueli  de- 
fense in  action  to  annul  conveyance  by  agent,  and  holding  further  as  to 
bar  of  such  defense  by  failure  to  plead  it|  and  on  last  point  Brady  t. 
Husby,  21  Nev.  455. 

Specific  Perf omumoe  will  be  Denied  when  set  up  as  equitable  defense 
where  terms  of  contract  are  unfair,  p.  353. 

Cited  to  same  effect  in  Ward  ▼.  Yorba,  123  CaL  452;  Windscnr  v.  Miner, 
124  Cal.  494;  Prince  v.  Lamb,  128  Gal.  129;  Newman  v.  Freitas,  129  OsL 
288,  denying  relief  for  insufficient^  of  consideration;  Stiles  v.  Gain,  134 
CaL  172  (quoted  in  Fleishman  v.  Woods,  135  CaL  262),  holding  com- 
plaint  insufficient  as  against  general  demurrer;  Nicholson  v.  Tarpey,  70 
Cal.  609,  holding,  however,  objection  of  inadequacy  waived  by  vendor 
under  facts;  Kertchem  v.  Qeorge,  78  Gal.  599,  refusing  spedfie  per- 
formance of  contract  of  sale  of  land  of  estate  of  decedent  when  abso- 
lutely void.  Distinguished  in  Burroughs  v.  De  Gouts,  70  OU.  366,  hew- 
ing equitable  defense  in  ejectment  sufficient  imder  facts. 

Construction  of  Will  is  matter  of  law,  p.  355. 

CSted  in  Estate  of  Lynch,  142  Cal.  375,  but  holding  devise  inefleottre 
where  description  of  subject  matter  is  indefinite. 

42  Cal.  358-362.    WOODS  v.  WHITNEY. 

Community  Property. — ^Purchase  by  husband  with  oommmilty  fonda 
and  title  taken  in  wife's  name  constitutes  it  her  separate  property  aa 
being  gift  to  her,  p.  361. 

Cited  to  same  effect  in  Biggins  v.  Higgins,  46  Cal.  263,  holding  parol 
evidence  admissible  to  show  such  intent  in  deed  to  her;  Kane  v.  Dee- 
mondi  6*^  CaL  465,  sustaining  gift  of  personalty  ttcm  husband  to  wife. 
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lot  otherwise  void  as  to  creditors;  Jackson  v.  Torrence,  83  Gal.  532,  hold- 
ing, fnrther,  wife  not  estopped,  under  facts,  from  claiming  property  as 
her  own;  Floumoy  v.  Floumoy,  86  Cal.  294,  21  Am.  St.  Rep.  43,  holding 
intention  of  parties  to  control,  and  husband  to  have  no  interest  in  land 
oonyeyed  to  wife  as  her  separate  piroperty  because  of  loan  to  her  from 
his  own  funds  to  make  part  payment;  Rico  v.  Brandenstein,  96  Gal. 
469,  36  Am.  St.  Rep.  196,  denying,  however,  right  of  wife  to  make  gift 
to  husband  under  act  of  1857;  Henry  v.  Pesoli,  109  Cal  60,  discussing 
effect  of  amendment  to  section  164  of  the  Civil  Code  on  presumption  from 
transfer  to  wife  during  coverture;  Sackman  v.  Thomas,  24  Wash.  688, 
noted  under  Pedc  v.  Brummagin,  31  Cal.  440.  Cited,  also,  in  note  to 
Partridge  v.  Stocker,  84  Am.  Dee.  674^  on  gifts  from  husband  to  wife. 

Svidence  of  Intentions  is  not  admissible  where  undisclosed  and  secret, 
p.  362. 

Cited  to  same  effect  in  Crane  v.  HcCormick,  92  CaL  182,  as  to  conver- 
•ations  regarding  intentions,  had  in  absence  of  other  parties. 

Intention  is  to  be  Deduced  from  acta  and  conduct  of  party  at  time,  p. 
S62. 

(^ted  to  same  effect  in  Allen  v.  Southern  etc  Co.,  70  Fed.  Rep.  875, 
holding  positive  testimony  of  party  as  to  intention  regarding  residence 
overcome  by  such  acts  and  conduct. 

42  Oal.  362-367.    DE  GAZS  t.  LYNCH. 

Order  Granting  New  Trial  will  be  vacated  if  made  before  statement 
filed,  or  formal  submission  of  motion,  p.  366. 

CSted  to  same  effect  in  Estate  of  McKenna,  188  Ciil.  440,  sustaining 
denial  of  motion  prematurely  made;  Carpenter  v.  Superior  Court,  75  OaL 
598,  discussing  methods  of  reviewing  decision  of  oourt,  and  holding 
motion  inappropriate  under  facts. 

42  (M.  367-372.    TAYLOR  T.  CASTLS. 

Mining  Partnership  haa  no  delectus  personae  and  is  not  dissolved  by 
death  of  member  or  transfer  of  his  interest,  p.  270. 

Cited  to  same  effect  in  Kahn  v.  Central  etc  Co.,  102  U.  S.  646  (dted 
in  Biss^  v.  Foes,  114  U.  8.  261),  holding  such  partnership  not  dissolved 
by  assignment  of  interests  of  some  of  members;  Thomas  v.  Hurst,  73 
Fed.  Rep.  374,  discussing  commencement  of  running  of  statute  of  limi- 
iationa  against  suit  for  dissolution  of  such  partnership;  Mining  Co.  v. 
First  Nat.  Bank,  95  Fed.  39,  quoting  Kahn  v.  Smelting  Co.,  102  U.  S. 
646;  notes  to  Breaux  v.  Le  Blanc,  69  Am.  St.  Rep.  415,  418,  and  Brew  v. 
Hastings,  79  Am.  St.  Rep.  716,  on  general  subject.  Distinguished  in 
Hawkins  v.  Spokane  etc  Min.  Co.,  3  Idaho,  656,  where  a  mining  corpora- 
tion, against  majority's  protest,  works  mine  in  which  it  has  minority 
interest,  and  mingles  gold  extracted  therefrom  with  portion  from  its  own 
Notes  Cal.  Rep.— 135 
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claim,  they  cannot  recover  gold  so  mingled.  Cited,  also,  in  note  to  Powell 
V.  North,  56  Am.  Dec  517,  on  power  of  equity  to  appoint  person  to  oon- 
tinue  partnership  for  benefit  of  infant  heirs  of  deceased  partner;  and  to 
Skillman  v.  Tiachman,  83  Am.  Dec  106,  107,  on  general  subject. 

Mining  Partners  are  liable  on  contract  made  In  firm  name  throngfa  its 
secretary,  p.  871. 

Cited  in  Stuart  ▼.  Adams,  89  CaL  360,  on  point  that  each  partner  is 
liable  to  full  extent  of  indebtedness,  and  not  pro  rata,  and  in  note  on 
general  subject  to  Skillman  v.  Lachman,  83  Am.  Dec.  107. 

Usage  in  Respect  to  Contracts  of  mining  partnership  enters  into  and 
must  be  taken  as  part  of  contract  of  partnership,  p.  37L 

Cited  to  same  effect  in  Union  etc  Co.  ▼.  American  etc  Co.,  107  OsL 
333,  48  Am.  St.  Rep.  144,  as  to  trade  usages  upon  reinsurances  by  in- 
surance companies.  Cited,  also,  in  note  on  general  subject  to  SkiUmaa 
v.  Tjtchman,  83  Am.  Dec  108. 

Former  Judgment  is  Bar  to  second  suit  when  cause  of  action  Is  sams, 
p.  872. 

Cited  to  same  effeet  in  Mauldin  ▼.  Clark,  70  OaL  53,  holding,  bowsYO^ 
such  judgment  no  bar  where  issues  essentially  and  entirely  different; 
WooWerton  t.  Baker,  08  Oal.  632,  holding  judgment  oondusive  as  res 
judicata  upon  all  matters  which  might  have  been  litigated  in  first  actioo. 

Former  Judgment  as  Bar. — Cinse  of  aetion  Is  same  when  eTidenss 
necessary  for  judgment  in  second  action  would  haye  supported  judgment 
in  first,  p.  372. 

Cited  to  same  effect  in  Phelan  ▼.  Quinn,  130  OaL  378,  holding  former 
judgment  a  bar  under  the  rule;  Hammer  y.  Downing,  30  Or.  528,  denial  of 
motion  to  vacate  judgment  of  supreme  court  for  costs,  as  being  pre- 
maturely entered,  is  not  res  adjudicata  as  to  items  in  cost  bill;  Mont- 
gomery Y.  Harrington,  58  CaL  274,  applying  principle  to  plea  of  another 
action  pending;  Baker  t.  State,  100  Ind.  60,  holding  judgment  in  supple- 
mental proceedings  a  bar  to  proceedings  for  execution  against  debtor's 
body;  Brooke  ▼.  Logan,  112  Ihd.  186,  2  Am.  St.  Rep.  180,  ruling  alitor  as 
to  effect  of  judgment  denying  removal  of  statutory  guardian  on  subse- 
quent habeas  corpus  proceedings  by  father  to  obtain  child's  possession; 
and  McKinney  v.  Curtiss,  60  Mich.  621,  holding  adjudication  on  piobate 
daim  to  bar  where  party  had  no  opportunity  to  have  merits  passed  upon; 
Qayer  v.  Parker,  24  Neb.  644,  8  Am.  St.  Rep.  228,  holding  former  judg- 
ment no  bar  because  of  differoice  in  proof;  and  on  same  point  Buddress 
V.  Schafter,  12  Wash.  312;  Stone  v.  United  States,  64  Fed.  Rep.  671,  hold- 
ing acquittal  of  one  for  feloniously  removing  timber  from  pubUe  lands, 
no  bar  to  civil  action  against  him  for  value  of  timber  so  cut.  Criticised 
in  Oregon  etc  Co.  v.  Oregon  etc  Co.,  12  Saw.  118,  28  Fed.  Rep.  511,  hold- 
ing test  not  to  have  been  found  satisfactory. 
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Aoeomit  Stated^— Afltlozi  on  li  no  Imr  to  tabeequent  action  on  original 
oontract,  p.  872. 

Cited  to  same  effect  (sub  nom.  littlefield  y.  Nichols)  in  Partridge  v. 
Batler,  113  GaL  328,  holflag,  hdwsnrer,  action  based  on  original  contract 
and  not  acoount  stated* 

«  Oal  372-376.    UTTLSFISLD  t.  NICHOLS.    8.  C.  see  Sherman  T. 
McCarthy,  57  GaL  512,  as  to  further  litigation  based  on  same  titl^ 

moctmeat.— Titk  under  elder  lien  must  preyail  against  title  from 
aommon  source  under  junior  lien,  p.  874. 

Cited  to  same  effect  in  Brady  t.  Burke,  90  OaL  6,  aa  to  suecessive 
street  assessment  liens,  although  judgment  on  latter  rendered.before  thai 
on  former;  Halyburton  ▼.  Qreenlee,  72  N.  C  820,  as  to  snooessiva  Judg^ 
Bent  Hens  where  sale  mada  mider  Junior  lien. 

42  OaL  875-887.    POLHBMUS  ▼•  CAKPBNtSR. 

Time  of  Filing  Findincs  is  not  defined  or  limited,  under  Practtce  Aet, 
^888. 

Cited  to  same  effect  in  Broad  ▼•  Murray^  44  OaL  220,  sustaining  filing 
after  entry  of  judgment. 

Trial  Does  not  Terminate  until  filing  of  written  findings  when  re- 
quested, p.  384. 

Cited  to  same  effect  in  OdnnoUy  ▼.  Ashworth,  Q8  OaL  206,  holding 
Judgment  erroneous  if  entered  o«  findings  filed  after  expiration  of  term 
of  office  of  trial  judge. 

New  TriaL— -Notice  of  motion  nnut  ba  filed  within  ten  days  after 
notice  of  filing  decision,  p^  885. 

CSted  in  First  Nat.  Bank  v.  McQftrthy,  18  8.  Dak.  862,  noted  under 
Garpenter  y.  Thurston,  30  Cal.  128.  Distinguished  in  Elder  ▼.  Frevert^ 
18  Ney.  282,  under  local  statute  holding  time  to  run  from  announce- 
ment of  Judgment. 

Def ectire  Findings  should  be  amended  if  objected  to,  p.  886. 
ated  in  Victor  ete.  Co.  y.  National  Bank,  18  Utah,  03,  72  Am.  St.  Rep. 
700,  sustaining  filing  of  additional  finding  under  local  practice. 

Findings  of  Court  must  embrace  all  spedifio  facts  put  in  issue,  p.  386. 

Cited  to  same  effect  in  Franklin  y.  Franklin,  140  Cal.  600,  reyersing 
diyorce  judgment  for  insufificiency  of  findings;  Ptutalongo  y.  Larco,  47 
OaL  382,  sustaining,  howeyer,  findings  by  referee  on  general  facts  alleged, 
when  controyersy  involyed  many  items  of  long  standing  account;  Ladd 
T.  Tally,  51  Oal.  278,  holding  insuiSkient  a  finding  that  aU  material  al- 
legations of  complaint  were  true,  and.  Smith  y.  Smith,  62  Cat  468,  ruling 
similarly  as  to  finding  in  diyorce  suit  held  to  be  a  conclusion  of  law; 
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and  Potwin  ▼.  Blasher,  9  Wash.  466,  ruling  similarly   w«r«   findings 
covered  issues  sufficient  to  support  judgment,  but  not  alL 

42  OkL  387-390.    HcCOTTRTllBY  ▼.  FOSXXmS. 

Appeal  from  Final  Judgment  does  not  allow  review  of  prior  order, 
itself  appealable,  p.  390. 

Cited  to  same  effect  in  peyoe  ▼.  Superior  Court,  140  CaL  486,  discus- 
sing effect  of  interlocutory  divorce '  decree.  IMstinguished  in  State  v. 
Reed,  3  Idaho,  669,  order  denying  change  of  venue  in  criminal  casei  is 
reviewable  only  on  appeal  from  final  judgment;  R^gmn  v.  McMahom,  43 
OaL  627,  declining  to  review  interlocutory  deoree  in  partition;  Baxham 
T.  Hostetter,  67  CaL  273,  ruling  similarly  as  to  order  dissolving  pre- 
Bminary  Injunction. 

Time  to  Appeal  from  Judgment  runs  from  its  rendition,  p.  390. 
Distinguished  under  amendment  of  statute  in  Thomas  v.  Anderson, 
66  CaL  46,  holding  time  to  run  from  its  entry. 

Judgment  is  ''Rendered*  when  findings  are  filed,  p.  389. 

Cited  to  same  effect  in  In  re  Rose,  80  CaL  169,  discussing  time  of  i^ 
peal  from  order  settling  administrator's  account;  Horn  v.  MOlttr,  20  Neb. 
101,  as  to  time  for  appeal  from  judgment. 

42  CU.  390-397.    TALBBRT  v.  SINGLETON. 

Actual  Possession  of  Land,  with  usual  acts  of  ownership^  Is  oon- 
structive  notice  of  claim  of  title,  p.  369. 

Cited  to  same  effect  in  Padfie  eto.  Co.  v.  Stroup,  63  CaL  163,  holding 
adverse  possession  established  under  facts;  Hieks  v.  Lovell,  64  CaL  20, 
49  Am  Rep.  682,  on  point  that  vendee  in  such  possession  can  set  up  oon- 
tract  to  purchase  as  equitable  defense  to  ejectment  by  grantee  of  vendor, 
affected  with  such  notice;  Peasley  v.  McFadden,  68  CaL  616,  holding  such 
notice  established  by  erection  of  building  by  claimant  and  its  occupation 
by  his  tenants;  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  193,  where  de- 
fendant's vendor  entered  on  public  lands  after  certificate  of  locati<Mft 
filed  by  railroad,  and  defendant  inclosed  and  cultivated  same  and  held 
them  in  open  and  notorious  manner  for  over  twenty  years  after  such 
certificate  filed,  he  had  title  as  against  railroad's  grantee,  thouc^  his 
possession  was  not  of  seven  years'  duration  since  railroad's  patent; 
School  District  v.  Taylor,  19  Kan.  292,  where  building  occupied  as  school- 
house  under  unrecorded  deed;  but  see  Emeric  y.  Alvarado,  90  Cal.  473, 
holding  such  possession  merely  evidence  of  notice  and  criticising  main 
case  as  dictum  and  opposed  to  current  of  authorities. 

Notice  of  Claim  of  Title  reattaches  on  revesting  of   title  althougii 
ieonveyed  to  innocent  purchaser,  p.  396. 


2149  Notes  on  Calif  omia  Reports.  42  OaL  397  415 

Cited  to  same  effect  in  Huling  ▼.  Abbott*  86  CaL  427,  as  to  notioe  of 
wureoorded  mortgage. 

4e  Qal.  897-402.    TALBBRX  ▼.  HOPPER. 

Texm  of  Court  at  which  trial  had  held  regular,  p.  899. 

ated  to  same  effect  ii|  Talbert  ▼.  Singleton,  42  CaL  397,  sustaining 
judgment  at  same  term. 

Judicial  Notice  extends  to  time  of  holding  regular  terms  of  oourt  and 
power  to  adjounit  p.  400. 

Cited  in  note  on  general  subject  to  Lanfear  v.  Meatier,  89  Am.  DeOi 
668. 

Sjectment— Variance.— When  title  is  made  basis  of  plaintiff's  cUiim, 
he  cannot  recover  without  proving  title,  p.  402. 

Cited  to  same  effect  in  Helena  ▼.  Albertose,  8  Mont.  604,  holding  title 
(by  dedication)  not  shown;  Tarpey  v.  Desert  etc  Co.,  6  Utah,  218,  hold- 
ing proof  of  equitable  title  insuffid^t  where  legal  title  pleaded  and 
made  basis  of  daim. 

42  CaL  402-408.    SWSBNBT  ▼.  SEILLT. 

Injury  wiU  be  Presumed  from  admission  of  improper  testimony,  p.  407. 

Cited  to  same  effect  in  Estate  of  Toomes,  64  Cal.  516,  as  to  exclusion 
of  proper  testim<my;  Storeh  v.  McCain,  85  CaL  308,  where  record  did  not 
show  appellant  not  injured  thereby;  People  v.  Ah  Own,  85  CaL  584,  as 
to  admission  of  improper  opinion  evidence. 

42  OaL  408-412.    KAPP  ▼.  GHIFFIXH. 

Married  Woman  may  be  divested  of  separate  property  by  adverse 
possession,  p.  411. 

Cited  to  same  effect  in  Mauldin  v.  Cox,  67  CaL  890,  holding  further  ad- 
verse possession  of  homestead  property  not  shown  by  facts. 

^  (M.  412-415.    BATCHXLDBS  ▼.  MOOSB. 

Contempt. — Court  has  power  to  punish,  but  such  power  is  arbitrary, 
p.  414. 

Cited  to  same  effect  in  State  v.  Markuson^  5  N.  Bak.  160,  holdings 
further,  no  right  to  jury  trial  in  such  matters. 

Contempt  Proceedings  are  invalid  unless  ease  is  within  provisions  of 
law  authorizing  such  proceedings,  p.  414. 

Cited  to  same  effect  in  Lezinsky  v.  Superior  Court,  72  OaL  511,  annul- 
ling order  imposing  fine  for  refusal  to  obey  notary's  subpoena ;  Overend 
V.  Sdperior  Oourt,  131  Cal.  286,  noted  under  People  v.  Turner,  1  OaL  155; 
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State  ▼.  Clancy,  14  Mont.  963,  annuilliig  ordera  on  oertkmri,  for  ab- 
sence of  affidavit  and  proper  notice;  State  ▼.  Conn,  37  Or.  698,  ruling 
■imilarly  as  to  affidavit  on  information  and  belief;  dissenting  opinion 
in  Ex  parte  Henshaw,  73  Gal.  606,  main  opinion  sustaining  order  for 
continuing  to  exercise  functions  of  public  office  after  having  been  ad- 
judged usurper  thereof;  dissenting  opinion  in  In  re  Jessup,  81  CaL  482; 
discussing  powers  of  legislature  over  courts,  in  relation  to  granting  of 
rehearings  on  appeal;  Schwarz  v.  Superior  Ck>urt,  111  Cal.  112,  on  point 
that  finding  and  judgment  must  be  oonstmed  strictly  in  favor  of  ao- 
ciised,  and  annulling  order  based  on  alleged  violation  of  injunctioa;  and 
see  Ex  parte  O'Brien,  127  Mq.  488,  on  point  that  no  presumptions  wlO 
be  indulged  in  support  of  commitment;  and  Hawes  v.  State,  46  N^ 
161,  on  same  point;  State  v.  Frew,  24  W.  Va.  437,  444,  49  Am.  Rep.  268» 
261,  holding  punishable,  however,  publication  of  newspaper  artides  re- 
flecting on  court. 

Order  Pnaiahinf  for  Contempt  committed  outside  of  presence  of  oonrt 
is  void  if  based  on  insufficient  affidavit,  p.  416. 

Cited  to  same  effect  in  Phillips  v.  Welch,  12  Nev.  164-178,  holding 
affidavit  sufficient  and  denying  certiorari  to  quash  order;  State  v.  Boot» 
6  N.  Dak.  496, 67  Abl  St.  Rep.  674,  Hawthorne  v.  State,  46  Neb.  874,  and 
State  V.  Sweetland,  3  S.  Dak.  606,  holding  affidavit  insufficient;  Thomas 
V.  People,  14  Colo.  268,  State  v.  Henthom,  46  Kan.  618;  State  v.  Homer, 
16  Mo.  App.  194,  discussing  rights  of  aocnsed  and  denying  mandamus 
to  compel  adjudication  of  contempt;  and  State  ▼.  Kaiser,  20  Oreg.  60,  re- 
versing order  when  no  affidavit  filed.  Distingnished  in  Ex  parte  Rofaift- 
son,  71  CaL  610,  holding  affidavit  unnecessary  when  contempt  committed 
in  presence  of  court.  Cited,  also,  in  note  to  dark  v.  People,  12  Am. 
Deo.  186,  on  review  of  judgments  of  contempt. 

Contempt.— Certiorari  granted  when  order  beyond  jurisdiction  of  ooort^ 
p.  416. 

Cited  to  same  effect  in  People  v.  O'Neil,  47  CaL  110,  holding  jndg^ 
ment  appealable  imposing  three  hundred  dollars'  fine  (but  see  Huerstel 
V.  Muir,  62  CaL  481,  denying  right  of  appeal,  and  on  same  point,  PhiUipe 
V.  Welch,  11  Nev.  193,  S.  Q  12  Nev.  169) ;  Ex  parte  Hollis,  69  CbO.  408^ 
holding,  also,  habeas  corpus  to  lie,  and  holding 'order  improper  under 
facts;  State  v.  Knight,  3  S.  Dak.  612,  44  Am.  St.  Rep.  811,  holding  writ 
of  error  appropriate  to  review  order,  and  sustaining  same  under  facts; 
People  V.  District  Court,  6  Colo.  637;  restraining  such  proceedings  by 
prohibition,  for  want  of  jurisdiction;  State  v.  Judges,  32  La.  Ann.  1262, 
granting  certiorari  when  respondent  given  no  opportunity  to  make  de- 
fense. 

42  CaL  416-418.    THOMASSON  ▼.  WOOD. 

Omission  of  Revenue  Stamp  cannot  be  set  up  in  state  oovri  as  dfr> 
fense  to  action  on  a  contract,  p.  417. 
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Cited  in  note  on  general  subject  to  Satterthwaita  ▼.  Poughty^  69. 
Am.  Bee.  5^8, 

Appellate  Court  may  remand  eaiiSse  when  fyfmim  based  on  fonner  de- 
einon  now  overruled,  p.  418. 

Cited  to  same  effect  in  Porter  v.  Sherman  etc.  Co..  40  Neb.  280,  dis- 
cussing powers  of  such  court  on  reversal^and  boldhig  matter  to  be  in 
ita  dieeretion. 

42  Cal.  418-434.    PALACHE  ▼.  PAaFIC  INSURANGS  COHPAIVT. 

Statvtta  utUht  GoMtned  aeoording  to  legislatiTe  isient  a«  alionni 
by  general  tenor  and  scope  of  entire  legislative  scheme  enbodted,.  p.  430* 

Cited  to  same  effect  in  People  ▼.  Eichelroth,  78  Cal.  143,  construing 
"graduate  in  medicine"  under  aet  for  appointment  of  county  physician. 

^Inaolveney*  of  Insunuioe  Company  authorizing  rerooatibn  of  oom- 
missioner's  certificate  is  that  defined  by  statute  itself,  and  not  ordinary 
eommerdAl  insolvency,  p.  482. 

CHed  to  same  effect  in  State  eta  Oo.  v.  San  Franelsoo,  101  CuL  144, 
construing  sections  601  and  60^  of  the  Political  Code  and  holding,  furtta*, 
as  to  powers  of  court  In  ease  of  insolvent  inauranoe  eorporatiooft 

42  Cal.  485436.    SHAWt.  CROCKBR. 

Street  Contractor  is  not  Liable  for  damages  resulting  to  contiguous 
property  from  performance  of  work  for  city,  if  done  with  proper  care 
and  skill,  p.  438. 

Cited  to  same  effect  in  Eeardon  v.  San  FrancispQ,  66  Cal.  498,  500, 
holding  city  liable,  however,  for  such  special  consequential  damages 
under  constitutional  provisions  as  to  eminent  domain;;  but  see  Hender- 
son V.  Minneapolis,  32  Minn.  322,  holding  city  not  liable  under  charter  for 
damage  ^used  by  surface  water  on  change  of  grade.  Cited,  also,  in 
note  on  general  subject  to  Raddiff  v.  Mayor,  63  Am.  Dec.  ^367;  Perry  v. 
Worcester,  66  Am.  Dec  438;  Goddard  v.  Inhabitants,  30  Am.  St.  Rep. 
380. 

42  Cal.  430-444.    FOOTB  V.  RICHMOND. 

Reopening  jof  .Case  for  introduction  of  further  testimojqgr  Is  within 
discretion  of  .court,  p.  442. 

Cited  to  same  effect  in  Gavey  v.  Lord,  87.  Cal.  .410,  holding  no  abufs 
shown  in  permitting  such  evidence  after  setting  aside  verdict  in  equity 
ease. 

Appeaxanoe  of  Defendants  is  shown,  by  filing  of  written  oonsent  of  his 
attorney  to  judgment  as  prayed  for,  and  he  is  bound  by  sucb  judgment, 
Pv443. 

Cited  to  same  effect  in  Childs  v.  Lanterman,  103  Cal.  392.  42  Am.  8t 
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Bep.  124,  holding  infant  bound  by  judgment  rendered  after  attorney's 
appearance  when  a^r  majority  he  moves  for  new  trial  and  appeids, 
although  never  served  with  summons;  dissenting  opinion  in  Blyth  v. 
SwenMD,  15  Utah,  303,  as  to  showing  required  to  vacate  jodgm^t  when 
rendered  on  attorney's  appearance,  main  opinion  vacating  such  judgment. 

42  Cal.  444-446.    RYCBAFT  Y.  SYCBAFT. 

Appeal  from  Judgment  will  not  authorize  examination  of  soffldency 
of  evidence,  p.  446. 

Gted  to  same  effect  in  Allport  v.  Kelley,  2  3Cont.  346;  where  no  ap- 
peal from  order  denying  new  trial;  and  on  same  point  in  Brown  v.  Wll- 
loiQghbyi  6  Ooloi  8« 

42  Gal.  446-46&    CBBIGHXPK  ▼.  SAIT  FRAXCISCa 

Municipal  Corporation  may  be  compeUed  by  legislature  to  paj  dalms 
equitably  due  although  not  enloreeable  by  action,  p.  460. 

Cited  to  same  effect  in  Erskine  v.  Steele  Co.,  87  Fed.  634  (quoted  in 
S.  C,  98  Fed.  219),  as  to  statute  validating  municipal  contracts  fonner- 
ly  held  invaUd;  In  re  Market  Street,  49  CaL  549,  denying,  however,  legisn 
lative  power  to  levy  tax  on  property  for  payment  for.  work  previously 
done  by  contractor  under  abortive  contract  with  city;  People  v.  Lynch, 
61  Cal.  36,  21  Am.  Rep.  693,  also  denying  legislative  power  to  directly 
levy  assessment  within  incorporated  city  whose  charter  has  granted  it 
such  powers;  Perry  Co.  v.  Conway  Co.,  62  Ark.  432,  sustaining  power 
to  impose  debt  of  one  county  on  another,  on  new  county  division;  Pear- 
son V.  State,  66  Ark.  164,  36  Am.  St.  Rep.  94,  ruling  similarly  as  to  right 
of  legislature  to  release  county  treasurer  from  liability  for  moneys  stolen 
from  him;  Board  v.  Snyder,  46  Kan.  638,  23  Am.  St.  Rep.  744,  as  to  act 
authorising  township  bonds  for  repayment  of  moneys  advanced  towards 
construction  of  courthouse;  and  Fuller  v.  Morrison,  36  Mnn.  811,  as  to 
act  authorizing  payment  for  publication  of  financial  county  statement 
theretofore  gratuitously  made.  Distinguished  in  Oonlin  v.  Supervisors,  99 
(M.  23,  37  Am.  St.  Rep.  21  (and  see  S.  C.  114  Gal.  409),  denying  such 
legislative  powers  under  new  constitution,  as  being  gift  of  public 
moneys;  and  State  v.  Tappan,  29  Wis.  674,  9  Am.  Bep.  626»  denying 
power  to  tax  town  to  pay  volunteer's  bounty  and  costs  of  unsuccessful 
suits  to  recover  same,  not  being  for  municipal  purpose.  Cited,  also  in 
note  on  general  subject  to  Hasbrouck  v.  Milwaukee,  80  Am.  Dee.  733, 784; 
Mount  Hope  Cemetery  ▼.  Boston,  36  Am.  St.  Rep.  634. 

42  XM.  462-467.    GUEDICI  v.  BOOTS. 

Mistake.— ^dgment  in  partiiffon  may  be  set  aside  for,  on  oqnftahls 
cross -eomptaint  in  ejectment  suit,  p.  466. 

(^ted  to  same  effect  in  Western  v.  Skiles,  36  Fed.  Rep.  676,  as  to  set- 
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ting  aside  soeb  Judgment  for  fraud  and  mistake.    Cited,  alflo,  in  note  to 
Kioely  y.  Boyles,  40  Am.  Dec.  641,  on  effect  of  partition  judgments. 

42  Call  457-462.    McCSEERT  ▼.  BROWK. 

PrtUmiaaiy  Injnactioa  may  be  continued  in  force  until  hearing,  in 
discretion  of  courti  although  equities  of  bill  denied  by  answer,  p.  461. 

Oted  to  B«me  effect  in  Coolot  ▼.  Central  ?a«iAG  etc  Co.,  52  Cal.  67, 
•nstaining  granting  of  preliminary  injunction  notwithstanding  denials 
in  answer  and  counter-affidavits;  Efford  y.  Southern  etc  Co.,  52  CaL  279, 
as  to  modiaeatHoft  ctfaufihii^jvuistioni  Paxroit  y.  Fl#yd,  54  Cal  535,  94 
to  its  dissolution;  White  y.  Nunan,  60  Cal.  407,  as  to  its  continuance; 
pud  on  same  point  in  Hiller  y.  Collins,  63  Cal.  238,  where  ayerments  of 
answer  made  on  information  and  belief;  and  Huron  etc'  Co:  y.  Hnron, 
8^  S.  Dak.  617,  where  rights  of  defendant  were  protected  by  bond,  and 
hokting,  further,  that  such  discretion  should  be  exercised  in  farov  of 
party  most  liable  to  be  injured. 

42  CaL  462-464.    CHAPMAN  y.  HOLLISTSR.  ' 

Bsk  Cannot  Msiptsin  Sjoctmemt  whila  administration  remains  mn- 
eloaed,  p.  468. 

Cited  to  same  effect  in  Plass  y.  Flass,  JL21  CaL  133|  noted  under  MeskA 
t.  Hahn,  20  Cal.  62Q9  Meeks  t.  Sirby,  47  CaL  170,  as  to  action  .^ 
grantee  of  heir,  and 'holding  fmrtiier  dlatribntion  ip^ffactual  when  Jomd^ 
after  suit  commenced  but  before  trial;  Janes  y.  Throckmorton,  57  QaU 
887,  denying,  howeyer,  power  of  administrator  to  sue  to  establish  trust 
and  compel  conyeyance  thereunder;  Qaoiby  v.  Dowd,  m  CaL-  696^  holdhy 
heir  not  barred  by  limitation  when  vacancy  in  administration,  under 
facts  (and  see  Meeks  v.  Vassault,  3  Saw.  212;  16  Fed.  Cas.  1317) ;  but 
see  Traweek  y.  Kelly,  60  Miss.  056,  holding  heirs  barred  under  facts, 
although  all  but  one  were  under  no  legal  disability;  Dunii  y.  Peterson^ 
4  Wash.  173,  applying  rule  to  devisee  under  foreign  will,  and  holding 
further  as  to  presumption  of  administration  had  thereunder.  Dib- 
ttngnished  in  Lamme  v.  Dodson,  4  Mont.  588^  deojing  right  of  execntoc 
to  possession  as  against  stranger  to  probate  proceedings  and  claiming 
property  adversely  to  estate;  Gossage  v.  Crown  Point  etc.  Co.,  14  Nev. 
156-158,  sustaining  heir's  right  to  sue  where  no  creditors  to  be  affeCte<9 
and  no  equity  existing  in  administrator's  favor. 

Title  to  Decedent's  Realty  passes  to  heirs  on  his  death  subject  to  right 
of  possession  by  representative  for  payment  of  debts,  p.  463. 

Cited  to  same  effect  in  Murpl^  v.  Crouse,  135.>Cal.  18^  noted  under. 
Beckett  v.  Selover,  7  Cal.  215;  Bates  v.  Howard,  105  Cal.  183,  holding 
title  not  derived  from  decree  of  distribution  and  construing  section  1384 
of  the  Civil  Code.  Cited,  also,  in  )iote  on  general  subject  to  Beckett  n ' 
Selo^r,  68  Am.  Dec  257. 
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42  00.465-460.    BARSTOW  ▼.  CITT  RAILHOAB  COXPAHT. 

Qnantiim  Meniit— Evidence  ie  admiBsible  of  all  facts  relative  to 
situation  and  relation  of  parties,  as  bearing  on  question  of  employment, 
p.  467. 

Cited  to  same  effect  in  Bassett  ▼.  Fairchild,  182  CaL  646,  qnoting  Me- 
Oarthy  v.  Mount  Tecarte  etc.  Co.,  Ill  CaL  337,  338,  liolding  erroneous  tlii 
exclusion  of  certain  testimony  in  suit  by  directeor  against  Ida  oorpoffstioa 
for  compensation  for  services. 

42  OiL  469-474.    CSAWFOSD  y.  BAHK  CAftOLHIB  BEBIX 

Maritime  Contract— Jurisdiction  of  federal  courts  is  exclusive  in  pro- 
ceedings in  rem  to  enforce  lien  against  domestic  vessel  for  materials 
and  supplies  furnished  at  home  port,  p.  472. 

Cited  to  same  e£Eect  in  Hayford.v.  Cunningham,  72  He.  184,  as  to  re- 
pairs on  domestic  vessel,  following  federal  decisions;  Steamer  Petrel  v. 
Domont,  28  Ohio  St.  618,  614,  617,  22  Am.  Bep.  401,  403,  405,  holding 
lien  for  repairs  given  by  state  watereraft  law  unavailable  in  state 
court;  The  Willapa,  26  Greg.  78,  ruling  similarly  as  to  local  law,  as  to 
supplies  at  home  port.  IMstinguished  in  Atlantie  Works  v.  The  Glide, 
157  Mass.  525,  84  Am.  St.  Bep.  306,  sustaining  jurisdiction  of  Hate  eourt 
under  local  act,  as  to  labor  and  materials  used  in  repairs  (but  see  dis- 
S(^ting  opinion,  pages  581,  532,  584,  34  Anu  St.  Bsp.  809»  810);  and  see 
Md)onald  ▼.  The  Nimbns,  137  Mass.  308,  disenSsing  but  not  deddii^ 
point. 


4t  GU.  475-479.    BUSSELL  ▼. 

Satisfaction  of  Mortgage  win  be  set  aside  In  equity  when  made  by 
mistake  of  both  parties,  instead  of  assignment  as  agreed  upon,  p.  477. 

Cited  in  note  on  general  subject  to  Poore  v.  Price,  27  Am.  Dec.  586; 
Banta  ▼.  Vreeland,  82  Am.  Dec  273;  Young  v.  Shaner,  5  Am.  St  Bep. 
707- 

42  CaL  479-484.    SPBKCBB  ▼.  WnfSELMAH. 

Mining  Claim  is  freehold  estate  in  fee  and  not  subject  to  aibitratioa, 
p.  482. 

Cited  to  same  effect  in  A^en  eie.  Oo.  v.  Backer,  28  Fed.  Bep.  22S^ 
holding  that  partition  thereof  may  be  had  although  legal  title  still  In 
government. 

42  Csl.  484-49^    SMITH  T.  McDONALD. 

General  Goardian  of  Infants  may  appear  for  them  notwithstanding 
their  nonservioe^  and  submit  them  to  jurisdiction  of  court,  p.  486. 
dted  to  same  effect  in  Emerie  t.  Alvaxado,  64  CaL  597«  although  no 
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smnmoiLB  iasued;  Bicbardson  t..  Loupe,  80  CaL  499,  holding  further  aa  to 
sufficiency  of  service  on  minors;  Western  etc.  Go.  v.  Phillips^  94  Oal.  56, 
holding  appointment  of  guardian  ad  litem  immaterial;  Redmond  v.  Peter- 
son, 102  Oal.  599,  41  Aul  St.  Rep.  206,  207,  applying  rule  to  guardians  of 
incompetents;  Eeliveau  v.  Amoskeag  Mfg.  Co.  68  K.  H.  228,  73  Am.  St. 
Rep.  580,  on  point  that- infants  and  adults  are. on  same  plane  as  to  bind- 
ing effect  of  judgment  entered  with  consent  of  his  attorney  of  record  em- 
ployed by  next  friend.  Cited,  also,  in  note  to  Porter  v.  Robinson,  13 
Am.  Dec  159,  and  Joyce  v.  MoAvoy,  89  Am.  Dec.  186,  on  judgments 
•gainst  infanta. 

Staxe  Dedaia.~Rale  of  property  when  well  established,  wiU  be  fol- 
lowed whether  oorrect  or  not,  p.  488. 

C^ted  to  same  effect  in  Mayer  ▼.  Oarothers,  14  Mont.  287,  as  to  appli- 
esitkNfe  of  statute  ol  Hmitatioiis  to  mining  eialma;  Padc  ▼.  Haasbarger, 
17  W.  Ya.  339,  as  to  rights  of  vendees  as  equitable  owners.  Cited,  also,  in 
note  on  general  siAjeet  to  Gee's  Admr.  v.  Williamson,  27  Am.  Deew.632; 
Boi^to  Traxton  ▼.  Fait  eta  Ca,  73  Am^  St.  Rep.  99,  on  stara  decisis. 

m  OaL  493-509.    SiCHBL  T.  CAKSUXO. 

Statute  of  Limitations  does  not  discharge  debt,  but  only  takes  awav 
a  remedy,  p.  498. 

Cited  to  same  effeet  in  Whitmore  t.  San  Frandsoo  Savings  Union, 
50  CaL  150,  applying  rule  to  failure  to  present  probate  claim*  and  deny- 
ag  right  of  azaoutqr  to  compel  creditor  to  snrrender  security  undsr  tmst 
dead  where  claim  ^ot  presented  (but  see  aa  to  this  case  Reid  v.  SuUi- 
van*  90  Oola.  601,  where  main  case  cited) ;  State  v.  YeUow  Jacket/  <|te. 
Oa,  14  Nev.  232,  discussing  operation  of  statutes  on  claims  for  tuces; 
iKseMiting  opinion  in  Mulvane  v.  Sedgley,  63  Kan*  126,. main  opinion  hold- 
ing action  on  surety  mortgage  barred  when  {Hrinoipal  de)>t  is  barred: 
Raymond  v.  Bales,  26  Wash.  499,  partial  payment  by  mortgagor  on  mcirt- 
91^  debt  does  not  extend  limitations  as  against  judgment  creditors  of 
mortgagor  who  has  purchased  mortgaged  premises  at  execution  sale; 
George  v.  Butler,  26  Wash.  463,  absence  of  mortgptgor  from  state  will 
not  suspend  running  of  limitations  as  to  mortgage  where  he  has  parted 
with  all  interest  in  premises  to  resident  grantee;  Myer  v.  Beal,  5  Oreg. 
130,  holding  mortgage  enforceable  though  remedy  in  notes  barred,  and 
en  same  point  in  Allen  v.  CDonald,  12  Saw.  32,  28  Fed.  Rep.  26.  Cited, 
also  in  notes  on  general  subject  to  Lord  v.  Shaler,  8  Am.  Dec.  163;  Lud- 
low v.  Van  Camp,  11  Am.  Dec.  634. 

Death  of  one  joint  debtor  does  not  affect  bar  of  statute  as  to  survivor, 
p.  499. 

Affirmed  in  Hibemia  Sav.  &  Loan  Society  v.  Boland,  145  Oal.  d2% 
where  bar  of  statute  as  to  other  defendaata  than  administrator  of  de- 
ceased defendant  aj^peared  on  face  of  complaint^  it  was  not  demurrabki 
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Surety  la  not  Discharged  by  failure  to  present  claim  againU  estate 
of  deceased  principal,  p.  600. 

Cited  in  Neale  v.  Head,  133  Cal.  49,  holding  sureties  not  discharged  by 
Aonpresentation  against  estate  of  deceased  cosurety;  Eickhoff  y.  Eiken- 
bary,  52  Neb.  335  (quoted  in  Bell  ▼.  Walker,  54  Neb.  226),  applying  rule 
to  action  on  replevin  bond.  Distinguished  in  Smith  v.  Freylar,  4  Mont. 
492,  holding  surety  of  note,  though  joint  maker  in  form,  discharged  by 
granting  of  extension  to  pnncipaL 

Contract  of  Mortgage  is  diatinct  from  that  creating  debt  aeciixed,  pu 
60S. 

Cited  in  Sather  etc  Co.  ▼.  Briggs  Co.»  138  CaL  734,  on  point  that  mart- 
gage  is  not  discharged  by  any  change  in  the  form  of  the  indebtedness. 

Probate  Claim. — ^Nonpresentation  againat  estate  of  debtor  doea  not  bar 
right  to  foreclose  mortgage  of  lands  of  wife  to  secure  the  debt,  p.  SOS. 

Cited  to  same  effect  in  Cal.  Bank  y.  Brooks,  128  CaL  200,  noted  under 
Lord  ▼.  Morris,  18  Cal.  482;  Vandall  ▼.  Teague,  142  CaL  476,  holding  pre- 
sentation of  mortgage  claim  against  husband's  estate  not  to  suspend 
.  running  of  statute  of  limitations  as  against  title  of  snryiTing  wife  to  the 
homestead  mortgage;  Wood  v.  Goodfeliow,  43  CaL  188,  on  point  that 
mortgagor  cannot,  as  against  subsequent  incumbrancers  or  transferees, 
prolong  time  of  payment  or  otherwise  increase  burdens  of  mortgaged 
property;  Schadt  v.  Heppe,  45  Cal.  437,  438,  on  point  that  mortgagor's 
administrator  is  not  necessary  defendant  in  foreclosure  when  property 
set  apart  aa  probate  homestead  and  no  personal  claim  made  against  es- 
tate; Pitte  ▼.  Shipley,  46  CaL  169,  holding  presentation  of  elaim  neeea- 
sary,  however,  when  land  part  of  general  assets  of  estate,  even  though 
no  daim  for  deficiency  made;  and  on  same  point  in  Harp  ▼.  Calahan, 
46  CbL  230;  and  Reid  v.  Sullivan,  20  Colo.  601;  Bull  v.  Coe,  77  Gal.  60^ 
61,  11  Am.  Rep.  287,  when  mortgaged  property  was  wife's  homestead, 
and  holding  further  as  to  release  of  wife  considered  as  a  surety.  Cited, 
also^  in  Toulouse  v.  Burkett,  2  Idaho,  176,  discussing  meaning  of  "daim," 
and  holding  presentation  unnecessary  in  case  of  action  to  declare  ven- 
dor's lien  on  property  sold  to  deceased. 

Claim  on  Mortgage  should  be  presented  against  mortgagor's  estate 
although  securing  debt  of  third  person,  p.  505. 

Explained  and  overruled  in  Hibemia  etc.  Soc.  v.  Conlin,  67  CaL  181, 
holding  such  presentation  unnecessary  and  bar  of  statute  of  limitations 
not  affected  by  presentation  and  allowance;  but  see  Bush  v.  a<^iht|^^  22 
Fla.  190,  where  case  followed. 

Conclusions  of  Law— Modification  of.— Queie  whether  this  proper 
practice,  p.  607. 

Cited  in  First  National  Bank  v.  Dnsy,  110  CaL  76,  denying  power  of 
aourt  after  entry  of  decree  of  foreclosure  to  amend  Ha  findings  and 
judgment,  so  as  to  include  other  foredosurea. 
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Cotmsel  Fees  upon  Foreclosure  are  not  allowable  unless  stipulated  in 
mortgage,  p.  508. 

Cited  to  same  effect  in  Monroe  v.  Fohl,  72  Cal.  670,  modifying  judg- 
ment where  fee  allowed  in  excess  of  such  stipulation;  Boab  v.  Hall,  107 
Gal.  162,  ruling  similarly  on  allowance  where  no  fee  stipulated  in  mort- 

4St  ObI.  513-622.    SAK  FRANCISCO  y.  CERTAIN  REAL  ESTATE. 

Judgment  by  Consent  cannot  be  reviewed  on  appeal,  p.  618. 

CSted  to  same  effect  in  Erlanger  ▼.  Southern  Pacific  etc.  Co.,  109  OaL 
JIM,  dismissing  appeal  from  judgment  entered  on  stipulation,  with  pro* 
Tidon  that  no  appeal  should  be  taken  therefrom. 

Street  Improvements. — ^Validating  act  is  constitutional  that  cures  de- 
lects and  omissions  in  proceedings  of  supervisors  or  street  superinten- 
dent, p.  510. 

Distinguished  in  People  v.  Lynch,  51  OaL  35,  36,  21  Am.  Rep.  693, 
denying  power  of  legislature  to  levy  tax  directly  In  incorporated  dty  or 
validate  such  tax  when  imposed  by  city  government  when  void  for 
want  of  uniformity  and  equality.  Cited  in  Lent  v.  Tillson,  72  OaL  419, 
discnssing  validity  of  publication  of  notice. 

City  i«  not  Liable  under  act  1862,  p.  891,  for  work  done  other  than 
en  street  ^accepted"  thereunder,  p.  521. 

Qted  in  Raisch  v.  San  Francisco,  80  CaL  8,  holding  city  not  liable  on 
implied  contract  under  the  Statute  of  1871-72,  page  808,  imless  no  as- 
■essment  made  or  none  enforced,  through  fault  of  others  than  contractor. 

42  OiL  523-528.  SCOLES  v.  UNIVERSAL  LIFE  INStJRANCB  COU- 
PANY. 

Life  Insurance.— 'liocal  disease,"  wtthin  application  for  insuraiioe^ 
includes  tuberculosis,  p.  527. 

Cited  in  note  on  general  subject  to  Continental  ete.  Co.  t.  Tn^g,  t 
Am.  St.  Rep.  635. 

42  Cal.  528-535.    HOWS  v.  UNION  INSURANCE  COMPANY. 

Attachment  Lien  is  Dissolved  by  filing  petition  in  bankruptcy,  but  not 
execution  Hen  where  levy  theretofore  made,  p.  633. 

Cited  to  same  effect  in  ElUott  v.  Warfield,  122  Cal.  634,  quoting  Ver- 
mont etc.  Co.  V.  Superior  Court,  99  CaL  581;  as  to  first  proposition  in 
Day  V.  Superior  Court,  61  Cal.  494,  oolding  further  as  to  conflict  be- 
tween state  and  federal  courts;  and  as  to  second,  in  Vermont,  etc.  Co. 
V.  Superior  Court,  99  Cal.  681,  denying  power  of  insolvency  court  to  re- 
strain sheriff  in  sale  under  such  execution. 

General  Citations.— Hudson  v.  Adams,  Fed.  Caa.  No.  6832;  Shelly  r. 
Elliston,  Fed.  Cas.  No.  12750. 
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42  CaL  585-540.    PEOPLE  ▼.  PADILLIA. 

Affidavits  on  Motion  for  New  Trial  cannot  be  considered  nnless  in- 
corporated into  bill  of  exceptions  or  properly  certified,  p.  530. 

Cited  to  same  effect  in  People  v.  Mahoney,  77  Cal.  532,  holding  clerk's 
oertificate  insufficient;  People  y.  Louie  Foo,  112  Cal.  21,  where  not  cer- 
tified at  all. 

Reasonable  Doubt — ^Instructions. — Jury  cannot  convict  unless  entirely 
satisfied  of  defendant's  guilt  of  offense  charged,  p.  640. 

Cited  to  same  effect  in  People  y.  Eenick,  52  Gal.  447;  People  y.  Car- 
rillo,  70  Cal.  646;  and  People  y.  Ferry,  84  CaL  34  (but  see  State  y.  Ryan, 
12  Mont.  209,  holding  erroneous  instruction  given,  but  holding  main  case 
overruled  by  later  cases;  and  State  v.  Nels<m,  11  Nev.  342,  criticising 
main  case) ;  holding  erroneous  instruction  similar  to  that  given  in  main 
case;  People  v.  Vereneseneckockockhoff,  129  Cal.  504,  as  having  over- 
ruled People  v.  Cronin,  34  CaL  191,  and  holding  erroneous  instruction 
given;  People  y.  Beck,  58  Gal.  213,  sustaining  instruction  on  reasonable 
doubt,  although  "considered  unsatisfactory";  and  People  v.  Hardisson, 
61  CaL  380,  also  sustaining  instruction  on  same  subject.  Distinguished 
in  State  v.  Anderson,  10  Greg.  461,  sustaining  instructions  given.  Cited, 
also,  in  note  to  Rippey  v.  Miller,  62  Am.  Dec.  182,  on  sufficiency  of  dr- 
cnmstantial  evidence. 

Errors  in  Instructions  are  reviewable  In  the  absence  of  the  testimony 
if  incorrect  under  every  conceivable  state  of  the  evidence,  p.  530. 

Cited  in  State  v.  Mason,  24  Mont.  344,  reviewing  such  Instmctiom 
on  judgment-roll  alone. 

42  CaL  641-559.  SAN  FRANCISCO  ▼,  CfffAYAN. 

Dedication  with  Right  of  Revocation  is  invalid,  p.  563. 

Distinguished  in  Ooun<cr  ▼•  Baiaey,  79  Gal.  379,  12  Am.  St.  Rep.  164^ 
holding  dedication  by  county  of  land  for  hospital  shown,  although  power 
bi  rarocation  existed,  and  defining  "irrevocable"  as  used  in  this  connee- 
tion;  and  see  State  v.  Travis  County,  85  Tex.  441,  as  to  right  of  public 
where  .dedication  made  with  no  right  of  revocation.  Cited,  also.  Id 
note  on  general  subject  to  State  v.  Trask,  27  Am.  Dec  570. 

Dedication  may  be  Revoked  before  acceptance,  whether  made  by  deed 
or  otherwise,  p.  553. 

Cited  to  same  effect  in  Mills  v.  Los  Angeles,  90  Cal.  531,  holding,  how* 
ever,  that  dedication  by  city  of  land  for  streets  is  complete  without  for- 
mal acceptance.  Cited,  also,  in  note  on  general  subject  to  State  t. 
Trask,  27  Am.  Dec.  669. 

Intent  to  Dedicate  must  be  clearly  indicated  by  owner's  acts 
declarations,  p.  554. 
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Cited  to  same  effect  In  Ramthtin  ▼.  Half  man,  68  Tez.  663,  holding  such 
intent  not  shown  by  facts. 

Dedication  consists  of  clearly  indicated  intention  hy  owner  to  dedicate, 
and  acceptance  by  public  of  the  dedication,  p.  668. 

Oited  to  same  effect  in  People  v.  Blake,  60  Cal.  603  (and  dissenting 
opinion,  page  604),  holding  dedication  for  street  shown  by  facts; 
People  V.  Williams,  64  Gal.  602,  holding  no  dedication  for  wharf  purposes 
shown,  by  reason  of  nonacoeptance  by  dty;  and  Hayward  y.  Manzer, 
70  CaL  480,  ruling  similarly  as  to  street;  Spaulding  ▼.  Bradley,  79  OaL 
454,  and  Steinauer  ▼.  Tell  City,  146  Ind.  497,  holding  dedication  for 
street  incomplete  on  both  grounds;  and,  for  same  reasons,  People  y. 
Reed,  81  Cal.  77,  79,  16  Am.  St.  Rep.  28,  30,  where  lots  sold  by  reference 
to  unrecorded  map;  and  Shellhouse  y.  State,  110  Ind.  613,  as  to  dedica- 
ticn  for  alley;  Smith  y.  San  Luis  Obispo,  95  Cal.  470,  holding  acceptance 
of  street  shown  by  user  without  formal  action  by  municipal  authorities; 
Ptople  y.  Dreher,  101  Cal.  273,  holding,  further,  dedication  question  of 
fact,  and  finding  not  disturbed  where  eyidence  conflicting;  and  see  De- 
martin!  y.  San  Francisco,  107  CaL  409,  sustaining  finding  of  no  dedica- 
tion or  acceptance,  and  holding  intention  to  dedicate  not  shown  by  proof 
of  user  alone;  Niles  y.  City,  126  CaL  577,  noted  under  San  Francisco  y. 
Galderwood,  31  CaL  586;  Swift  y.  Mayor,  101  Ga.  710,  holding  dedication 
not  shown  under  facts  stated;  Ughtcap  y.  Town  of  North  Judson,  164 
Ind.  46,  holding  offer  reyoked  by  conyeyance  to  another  before  accept- 
ance; Bank  y.  Oakland,  90  Fed.  697,  61  U.  S.  App.  231,  holding  dedica- 
tion established.  Cited«  also,  in  note  on  general  subject  to  State  y. 
Trask,  27  Am.  Pea  662,  664,  566. 

PqMo  Laads  were  field  by  pueblos  sad  their  successors  only,  in  trust 
fbr  certain  municipal  purposes,  and  subject  to  power  of  legislature  to 
control  their  alienation,  p.  556. 

.  Cited  to  same  effect  in  Holladay  y.  San  Francisco,  124  CaL  356,  and 
City  of  Monterey  y.  Jacks,  139  Cal.  549,  noted  under  Hart  y.  Burnett, 
15  CaL  530;  Board  y.  Martin,  92  CaL  217,  discussing  nature  of  city  title 
to  school  lots;  Ames  y.  San  Diego,  101  CaL  392,  on  point  that  pueblo 
lands  held  for  public  use  cannot  be  lost  by  adyerse  possession,  but  aliter 
as  to  those  held  as  house  lots.  Distinguished  in  People  y.  Lynch,  51  CaL 
35,  discussing  legislatiye  power  oyer  municipal  assessments.  (3ted,  also, 
in  note  to  Mount  Hope  Cemetery  v.  Boston,  35  Am.  St.  Rep.  538,  on  leg- 
islatiye power  oyer  municipal  property  held  in  trust. 

Municipal  Coiporations  are  subject  to  legislatiye  will  as  to  extent  of 
powers  and  manner  of  exercise,  p.  557. 

Cited  to  same  effect  in  Ex  parte  Wells,  21  Fla.  319,  sustaining  act  dis- 
solying  municipal  corporation  for  default  in  payment  of  interest  ac- 
counts; note  in  Commonwealth  y.  Cullen,  53  Am.  Dec.  471,  on  amend- 
ments to  municipal  charters;  Hasbrouck  y.  Milwaukee,  80  Am.  Dec  732, 
on  general  subject. 
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42  CaL  570-578.    HcKIlfLAY  ▼.  TTJTTLS. 

DefendanU  Sued  by  Fictitions  Namei  are  not  bound  by  Judgment  nn* 
lees  complaint  is  amended  by  insertion  of  tme  names,  p.  577. 

Cited  to  same  effect  in  Alameda  Go.  v.  Crocker,  126  CaL  104,  but  ob- 
viating reversal  by  amendment  as  of  date  prior  to  judgment;  and  to 
same  effect,  see  Hoffman  ▼.  Keeton,  132  Gal.  196;  Baldwin  v.  Bomheimer, 
46  CaL  436,  directing  amendment  where  party  appeared  who  was  not 
an  original  defendant;  and  see  Tyrrell  v.  Baldwin,  67  GaJ.  3,  4,  under 
•imOar  facts,  holding,  however,  judgment  not  void  on  collateral  attadc; 
Campbell  v.  Adams,  60  Gal.  206,  holding,  however,  judgment  not  at- 
tackable collaterally,  althon^  erroneous  on  direct  attack;  and  on  same 
point  Baldwin  v.  Morgan,  50  Gal.  688;  Farris  v.  Merritt,  63  CaL  119,  hold- 
ing, however,  such  amendment  not  to  change  cause  of  action  so  as  to 
fall  within  statute  of  limitations;  Bachman  v.  Oathry,  113  CaL  601, 
discnssing  right  to  change  of  venue  where  such  flctitioua  names  used. 

Recitals  in  Judgment  are  not  conclusive  on  direct  attack,  p.  677. 

Cited  to  same  effect  in  Houghton  v.  Tibbets,  126  Gal.  60,  reversfaig 
default  judgment  on  appeal  for  misnomer  of  defendant  served;  Wiggin 
V.  Superior  Court,  68  CaL  401,  holding  alitor,  however,  as  to  collateral 
attack;  County  of  Yolo  v.  Knight,  70  Gal.  436,  as  to  recitals  of  proof 
of  service  and  default;  and  Weeks  v.  Gold  Min.  Co.  78  OaL  600;  and 
Whitney  v.  Daggett,  108  Gal.  235,  as  to  like  recitals  as  to  service  by 
publication;  Eichhoff  v.  Eichhoff,  107  OaL  47,  48  Am.  St.  Rep.  112,  on 
point  that  judgment  will  be  reversed  on  appeal  for  irregularities  whidi 
would  not  avail  on  collateral  attack,  and  holding  action  to  vacate  judg- 
ment to  be  collateral  attack.  Distinguished  in'  Dennis  v.  Winter,  6t 
OaL  18,  holding  recitals  in  order  confirming  probate  sale  oonehialva  ift 
collateral  attack,  as  to  facts  not  jurisdictionaL 

Law  of  Case.— Record  on  Former  Appeal  may  be  looked  Into  to  aaear- 
tain  facts  then  before  appellate  court,  p.  676. 

Cited  to  same  effect  in  concurring  opinion,  Sharon  v.  Sharon,  79  OaL 
601,  holding,  however,  opinion  of  trial  judge  not  within  rule  exoei|t 
as  relating  to  questions  of  law;  Eversdon  v.  Mayhew,  86  Gal.  7,  Headley 
V.  Challis,  15  Kan.  606,  and  Plymouth  etc.  Bank  v.  Oilman,  3  8.  Dak. 
178,  44  Am.  St.  Rep.  787,  applying  rules  of  law  of  case.  Cited,  also,  in 
note  on  general  subject  to  Gee's  Admr.  v.  Williamson,  27  Abl  Dec.  634. 

42  CaL  578-590.    STATE  v.  STEAMSHIP  "^CONSTITUTION.''    10  Aiik 
Rep.  303. 

States  cannot  Exclude  sane,  able-bodied  persons  who  are  neither  paup- 
ers or  criminals,  p.  587. 

Approved  in  dissenting  opinion  in  Compagnie  Francaise  etc  v.  Board 
etc.,  186  U.  S.  400,  majority  holding  Louisiana  state  board  of  health  may 
prohibit  foreign  steamer  from  landing  -passengers  at  New  Orleans  or  any 
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place  contiguous  thereto  because  of  existence  of  infectious  disease  in 
that  city. 

42  Gal.  591-606.    HORENHAUT  ▼.  BARRON.    8.  G.  see  MORENHATTT 
▼.  BELL,  62  Cal.  338,  construing  same  convejances. 

Finding  Outside  Issues  will  not  sustain  judgment  based  thereon,  p. 
605. 

Cited  to  same  effect  in  Schirmer  v.  Drexler,  134  Cal.  139,  reversing 
judgment  and  holding  no  waiver  of  insufficiency  of  findings  shown; 
Green  v.  Chandler,  54  Cal.  628,  where  fact  found  not  alleged  in  com- 
plaint; Murdock  v.  Clarke,  59  Cal.  693,  where  finding  for  plaintiff  was 
opposed  to  allegations  of  complaint;  and  Heinlen  v.  Heilbron,  71  CaL 
663,  on  allowance  for  damages  for  diversion  of  water  on  property  not 
included  in  complaint;  Harris  v.  Lloyd,  11  Mont.  405,  28  Aq^.  St.  Kep. 
485,  as  to  variance  between  complaint  and  findings  in  nature  of  part- 
nership involved;  Gaston  v.  Drake,  14  Nev.  183,  33  Am.  Rep.  553,  holding, 
however,  that  court  need  not  base  findings  on  such  issues  where  relief 
denied  because  of  public  policy;  and  Uarkins  v.  Cooley,  5  S.  Dak.  231, 
holding,  further,  such  judgment  not  supported  by  rule  as  to  presump- 
tions in  its  fav^r. 

42  CbiL  606-619.    POPPE  v.  ATHEARN. 

R^ulations  of  General  Land  Office  have  force  and  effect  of  laws,  when 
BOt  repugnant  to  acts  of  Congress,  p.  609. 

Cited  to  same  effect  in  Rose  v.  Wood^  etc.  Co.,  73  Cal.  388,  sustaining 
TCgulation  as  to  entry  of  lands  by  agents;  Cosmos  etc.  Co.  v.  Gray 
Eagle  etc.  Co.,  112  Fed.  12,  sustaining  regulations  as  to  relinquished 
forest  reserve  lands  under  30  United  States  Statutes  at  Large,  36; 
United  Stat^  v.  Bamhart,  13  Saw.  130,  33  Fed.  Rep.  462,  on  point  that 
such  regulations  are  ''executive  acts"  and  within  judicial  notice  of  court. 

Failure  to  Find  Upon  Issues  cannot  be  reviewed  on  appeal  unleps  find- 
ings excepted  to  in  that  particular,*  p.  617. 

C^ted  to  same  effect  in  Warren  v.  Quill,  9  Nev.  264,  affirming  judg- 
ment for  lack  of  such  exception  or  objection. 

Pre-emption. — ^Declaratory  statement  under  act  of  1863  is  ineffectual 
if  not  filed  within  time  limited  by  that  aot,  p.  6ia 

Cited  to  same  effect  in  Sehieffery  v.  Tapia,  68  Cal.  188,  where  held 
filed  too  late  under  facts. 

42  Cal.  619-622.    SEMPLS  t.  WARE.    9.  C.  see  HAGAR  v.  SPECX, 
48  OaL  408,  discussing  same  titles  involved. 

Former  Judgment  as  Bar. — ^Estoppel  from  may  be  waived  by  failure 
to  plead  such  bar  in  subsequent  action  and  consent  to  decree  thereon, 
p.  621. 

Notes  Cal.  Rep.— 136 
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.  Cited  to  same  effect  in  Board  ▼.  People,  180  HI.  448,  noted  under 
Sample  v.  Wright,  32  Cal.  659;  Bateman  v.  Grand  Rapids  etc  Co.,  06 
Mich.  444,  holding  such  estoppel  waived  under  facts,  and  last  judg- 
ment to  control 

42  CaL  622-625.    PEOPLE  Y.  CLARKE. 

Criminal  Appeal  from  order  "affecting  substantial  ri^^ts"  applies 
only  to  orders  afte^  final  judgment,  p.  625. 

Cited  to  same  effect  in  People  y.  Ah  Kim,  44  Cal.  385,  denying  right 
to  appeal  from  order  arresting  judgment;  People  v.  Tremayne,  3  Utah, 
334,  ruling  similarly  as  to  orders  forfeiting  bail  money  and  refusing 
to  set  aside  such  forfeiture;  People  ▼.  Hill,  8  Utah,  350,  as  to  order 
refusing  to  discharge  defendant  upon  sustaining  of  demurrer  to  indict- 
ment. 

42  Cal.  626-628.    HABVET  ▼.  RYAN. 

Mining  Regulations. — Question  whether  in  force  at  given  time  is  one 
of  fact  for  jury,  p.  628. 

Cited  to  same  effect  in  Myers  v.  Spooner,  55  Cal.  261,  applying  rule 
to  question  of  intention  to  abandon  mining  claim;  Poujade  y.  Ryan, 
21  NeY.  452,  as  to  existence  of  local  mining  rules  and  customs;  Korth 
Noonday  etc.  Co.-  v.  Orient  etc.  Co.,  6  Saw.  307,  holding,  further,  as  to 
presumption  of  continued  existence. 

Mining  Custom  may  be  proved  by  parol,  and  supersedes  disused  writ- 
ten regulation,  p.  628. 

Cited  to  same  effect  in  Doe  v.  Waterloo  etc.  Co.,  70  Fed.  Rep.  466, 
oonstruing  section  2324  United  States  Revised  Statutes.  Cited,  also, 
in  note  on  general  subject  to  McClintock  v.  Bryden,  68  Am.  Dee.  OS; 
and  in  Roberts  v.  Wilson,  1  Utah,  294,  on  point  that  on  proof  of  written 
mining  laws  it  must  appear  that  copy  comes  from  proper  repository 
and  is  properly  certified. 

42  Cal.  629-630.    BENNETT  v.  BENNETT. 

Appeal. — ^Recitals  in  undertaking  cannot  supply  defects  in  elerk'a  cer- 
tificate on  motion  to  dismiss,  p.  629. 

Cited  in  Railroad  Co.  v.  Anderson,  77  Cal.  200,  on  point  that  derk^a 
certificate  of  correctness  of  transcript  (which  improperly  contained 
undertaking)  is  not  sufficient  as  certificate  of  aufiiciency  of  under- 
taking. 

42  Cal.  630-636.    BARBER  Y.  SAN  FRANCISCO, 

Certiorari  will  not  Lie  to  correct  error  of  supervisors  in  passing  upon 
facts  within  their  jurisdiction,  p.  634. 
Cited  to  same  effect  in  Central  Pacific  etc.  Oo.  y.  Plaoer  County,  46 
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OfcL  670,  denylzig  writ  &s  to  refusal  of  ^ard  of  equaKzation  to  redaoe 
UMMtneot,  and  holding  mle  unchanged  by  section  3680  of  the  Politi- 
cal Code;  and  see  Farmers'  etc.  Bank  v.  Board,  97  GaL  327;  SpriAg 
VaDey  W.  W.  y.  Biyant,  52  Oal.  137,  ruling  similarly  as  to  passage  of 
resohitioii  by  supervison  and  holding  act  legislative  and  not  judicial; 
Belser  ▼.  Hoffsehneideri  104  GaL  459,  on  point  that  court  cannot  review 
aetioA  of  supervisors  in  sustaining  appeal  on  ground  that  relief  granted 
was  not  based  upon  objections  made;  and  see  Quinchard  v.  Board,  113 
GUL  672,  on  point  that  board  first  exercises  judicial  functions  on  such 
appeal;  Phillips  t.  Weleh>  12  Key.  169,  denying  writ  as  to  commitment 
«f  petitioner  for.  oontempi  .w>sre. court  had  jurisdiction. 

Street  Improyements.— Appeal  to  superyisors  held  sufficient,  p.  684. 
Cited  in  Girvin  v.  Simon,  127  Gal.  494,  ruling  similarly  as  to  appeal 
under  aet  of  1885,  and  distinguishing  ''appeal"  and  ''remonstranoe." 

42  Gal.  636-643.    DECKER  y.  HOWELL. 

Partner  may  Bind  Firm  by  executory  note  in  its  name,  p.  641. 

Cited  to  same  effect  in  Schneider  y.  Sansom,  62  Tex.  202,  60  Am.  Rep. 
522,  sustaining  power  to  sell  entire  stock  in  good  faith  to  pay  debts, 
even  if  on  Sunday. 

Partnership  as  to  Mines  may  be  strict,  and  not  mining  partnership, 
if  so  expressly  agreed  upon  by  parties,  p.  642. 

Cited  to  same  effect  in  Quinn  v.  Quinn,  81  GaL  16,  holding  partner- 
ship to  be  a  strict  one,  and  granting  power  to  partner  to  transfer  en- 
tire property  of  firm;  Gongdon  v.  Olds,  18  Mont.  490,  discussing  differ- 
ence between  such  classes.  Cited,  also,  in  note  to  Skillman  v.  Lachman, 
83  Am.  Dec  103,  106,  108,  on  general  subject.  Distinguished  in  Haw- 
kins y.  Spokane  etc  Min.  Co.,  3  Idaho,  655,  where  mining  corporation 
holding  minority  interest  works  claim  against  protest  of  majority  and 
mingles  gold  from  partnership  claim  with  its  own  gold,  it  cannot  re- 
cover gold  so  mingled,  quantity  being  unknown. 

General  Citation. — Freeman  v.  Hemenway,  75  Mo.  App.  617. 

42  GaL  643-645.    WOOD  y.  RAMOND. 

Nonsuit  may  be  Waived  and  judgment  had  on  merits,  p.  646. 

Cited  to  same  effect  in  McKay  v.  Montana  etc  Co.,  13  Mont.  19,  dis- 
cussing review  on  appeal  on  judgment  entered  on  verdict  directed  on 
notion. 

Granting  of  Nonsuit  on  defendant's  motion  precludes  right  to  judg- 
ment on  merits  for  him,  p.  645. 

Distinguished  in  Warner  v.  Darrow,  91  Gal.  313,  holding  nonsuit  not 
to  operate  as  dismissal  so  as  to  deprive  defendant  of  right  to  judgment 
en  merits  on  his  cross-complaint. 
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42  Gal.  646650.    LOGAJf  ▼.  HALE. 

Findings. — Omissions  in  should  be  supplied  by  eourt  on  exception  tak- 
en to  their  sufficiency,  p.  649. 

Cited  to  same  effect  in  Thompson  y.  Connectleat  etc  Go.,  139  Iiid. 
353,  holding  special  findings  amendable  at  any  time  before  final  judg- 
ment and  during  period  for  filing  bill  of  exceptions  oostaining  evidenoe; 
Ordway  y.  Boston  etc.  Co.,  69  N.  H.  431,  as  holding  that  a  judgment  of 
nonsuit  is  not  one  upon  the  merits  and  is  not  a  bar,  but  distinguiahed 
under  local  practice  in  this  regard.  Distinguished  in  Davenport  y.  Doae, 
iO  Or.  338,  motion  for  nonsuit  for  insufiiciency  of  eyidence  does  not 
amount  to  an  admission  by  defendant  that  hk  eounterdaim  is  without 
bmtHm 
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ABRAHAM  POWELL  v.  JOHN  MAGTJIRR 

OlMRBACV    lO    FOUC    A    PASTZmSHIP  —  BmiDT    FOB    BBSACH. —  Wh€n    tWO 

pctMM  madt  an  agreeoiflnt  to  form  a  partaanhlp,  but  such  iiarCziero 
Mp  was  n«y«r  lanncbad,  and  ona  at  tha  i»artl«a  proceeded  to  eondnct 
the  enterprise  in  his  own  name,  at  hla  own  cost,  and  for  his  own  ez- 
dnalye  benefit,  azclnding  the  other,  and  repodlatlng  the  partnership 
•greeoient:  held,  ttiat  aa  aetlon  by  tha  latter  to  eetabllah  his  right 
as  a  partner,  and  for  an  aoeoontlnf,  would  not  lie  —  his  only 
remedy  In  snch  case  being  an  action  at  law  for  breach  of  contract 

Bbcsit  AoBacHaifT  or  Pabtnsbship  in  Fbakchise  to  bb  Pbocdred. 
Nov  Bnbobcbablb.^- When  Powell  and  ICagnire  yerbally  agreed  to  pro> 
core  a  franchise  In  the  name  of  Hagnire,  and  to  run  a  ferry,  each 
party  to  be  eqoally  interested  In  the  franchise  and  business,  and  after 
the  procurement  of  the  franchise  Hagnire  refnsed  to  transfer  one  half 
to  Powell,  or  to  recognise  any  Interest  In  him :.  held,  that  pnbUc  policy 
fbrhade  the  eafoieemant  of  aneh  aecret  nndentandlng  between  the 
partiea. 

Snar  ow  WMiscHinm  to  Bblict  AaaociAna. —  When  tha  Legislature 
grants  a  franchise  to  a  particular  person,  hla  associates  and  assigns. 
It  dtfegatea  to  him  tha  right  to  select  tha  paiaon  thereafter  to  he 
aawdatad  with  him  Jb  tha  enterprlai^ 
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statement  of  Fecti. 


Public  Polict  as  to  Ownbbship  of  Fbamchisb. —  If  several  peraone, 
under  an  agreement  of  mutual  Interest,  see  fit  to  obtain  a  franchise 
from  the  Legislature  In  the  name  of  one  only,  public  policy  requires  that 
they  should  be  made  to  rely  solely  upon  his  good  faith  In  carrying 
out  the  agreement;  and  if  he  repudiates  the  contract  on  obtaining  the 
franchise,  equity  will  not  gcant  relioC 

What  Aobbbmbntb  to  Sbabi  Fbanchibb  abb  Bnvobcbablb. —  The  rule 
adopted  in  MUet  y.  Thome,  88  Cal.  886»  that  an  agreement  of  partner- 
ship in  a  franchise  might  be  enforced  1iy  a  person  who  had  been  let 
into  possession,  and  expended  money  under  an  agreement  to  that  etect 
After  the  granting  of  the  franchiae^  Ib  not  to  be  extended  beyond  tho 
flactB  of  that  caae. 


Appeal  from  the  District  Court  of  ihe  Seventh  Judicial 
District,  Napa  County. 

This  action  was  originally  commenced  in  the  District 
Court  of  the  Seventh  Judicial  District  for  Solano  County, 
but  was  afterwards  transf ened  to  JTapa  County.  On  Febru- 
ary Ist,  1869,  a  judgment  was  rendered  .in  favor  of  plaintiff, 
that  he  should  be  let  into  equal  participation  and  enjoyment 
with  the  defendant  in  the  franchise  and  ferry  business  be- 
tween VaUejo  and  Mare  Island,  and  ordering  a  reference  to 
the  Court  Commissioner  to  state  an  account  as  to  the  ex- 
penses and  receipts  of  said  feny.  The  Commissioner  re- 
ported that  the  expenses  from  the  time  of  the  granting  of 
the  franchise  up  to  May  26th,  1869,  amounted  to  twenty- 
one  thousand  three  hundred  and  twenty-six  doUars  and  sixty- 
eight  cents,  and  the  receipts  during  the  same  time,  to 
twenty-one  Aousand  one  htmdred  and  forty-four  dollars  and 
forty-six  cents.  Upon  this  report  final  judgment  was  ren- 
dered on  June  18th,  1869,  that  upon  plaintiff's  paying  to 
defendant  ninety-one  dollars  and  eleven  cents,  he  should  be 
admitted  into  a  full  and  equal  participation  and  enjoyment 
with  defendant  in  the  owner^ip  of  said  ferry,  its  franchise, 
business,  and  property.  The  defendant  moved  for  a  new 
trial,  which  was  overruled,  and  he  then  took  this  appeal 
from  the  judgment  and  order. 
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There  never  was  any  partnership  between  the  partie& 
The  plaintiff  contributed  no  time,  labor,  or  money  towards 
the  enterprise.  It  was  only  after  the  franchise  was  granted 
that  he  claimed  any  interest;  but  not  even  then  did  he  con* 
tribute,  or  offer  to  contribute,  to  the  expenses  of  building 
boats  and  putting  the  ferry  in  running  order.  His  whole 
daim  was  based  upon  the  influence,  or  pretended  influence, 
exerted  by  him  upon  the  State  Senator  from  that  district  in 
procuring  the  passage  of  the  bill;  but  there  is  nothing  to 
show  anything  like  a  partnership  between  the  parties.  On 
his  own  statements  the  most  he  could  claim  was  a  half 
interest  in  the  franchise  for  "lobby  service;"  but  not  even 
that  as  a  partner.  {WheeXer  v.  Farmer,  38  Cal.  203,  and 
cases  cited;  Hasketh  v.  Blanchard,  4  East,  184;  Harding  v. 
Foxcraft,  6  Greenl.  77;  Thomdike  v.  DeWolf,  6  Pick.  120; 
Parsons  on  Part  648.) 

But  even  admitting,  for  the  sake  of  the  argument,  that 
there  was  a  clear  and  binding  agreement  of  partnership 
entered  into  between  Powell  and  Maguire,  that  Maguire 
afterwards  repudiated  it,  and  himself  proceeded  and  em- 
barked his  means  in  the  proposed  business  of  the  partner- 
ship, and  that  Powell  never  contributed  time,  attention, 
means,  or  labor  to  the  business  Maguire  thus  carried  on  in 
disregard  of  the  partnership  agreement,  is  there,  any  princi- 
ple of  law  or  equity  that  will  make  the  individual  means 
of  Maguire  partnership  funds,  and  the  increase,  partnership 
profits,  or  entitle  Powell  to  a  division?  We  know  of  no 
such  principle  or  rule.  Upon  general  principles,  in  the  case 
supposed,  Maguire  would  only  be  liable  for  a  breach  of  con- 
tract, for  which  he  would  be  bound  to  render  compensation. 
What  would  the  compensation  be?  Clearly  not  half  the 
profits  and  stock  of  the  business  to  which  the  supposed  ex- 
eluded  partner  never  contributed  either.     In  the  ordinary 
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case  of  an  employment  for  a  definite  period  of  timey  if  ihe 
employer  wrongfully  dismiss  the  employg,  he  is  liable  for 
damages;  but  these  are  not  the  full  compensation  for  the 
unexpired  term  of  service^  but  merely  an  indemnity  for  the 
damage  sustained.  (Clark  v.  Marsiglick,  1  Den.  318 ;  Martin 
V.  Wilson,  id.  605;  Spencer  v.  Hoisted,  id.  608;  Owen  v. 
Fririk,  24  CaL  178;  Shanrum  v.  Comstock,  21  Wend.  459; 
HecJeer  v.  McCrea,  24  Wend,  809 ;  Ashbumer  v.  Baichen,  3 
Seld.  264 ;  DurJcee  v.  Mott,  8  Barb.  428 ;  Holmes  v.  Davis,  19 
N.  T.  494;  Oiles  v.  Morrison^  50  Barb.  50;  Utter  v.  Chap- 
man, 38  Cal.  659.) 

There  were  many  errors  of  law  committed  on  the  triaL 
Among  others  it  was  error  to  admit  parol  evidence  to  estab- 
lish the  pretended  contract,  which,  if  there  ever  was  any, 
was  void  under  the  Statute  of  Frauds.  It  was  not  to  be 
performed  within  a  year.  Besides  this,  a  franchise  of  this 
character  is  embraced  within  the  term  ^^ands,  tenements, 
and  hereditaments,"  as  used  in  the  statute,  prohibiting  any 
estate,  or  interest  therein,  or  trust  or  power  relating  thereto, 
to  be  created,  granted,  assigned,  surrendered,  or  declared, 
except  in  writing.  (BaiLSch  v.  Van  Hagan,  17  CaL  122; 
Wait  V.  Van  ATlen,  22  K  Y.  822 ;  Ytvrhide  v.  TJ.  8.,  22 
How.  290;  Ray  v.  Wilson,  18  Ind.  12;  13  Wend.  279;  23 
HI.  370.) 

Again,  there  was  error  in  denying  the  defendant's  motion 
for  nonsuit,  and  on  this  among  other  groimds — the  subject 
matter  of  the  alleged  contract  was  not  a  legal  subject  matter 
of  contract.  The  rights  asserted  by  plaintiff  were  founded 
in  illegality,  in  that  they  were  based  upon  a  combination  to 
exercise  improper  influence  on  the  Legislature  in  the  dis- 
charge of  its  duty ;  and,  also,  because  the  Legislature,  in  the 
exercise  of  its  bounty,  and  in  the  discharge  of  its  sovereign 
duty,  granted  the  franchise  to  the  (fefendant  alone,  and  those 
whom  he  might  afterwards,  by  instrument  in  writing,  asso- 
ciate with  him  in  the  performance  of  ihe  duties  imposed; 
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and  parol  evidenoe  was  mocnnpeteiit  to  oontrol,  qualify,  or 
in  any  manner  vaiy  the  terms  of  the  Act  itself — the  express 
language  of  the  statute  being  the  only  l^al  means  of  ascer- 
taining who  are  the  intended  recipients*  of  the  legislative 
bounty.  In  other  words^  the  alleged  contract  was  void  as 
against  public  policy.  (MiUs  v.  Mills^  86  Barb.  474 ;  Brovm 
V.  Brawn,  34  Barb.  888 ;  Rose  v.  Trax,  21  Barb.  361 ;  Haarris 
T.  Roof,  10  Barb.  494;  (TtS  ▼.  WUUams,  12  La.  An.  21»; 
Clippenger  v.  Hepbaugh,  6  W.  &  Serg.  315 ;  HartzfiM  ▼. 
Gurden,  7  Watte,  162;  Brtfm  v.  Reynolds,  6  Wise  200; 
Powers  v.  8kvrm/er,  84  Verm.  274;  Wood  v.-  Gaamj  6  Dana, 
866 ;  Frost  v.  InhabUanis  of  Behnant,  6  Allen,  162 ;  MagiU  v. 
Burnett,  7  J.  J.  Marsh.  640 ;  Gunmngham  v.  OunMngham,  18 
B.Monroe,  19  )  Eddy  y.  Oaperton,  4  R  1. 894 ;  Fuller  v.  Dame, 
18  Pick.  472 ;  Ovlieh  v.  Baily,  6  Halst  87 ;  Pingry  v.  WmA- 
fcKm,lAiken^264;  iffpence v. Harvey, 22 CaL  866;  Bwanv. 
Charpennmg,  20  Cal.  182 ;  Valenime  v.  Stewart,  16  Cal.  387 ; 
'DevUn  v.  Brady,  32  Barb.  618;  Devlin  v.  Brady,  86  N.  T. 
681 ;  Davidson  v.  Seymour,  1  Bosw.  92 ;  Satterlee  v.  /onM,  8 
Bner,  116;  Bartlett  v.  Coleman,  4  Pet  184;  CappocJc  v. 
.Bourer,  4.M.  &  Wels.  861;  Wilder  v.  CoSier,  7  Maryland, 
278;  Krehhin  y.  Eaycrofi,  26  Ma  896;  Martin  ▼.  Wade, 
87  CaL  168,  and  cases  cited.) 

We  are  not  imaware  of  the  decision  of  this  Ooart  in  MUes 
T.  Thome,  88  OaL  886 ;  bat  in  that  case  the  agreement,  upon 
which  it  was  held  tha;t  Miles  was  entitled  to  one  half  the 
franchise^  was  subs^nent  to  the  grant,  and  he  aotoally  did 
reconstruct  and  repair  the  subject  matter  of  the  franchise 
imder  the  agreement.  All  that  was  said  in  the  opinion  as  to 
the  validity  of  the  original  agreement  to  procure  the  fran- 
diise  was  obiter,  and  at  best  questionable  doctrine.  Accord- 
ing to  the  test  there  expressed,  there  is  scarcely  a  ^obby'' 
arrangement  0ver  made  that  would  not  be  legal.  The  true 
rule,  in  the  language  of  Justice  Fqxld  is  that  ^^all  agree- 
ments for  a  share  in  the  result  of  legislation  suggest  the  use 
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A  partnership  rnufit  in  all  oases  exist  in  advance  of  its 
business.  Before  the  partnership  business  can  be  launched, 
there  must  be  an  association  of  the  partners  for  the  purpose 
of  embarking  in  the  enterprise.  It  is  hard  to  conceive  of  a 
business  which  does  not  require  preparations  preliminary  to 
its  practical  operation,  and  the  cooperation  of  partners  in 
making  these  prepai'ations  is  as  legitimately  within  the  scope 
of  the  partnership  as  their  acts  after  the  principal  business 
bfts  actually  been  commenced.  (Smith  v.  Tarlton  &  FirHey, 
2  Barb.  Ch.  386.)  Our  position  then  is,  tiiat  Powell  and 
Maguire  were  partners,  and  that  as  such  they  .cooperated  in 
all  that  was  done  to  procure  the  franchise,  and  that  the  fran- 
chise was  applied  for  and  obtained  by  them  under  the 
express  agreement  that  it  was  to  be  used  by  them  as  part- 
ners in  carrying  on  the  proposed  ferry  business.  The  evi- 
dence shows  that  they  associated  themselves  together  as 
partiierQ,  and  as  such  applied  for  and  obtained  the  franchise, 
and  we  insist  that  neither  of  them  can  exclude  the  other 
from  a  share  of  the  acquisitions  of  the  association,  merely 
because  by  the  terms  of  the  partnership  it  was  to  eontinne 
for  a  longer  period  than  the  law  would  recognixe  as  obliga- 
tory upon  either  of  them. 

Being  such  partners,  the  grant  of  the  franchise  to  ^^Magnire 
•ad  his  associates"  rendered  Maguire  a  trustee,  holding  for 
himself  and  Powell.  (Beofumon  v.  Whitney,  20  Maine,  418 ; 
Oollyer  on  Pari.  136 ;  2  Black.  Com.  244;  Bouvier  Law  Die 
**  Purchase. '*)  The  franchise  being  essential  to  the  copart- 
nership business^  as  soon  as  it  wios  acquired  it  vested  by 
operation  of  law  in  the  partnership.  (Forster  v.  Hale,  5 
Ve^BOS;  Leach  r.  Leach,  18  Pick.  68;  Featherstonhough  v. 
Femviek,  17  Yea.  298;  Dart  on  Vendors,  434;  CoUyer  on 
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Part  181 ;  Tiffany  &  Bullard  on  Trust  188 ;  Marcy  v.  Her- 
riekf  18  Penn.  St  128 ;  see,  also,  Jenkins  v.  Frinky  30  Cal. 
686.) 

Granting  that  a  prospective  legislative  grant  of  a  franchise 
such  as  this  was  a  mere  jtLS  precarium  and  not  susceptible 
of  being  contracted  for,  yet  this  franchise  when  obtained  was 
property,  and  as  such  might  be  the  subject  of  an  implied 
trust  There  is  nothing  in  a  ferry  franchise,  as  such,  which 
can  prevent  an  assignment  of  it  If  it  is  inequitable  for  a 
partner  to  exclude  his  c-opartner  from  a  share  in  the  franchise, 
and  the  law  allows  him  to  associate  his  copartner  with  him 
in  its  enjoyment  if  he  desires,  why  would  not  equity  compel 
him  to  do  that  justice  which  the  law  does  not  forbid  his  doing 
voluntarily  t  The  grant  here  was  not  to  John  Maguire  alone, 
but  to  him  '^  and  his  associates  "  already  selected,  or  to  be 
selected.  It  was  not  a  personal  trust  reposed  in  him,  but 
was  made  expressly  assignable  by  the  use  of  the  words  ^  and 
assigns." 

There  is  nothing  illegal  or  contrary  to  public  policy  in  a 
joint  effort  of  partners  to  procure  for  themselves  a  franchise 
from  the  Legislature.  There  is  and  can  be  no  illegality  in 
eeeldng  what  the  Legislature  can  ^lawfully  grant.  If  such 
franchises  are  given  to  and  may  be  enjoyed  by  more  than 
one,  why  cannot  two  or  more  piersons  unite  in  praying  for 
them  ?  If  all  legidation  must  be  the  "  spontaneous  act  of 
the  legislative  department,"  it  would  be  equally  unlawful 
for  one  man,  as  for  several,  to  petition  for  and  use  his  influ- 
ence to  obtain  a  legislative  grant  for  himself.  Unless  the 
law,  oat  of  tender  regard  for  the  weakness  of  legislators, 
prohibits  all  application  to  them  for  franchises,  there  was  no 
iiTipropriety  whatever  in  the  combination  of  Maguire  and 
Powell  to  obtain  theirs  from  the  Legislature.  The  case  of 
MSes  V.  Thorn,  38  Cal.  335,  is  an  authority  directly  in  point 
and  fully  supports  thia  position, 
yoi»  ZLiiL— a 
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By  the  Court,  Crockett,  J. : 

In  the  year  1866  the  Legislature  granted  to  the  defendant, 
**his  associates  and  assigns,'*  a  franchise  authorizing  him  or 
them  to  establish,  and  for  twenty  (20)  years  to  maintain,  a 
steam  ferry  between  Vallejo  and  Mare  Island.    Shortly  after 
obtaining  the  franchise  the  defendant  constructed  a  steam 
ferry-boat  at  his  own  expense,  and  in  the  Spring  of  1867 
commenced,  and  has  ever  since  continued,  to  use  her  as  a 
ferry-boat  between  said  points.     The  plaintiff  claims  that, 
before  the  franchise  was  obtained,  he  and  the  defendant  had 
entered  into  a  parol  agreement,  to  the  effect  that  they  would 
jointly,  at  their  mutual  expense  and  for  their  mutual  benefit, 
establish  and  operate  a  steam  ferry  between  said  points; 
and  as  a  part  of  said  agreement,  it  was  further  understood 
and  agreed  that  they  would,  if  practicable,  obtain  from  the 
Legislature,  for  their  joint  and  mutual  benefit,  a  franchise 
authorizing  the  establishment  of  sfdd  ferry,  with  the  right 
to  operate  the  same;  that  it  was  agreed  between  them  that 
the  franchise  should  be  obtained  in  the  name  of  the  defend- 
ant and  his  associates,  and  the  plaintiff,  through  his  f  riexidly 
relations  with  the  Senator  from  that  district,  was  chiefly  or 
wholly  instrumental  in  procuring  the  franchise  to  be  granted; 
that  immediately  after  the  franchise  was  obtained,  he  ap- 
plied to  the  defendant  to  convey  or  assign  to  him  on©  half 
of  it,  in  accordance  with  their  previous  agreement;  that  the 
defendant  at  first  promised  to  make  the  transfer,  but  evaded 
doing  so  from  time  to  time,  and  finally  expressly  refused; 
and  commenced,  and  has  ever  since  continued,  to  operate 
the  ferry  for  his  own  emolument,  denying  the  plaintiff's 
right  to  participate  therein.    The  action  is  brought  to  estab- 
lish the  plaintiffs  right  to  one  half  the  franchise  and  ferry, 
and  for  an  accoimting.     The  answer  explicitly  denies  that 
there  was  any  understanding  or  agreement  to  the  effect  that 
the  plaintiff  was  to  have  any  interest  whatever  in  the  fran- 
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chise  or  ferry^  or  that  he  is  entitled  to  participate  in  any 
manner  therein.  At  the  hearing  the  Court  decided  the 
issues  in  favor  of  the  plaintiff,  and'  after  an  accounting  was 
had  entered  a  judgment  accoriUngly.  The  defendant  appeals^ 
as  well  from  the  judgment  as  from  an  order  denying  his 
motion  for  a  new  trial. 

Upon  the  plaintiff's  own  showing  the  contract'  was,  at 
most,  byt  an  agreement  to  form  a  partnership,  to  take  effect 
when  the  franchise  was  obtained;  but  it  clearly  appears  that 
the  partnership  was  never  launched.  On  the  contrary,  the 
defendant  proceeded,  shortly  after  obtaining  the  franchise, 
to  construct  a  steam  ferry-boat,  at  his  own  expense,  and  for 
his  own  exclusive  use,  and  has  ever  since  used  her  for  main- 
taining the  ferry,  at  his  own  cost  and  for  his  exclusive 
benefit,  denying  the  plaintiff's  right  to  participate  therein, 
and  excluding  him  from  the  management  and  control 
thereof.  Upon  these  facts,  it  is  obvious  that  if  the  plain- 
tiff's rights  rested  solely  on  a  verbal  agreement,  to  the 
effect  that  he  and  the  defendant  would  establish  and  main- 
tain the  ferry  at  their  joint  expense,  and  for  their  joint 
benefit,  without  reference  to  the  franchise,  the  plaintiff's 
only  remedy  would  be  an  action  at  law  for  a  breach  of  con- 
tract He  would  have  no  right  to  participate  in  the  profits 
of  an  enterprise  to  which  he  had  contributed  nothing,  and 
could  claim  no  interest  in  a  boat  constructed  by  the  defend- 
ant,  at  his  own  expense,  and  for  his  own  use,  nor  in  the 
earnings  thereof.  In  such  cases  it  is  well  settled  that,  when 
the  partnership  was  never  launched,  and  when  one  of  the 
copartners  has  proceeded  to  conduct  the  enterprise  in  his 
own  name,  at  his  own  cost,  and  for  his  own  exclusive  benefit, 
excluding  the  other  party  therefrom,  and  repudiating  the 
partnership  agreement,  the  only  remedy  of  the  injured  party 
is  an  action  at  law  for  a  breach  of  contract.  There  would 
be  in  such  a  case,  no  existing  partnership,  but  only  an  agree- 
ment to  form  one,  which  was  never  consummated  by  launch- 
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ing  the  enterprise.  But  it  remains  to  be  considered  whether 
the  plaintiff  stands  upon  a  better  footings  because  there  was 
coupled  with  the  contract  a  further  agreement  that,  in 
futherance  of  the  enterprise,  they  would  obtain,  as  they 
afterward  did,  the  ferry  franchise  in  the  name  of  the  defend- 
ant, his  associates  and  assigns,  for  their  joint  benefit.  Upon 
this  branch  of  the  case  the  first  inquiry  is,  whether  a  Court 
of  equity,  upon  the  facts  stated  in  the  complaint,  will  decree 
the  defendant  to  be  a  trustee,  holding  the  legal  title  to  a 
moiety  of  the  franchise  for  the  use  of  the  plaintiff.  In  Miles 
V.  Thome,  38  Cal.  335,  we  had  occasion  to  consider  a  some- 
what similar  question.  In  that  case  it  appeared  that  Thome, 
at  his  own  expense,  had  constructed  and  maintained  a  wagou 
road  for  public  travel;  but  the  road  having  gotten  out  of  re- 
pair, he  desired  to  obtain  from  the  Legislature  a  franchise 
authorizing  him  to  reconstruct  the  road,  and  to  collect  tolls 
thereon;  and  with  this  view  he  agreed  with  Miles,  that  if 
the  latter  would  prepare  a  proper  bill  for  that  purpose,  and 
present  it  to  a  member  of  the  Legislature  for  introduction 
into  that  body,  he  would  convey  to  Miles  one  half  the  fran- 
chise, when  obtained.  It  further  appeared  that  after  the 
franchise  was  obtained  in  the  name  of  Thome,  the  agree- 
ment was  renewed,  and  Miles  was  placed  in  possession  of 
one  half  the  road,  which  he  repaired  at  his  own  expense — 
Thome  repairing  the  other  half,  and  collecting  tolls  on  the 
whole  road.  The  action  was  brought  to  compel  a  convey- 
ance of  one  half  the  franchise,  and  for  an  accounting.  On 
these  facts,  we  held  that  the  contract  was  not  contra  honos 
mores,  and  that  the  plaintiff  was  entitled  to  the  relief  de- 
manded. But,  in  the  case  at  bar,  the  facts  are  quite  dif- 
ferent— ^the  plaintiff  has  not  been  let  into  possession,  nor 
expended  any  time,  labor,  or  money  under  the  frandiise, 
but  rests  solely  on  his  naked  right  under  the  antecedent 
verbal  agreement,  to  compel  the  defendant  to  convey  to  him 
a  moiety  of  the  franchise.     In  my  opinion,  principles  of 
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pnblie  poli<y  forbid  liiat  a  Oourt  of  equity  should  enf 0Y06 
such  a  trost^  resting  wholly  on  an  antecedent  agreement,  that 
some  one  else  beside  the  beneficiary  named  in  the  c^tute 
was  to  participate  in  its  benefits,  in  virtue  of  a  secret  under- 
standing between  the  parties  to  that  effect.  Such  a  prao- 
tice,  if  sustained  by  tiie  OourtSy  would  naturally  lead  to 
powerful  combinations  to  procure  vicious  and  corrupt  legis- 
lation in  the  name  of  the  least  obnoxious  of  the  parties,  on 
an  agreement  of  the  confederates  to  divide  the  spoils  be^ 
tween  them.  When  the  Legislature  grants  a  franchise  to  a 
partionlar  person,  his  associates  and  assigns,  it  delegates  to 
Um  the  right  to  select  the  person  thereafter  to  be  associated 
widi  him  in  the  enterprise.  After  obtaining  the  franchise, 
if  he  shall  then,  by  a  new  contract  upon  a  proper  considera- 
tion, and  in  due  form,  agree  to  convey  a  portion  of  it  to  an- 
other, or  if  he  shall  afterwards  ratify  an  antecedent  con- 
tract otherwise  unobjectionable,  as  in  Miles  v'.  Thame,  and^ 
shall  let  the  party  into  possession,  thereby  causing  him  to 
expend  his  time,  labolr,  or  money  in  furtherance  of  the 
enterprise,  as  was  done  in  that  case,  there  can  be  no  doubt 
that  a  Court  of  equity  would  enforce  such  a  contract  But 
if  several  persons  desiring  to  obtain  a  franchise  from  tbo 
Xegislature,  in  which  they  are  all  to  be  mutually  interested, 
see  fit  to  ask  it  in  the  name  of  only  one,  public  policy  requires 
that  they  should  be  made  to  rely  solely  on  his  good  faith  in 
carrying  out  the  agreement;  and  if  he  repudiates  the  con- 
tract on  obtaining  the  franchise  a  Court  of  equity  will  grant 
no  relief.  It  may  be  that,  if  the  Legislature  had  known 
beforehand  who  the  real  parties  in  interest  were,  they 
would  not  have  made  the  grant ;  and  if  the  Courts  could  be 
appealed  to,  to  enforce  such  secret  antecedent  as^eraents. 
unsupported  by  any  subsequent  acts  of  the  osteDsible  bene- 
ficiary, it  is  evident  that  powerful  secret  combinatioTis  would 
be  formed  to  procure  vicious  legislation  under  false  pre- 
tenses.   What  might  appear  to  be  a  harmless  or  beneficia] 
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enterprise  under  the  control  of  one  person  of  good  ohanicter, 
might  prove  to  be  a  very  dangerous  and  pernicious  scheme 
in  the  handi  of  twenty  secret  associates  of  bad  character, 
and  to  whom  the  Legislature  might  have  refused  to  make  the 
grants  if  their  interest  had  been  disclosed  on  the  face  of  ihe  I 

bilL    I  think  the  rule  adopted  in  Miiea  ▼.  Thame  ought  not  ' 

to  be  extended  beyond  the  facts  of  that  case;  and  I  am, 
therefore,  of  opinion  that  a  Court  of  equity  ought  not  to  | 

enforce  the  verbal  agreement  set  up  in  the  complaint,  to  the  ' 

effect  that  it  was  agreed  before  the  franchise  was  obtained 
that  the  plaintiff  was  to  be  equally  interested  in  it  with  the 
defendant.  In  my  opinion  the  judgment  should  be  reversed, 
and  the  cause  remanded,  with  an  ord^  to  the  Ctourt  below 
to  dismiss  the  actioiL 


Bhodxs,  J.,  concurring: 

I  concur  in  the  foregoing  opinion  and  judgment,  and  I  am 
of  the  opinion  that  Hie  franchise  in  question  is  real  estate; 
that  in  its  transfer  it  is  to  be  governed  by  the  rules  applicable 
to  the  transfer  of  title  to  other  real  estate  —  the  provisions 
of  the  Statute  of  Frauds,  and  the  rules  in  equity,  respecting 
the  creation  of  trusts  —  and  that  the  evidence  in  this  case 
fails  to  show  the  creation  of  a  trust  in  favor  of  the  plf^iyitlflP 
within  those  rules. 

Mr.  Chief  Justice  Sfkaous  did  not  participate  in  the 
forgoing  decision. 
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Opinion  of  the  Oonrt  —  Wallace^  C  J. 
[No.  8,684.] 

OLIVER  IRWIN  V.  A.  P.  TOWNE  and  SAMUEL  H. 

TOWNE. 

Obub  ov  Buvbuoi  C9on»  as  to  Nbw  Tbiau — When  tlio  Bnpromo 
Court  rovor^i  u  order  of  aa  tnforlor  Govt  denylns  a  motion  for  a 
now  trial  and  remands  the  eanee  for  fordier  i^roceedlngs,  In  accordance 
with  the  opinion  glren  in  the  caoe»  which  opinion  does  not  Indicate  that 
the  proceedings  should  be  different  from  the  proceedlngB  that  wonld 
haye  followed  the  graatlag  of  the  motion  for  a  new  trial  In  the  first 
places  the  order  of  the  Supreme  Conrt  places  the  ease.  In  point  of  the 
mere  procednre  to  be  followed,  in  the  same  sltnatlon  as  thongh  the 
Oonrt  below  had  directed  a  new   trial. 

Thb  appeal  in  this  case  was  decided  at  the  October  Tenn, 
'1871;  and  is  re^rted  in  42  CaL  p.  881.  The  defendants 
applied  to  the  Supreme  Court  for  a  modification  of  ihe  judg- 
ment 

The  other  facts  are  stated  in  the  opinion. 

Bj  the  Court,  Waixa-gx,  C.  J.: 

In  reversing  the  order  denying  the  motion  for  a  new  trial 
an  opinion  was  filed  in  which  a  ccmstruction  was  given  to 
the  descriptive  caUs  in  the  deed  under  which  the  plaintiff 
daimedy  but  the  opinion  intimated  nothing  as  to  what  par- 
ticular proceedings  were  to  be  had  on  the  return  of  the  cause 
to  the  Court  below.  It  concluded  as  follows :  "  Order  deny- 
ing a  new  trial  reversed  and  cause  remanded  for  further  pro- 
ceedings in  accordance  with  this  opinion."  Had  the  Court 
below  sustained  the  motion  of  the  plaintiff  for  a  new  trial, 
no  question  could  have  arisen  as  to  the  proceedings  to  fol- 
low in  the  cause.  Had  no  appeal  been  taken  from  such 
an  order  a  new  trial  must  have  been  the  result,  unless  the 
plaintiff  had  dismissed  the  action.  The  order  of  this  Court 
reversing  the  order  denying  the  motion  and  remanding  the 
cause  for  further  proceedings  in  accordance  with  the  opinion 
filed,  places  the  case,  in  point  of  the  mere  procedwe  to  he 
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followedj,  in  the  same  situation  as  though  the  Court  below 
had  itself  directed  a  new  trial^  for,  as  we  have  said,  there  is 
nothing  to  be  found  in  the  opinion  filed  which  would  indi- 
cate that  the  proceedings  to  be  had  should  be  different  from 
the  proceedings  in  any  other  case  in  which  an  application  for 
•  new  trial  had  been  allowed. 

The  application  for  a  modification  of  the  order  entered  ] 
JB  denied  and  the  remittitur  will  iaane  forthwith* 


[Nou  2,871.] 


JOHN  THOMPSON  ir.  ARTHUR  THORNTON  amu 
ISAAC  STANLEY. 


DMraci'Af  CtanncATB  or  Cubrx. —  A  Clerk's  eertlfleata^  llled  In 

of  a  motion  to  dltmfn  an  appeal  under  Bnle  Four  of  the  Supreme  Court* 
!•  def^tlve.  If  it  fail  to  state  the  fact,  or  the  date  of  the  serrlee  of  tfa« 
notice  of  appeal,  or  the  character  of  the  eyidence  of  serrice. 

Qbtificati  to  Show  Statembnt  was  BwmtMD. — Where  a  statement  oa 
appeal  has  properly  been  filed,  the  Clerk's  eertUlcate  most  show  that 
the  statement  waa  settled. 

^iMry.^ — Whether  a  statement  on  an  appeal  from  an  order  grantlas 
or  refusing  a  new  trial   would  In  any  case  be  neoessanr  or  proper. 

ApFEAii  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict^ County  of  San  Joaquin. 

The  plaintiff  had  judgment  and  the  defendant  appealed. 

Oeorge  W.  Tyler,  for  Appellant 

Terry  &  Qomt,  for  RespondentSy  moved  to  dismiaa  tfio  ap> 
peal  upon  a  Clerk's  certificate. 

[The  certificate  is  not  on  fila — ^BBPOiBTBB.] 

By  the  Courts  Rhodes^  J.: 

Motion  to  dismiss  the  appeal^  upon  a  Olerk'a  certificate^ 
under  Bule  Four. 
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The  oerdficate  is  defective  beoauae  it  does  not  atale  aiiher 
llie  fact  or  the  date  of  the  aervioe  of  the  notice  of  appeal, 
or  ibe  eharaoter  of  the  evidence  of  service.  It  is  certified 
that  a  statement  on  appeal  was  filed,  that  amendments  wore 
filed,  bnt  that  the  statement  has  not  been  settled  It  is  cer- 
tified that  the  appeal  is  taken  from  an  order  granting  a  new 
trial  Whether  a  statement  on  an  appeal  from  an  order 
granting  or  refusing  a  new  trial  would  in  any  case  be  neces- 
saiy  or  proper,  it  is  unnecessary  at  this  time  to  decide;  but 
it  has  repeatedly  been  announced  by  this  Court,  that  in  cases 
where  a  statement  on  appeal  had  properly  been  filed,  the 
certificate  muti  show  that  the  sUUement  had  been  aetUed, 
otherwise  the  certificate  would  not  comply  with  Bule  Four, 
and  the  respcmdent  would  not  be  entitled  to  have  the  appeal 
dismissed  on  his  ea?  parte  motion. 

Kotion  denied. 


SAITFOKD  BENNETT  v.  WILLIAIC  a  WALLACE, 
JuBos  OF  TBB  DunicT  Ooubt  oy  tbb  Smvmktk  Judicial 

DlBTUOT. 

na  Wbi*  op  CmvosABi  Lnsw^-Th^  writ  of  4»rtionui  Itet  obIj 
IB  tboM  CMM  Is  which,  la  the  exerelM  of  jndleiml  taneUoiifl,  aa 
«CMt  of  Jarlidtctlon  hag  occurred  and  In  whieh  there  la  bo  appeal,  nor 
la  the  Judgment  of  the  Coort  any  plain,  vmSj,  aad  aSeqiiate  remeSj. 

OBABI      WtU*      HOT      LlB      WHnBB      AM      ArFBU.      MMBf      BATS      BIBir 

Taksn. —  la  a  caae  where  aa  ai^eal  from  the  Jotfgmeat  might  haTO 
heen  Ukea,  hot  the  time  for  taking  It  waa  anffered  to  elapee,  the 
caae  doea  aot  therehj  hecome  one  In  which  '*  there  la  ao  appeal,** 
wlthla  the  flNaalag  of  the  Practice  Act,  See.  46Sw 
Kv  ov  TBI  PBAcnca  ACT  AO  TO  CBBTioaAxi* — Tho  Piactlee  Act,  aa 
to  the  wilt  of  certiorari,  waa  lateadad  to  anpply  a  nnedy  where  aoae 
eslated  la  the  first  Inatance,  and  aot  to  aopplenoat  ooo  loot  thiongh 
tae  lachea  of  the  party  hlmaelf. 
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CxBTioBAsi  to  the  Judge  of  tiie  Seventk  Judicial  District 

The  petition  represcoits  that  on  the  26th  day  of  Sq^ytember, 
1867,  the  DiBtrict  Judge,  at  his  chambers^  signed  a  decree 
in  the  case  of  Susan  Bennett  against.the  petitioner,  in  which 
it  was  adjudged  and  decreed  that  the  bonds  of  matrimony 
existing  between  the  parties  be  dissdyed;  that  the  petitioner 
pay  to  Susan  Bennett  the  sum  of  five  hundred  dollars  for 
her  costs,  and  thirly  dollars  per  month  for  the  support  of  an 
infant  child ;  that  the  said  Susan  have  the  care  and  custody 
of  the  child,  and  that  said  decree  be  entered  as  of  the  last 
day  of  the  proceeding  June  Term  of  the  Court  The  i>eti- 
tioner  further  states  that  there  was  no  stipulation  or  conaent 
of  the  parties  that  the  cause  should  be  heard  at  chambers^ 
or  that  the  decree  should  be  entered  9a  of  the  June  Term, 
and  he  asks  the  Supreme  Court  to  set  aside  the  decree  on. 
the  ground  that  the  District  Judge  exceeded  his  jurisdiction. 
It  does  not  appear  that  any  attempt  was  made  to  take  an 
appeaL 

A.  Thomas,  for  Petitioner,  cited  In  Be  Presentmenis  Co., 
14  Mayo  Jr.  C.  L.  R  392 ;  People  y.  Supervisors  of  AUe- 
ghan/y,  16  Wend  1»8 ;  People  y.  OUy  of  Rochester,  21  Barb. 
666;  Matter  of  Mount  Morris  Square,  2  Hill,  14  (1»  K  Y. 
681). 

J.  B.  Southard,  for  Bespondent,  cited  Milttken  ▼.  Huber, 
21  OaL  166 ;  People  v.  Shepard,  28  CaL  116}  Clary  y.  Hoag- 
land,  13  CaL  173. 

By  the  Court^  Waulaob,  0.  J. : 

The  writ  of  certiorari  lies  only  in  those  cases  in  whidi,  in 
the  exercise  of  judicial  functions,  an  excess  of  jurisdieticn 
has  occurred  —  and  in  which  "  there  is  no  appeal,"  etc  (Pr. 
Act,  Sec  456.)  Unless  the  case  be  brought  witjiin  both  these 
conditions,  the  writ  must  be  dismissed. 
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• 

It  is  not  denied  on  the  paa*t  of  the  petitioner  that  tiie  final 
judgment  and  the  orders  of  the  Distriet  Conrt  in  qneadon 
might  have  been  examined  here  np<»i  appeal  taken  in  time 
for  that  purpose;  bnt  it  is  insisted  that^  as  the  time,  limited 
by  statute  for  the  taking  of  the  appeal  has  been  suffered  to 
elapse,  the  case  has  thereby  become  one  in  which  tiiere  is 
BO  appeal,  and  is  thus  brought  within  the  terms  of  the  stat- 
ute referred  to.  This  view  is  answered  by  the  case  of  MilUr 
hen  V.  Huber,  21  Cal.  166.  The  statute  was  intended  to 
supply  a  remedy  where  none  existed  in  the  first  instance^  and 
mot  to  supplement  one  lost  through  the  laoheB  of  the  party 
himself. 

Writ  dismissed. 


CNo.  S^Oi.] 

LOXnS  OBOSS  BT  AU  IT.  R  AHD  P.  J.  OASSni. 
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and  eommentod  opoo. 

Apfsal  from  the  Distriet  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Franoiscow 

The  facts  are  stated  in  the  opinion. 

Pfingle  A  Pringle,  for  Appellant. 

Wm.  HoAfa,  for  Bespondent. 
By  the  Court,  Bhodss,  J. : 

The  respondent  moves  that  the  appeal  be  dismissed,  and 
in  support  of  the  motion  files  a  certificate  of  the  Clerk  of 
the  Court  below,  which  is  as  follows  (omitting  the  title,  etc) : 
**I,  William  Harney,  County  Clerk  of  the  City  and  County 
of  San  Francisco,  and  ex  officio  Clerk  of  the  Twelfth  District 
Oourt  in  and  for  said  city  and  county,  do  hereby  certify  as 
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foUowB,  m:  That  judgment  and  diamiflsal  were  venderad 
and  entered  in  this  action  in  favor  of  def endaiits,  together 
with  defendants'  ooeta  and  disbnrsementB  incurred  in  said 
eanse^  amounting  to  the  sum  of  nineteen  dollars  and  seventy- 
five  cents,  on  the  S8th  day  of  July,  A.  D.  1870.  That  on 
the  19th  day  of  January,  A.  D.  1871,  plaintiffs  filed  a  notice 
of  appeal  in  said  eanae,  wherein  they  appealed  to  the  Su- 
preme Court  of  the  State  of  California,  from  the  said  judg- 
ment therein  made  and  entered  on  the  28th  day  of  July,  A. 
D.  1870,  in  favor  of  defendants  and  against  plaintiffs,  and 
from  tiie  whole  thereof,  and  that  said  notice  of  appeal  was 
served  upon  the  respondent  on  the  19th  day  of  January, 
1871,  as  appears  from  the  endorsement  thereon  in  Ihe  fol- 
lowing words  and  figures:  'Service  of  within  made  on 
plaintiff  this  19th  January,  1871.  Fring^e  ft  Pringle,  attor- 
neys for  plaintiff.'  That  an  undertaking  on  appeal,  in  due 
form  of  Iti^,  was  filed  in  said  cause  on  the  19th  day  of 
January,  A.  D.  1871.  That  no  statement  on  appeal  has 
been  filed  in  said  cause.  That  the  appellants  have  not 
requested  the  Cl^k  of  said  Court  to  make,  or  to  certify  to, 
a  correct  transcript  of  the  record  in  said  cauae.  In  witness 
whereof,*'  etc 

The  certificate  fills  the  requirements  of  Bule  Four,  and  is 
sufficient  both  in  form  and  in  substance. 

Many  of  the  certificates  presented  to  this  Court  are  rad- 
ically defective,  and  the  above  certificate  is  inserted  in  order 
to  give  the  Clerks  and  counsel  a  convenient  and  accurate 
form.  It  can  readily  be  varied  to  suit  a  different  state  of 
facts. 

Appeal  dimniflsfldi 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
V.  OYBUS  SANFOED. 

IMDICTMENT  —  SUFFICIENT  Cbabqi  OF  Dbatb.^- In  AH  indictment  fw 
murder  It  was  charged  that  the  aocnaed,  "on  the  fourth  day  of 
September,  ▲•  o.  1870,  at  the  coonty  and  State  aforesaid,  did  feloniously, 
willfully,  maliciously,  and  of  his  malice  aforethought,  shoot,  kill,  and 
murder  one  Enoch  Barnes:"  ffeMt  to  be  a  sufficient  charge  of  tlM 
death   of   Barnes. 

Ob^bctxom  to  Jubob. — Where,  in  a  criminal  case,  a  juror  whose  name  is 
on  the  poll  tax  list  only,  is  sworn  to  try  the  cause,  and  the  de- 
fendant receives  the  juror  without  objection  as  to  his  competency,  he 
cannot  be  heard,  after  the  verdict  is  rendered,  to  object  that  th« 
juror  was  lacking  hi  this  particular. 

MnJCT  CoNSiDBRKD  AS  WAITED. —  In  a  Criminal  case  the  defendant's 
counsel  offered  to  question  a  witness  as  to  her  husband  having,  at 
her  instance,  approached  the  defendant's  friends  for  the  purpose  of 
obtaining  money  from  him.  Tlie  proffer  was  denied  by  the  court  '*  for 
the  present'*  No  exception  was  reserved,  the  proffer  was  not  sub- 
sequently renewed,  and  no  effort  was  made  to  obtain  an  ultimate 
decision  on  the  point:  H4Ui,  that  it  must  be  considered  as  waived. 

TlHTIMOMT     OF     WiTNBSfl     NOT     AN     SXFEBT     AS     TO     SANITY. —  A     WltUesS, 

even  though  not  an  expert,  who  details  a  conversation  had  between 
himself  and  another,  may  also,  in  connection  tlierewlth,  state  his 
opinion,  belief,  or  impressioii  as  to  the  stats  sf  the  mind  of  such 
person  as  these  seemed  to  the  witness  at  the  time  of  the  conversation. 

Bbliqiods  Belief  of  Witness  —  Dying  Declabationb. —  No  person  is 
to  be  held  incompetent  to  be  a  witness  In  this  State  on  account  of 
Ills  opinions  on  matters  of  religioBS  belief.  Tliis  role  applies  to  dy- 
ing declarations.    The  common  law  rule  in  this  respect  is  abrogated. 

Obal  Instbuction  in  Cbiminal  Case. —  The  giving  of  an  oral  taistrue- 
tion  to  the  jury,  in  a  criminal  case,  without  the  consent  of  the  de- 
fendant, is  error;  and  the  ssBseot  of  the  defendant  cannot  bs  pre- 
sumed from  ikis  presence  and  faUnrs  to  make  tlie  objection  when  the 
oral  Instruction  Is  given. 

Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
eial  District,  County  of  Los  Angeles. 

The  facts  are  stated  in  the  opinion* 

Haven  &  Howard,  for  Appellant. 

The  indictment  does  not  state  that  Barnes  died  within  a 
jear  and  a  day^    {People  v.  Michel,  34  Cal.  211,) 
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opinion  of  the  Court «-~  Wallace,  C  J. 

The  conviction  was  invalid  because  not  found  by  a  com- 
petent jury.  The  statute  requires  the  juror  to  be  assessed 
on  the  last  assessment  roll  of  his  township  or  coimty^  on  real 
or  personal  property,  or  both.  (Hit  Dig.  3870.)  One  juror 
was  on  the  poll  tax  list  only. 

The  Court  erred  in  not  permitting  the  defense  to  prove 
by  the  witness  Dolores  Orosco  —  the  principal  witness  for 
the  prosecution — that  at  her  instigation  her  husband  ap- 
proached parties  for  the  purpose  of  procuring  money  from 
the  defendant  to  enable  them  to  avoid  her  being  a  witness. 
Sucli  testimony  would  have  weakened,  if  not  entirely 
destroyed  the  value  of  her  evidence. 

Ta«  Court  erred  in  allowing  the  witness  Bums,  who  was 
not  an  expert,  to  testify  in  regard  to  the  condition  of  mind 
of  the  deceased  at  the  time  he  made  purported  dying  decla- 
rations. (24  N.  Y.  298;  34  id.  190  j  36  id.  276.)  The  proof 
does  not  show  that  the  deceased  was  under  a  sense  of  Im- 
mediate or  impending  dissolution,  and  it  does  show  that 
he  was  not  under  any  religious  feeling  when  he  made  the 
purported  dying  declarations.  Such  declarations  must  not 
only  be  made  under  a  sense  of  impending  dissolution,  but  of 
his  '^accountability  to  his  Maker,  and  the  deep  impression 
that  he  is  soon  to  render  to  him  the  final  acoount"  (1 
Greenl.  Ev.  157.) 

The  Court  erred  in  charging  the  jury  oraUy.  (People  v. 
Payne,  8  Cal.  34;  People  v.  Bealer,  6  Cal.  246;  People  v. 
Demifii,  8  Cal.  423;  People  v.  Ah  Tong,  12  CaL  845;  Peo- 
pU  V.  Charles,  26  CaL  78.) 

Attorney  Oeneral  Jo  Hamilton,  for  Bespondent. 

By  the  Court,  Waixaox^  0.  J. : 

The  defendant  was  convicted  of  the  crime  of  murder  in 
the  second  degree,  committed  in  the  felonious  killing  of 
one  Enoch  Barnes ;  and  from  the  judgment  rendered,  and  an 
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order  of  the  Court  denying  hifr  motion  for  a  new  trial,  he 
proeecuted  this  appeal 

Rrst — ^The  fir&t  point  made  challenges  the  sufficiency  of 
the  indictment;  which,  after  the  usual  caption,  is  as  follows: 

**  The  said  Cyrus  Sanf ord  is  accused  by  the  Grand  J^ry 
of  the  County  of  Los  Angeles,  State  of  California,  by  this 
indictment,  found  this  eighth  day  of  September,  A.  D.  one 
thousand  eight  hundred  and  seventy,  of  the  crime  of  murder, 
committed  as  follows:  The  said  Cyrus  Sanf  ord,  on  the 
fourth  day  of  September,  A.  D.  eigbtecu  hundred  aad 
seventy,  at  the  county  and  State  aforesaid,  did  feloniously, 
willfully,  maliciously,  and  of  his  malice  aforethought,  shoot^ 
kill,  and  murder  one  Enoch  Barnes,  eontrary  to  the  form, 
force,  and  effect  off  the  statute  in  such  cases  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  people  of 
the  State  of  California.'' 

It  is  objected  that  ^*  the  indictment  does  not  state  that 
Barnes  died  within  a  year  and  a  day/'  etc.  This  objection 
rests  upon  the  circumstance  that  the  time  of  the  death  is  not 
specially  stated;  and  if  there  be  anything  in  the  objection, 
it  might  have  been  extended  further,  as  it  is  not  specially 
0toted  that  Barnes  died  at  all.  But  the  averment  in  sub- 
stance is  that  he  died  on  the  fourth  day  of  September,  1870, 
for  it  is  alleged  tfutt  on  that  day  the  prisoner,  of  his  malice 
aforethought,  did  kill  ^nd  murder  him — and  this,  under 
the  provisions  of  the  Criminal  Practice  Act,  is  sufficient. 
(People  V.  Cronin.  34  Oal.  191.) 

Second— ^There  is  nothing  in  the  objection  to  the  com- 
petenqr  of.  the  juror.  It  was  the  du^  of  the  defendant  in 
the  first  place  to  have  examined  him  as  to  his  competency 
in  the  respect  referred  to  at  the  time  the  jury  was  im- 
paneled. He  does  not  seem  to  have  made  any  objection  to 
his  competency  even  afterwards^  but  took  his  tml  before 
Him  with  a  knowledge  of  the  fact  that  his  name  was  on  the 
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poll  tax  list  only,  and  not  on  the  real  or  personal  property 
tax  list  Having  deliberately  taken  his  chance  of  a  favor- 
able verdict,  he  cannot  be  heard  to  object  now  that  a  juror 
of  bis  own  choosing  i^as  lacking  in  a  qualification  of  this 
technical  character.     (People  v.  Stonecifer,  6  Cal.  405.) 

Third  —  The  record  does  not  make  it  apparent  that  the 
Court  definitively  refused  to  permit  the  prisoner's  counsel  to 
interrogate  the  witness,  Dolores  Orosco,  as  to  her  husband 
having,  at  her  instance,  approached  the  prisoner's  friends 
for  the  purpose  of  obtaining  money  from  hiuL  The  proffer 
upon  that  point  was  denied  by  the  Court  '^  for  the  present," 
and  no  exception  was  reserved.  The  crose^xamination  of 
the  witness  was  thereupon  continued  at  considerable  length 
upon  other  points;  but  the  proffer  was  not  subsequently 
renewed,  nor  was  any  effort  made  to  obtain  the  ultimate 
decision  of  the  Court  thereon;  and  the  point  must,  there- 
fore, be  considered  as  waived. 

Fourth — ^The  next  point  relied  upon  concerns  the  admissi- 
bility of  the  evidence  given  by  Bums,  the  Sheriff,  by  whom 
the  prosecution  were  permitted  to  prove  certain  dying 
declarations  of  the  deceased.  The  witness  was  asked  by  the 
prosecution  to  state  the  condition  of  mind  of  the  deceased 
at  the  time — ^whether  it  was  dear  or  confused.  This  was 
objected  to  by  the  defense,  because  the  witness  was  not  a 
medical  man,  etc. ;  but  the  objection  was  overruled,  and  the 
witness  answered  in  substance,  that  judging  from  the  con- 
versation of  the  deceased  at  the  time,  hia  mind  waa  dear. 
It  is  said  here,  for  the  prisoner,  that  this  waa  the  expression 
of  a  mere  opinion,  by  a  non-expert  witness,  and  should  have 
been  excluded  on  that  ground.  We  do  not  think  so.  We 
understand  the  rule  on  this  point  to  be  that  a  witness^  even 
though  not  an  expert,  who  details  a  conversation  had  be- 
tween himself  and  another,  may  also,  in  connection  there- 
with, Tftate  his  opinion,  belief,  or  impression  as  to  the  state 
of  the  mind  of  such  person,  aa  these  seemed  or  appeared  to 
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the  witness  at  the  time  of  the  conversatioiL  The  impression 
made  upon  the  mind  of  Bums,  to  the  effect  that  the  mental 
condition  of  the  deceased  was  unobstructed,  was  an  impres- 
sion he  had  formed  by  personal  obsenration.  He  had  heard 
the  utterances  of  the  deceased;  these  he  could  repeat,  or 
substantially  repeat,  to  the  jury;  but  he  had  also  observed 
his  tone,  gestur^  appearance,  and  his  general  demeanor 
at  the  time;  these  he  could  not  be  expected  to  xeproduce 
to  the  jury  as  he  saw  and  observed  them;  nor  could  he 
even  describe  them  in  giving  his  evidence,  without  in  some 
degree  indicating  his  own  opinion  or  impression  of  wbat 
tiiey  were — ^and  this,  it  is  said,  he  may  not  be  permitted  to 
do.  We  think,  however,  that  this  cannot  be  said  to  be  an 
expression  of  the  mere  opinion  of  the  witness  in  the  objec- 
tionable sense.  In  the  language  of  Judge  Gaston:  '^It 
approaches  to  knowledge,  and  is  knowledge,  so  far  as  the  im- 
perfection of  human  nature  will  permit  knowledge  of  these 
things  to  be  acquired;  and  the  result  thus  acquired  should 
be  communicated  to  the  jury,  because  they  have  not  had 
the  opportunities  of  personal  observation,  and  because  in  no 
other  way  can  they  effectually  have  the  benefit  of  the 
knowledge  gained  by  the  observations  of  others.''  (S  Ired. 
78.) 

Fifth-— It  clearly  appears  by  the  evidence  that  at  the  time 
he  made  his  statement  to  Bums  of  the  circumstances  under 
which  the  prisoner  inflicted  the  wound  upon  him,  the  de- 
ceased had  no  hope  of  recovery.  This  is  not  seriously  con- 
troverted, but  it  is  said  that  at  all  events  "  it  is  obvious  that 
the  deceased  when  he  made  the  purported  dying  declarations 
was  not  under  any  religious  feelings.'*  Bums,  the  witness, 
said:  ^  I  saw  no  change  in  his  actions,  only  such  as  one  would 
show  suffering  from  pain.  He  did  not  speak  of  a  future 
state — ^he  gave  no  dying  words  to  carry  to  his  family." 

VOU  XUILr— s 
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The  rule  by  whiob  dying  dedaratioDS  are  admitted  if  set 
down  in  the  authorities  as  constittiting'  an  ezoq^ition  to 
another  rule  —  the  general. one,  by  which  hearsay  endenoe 
is  rejeoted.  *^Tha  persons  whose  declarations  are  thus  ad- 
mitted are  oonsidered  as  standing  in  die  same  situation  as 
if  they  were  sworn;  the  danger  of  impending  death  being 
equivalent  to  the  sanetioo  of  an  oath."  (1  GreenL  Et.,  Sec 
157.)  It  is  true  that  the  author  immediately  adds  that  where 
it  appears  that  the  dedarant  is  wanting  in  religious  sense  of 
accountability  to  his  Maker  his  dying  declarations  are  not 
admissible.  The  result  is  that  if  the  declarant,  while  living, 
would  have  been  incompetent  to  testify  as  a  witness  in  the 
case,  because  of  want  of  a  religious  sense  of  acooimtability, 
then  his  dying  declarations,  if  he  remained  in  the  same  con- 
dition of  mind  on  that  point,  must,  undd:  the  rule  of  the 
common  law,  have  been  excluded*  That  in  this  State,  how- 
ever, the  conunon  law  rule  in  that  respect  has  been  abrogated, 
and  that  no  person  is  to  be  held  incompetent  to  be  a  witness 
on  account  of  his  opinions  on  matters  of  religious  belief,  is 
clear.  (Const,  Art  I,  Sec  4;  Hitt  GenL  Uws,  Sec  5330; 
17  CaL  605.)  It  mattered  not,  therefore,  upon  the  point 
of  the  mere  competency  of  the  evidence^  even  had  it  ^>peared 
that  the  deceased  had  no  religious  belief.  But  however  thia 
may  be,  it  did  not  in  anywise  appear  what  the  views  of  the 
deceased,  in  fact,  were  upon  the  subject  of  a  future  state,  or 
of  his  accountability  to  his  Maker.  Burns  states  that  he 
said  nothing  on  that  subject,  and  Bums  is  the  only  witness 
who  refers  to  it  at  alL  But  the  mere  silence  of  the  deceased 
in  that  respect  would  not  indicate  the  particular  state  of  his 
mind  upon  such  matters.  We  are  of  opinion,  therefore,  that 
the  objection  of  the  prisoner  to  the  proof  of  the  dying  declar- 
ations of  the  deceased  were  correctly  overruled. 

Sixth — The  evidence  being  in  and  the  argument  of  counsel 
concluded,  the  Court  proceeded  to  charge  the  jury.  In  re- 
wptcit  to  the  charge  the  bill  of  exceptions  states  as  follows: 
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**  The  Court  read  from  the  statute  several  sections  of  the 
criminal  code,  but  requested  the  Clerk  to  note  the  sections 
read  as  part  of  the  instructions  given  at  the  instance  of  the 
District  Attorney,  and  occupied  some  length  of  time  in 
making  to  them  oral  remarks;  observing,  among  other 
things,  that  they  were  exclusive  judges  of  the  fact;  that 
they  could  reject  the  whole  or  part  of  the  evidence;  if  the 
Court  erred  there  was  a  higher  tribunal  to  which  the  defend- 
ant could  resort ;  that  there  was  a  deep  responsibility  resting 
upon  them ;  that  they  must  discard  from  their  minds  all  bias^ 
and  regard  the  testimony  and  make  a  conscientious  decision/' 
There  was  no  consent  upon  the  part  of  the  prisoner  that  the 
charge  might  be  given  in  any  other  manner  than  in  writing. 

The  amended  statute  of  May,  1856,  in  reference  to  the 
charge  of  the  Court  in  criminal  cases,  provides  as  follows: 
*'  Such  charge  shall  be  reduced  to  writing  before  it  is  given ; 
and  in  no  case  shall  any  charge  or  instructions  be  given  to 
the  jury,  otherwise  than  in  writing,  unless  by  the  mutual 
consent  of  the  parties."  (Stats.  1855,  p.  275.)  In  The 
People  V.  Beder,  6  CaL  246,  it  was  held  that  "  the  rule  pre- 
scribed by  the  statute  is  mandatory  and  not  directory ; "  and 
the  judgment  was  reversed  because  the  statute  had  not  been 
observed  by  the  Court  below.  In  People  v.  Payne,  8  Cal. 
34:1,  an  instruction  had  been  given  in  writing,  but  a  verbal 
qualification  had  been  added,  and  the  judgment  there  was 
reversed*  In  People  v.  Demint,  8  Cal.  423,  the  judgment  was 
reversed  upon  the  sole  ground  of  non-compliance  with  the 
statute  in  respect  to  reducing  the  charge  of  the  Court  to 
writing  before  it  was  given  to  the  jury.  In  People  v.  Ah 
Fong,  12  CaL  845,  the  judgment  was  reversed  here  on  the 
same  ground,  Baij>wik,  J.,  delivering  a  somewhat  elaborate 
opinion  to  the  effect  that  a  charge  given,  not  in  writing  at 
the  time,  amounts,  per  se,  to  an  error  for  which  the  judgment 
will  be  reversed,  and  that  an  offer  to  reduce  it  to  writing 
after  it  bad  been  given,  would  not  cure  the  error.     In  People 
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v.  Shaw,  26  Cal.  78,  a  written  charge  had  been  delivered,  and 
the  jury  had  retired;  they  subsequently  came  in  and  were 
orally  instructed  by  the  Court  in  explanation  of  the  chai^ 
already  given  in  writing — the  defendant  neither  oofiflenting 
or  objecting  to  the  oral  explanation.  The  judgment  was 
reversed,  the  Court  saying:  ^*  The  cases  are  numerous  and 
uniform  to  the  point  that  the  giving  of  an  oral  charge  or 
instruction  to  the  jury,  in  a  criminal  case,  without  the  consent 
of  the  defendant,  is  error,  and  that  his  consent  cannot  be. 
presumed  from  his  presence  and  failure  to  make  the  objec- 
tion when  the  oral  instruction  is  given." 

For  upwards  of  fifteen  years  this  statute  has  been  in  force, 
and  during  all  that  time  the  decisions  here  have  been  uni- 
f  orm,  not  only  as  to  the  meaning  and  most  obvious  intent  of 
the  Act  itself,  but  also  as  to  the  consequences  certain  to  fol- 
low here  upon  its  non-observance  in  the  trial  Court 

We  hope  that  we  have  seen  the  last  case  brought  here  upon 
this  point 

Judgment  reversed  and  cause  remanded  for  a  new  triaL 

Cbocextt,  J.,  concurring  especially: 

I  concur  in  the  opinion  of  the  Chief  Justice^  except  in  so 
far  as  it  holds  that  in  this  State  dying  declarations  are  admis- 
sible in  evidence,  even  though  it  affirmatively  appears  that  the 
dying  person  had  no  religious  faith  whatever,  or  any  sense 
of  future  accountability.  If  it  be  conceded  that  his  opinion 
in  matters  of  religious  faith,  or  his  belief  as  to  a  state  of 
future  accountability,  do  not  affect  the  competency  of  a 
witness  testifying  under  oath,  it  by  no  means  results  that 
the  same  rule  is  applicable  to  dying  declarations.  The  law 
has  provided  proper  penalties  for  perjury,  which  are  sup- 
posed to  afford  a  sufficient  ^aranty  that  persons  testifying 
under  oath  will  speak  the  truth;  and  the  only  ground  <m 
which  dying  declarations  are  admitted  in  evidence  is,  that  a. 
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penom  \vfao  is  about  to  die  and  is  conscious  of  that  fact,  has 
at  least  as  strong  a  motive  io  speak  the  troth  as  a  witness 
testifying  nnder  oath,  who  may  be  visited  with  a  prosecution 
for  perjury  if  he  testifies  falsely.  But  a  dying  person  who  is 
wholly  devoid  of  religious  faith,  and  who  does  not  believe  in 
a  state  of  future  accountability,  has  no  oilier  motive  to  speak 
the  truth  than  his  mere  abstract  sense  of  right  and  wrong. 
If  he  believes  that  he  is  in  no  danger  of  punishment,  either 
in  this  world  or  the  next,  if  his  declarations  should  be  will- 
fully false,  ^ere  would  be  nothing  left  but  a  mere  abstract 
sense  of  ri^t  and  wrong  compelling  him  to  speak  the  truth. 
If  this  alone  be  sufScient  to  justify  the  admission  of  his 
declarations,  there  is  no  reason  why  the  same  rule  should 
not  be  applied  to  a  witness  in  good  faith.  If  I  correctly 
understand  the  reason  of  this  rule  which  admits  dying  declar- 
ations in  evidence,  it  is  that  in  the  solemn  hour  of  death  a 
dying  person  who  is  about  to  enter  upon  a  future  state  of 
existence  in  which  he  is  to  be,  in  some  manner,  held  account- 
able for  his  acts  in  this  life,  has  at  least  as  strong  a  motive  to 
speak  the  truth  as  if  he  were  acting  under  oath,  and  for  this 
reason  the  oath  is  dispensed  with.  But  there  would  be  no 
SQeh  motive  if  he  did  not  believe  in  a  future  state. 


[Mo.  2,045.] 

JESSIE  L.  WETMORE  v.  THE  CITY  OF  SAN  FRAN- 
CISCO. 

Obakqino  Poflxnoir  or  CAinn  on  Calsndab. — The  posltloo  of  a  cause  on 
the  calendar  will  not  be  changed  to  a  different  daj  from  that  on  which 
It  Is  aet  hj  the  Oterk»  whather  apoo  stlimlatloB  or  modon,  except  for 
food  canae  shown. 

Appsal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisoow 
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Opialon  of  th*  Oowt-*Bhodti»  J. 

The  attorneys  for  the  parties  stiptdated  that  die  cauw  be 
placed  at  the  foot  of  the  calendar  for  the  term. 

W.  H.  PatUrson  and  B.  8.  Broak$,  for  AppeDanl. 

John  BJ  Felion,  for  Bespondeut* 

By  the  Court,  Rhodes,  J*: 

Motion  to  change  the  place  of  a  cause  on  the  calendar. 

The  position  of  a  cause  on  the  calendar  will  not  be  changed 
to  a  different  day  &om  that  on  which  it  is  set  by  the  Clerk, 
whether  upon  the  stipulation  of  the  parties  or  on  the  motum 
of  either  party,  excejri  upon  good  cause  diounK  . 

Motion  denied. 


[No.  1,277.] 

W.  GKEGORT  m  al.v.'S.  A.  HARRIS  m  ax« 

BiORT  TO  TBS  UsB  ov  Flums  FOB  TAILZN08. — ^A  party  mlnlaf  apon  a  caTtaM 
which  runs  Into  another  raylne  la  not  clothed,  by  Tirtae  of  hia  right 
to  oae  the  ravine  upon  which  he  la  mining  aa  an  ootlet  for  hIa  taUliiga, 
with  the  general  right  to  break  In,  at  any  point  he  may  meet*  wpaa 
the  tall-race  of  another  conatmeted  upon  the  other  ravine. 

Appbal  from  the  District  Court  of  the  Second  Judicial 
District,  County  of  Butte. 

In  an  action  to  enjoin  the  defendants  from  using  Hie 
plaintiff's  tailrace  judgment  was  rendered  for  the  defend- 
ants. The  plaintiffs  moved  for  a  new  trial.  The  motion 
was  denied,  and  they  appealed  from  the  judgment  and  from 
the  order  denying  the  motion  for  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

naymond  £  Stratton  and  Jos.  E.  N.  Lewis,  for  Appellanta. 

Campbell's  Ravine  was  fmbliei  juris;  but  until  plaintiffs' 
improvements  were  made  was  useless  to  any  one.    PlaintiffiB ' 
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appropriftted  a  portion  of  it  for  a  special  purpose,  and  by 
iheir  labor  and  industry  rendered  it  useful.  We  fail  to  see 
why  the  maxim,  Qvi  prior  est  in  tempore,  portior  est  in  jure, 
does  not  apply  to  the  particular  right  they  claimed.  The 
claim  is  not  to  the  exclusiye  use  of  Campbell's  Kavine,  but 
to  the  ezelnsiye  use  of  their  own  cut  and  flume.  The  next 
miner  who  came  along  could  exercise  the  same  priyil^e 
that  plaintiffs  did,  t.  e,,  make  a  eat  and  flume  down  the 
same  ravine ;  and  the  testimony  shows  that  from  the  defend- 
ants' claims  to  Sawmill  Bavine  a  cut  and  flume  similar  to 
plaintiffs  could  be  c^'istructed  cheaper  than  plaintiffs'  waa^ 
and  without  any  interference  whatever  with  plaintifEi'  la* 
provements. 

Oeorge  Cadwatader,  for  Bespondenta. 

The  facts  show:  first  —  That  an  artificial  moatb  lor 
Anderson's  Ravine  was  constructed  and  used  before  plain- 
tiffs' rights  accrued  in  Campbell's  Bavine.  Second  —  That 
it  had  been  used  ei^t,  and  perhaps  ten,  years  before  the 
commenc^nent  of  this  suit ;  that  the  defendants  bought  the 
use  of  this  outlet  for  ten  years,  and  the  plaintiffs  afterwards 
purchased  the  remaining  interest  —  that  is,  subject  to  the 
defendants'  ten  years  right  —  which  had  not  expired  at  the 
beginning  of  this  snit.  Third  —  That  the  running  into 
Campbell's  Bavine  was  invited,  and  attended  with  profit,  and 
not  loss,  to  the  plaintiffs  and  their  grantors. 

It  must  follow  from  these  facts  that  the  Court  below  wss 
not  wrong  in  refusing  the  plaintiffs  an  injunction. 

By  the  Court,  Waixaob,  J.; 

The  mining  grounds  of  the  plaintiffs  are  near  ^  OampbelPs 
Bavine ''— *  those  of  the  defendants  lying  southerly,  and  near 
^^  Anderson's  Bavine."    The  general  oourse  of  Campbell's 
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Ravine  is  rather  westerly,  and  that  of  Anderson's  Ravine 
•onthwesterly,  until  the  latter  empties  into  the  former,  after 
which  both  run  into  *'  Sawmill  Ravine,"  still  further  in  a 
westerly  or  southwesterly  direction.  The  controversy  arises 
out  of  the  conflicting  claims  of  the  litigants,  respectively,  to 
the  use  of  these  ravines,  "  Anderson's  '*  and  "  OampbelVs,"  so 
called,  as  means  of  carrying  off  the  tailings  from  their  re- 
spective mining  grounds. 

The  plaintiffs  had  constructed  a  cut,  flume,  and  tailraoe, 
which,  running  along  the  general  course  of,  and  near  to, 
Campbell's  Ravine,  crossed  it  twice  —  the  defendants  after- 
wards dug  a  out  some  eight  feet  in  depth,  which,  starting 
from  a  tunnel  of  theirs,  and  not  running  along  the  general 
course  of  Anderson's  Ravine  to,  or  near  to,  its  mouth,  but 
turning  rather  sharply  to  the  southward,  struck  the  tailrace 
of  the  plaintiffs  at  a  point  some  three  hundred  yards  above, 
where  Anderson's  Ravine  naturally  debouches  info  Camp- 
bell's Ravine;  and  through  a  flume  laid  in  this  cut  the 
defendants  pour  their  tailings  into  the  race  of  the  plaintiffs. 
These  facts,  by  their  mere  statement,  dispose  of  the  prin- 
cipal defense  upon  which  the  defendants  rely  to  justify  their 
appropriation  of  the  plaintiffs'  flume  and  tailrace.  The  de- 
fendants say,  in  substance,  that  their  mining  claims  are 
situate  on  Anderson's  Ravine ;  that  the  ^  natural  outlet  *^  for 
their  tailings  is  through  that  Ravine  into  Campbell's  Ravine, 
which  they,  therefore,  have  the  right  to  follow  over  and 
through  any  flume  or  other  structure  erected  by  the  plain- 
tiffs, upon  the  line  of  this  **  natural  outlet ;"  but  the  answer 
is,  that  even  if  this  claim  to  follow  the  "  natural  outlet "  be 
conceded,  and  the  consequent  right  to  use  the  race  of  the 
plaintiff,  at  he  mouth  of  Anderson's  Ravine,  be  thereby 
established,  it  clearly  does  not  clothe  them  with  the  general 
right  to  break  in  upon  the  tailraoe  of  the  plaintafis  at  any 
point  the  defendants  may  select  along  its  entire  line —  eiven 
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as  here^  at  a  distance  of  three  hundred  yards  above  the 
"  natural  outlet/'  which  they  claim. 

Judgment  rerersed,  and  cauae  remanded* 

Mr.  Juatice- Rhodes  dissented. 


[No.  2.439.] 

HIBBARD  S.  DANIELS  v.  FLETCHER  T.  LANSDALR 

PsBMATUSB  Filing  of  Dbci«abatobt  Statbmbnt. — The  flllng  of  a  deelara- 
torar  flUtement  In  the  Beglster's  office  before  the  borveyor  General  files 
the  plat  of  the  survey,  Is  prematare  and  of  no  effect. 

Appeal  from  the  District  Goort  of  the  Ei^th  Judicial 
District,  County  of  Humboldt 

The  facts  are  stated  in  the  opinion* 

The  plaintiff  had  judgment  and  the  defendant  appealed. 

H.  W.  Havens  and  ElisTui  Cook,  for  Appellant* 

Charlee  Westmoreland,  for  Respondeat 

By  the  Court,  RnoDssy  J. : 

It  appears  from  the  cross-complaint  that  the  parties  were 
contesting  preemption  claimants  of  the  land  in  contro^rsy; 
that  the  plat  of  the  survey  was  filed  with  the  Register  of 
the  proper  Land  Office,  on  the  26th  day  of  April,  1866 ;  that 
the  defendant  filed  his  declaratory  statement  February  20th, 
1856 ;  that  the  plaintiff  filed  his  declaratory  statement  Octo- 
ber 11th,  1858 ;  that  after  a  hearing  of  the  contest  before  the 
Register  and  Receiver  of  the  local  Land  Office,  and  before 
the  Commissioner  of  the  General  Land  Office,  and  finally 
before  the  Secretary  of  the  Interior,  the  ri^t  of  preemption 


42  Plawt  v.  Smythb,  [Sup.  Ct 

Folate  decided. 

was  awaxded  to  the  plaintiff,  and  snbfieqnently  a  patent  was 
issued  to  him.  There  are  allegations  in  the  cro8s*complaint, 
the  purpose  of  which  is  to  show  that  the  decision  of  the 
Secretary  of  the  Interior  was  procured  by  fraudulent  acts 
and  practices  of  the  plaintiff;  but  that  portion  of  the  case 
need  not  be  considered,  as  there  is  one  point  upon  which  the 
Court  below  was  clearly  right  in  sustaining  the  demurrer  to 
the  cross-complaint  The  defendant's  declaratory  statement 
was  filed  before  the  Surveyor  Gleneral  had  filed  the  plat  of 
the  survey  in  the  Easter's  office.  The  declaratory  state- 
ment was  filed  prematurely,  and  was  therefore  a  nullity. 
Such  is  the  current  of  the  decisions  of  the  Land  Depart- 
ment, though  there  is  one  case,  and  perhaps  more,  to  the 
contrary.  It  would  seem  to  be  no  more  unreasonable  or 
illogical,  to  hold  that  the  filing  of  a  complaint,  before  the 
cause  of  action  had  accrued,  would  be  valid,  as  the  first  step 
in  the  commencement  of  an  action,  than  to  hold  that  the 
filing  of  a  declaratory  statement,  before  the  time  authorized 
by  law,  was  valid  as  a  preemption  claim.  The  defendant 
had  no  standing  in  the  contest  before  the  officers  of  the  Land 
Department,  as  he  did  not  show  that  he  occupied  the  status 
of  a  preemption  claimant,  and  he  now  claiming  no  right  to 
the  land,  except  in  the  capacity  of  a  preemption  olaimant, 
cannot  be  heard  to  aver  that  the  plaintiff  holda  the  land  in 
trust  for  hiuL 
Judgment  affirmed. 


[Ho.  8490.1 

H.  T.  PLANT  BT  AL.  ».  M.  SMTTHE  n  al. 

flrxFULAnoH  TO  Fhkcm  Gicsb  ok  Calikdab. — ^Whea  a  motion  Is  aiado  to 
place  a  eaoae  oo  the  calendar  of  the  Snpteme  Court,  In  acoorOanee  wltb 
a  itipalatlon  of  the  parties,  It  most  be  shown  that  the  transcript,  and 
the  briefs  or  points  and  authorities  of  both  parties,  bare  been  filed,  or 
fho  motten  will  be  denied.    . 
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Appeai*  from  the  District  Court  of  the  Seventh  Judicial 
District^  CJonnty  of  Solano. 

The  plaintifis  had  judgment  enjoining  the  aale  of  certain 
land,  and  the  defendants  appealed.  ' 

Wells  &  Coughl(M,  tor  Appellants. 

John  0.  Presley,  for  Ejespondents. 

By  the  Court,  BiHodss,  J.: 

Motion  that  the  cause  be  placed  on  the  calendar. 

A  cause  will  not  be  placed  on  the  calendar,  in  accordance 
-with  the  stipulation  of  the  parties,  except  on  compliance 
with  the  provisions  of  Rule  Fifteen.  The  transcript,  and 
the  briefs  or  points  and  authorities  of  both  parties,  must  be 
filed  before  tiie  Court  will  permit  the  cause  to  be  placed 
upon  the  calendar  on  the  stipulaticm  of  the  parties.  These 
facts  must  be  shown  when  the  motion  is  made.  They  are 
not  shown  in  this  caseu 

Motion  denied. 


(No.  8.091.] 

ELLEN  R  VAN  VALKENBUBG  i^.  ALBERT  BROWN. 

BTAVVB    of    CirXlBHSBIP    MOT    GONVBBMB   BT    BBCBIT   AlODrDKBnM    TO   THM 

Fb)xbal  Con8titctiok«— No  white  perton  twrn  within  th«  llmite  of 
the  United  States  and  subject  to  their  jurladiction,  or  born  without 
those  limits  and  subeeQuently  naturalised  under  their  laws,  owes  his 
status  of  <^tlaenshlp  to  the  recent  amendments  to  the  federal  Constl- 
totlon.  • 
PuBFOSB  or  THS  FouBTnKfTH  ▲MBMDxncT. — The  purpose  o<  the  Fourteenth 
Amendment  to  the  Constitution  of  the  United  States  was  to  confer  the 
status  of  dtlienshlp  upon  a  numerous  class  of  persons  domiciled  within 
the  limits  of  the  United  States  who  could  not  he  hrooght  within  the 
operation  of  the  naturalisation  laws  because  natlTO  bom,  and  whose 
birth,  though  natlye,  had  at  the  same  time  left  them  without  the  stetus 
of  dtlsensblp.  Such  persons  were  not  white  persons,  but  in  the  main 
were  of  African  blood,  who  had  been  held  in  slavery  in  this  country, 
or  haying  themselyes  nerer  been  held  In  slayery,  were  the  natiye-born 
dsscendante  of  slayest 
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PsiviLEGBS  AND  IMMUNITIB8  OF  CiTiZBVSBiP  — ^Under  the  Fourteenth  Amend- 
ment to  the  Federal  Constitution,  the  prlyileges  and  immunities^  of 
citizens  of  the  United  States  are  piaranteed  and  protected  in  eyery 
State  beyond  the  operation  of  State  laws. 

The  BuBcnvE  Pranchisb  kot  an  Immunity  of  Citi^knsbif. — ^The  elective 
franchise  is  not  one  of  the  immnnities  or  privileges  .intended  in  the 
first  section  of  the  Fourteenth  Amendment  to  the  Federal  Constitution. 

Power  of  State  to  Dbtbbmikb  who  mat  Vote  not  Cubtailed. — ^Tbe  mere 
power  of  the  State  to  determine  the  class  of  inhabitants  who  may  vote 
within  her  limits,  is  not  curtailed  in  the  Fourteenth  Amendment 

Females  not  Made  Voters  bt  the  Fifteenth  Amendment. — ^The  Fifteenth 
Amendment  took  away  the  authority  of  the  State  to  discriminate  against 
eltisens  of  the  United  States  on  account  of  either  race,  color,  or  previous 
condition  of  servitude;  but  the  power  of  exclusion  open  all  other 
grounds,  including  that  of  sex,  remains  intact 

Appsal  from  the  District  Court  of  the  Third  Judicial 
District,  Couuty  of  Santa  Cruz. 

The  facts  are  stated  in  the  opiniodk 

Albert  Hagan,  for  Appellant 

The  oflSce  of  the  Fourteenth  Amendment  is  not  to  simply 
secure  to  all  persons  equal  capacities  before  the  law,  but  it 
grants  to  all  persons  who  are  citizens  the  broadest  rights 
which  attach  themselves  to  every  citizen  of  the  Bepublic 
(Live  Stock  Associaiion  v.  Orescent  City,  1  Abbott,  396.) 

Suffrage  is  a  fundamental  right —  one  of  the  privil^ee  of 
the  citizen  by  virtue  of  citizenship  in  a  free  government 
As  soon  as  one  is  raised  to  the  dignity  of  a  citizen  he  can 
claim  the  right  of  suffrage  as  one  inherent  in  a  Republic  and 
fundamental  in  its  nature.  (Abbott  v.  Bailey,  S  Kent,  Sec« 
72;  Corfield  v.  Correll,  6  Pick,  42.) 

California  yet  retains  the  word  "white'*  in  her  organic 
law  prescribing  the  qualifications  of  electors,  yet  the  negro 
votes  here  by  virtue  of  the  Constitution  of  the  United  States. 
If  the  right  of  suffrage  belongs  to  every  citizen,  by  virtue 
of  the  oiganic  law  of  the  Union,  then  no  State  can  prohibit 


Jan.  1872.]       Van  Valkenbubg  v,  Beowk.  46 

Opinion  of  the  Comt  -^  Wallace,  C.  J. 

any  citizen  from  voting.  It  n/^eds  no  prohibition  in  the 
Constitutioii  of  the  United  States  to  prevent  States  from  dis- 
franchising any  citizen^  for,  if  once  invested  with  the  funda- 
mental right  to  vote,  no  State  can  destroy,  no  Legislature 
can  abolish  it. 

To  say  that  Ihe  Fifteenth  Amendment  goes  far  to  in- 
terpret the  Fourteenth  Amendment  and  to  thereby  grant  or 
imply  that  the  States  may  restrict  the  right  of  suffrage  as  to 
other  than  male  citizens^  is  an  admission  that  the  Fourteenth 
Amendment  by  its  terms  does  away  with  the  right  of  the 
several  States  to  any  restriction  over  the  right  to  vote. 
States  may  regulate  the  manner  of  voting,  but  cannot  take 
away  the  right  to  vote,  if  the  latter  is  conceded  to  be  a 
fundamental  right  guaranteed  by  the  Constitution  of  the 
United  States. 

Albert  Heath,  for  Respondent 

The  respondent  admits  that  the  appellant  is  a  citizen  of 
the  United  States,  over  the  age  of  twenty-one  years,  but 
denies  that  under  and  by  virtue  of  the  laws  of  the  State  of 
California,  the  Clerk  of  Santa  Cruz  County  is  authorized  to 
place  upon  the  Great  Register  of  said  county  the  name  of  a 
female,  and  refers  the  Court  to  the  following  authorities, 
viz:  Sec  1,  Art  II,  of  the  Constitution  of  the  State  of 
California ;  Sec  2  of  the  Registry  Act,  and  the  amendments 
thereto,  approved  March  80th,  1868. 

By  the  Court,  Wajulaoe,  0.  J, : 

The  plaintiff  applied  to  the  Court  below  for  a  writ  of 
mandamus  against  the  defendant,  who  is  the  County  Clerk 
of  the  County  of  Santa  Cruz,  to  compel  him  to  inscribe  her 
name  in  the  Qreat  Register,  and  enroll  her  as  a  l^al  voter 
of  said  oounty.  Judgment  having  been  rendered  refusing 
the  tnrit,  she  brings  this  appeal. 
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It  appears  that  she  is  ^'  a  white  female  resident  and  citisen 
of  the  XJiuted  States  and  of  the  State  of  Calif orma,  over  the 
age  of  twenty-one  years^  and  for  more  than  one  year  last 
past  a  resident  of  Santa  Cruz  County/'  and  was  bom  within 
the  limits  and  subject  to  the  jnrisdicticm  of  the  United 
States. 

The  Court  below  held  that  by  reason  of  her  seK  she  was 
disqualified  to  exeroise  the  elective  franchise;  and  it  ia  ad- 
mitted that  if  her  claim  in  that  respect  is  to  be  detennined 
alone  by  the  Constitution  and  laws  of  this  State^  asdudingy 
as  th^  do,  persona  of  her  sex  frcHn  the  exercise  of  the 
elective  franchise,  the  judgment  below  is  correct,  and  should 
be  affirmed  hera 

But  it  is  claimed  that  she  is  entitled  to  registration  aa  a 
voter  by  reason  of  the  first  section  of  the  recent  amendment 
to  the  Federal  Constitution  of  July  20th,  1868,  known  aa 
the  Fourteenth  Amendment  That  section  is  in  the  follow- 
ing words: 

'^ Article  14,  Section  1.  All  persons  bom  or  naturalized 
in  the  United  States,  and  subject  to  the  jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  the  State  wherein 
they  reside,  No  State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privil^es  or  immunities  of  citizens  of  the 
United  States,  nor  shall  any  State  deprive  any  person  of 
life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protee- 
tion  of  the  laws." 

1.  It  is  claimed  that  the  plaintifF  is  a  citizen  of  ilie 
United  States  and  of  this  State.  Undoubtedly  she  is.  It 
is  argued  that  she  became  such  by  force  of  tiie  first  section 
of  the  Fourteenth  Amendment^  already  recited.  This,  how- 
eiver,  is  a  mistahni  It  could  aa  well  be  olaimed  tfiat  she 
became  free  by  the  effect  of  the  lliirteenth  Amendment,  by 
which  atavery  was  abolished;  for  she  was  no  less  a  citizen 


Jan.  1872.]        Yam  VAUOotBUBG  i;.  Bsoinr.  4S 


tiiaa  afae  mm  free  before  liie  adoption  of  eidier  of  these 
e]nendment&  No  wUte  person  bom  mtbin  die  limits  of 
Ae  Unked  States,  and  sobjeot  to  their  juriadicticni^  or  bom 
wiHiaat  those  limits,  and  subsequently  naturalised  imder 
their  la^vsy  owes  the  status  oi  oitiflenship  to  the  veoent 
amendmfiits  to  the  Federal  Constitution.  The  history  and 
aim  of  the  Fourteenth  Amendment  is  wdl  known,  md  the 
purpose  had  in  yiew  in  its  adoption  well  understood.  That 
purpose  was  to  confer  the  status  of  citiaenship  upon  a 
numerous  class  of  persons  domiciled  within  the  limits  of 
the  Umted  States,  who  could  not  be  brought  within  the 
operation  of  the  naturalization  laws  because  native  bom, 
and  whoee  birth,  thouj^  native,  had  at  the  same  time  left 
them  without  the  status  of  citizenship.  These  persons  were 
not  white  persons,  but  were,  in  the  main,  persons  of  African 
descent,  who  had  been  held  in  slavevy  in  this  country,  or,  if 
Slaving  themselves  never  been  held  in  shivery^  were  the 
native-bora  descendants  of  slaves.  Prior  to  the  adoption  of 
the  Fourteenth  Ameudment  it  was  settled  that  neither 
slaves,  nor  those  who  had  been  such,  nor  the  descendants  of 
these^  ihou^  native  and  free  bom,  were  capable  of  becont- 
ing  citimna  of  the  United  States.  (Dred  8coU  v.  Banford, 
19  How.  898.)  The  Thirteenth  Amendment,  though  con- 
ferring the  boon  of  freedom  upon  native-bom  persons  of 
African  blood,  had  yet  left  them  under  an  insuperable  bar 
as  to  eitisenship ;  and  it  was  mainly  to  remedy  this  condition 
that  the  Fourteenth  Amendment  waa  adopted. 

This  is  recent  history — familiar  to  all. 

8.  It  is  next  claimed  that,  by  whatever  means  the  jdaintiff 
became  a  dtisen  of  the  United  States,  her  privileges  and 
immunities. as  Btdk  citiisen  cannot  be*abridged  by  State  laws; 
and  this  is  tme.  The  purpose  and  the  effect  of  the  amend- 
ment, in  this  respect,  is  to  place  the  privileges  and  immuni- 
ties of  eitiaeBsof  the  United  Statesrbeyond  the  operation  of 
State  l^gialatlcau     Those  immunities  and  priviL^ges,  wha^ 
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erer  Aej  may  be,  are  guaranteed  and  protected  ill  qtwj 
State  by  this  dause  in  the  Federal  Constitution. 

8.  It  is  urged  that,  among  these  privileges  and  immimitieay 
is  included  the  privilege  of  the  plaintiff  to  exercise  tke 
elective  franchise  within  the  limits  of  this  State,  even  in 
disregard  of  the  Constitution  and  laws  of  the  State,  whidi 
unquestionably  exclude  persons  of  her  sex.  And  this  brings 
ns  to  inquire  what  is  meant  by  the  phrase  '^  privileges  or 
immunities  of  citizens  of  the  United  States,'^  as  used  in  this 
amendment. 

This  phraseolc^  was  known  in  our  history  anterior  to  the 
formation  of  the  present  Federal  Union.  In  the  articles  of 
confederation  between  the  American  States  it  was  provided 
^^  that  the  free  inhabitants  of  each  of  these  States  (paupers, 
vagabonds,  and  fugitives  from  justice  excepted)  shaQ  be 
entitled  to  all  privileges  and  immunities  of  free  citizens  of 
the  several  States,  and  the  people  of  each  State  shall,  in 
every  other,  enjoy  all  the  privileges  of  tra4e  and  commerce, 
subject  to  the  same  duties,  impositions,  and  restrictions  as 
the  inhabitants  thereof  respectively/'  etc  (Art  IV.)  The 
term  *^  privileges  and  immunities  "  was  therefore  not  a  new 
one  when,  in  the  second  section  of  the  fourth  article  of  the 
Federal  Constitution,  as  originally  ratified,  it  was  declared 
that  ^^  the  citizens  of  each  State  shall  be  entitled  to  all  privi- 
leges and  immunities  of  citizens  in  the  several  States.''  The 
words  '*  privileges  and  immunities  *'  had  at  that  time  acquired 
a  distinctive  meaning  and  a  well-known  signification.  They 
oomprehexided  the  enjoyment  of  life  and  liberty,  and  the 
right  to  acquire  and  possess  property,  and  to  demand  and 
receive  the  proteotion  of  the  Qovermnent  in  aid  of  these. 
They  included  the  right  to  sue  and  defend  in  the  Courts,  to 
have  the  benefit  of  the  writ  of  habeas  corpus,  and  an  exemp- 
tion from  hi^er  taxes  <v  heavier  impositions  than  were  to 
be  borne  by  other  peracns  vnder  like  coDditioiiB  and  d*^ 
ettthfttancai. 


Dy  me  ma 
^|ttfce  C€ 
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The  Federal  Oonstitation  went  into  operation  in  Marcli, 
1789,  and  within  a  few  years  thereafter  —  in  1797  —  a  ques- 
tion came  before  the  General  Court  in  Maryland  in  respect  to 
the  meaning  of  the  words  ^*  priyileges  and  immunities ''  as 
thns  employed  in  that  instrument.  The  question  was  argued 
by  the  meet  eminent  counsel  in  the  State,  and  among  them 
celebrated  Luther  Martin,  then  Attorney  GteneraL 
I  point  the  Court  said :  ^*  Privilege  and  immunity  are 
aous,  or  nearly  so.  Privilege  signifies  a  peculiar 
jiiidvantage,  exemption,  immunity ;  immunity  signifies  exemp- 
tion, privilege.  The  peculiar  advantages  and  exemptions 
contemplated  under  this  part  of  the  Constitution  may  be 
ascertained,  if  not  with  precision  and  accuracy,  yet  satisfac- 
torily. By  taking  a  retrospective  view  of  our  situation  ante- 
cedent to  the  formation  of  the  first  General  Gk>vemment,  or 
the  Confederation,  in  which  the  same  clause  is  used  verbatim, 
one  of  the  great  objects  must  occur  to  every  person,  which 
was  the  enabling  of  the  citizens  of  the  several  States  to 
aoquire  and  hold  real  property  in  any  of  the  Stat^,  and 
deemed  necessary,  as  each  State  was  a  sovereign  and  inde- 
pendent State,  and  the  States  had  confederated  only  for  the 
purposes  of  general  defense  and  security,  and  to  promote  the 
general  welfare.  It  scans  agreed  from  the  manner  of  ex- 
pounding or  defining  the  words  '  immunities  and  privileges  ^ 
by  the  counsel  on  both  sides,  that  a  particular  and  limited 
operation  is  to  be  given  to  those  words,  and  not  a  full  and 
comprehansive  one.  It  is  agreed  it  does  not  mean  the  right 
of  election,  the  right  of  holding  office,  the  right  of  being 
elected.  The  Court  are  of  opinion  it  means  that  the  citizens 
of  all  tbe  States  shall  have  the  peculiar  advantage  of  acquir- 
ing and  holding  real  as  well  as  personal  property,  and  that 
such  property  shall  be  protected  and  secured  by  the  laws  of 
tlie  State  in  the  same  manner  as  the  property  of  the  citizens 
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of  the  State  is  protected,''  etc.    (CampbeU  v.  Morris;  8  Harr. 
&  MoH.  554.) 

The  expresaioiiy  ^privileges  and  immxaiitieey''  had  been 
found  in  the  Oonstitution  for  a  period  of  nearly  ei^ty  years 
prior  to  the  adoption  of  the  Fourteenth  Amendment,  and 
had  never  bete  supposed  to  include  the  right  to  the  exercise 
of  the  elective  franchise.  Notwilhstanding  the  Giti||^||^g^ 
each  State  were,  during  all  that  time,  entitled  to* 
privileges  and  immunities  of  citisene  in  the  several j 
it  was  never  supposed  that  the  ohaasen  of  any  State-nugli 
upon  his  removal  into  any  other  State,  lawfully  daim  to 
vote  there  because  he  had  ezeroised  that  privilege  in  the 
State  from  which  he  had  just  emigrated. 

In  point  of  fact  the  States  have  generally  conferred  the 
privilege  of  the  elective  franchise  upon  such  of  their  male 
inhabitants  as  had  become  citiz^is  of  the  United  States,  if 
of  the  requisite  age,  etc  This  circumstance  has  given  rise 
to  a  notion  in  some  quarters  that  the  privilege  of  voting  and 
the  status  of  citizenship  are  necessarily  connected  in  some 
way  —  so  that  the  existence  of  the  one  argues  that  of  the 
other.  Sut  the  history  of  the  country  shows  that  there  was 
never  any  foundation  for  such  a  view.  Thus  citizens  of  the 
United  States,  resident  in  the  State  of  Virginia,  were  pre- 
vented by  State  law  from  voting  there,  unless  seized  of  a 
freehold  estate;  and  citizens  of  the  United  States,  resident 
in  Massachusetts,  were  by  the  laws  of  that  State  denied  the 
privileges  of  the  elective  franchise,  unless  owners  of  per- 
sonal property  to  a  designated  amount.  While  the  privilege 
of  voting  was  thus,  by  State  laws,  withheld  in  those  States 
from  pewons  who  were  citizens  of  the  United  States,  the 
elective  franchise  was  in  other  States  of  the  Union  conferred 
by  State  laws  upon  persons  who  were  not  citizens.  In  New 
York  and  North  Carolina,  for  instance,  at  an  early  day  Ac 
privilege  of  voting  was  conferred  upon  n^oes,-  persons  of 
African  descent,  under  certain  conditions.    These  were  not 
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eituens  of  the  United  States^  nor  tlien  even  capable  of  be- 
coming 0pch.  In  Wisconsin  and  Michigan,  though  negroes 
were  excluded,  persons  of  the  Indian  blood  were  admitted; 
and. in  Indiana,  Illinois,  Minnesota,  and  other  States,  un- 
natiiraliised  foreigners  were  by  State  laws  allowed  to  vote  — 
following  in  this  respect  the  early  policy  of  the  Federal 
Ckiyemment,  who,  in  the  ordinance  of  1787^  for  the  govern- 
ment of  the  Northwestern  Territory,  had  permitted  the 
elective  frimehise  to  the  unnaturalized  French  and  Cana- 
dians, of  whom  the  population  of  that  Territory  was  then 
largely  composed.  It  will  be  found  that  from  the  ear- 
liest periods  of  our  history  the  State  laws  regulated  the 
privilege  of  the  elective  franchise  within  their  respective 
limits,  and  that  these  laws  were  exactly  such  as  local  in- 
terests, peculiar  conditions,  or  supposed  policy  dictated,  and 
that  it  was  never  asserted  that  the  exclusion  of  any  class  of 
inhabitants  from  the  privilege  of' voting  amounted  to  an 
interference  with  the  privileges  of  the  excluded  class  as  citi- 
«ens.  As  was  well  said  by  Judge  Mills,  of  the  Court  of 
Appeals  of  Kentucky:  ''The  mistake  on  the  subject  arises 
from  not  attending  to  a  sensible  distinction  between  political 
and  civil  rights.  The  latter  constitute  the  citizen,  whils 
the  former  are  not  necessary  ingredients.  A  State  ma; 
deny  all  her  political  rights  to  an  individual,  and  yet  he  may 
be  a  citizen.  The  rights  of  office  and  suffrage  are  political 
purely,  and  are  denied  by  some  or  all  the  States  to  part  of 
their  population,  who  are  still  citizens.  A  citizen,  dien,  is 
one  who  owes  the  Gbvemment  allegiance,  service,  and 
money  by  way  of  taxation,  and  to  whom  the  Government, 
in  turn,  grants  and  guarantees  liberty  of  person  and  of  con- 
science, the  right  of  acquiring  and  possessing  property,  of 
marriage  and  the  social  relations,  of  suit  and  defense,  and 
security  of  person,  estate,  and  reputation.  These,  with  some 
others  which  might  be  enumerated,  being  guaranteed  and 
eecured  by  Qovemment,  constitute  a  citizen.    To  aliens  we 
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extend  these  privileges  by  cotute^;  to  others  we  secure  them 
—  to  male  as  well  as  female — to  the  infant  as  well  as  the 
person  of  hoary  hairs,'*     (1  Litt  R.  848.) 

4.  But  the  language  of  the  second  section  of  the  Four- 
teenth Amendment  itself  demonstrates  that  the  electiye  fran- 
chise is  not  one  of  the  ^'  privileges  or  immunities ''  menticmed 
in  the  first  section,  and  as  such  not  to  be  abridged  or  taken 
away  by  State  laws. 

The  second  section  of  the  amendment  (so  far  as  material 
upon  this  point)  is  in  the  following  words: 

'^  Section  2*  Representatives  shall  be  apportioned  among 
the  several  States,  according  to  their  respective  numbers. 
But  when  the  right  to  vote  ♦  ♦  ♦  is  denied  to  any 
of  the  male  inhabitants  of  such  State,  being  twenty-one  years 
of  age,  and  citizens  of  the  United  States  ♦  ♦  ♦  the 
basis  of  representation  therein  shall  be  reduced '^  ♦  ♦  ♦ 
etc 

It  will  thus  be  seen  that  by  this  second  section  of  the 
Fourteenth  Amendment  it  is  expressly  provided  that  if  the 
State  law  shall  deny  the  elective  franchise  to  the  citizens  of 
the  United  States  therein  mentioned,  the  basis  of  Federal 
representation  to  which  such  State  would  otherwise  be  en- 
tided  shall  be  thereupon  and  in  consequence  of  such  denial 
readjusted  and  reduced  in  a  designated  ratio.  If  the  power 
of  the  State  to  deny  the  elective  franchise  to  a  citizen  of  the 
United  States  had  been  absolutely  taken  away  by  tht  first 
section,  then  a  State  law  enacted  for  that  purpose  would 
necessarily  be  absolutely  void  —  as  a  bill  of  attainder  passed 
or  ex  post  facto  law  enacted,  would  be  void,  as  being  in  con- 
travention of  the  inhibitions  of  Article  I,  Section  10,  of  the 
Federal  Constitution.  But  by  the  second  section  of  die  * 
amendment  under  consideration  it  is  provided  that  the  action 
of  the  State  authority  denying  the  right  of  oitisens  of  the 
United  States  to  vote,  so  far  from  being  null  and  void,  shall 
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furnish  a  new  basis  of  Federal  numbers  in  the  State,  upon 
^hich  a  new  apportionment  of  representation  in  Congress  is 
to  follow.  It  is  inconceivable  that  such  constitutional  conse- 
quences are  to  follow  the  doing  of  an  act  which  the  Consti- 
tion  had  just  forbidden  to  be  done  at  all. 

5.  The  Fifteenth  Amendment  to  the  Constitution  was 
adopted  nearly  two  years  after  the  Fourteenth.  It  provides 
that  the  right  of  a  citizen  of  the  United  States  to  vote  shall 
not  be  denied  on  account  of  race,  color,  or  prevums  condition 
of  servittide.  If,  under  the  Fourteenth  Amendment  already 
adopted,  the  right  of  a  citizen  to  vote  was  not  to  be  denied 
npon  any  ground  whatsoever,  what  necessity  or  propriety  in 
subsequendy  providing  that  it  should  not  be  denied  upon 
either  of  three  enumerated  grounds?  It  will  be  seen  that 
the  construction  claimed  for  the  Fourteenth  Amendment  by 
the  counsel  for  the  plaintiff  would  leave  nothing  for  the  Fif- 
teenth to  operate  upon.^ 

Many  other  and  hardly  less  cogent  reasons  might  be  men- 
tioned going  to  show  that  the  elective  franchise  is  not  one  of 
the  immunities  or  privileges  secured  by  the  first  section  of 
the  Fourteenth  Amendment  The  mere  power  of  the  State 
to  determine  the  class  of  inhabitants  who  may  vote  within 
her  limits  was  not  curtailed  in  the  Fourteenth  Amendment. 

The  Fifteenth  Amendment  took  away  her  authority  to 
discriminate  against  citizens  of  the  United  States  on  account 
of  either  race,  color,  or  previous  condition  of  servitude ;  but 
the  power  of  exclusion  upon  all  other  grounds,  including  that 
of  sex,  remains  intact. 

Judgment  affirmed* 
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OHAELES  R  LEWIS  akd  JOHN  SUTHERLAin) 
II.  O.  a  LONGMAID. 


GBsmcASB  or  Clux.— ^  CMrlt*!  certifleato  which  fulls  to  state 
the  amount  or  character  ot  the  judgment,  the  order  or  judgment  ap- 
pealed from,  the  date  or  fact  of  serrtce  of  the  notice  <tf  appeal,  and 
that  the  ondertaklng  on  appeal  Is  In  dne  form.  Is  Insaffldent  to  support 
a  motion  to  dismiss  the  appeal  onder  Bnle  BVmr  d  the  SopresM  Goort. 

Appbal  from  the  District  Oourt  of  the  Fifth  Judicial  Dia- 
trict>  San  Joaquin  Oounty.  . 

The  plaintiffs  had  judgment  in  replevin,  and  the  defendant 
appealed. 

J.  H.  Budd,  for  Appellant 

D.  8.  Terry,  for  Bespandents,  moved  to  dismias  the  appeal 
on  Clerk's  certificate. 

[The  certificate  is  not  on  file. —  BxPOiBTn.] 


'Bj  tfie  Courts  BHoi>nSy  J.: 

Motion  to  dismiss  the  appeal  upon  (be  certificate  of  the 
Olerk  under  Bule  Four. 

The  reading  of  this  certificate  would  scarcely  excite  a  sus- 
picion that  it  was  drawn  as  the  basis  of  a  motion  under  that 
rule.  It  states  neither  the  amount  nor  the  character  of  Hie 
judgment;  nor  the  order  or  judgment  appealed  from;  nor 
the  date  or  fact  of  the  service  of  the  notice  of  appeal;  nor 
that  the  undertaking  aa  appeal  is  in  due  form. 

Motion  denied. 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
V.  DAVID  MoAUSLAN  ahd  FRANK  MoAUSLAN. 


WILL  NOT  BB  PBasuuDd — Thft  prwBmptlon  III  tiM  flopmne  Ooart  to 
that  the  proetedlngB  below  are  correet»  except  In  w  far  aa  the  reeofd 
maaJf eeti  the  contrarj. 
AxnuL  ROM  OmoB  BmnatQ  Amam  TnmcT. —  It  tai  ft  erfmlnal  eaae,  tiie 
Terdiet  of  a  fatj  be  aet  aaMe  on  the  groond  that  It  la  contranr  to  the 
erldence^  and  an  appeal  be  taken  from  the  order  aetttng  aaide  the  Tar- 
diet,  the  record  mvat  Show  what  the  ertdence  waa,  or  the  qoeetloQ  aa 
to  the  •offleiencj  or  InsofllclencT  of  the  eyldeaee  cannot  be  eonaldeced. 

Afpsai.  from  the  Oounty  Oonrt  of  Sutter  Oounly* 

The  facts  are  stated  in  the  opinion* 

Attorney  Oenerdl  Jo  Hamilton,  for  Appellanti 

/•  0.  Ooodwvn,  tot  Respondents.  * 

By  the  Ooart^  Watxaox^  J.: 

The  defendants  were  tried,  and,  by  the  Terdict  of  the  jnry, 
found  guilty  of  the  erime  of  aasanlt  with  intent  to  oommit 
murder. 

They  eabeeqnoiily  moved  the  Oonrt  below  to  set  aside  Ae 
yerdict  and  grant  them  a  new  trial ;  the  motion  was  sustained, 
and  from  the  ord^r  granting  the  new  trial  the  people  have 
appealed* 

The  motion  was  made  upon  several  grounds:  that  the  ver- 
dict was  found  by  unfair  means  and  was  not  a  fair  expression 
of  opinion  on  the  part  of  the  jury;  miseonduct  of  the  jury  in 
clandestinely  procuring  and  drinking  ardent  spirits  in  the 
jury-ro(Hn  while  deliberating  upon  their  verdict;  that  the 
▼erdict  was  contrary  to  the  law  and  the  evidence;  newly 
discovered  evidence,  etc.  The  order  of  the  Court  setting 
aside  the  verdict  does  not  indicate  upon  what  particular 
ground  it  was  based. 
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It  is  hardly  necessary  to  repeat  that  the  judgments  and 
orders  made  below  are  not  to  be  disturbed  here,  imless  error 
is,  in  some  way,  made  to  appear  by  the  reccnrd.  Error  will 
not  be  presumed;  on  the  contrary,  the  intendment  here  is, 
that  the  proceedings  below  are  correct,  except  in  so  far  as  the 
record  manifests  the  contrary. 

One  of  the  statutory  groimds  of  a  motion  for  a  new  trial 
in  a  criminal  case  (Section  440)  is  that  the  verdict  is  con- 
trary to  the  evid^ice.  That  was  one  of  the  grounds  upon 
which  the  defendants  moved  below.  For  aught  we  can  see, 
it  is  the  ground,  or  one  of  the  grounds,  upon  which  the 
motion  was  granted.  The  record  being  entirely  silent  as  to 
what  was  the  evidence  given  on  the  trial,  it  is  obvious  that 
we  have  no  means  of  considering  the  question  of  its  suffi- 
ciency or  insufficiency,  or  of  determining  the  propriety  of  the 
action  pf  the  Court  below  in  setting  aside  the  verdict  on  that 
groimd. 

Order  affirmed. 


JACOB  0.  HINOKLEY  v.  LUCIUS  0.  FOWLER. 

9ooD  DaacRiPTioif  nr  Avtugaxioh  vo  Poschabb  Tm  Laxik— 9.  ai«d  ab 
application  under  the  Act  to  provide  for  the  sale  of  certain  lands  beloni?- 
ing  to  the  State  (Statfk  1868,  p.  001),  In  which  he  deacrihed  the  land 
for  which  he  applied  at  **tb»  one  half  mile  water  front  donated 
to  the  San  Francisco  and  Marjsyflle  Ballroad  Companj,  hy  an  Aet  of 
the  Legislature  of  the  State  of  California,  approTed  April  24th,  1858."* 
Held,  that  the  description  was  In  every  respect  in  accordance  with  law. 

Dmcbiption  or  Tnn  Xjunm  nr  AppucAnoif  «»  PiniCHABBtf--The  Aet  of 
1868,  fnprs^  only  reonlres  the  applicant  to  #aoerlhe  the  land  applied 
fbr,  and  a  description  which  the  Ootrnty  Sorveyor  can  understand  is 
snfBcIent.  The  sarvey,  which  It  Is  his  duty  to  make,  onght  to  fix  the 
lines  with  the  requisite  precision. 

ArrLicjLTioN  TO  But  Tidb  Lamd  Convwui  ▲  Riobt  to  vm  Umt  oklt  bt  tbm 
Fault  or  thb  Applicant. — ^An  application  to  hny  tide  land,  made  la 
accordance  with  law,  confers  a  right  to  pnrehase  npon  tho  applleaat 
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which,  as  against  the  ^State  and  aU  aabaeqaent  applicants,  can  be  loat 
only  by  the  failure  of  the  applicant  to  pursue  the  further  steps  pre- 
scribed by  the  statute — not  through  the  fault  of  any  officer. 

BiOHT  OF  Applicant  whssb  Lbss  than  tub  TaACT  Apflibd  fob  is 
Appboyed. — ^Where  a  party  makes  an  application  in  accordance  with 
the  Act  of  1863.  to  purchase  a  certain  piece  of  tide  land,  but  the  County 
Suryeyor  actually  surveys  but  a  small  portion  of  it.  and  such  survey  is 
approved  by  the  Surveyor  General,  and  subsequently  under  the  advice 
of  the  Surveyor,  the  applicant  makes  a  payment  upon  the  tract  ap- 
proved, and  then  files  a  new  application  for  the  balance  of  the  tract, 
be  is  not  precluded  from  insisting  upon  his  rights  under  the  drat 
application. 

Contest,  How  Adjudicated. — Under  the  twenty-seventh  section  of  the  Act 
of  1863,  for  sale  of  tide  land,  when  a  contest  is  referred  to  the  Courta 
for  settlement,  it  is  to  be  determined  upon  the  principles  of  law  and 
aqnity  involved.  The  Court  is  to  exercise  its  judicial  authority  in  ad- 
judicating the  entire  case  as  presented,  and  is  not  confined  to  the 
measure  of  relief  which  the  Surveyor  General  might  award. 

•dbvbxob  Genbbal  to  Dbtbbminb  Facts  Only. —  The  Surveyor  General  Is  to 
determine  only  those  contests  about  the  purchase  of  lands  in  which 
the  survey,  "or  purely  a  question  of  fact,"  is  involved. 

Qotstion  of  Law  to  bb  Refebbbo  to  thb  Courts. — When  a  question  of 
law  only  is  involved,  or  one  of  law  and  fact,  in  relation  to  purchase 
of  tide  lands,  the  parties  are  to  be  referred  to  the  Courts  for  the  settle- 
ment of  such  questions. 

Bulbs  as  to  Pleadings  and  Btidbncb  in  Contbstbd  Casbs. — ^The  ordinary 
roles  of  pleadings  and  of  evidence  are  to  be  observed,  and  Judgment  is 
to  be  rendered  as  In  ordinary  ladvwsazy  proceedings. 

Appeal  from  the  District  C!ourt  of  the  Seventh  Judicial 
District^  County  of  Solano. 

The  defendant  had  judgment|  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion. 

Williams  &  Thornton,  for  Appellant 

We  contend  that  the  respondent  has  aflSrmed  the  decision 
<m  the  first  application  by  his  conduct  He  might  have 
abandoned  it,  but  he  has  chosen  to  afSrm  it ;  and  it  is  only 
reason  and  justice  that  a  man  who  elects  to  affirm,  when  he 
might  avoid,  cannot  retract  his  choice  to  the  injury  of 
otbfi«»>    (Marsh  v.  Pier,  4  Rawle,  273,  286 ;  see,  also,  ante, 
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209 ;  Hayes  v.  Ondyhinst,  1  Jones,  220 ;  Varicic  v.  Edwards, 
11  Paige,  289;  Regina  v.  Sandwich,  10  Q.  B.  563,  571; 
Ogden  v.  Rowley,  15  Indiana,  56;  Brankley  v.  Kee,  5  Jones 
Eq.  332;  Carlisle  v.  Foster,  10  Ohio,  [K  S.]  198;  Jlfarftn  v. 
Ives,  17  S.  &  E.  564 ;  Wells  v.  JE'an^,  2  Grant,  60 ;  Scraggs  v. 
B.  eg  W.  B.  R.  Co.,  10  Md.  268;  The  Bank,  etc.  v.  Ammon, 
8  Casey,  172;  Philadelphia  and  Wilmington  B.  R.  Co.  v. 
Howard,  13  How,  307;  Baz7ey  v.  Bailey,  8  Wright,  247;  2 
Smith's  Lead.  Cases,  6  Amer.  edit  818.) 

The  Surveyor  General  performs,  in  his  approval  of  survey, 
judicial  or  quasi-judicial  duties;  and  when  he  had  performed 
such  duties  his  power  was  exhausted.  {People  v.  Supervisors 
of  Schenectady,  35  Barb.  415 ;  Jermaine  v.  Waggoner,  1  Hill, 
279;  Woolsey  v.  Tompkins,  23  Wend.  324;  Martin  v.  Mayor 
of  New  York,  20  How.  Pr.  86 ;  Matter  of  Beekman  Street,  20 
Johns.  271;  People  v.  Ames,  19  How.  Pr,  551;  Ayrault  v. 
Sackett,  17  id.  508;  Supervisors  of  Onondaga  v.  Briggs,  2 
Denio,  26;  Supervisors  of  Chenango  v.  BirdsaU,  4  Wend. 
460.)  According  to  the  principles  settled  in  the  above 
cases,  the  Surveyor  General  cannot  alter  his  decision  ap- 
proving the  survey  and  location  of  Fowler  to  the  five  and 
fifty-seven  one  hundredths-acre  tract.  He  cannot  review, 
reverse,  or  vacate  his  own  judicial  action.  It  concludes 
him,  and  every  one  else,  and  is  an  end  of  the  matter.  (Lott 
V.  Prudhomme,  8  Rob.  La.  296 ;  Bours  v.  Zachariah,  11  Cal. 
292.) 

This  Court  cannot  go  bdiind  his  action  on  the  first  appli- 
cation of  Fowler.  The  judgment  of  approval  is  within  the 
jurisdiction  of  this  officer,  from  which  there  is  no  appeal. 
His  action  binds  the  Court  {West  v.  Cochran,  17  How.  403 ; 
Stanford  v.  Taylor,  18  id.  409 ;  Cooper  v.  Roberts,  18  id.  173 ; 
Quires  v.  Nicholson,  9  id.  356;  Russell  v.  St.  Louis  Public 
Schools,  18  id.  19 ;  Les  Bois  v.  Bramell,  4  id.  449 ;  Bryan  v. 
Forsyth,  19  id.  834;  Ballance  v.  Papin,  19  id.  343;  United 
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States  ▼.  Ferreira,  18  How.  40 ;  Camdy  v.  Conway,  25  Pa. 
243.) 

Ptirtlier,  the  applicatioii  made  by  Fowler,  on  the  13th 
December,  1866,  admitting  that  he  filed  the  original  with 
the  County  Surveyor,  is  a  nullity  ift  the  eye  of  the  law, 
because  it  describes  no  land.  The  third  section  of  the  Act 
undei*  which  the  grant  is  sought  to  be  obtained  requires  the 
application  to  describe  the  land.  The  description  here  is  by 
reference  to  a  certain  Act  of  the  Legislature. 

0.  Harston,  W.  8.  Welh,  and  Geo.  Oadwalader,  for  Ee- 
flpondent 

Fowler  acquired  a  vested  right  to  all  the  tide  lands  de- 
scribed in  his  application  and  oath  on  the  13th  day  of 
December,  1866.  (Section  29  of  Tide  Land  Act  of  April 
S7th,  1863 ;  Armour  v.  Alexander,  10  Paige  Oh.  571-573 ; 
Inch  V.  StackpoU,  18  Gal.  228 ;  Page  v.  Eohba,  27  Cal.  488 ; 
Keichum  v.  Dunn,  88  Cal.  98 ;  Megerle  v.  Ashe,  33  Cal.  85 ; 
C.  A.  a  [N.  S.],  68,  60,  4  Dana,  96;  The  People  v.  James 
Cook,  14  Barb.  252.)  By  no  subsequent  act  or  omission 
lias  he  abandoned  or  forfeited  any  portion  of  the  lands 
eo  acquired.  Abandonment  is  matter  of  intention.  (Davis 
IT.  Perley,  30  Cal.  636 ;  8t.  John  v.  Kidd,  .26  Cal.  272 ;  Keane 
▼.  Oarmovan,  21  Cal.  298 ;  Richardson  v.  McNulty,  24  Cal. 
889;  Armour  v.  Alexa/nder,  10  Paige  Ch.  574;  Moon  v.  Rol- 
Kns,  36  Cal.  833.) 

The  njisconduct  or  neglect  of  the  County  Surveyor,  a 
public  oflScer,  will  not  deprive  defendant  of  his  rights. 
{Lyttle  V.  State  of  Arkansas,  9  How.  U.  S.  333 ;  Himmel- 
mann  v.  Oofran,  86  Cal.  418.) 

The  exercise  of  power  by  the  Surveyor  General  is  minis- 
terial and  may  be  reviewed  and  set  aside  by  himself 
(  United  States  v.  Hughes,  11  Howard,  562 ;  Opinions  of  At- 
torneys Gen.  Vol.  I,  158,  699;  Opinions  of  Attorneys  Gen. 
Vol.  m,  263 ;  2)orti;aB  v.  Delanso,  20  How.  29;  Opinions  of 
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AttomevB  Gen.  Vol.  II,  41.)  However  the  doctrine  functus 
officio  may  affect  the  particular  survey,  it  cannot  affect  the 
application.  In  case  there  is  an  erroneous  and  fraudulent 
survey,  both  the  power  and  duty  to  make  a  lawful  and  cor- 
rect one  remains.  (Simmelmann  v.  Cofran,  36  Cal.  413; 
Pond  V.  Negua,  3  Mass.  213 ;  Lilly  v.  Bumohm,  15  Mass. 
148 ;  Bangor  v.  Lcmey,  21  Maine,  473 ;  Middleton  v.  Low,  30 
Cal.  601,  609;  P.  Tool  Company  v.  Prader,  32  CaL  635; 
Section  27  of  Act  of  1863,  vesting  final  right  of  trial  in 
Courts.)  The  State  selects  her  ofiScers  to  make  the  surveys, 
and  she  guarantees  the  honesty  and  fairness  of  their  acta. 


By  the  Court,  Walulcob,  J. : 

The  controversy  in  this  case  is  a  contest  arising  under  Ae 
provisions  of  the  twenty-seventh  section  of  "  An  Act  to  pro- 
vide for  the  sale  of  certain  lands  belonging  to  the  State." 
(Acts  1863,  p.  591.) 

It  appears  that  in  December,  1866,  Fowler  presented  to 
the  County  Surveyor  of  Solano  County  an  application  for 
certain  tide  lands  in  that  county,  which  were  described  as 
"  the  one  half  mile  water  front  donated  to  the  San  Francisco 
and  Marysville  Railroad  Company  by  an  Act  of  the  L^sla- 
ture  of  the  State  of  California,  approved  April  24th,  1858." 
Upon  receiving  this  application,  the  Surveyor  noted  the  same 
in  his  book  of  applications  thus:  "L.  C.  Fowler,  Solano 
County:  No.  8.  Township  8  north,  Ranges  3  and  4  west. 
Sections  19  and  24;  fractions  in  east  half  of  24;  fractions 
in  west  half  of  19;  Mount  Diablo  meridian.*'  A  copy  of 
the  description,  as  thus  noted,  was  indorsed  upon  the  affida- 
vit of  Fowler,  pursuant  to  sections  28  and  29,  and  filed, 
along  with  the  afiidavit  itself,  in  the  office  of  the  Surveyor 
of  the  county.  It  is  claimed,  however,  by  the  appellant, 
Hinckley,  that  the  paper  thus  filed  in  the  Surveyor's  office 
was  a  emrtified  copy  of  the  affidavit  of  Fowler^  and  not  the 
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anginal;  but  an  examination  of  the  evidence  shows  it  to  be 
Bubstantially  conflicting  upon  this  point,  and  the  finding  of 
the  Conrt  below,  that  the  original,  and  not  the  copy,  was 
filed  in  the  office  of  the  Sttrveyor,  wiU,  therefore,  not  be  dis- 
turbed here.  The  land  described  in  the  application,  and  of 
which  note  was  thus  made  in  the  application  book  of  the 
County  Surveyor,  embraced  some  sixty-five  acres,  and  it  was 
the  duty  of  that  officer  within  thirty  days  thereafter  to  make 
the  survey  and  transmit  a  duplicate  of  it,  and  of  the  plat 
and  field  note%  and  a  copy  of  the  application  and  affidavits 
in  its  support,  to  the  Surveyor  General  for  approval.  In 
March,  1867,  Fowler  discovered  that  the  Couniy  Surveyor, 
instead  of  surveying  the  land  embraced  in  his  application, 
had  surveyed  only  a  long  narrow  strip  of  it,  which  was  of 
less  than  six  acres  in  superficial  area,  and  had  returned  that 
survey  to  the  Surveyor  Qeneral,  who  had  approved  the  sur- 
rey as  thus  made.  Upon  discovering  this  fact.  Fowler  com- 
plained to  the  County  Surveyor,  and  called  his  attention  to 
the  omission,  but  that  officer  declined  to  correct  it,  or  to  take 
any  further  steps  in  relation  to  it^  on  the  ground  that  his 
anthorily  over  the  subject  was  at  an  end.  He,  however,  on 
tlie  18th  day  of  March,  1867,  advised  Fowler  to  make  a  new 
application  for  the  land  omitted  from  the  survey,  and  thia 
new  application  was  accordin^y  made  upon  the  first  day  of 
April  following,  and  a  new  survey  was  made  thereunder  and 
transmitted  to  the  Su1rvey<»r  General,  including  the  narrow 
strip  shown  by  the  first  survey,  and  some  fifty-eight  acrea 
besides.  On  the  18th  day  of  March,  1857,  however,  the 
appellant,  Hinckley,  made  an  application  to  the  same  County 
Surveyor,  in  the  usual  form,  for  certain  tide  lands,  including 
the  lands  which  had  been  omitted  from  the  Fowler  survey 
on  the  first  application;  this  application  of  Hinckley  was 
entertained  by  the  Surveyor,  who,  on  the  15th  day  of  March, 
completed  the  survey  for  Hinckley  thereunder,  and  on  the 
day  transmitted  a  duplicate  of  it^  with  plat^  field  notes, 
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aflBdavits,  etc,  to  the  Suireyar  General,  by  whom  they  were 
received  on  the  19th  of  Mai\sh. 

Subsequently  the  County  Surveyor  transmitted  to  the 
Surveyor  General  the  new  survey  he  had  made  for  Fowler, 
under  his  second  application  of  April,  1867,  along  with  a 
copy  of  the  plat,  field  notes,  etc,  accompanied  by  a  notice 
to  die  Surveyor  General  that  some  fifty-nine  acres  included 
therein  had  been  also  embraced  in  the  survey  for  Hinckley 
already  transmitted.  Fowler  afterwards  filed  a  protest  in 
the  office  of  the  Surveyor  General  against  the  approval  of 
the  Hinckley  Survey,  on  the  ground  that  under  his  original 
application  he  was  himself  entitled  to  purchase  die  whole  of 
the  land  included  in  that  survey ;  and  the  contest  thus  made 
up  was  thereupon  referred  to  the  Courts  for  decision. 

1.  There  is  no  doubt  that  the  application  of  Fowler,  madft 
in  due  form  on  the  18th  day  of  December,  1866,  to  purchase 
these  lands,  was  in  every  respect  in  accordance  with  law. 

Its  validity  is  assailed  upon  the  ground  that  a  copy  of  the 
application,  and  not  the  original,  was  filed  by  Fowler  in  the 
office  of  the  County  Surveyor;  but  that  objection  has  beep 
disposed  of  already. 

S.  It  is  said  that  the  first  application  of  Fowler  deseriber^ 
no  lands  whatever,  and  is,  therefore,  a  nullity.  We  have 
seen  already  that  it  was  an  application  for  the  water  front, 
which  had  been  donated  to  the  railroad  company  by  the 
Act  of  April  24th,  1858.  A  more  eiact  description  could 
hardly  have  been  given,  for  the  tract  itself  had  been  already 
accurately  surveyed  and  platted  by  the  railroad  company, 
under  the  provisions  of  the  Act;  and  die  survey  and  plat  so 
made  constituted  a  record  at  the  time  of  Fowler's  first  appli- 
cation existing  in  the  office  of  the  County  Eeoorder  of 
Solano  County.  That  it  was  a  description  well  understood 
in  the  office  of  the  County  Surveyor  is  evident,  for  he  pro* 
oeeded  to  act  upon  it  witiiout  objection  or  hesitatioiL  The 
Act  of  1868  only  requires  the  applicant  to  describe  tiU  land 
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appUed  far — and  a  deacription  which  the  Siirveyor  can 
understand  k  deacription  enongh;  the  snrrey  which  it  is 
his  dniy  to  make  ought  to  fix  the  lines  with  the  requisite 
precision« 

8.  The  application  of  Fowler^  llins  made  in  accoxdance 
with  law,  gave  him,  as  against  the  State,  and,  so  long  as  the 
statnte  remained  in  force,  a  privilege  to  purchase  the  land  he 
applied  for.  As  against  the  ofBcers  of  the  State,  and  all  ap- 
plicants for  the  same  land  snhseqnent  in  point  of  time,  it 
conferred  upon* him  a  right  to  purchase,  which  could  only  be 
lost  by  his  own  failure  to  pursue  the  further  steps  which  the 
statute  had  prescribed.  The  malfeasance  or  misfeasance  of 
any  of  the  officers  could  not  deprive  him  of  the  benefit  of 
his  application,  nor  operate  to  postpone  him  to  the  claim  of  a 
subsequent  applicant. 

4.  It  is  ar^ed,  however,  that  Fowler  is  concluded  to  claim 
the  larger  tract,  because  he  knowingly  accepted,  as  it  is  said, 
the  first  survey  of  five  acres  and  a  little  more.  The  facts  are, 
that  upon  discovering  that  instead  of  the  sixty-five  acres,  for 
which  he  had  applied,  only  some  five  acres  and  a  little  up- 
wards had  been  surveyed.  Fowler  applied  to  the  County  Sur- 
veyor to  correct  the  survey,  and  the  latter  declined  tie  re- 
queet,  on  the  groimd  that  he  had  done  all  the  law  required 
him  to  do,  and,  in  connection  with  this  refusal,  the  County 
Surveyor  advised  Fowler  to  begin  de  noi>o  —  and  that,  in  his 
opinion,  nothing  else  could  be  done.  Subsequently,  and  in 
May,  1888,  he  paid  to  the  County  Treasurer  a  portion  of  the 
principal  and  interest  upon  the  five-acre  location.  He  testi- 
fied that  this  was  done  because  he  had  learned  that  the 
County  Surveyor  was  advising  other  parties  to  enter  upon 
the  five-acre  tract  in  default  of  the  payment  of  this  money 
to  the  County  Treasurer.  I  see  nothin.fir,  however,  in  this 
which  would  preclude  Fowler  from  insisting  upon  his  rights 
under  the  first  application.  It  was  only  a  very  natural  en- 
deavor to  avoid  the  possible  loss  of  all  that  he  had  so  far 
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been  able  to  obtain.  It  was  the  best  that  he  oonld  do  under 
the  dromnstancefi.  At  that  time  his  new  application,  made 
under  the  advice  of  the  Oonnty  Surveyor,  was  already  pend- 
ing and  undetermined. 

5.  It  is  next  insisted  that  the  Surveyor  General  having 
approved  the  first  application  of  Fowler  to  the  extent  of  five 
acres  and  upwards  only,  it  results  that  the  contest  here  is 
confined  to  the  application  of  Hinckley  made  in  March,  and 
the  last  application  of  Fowler  made  In  April,  1867,  and  that 
Hinckley's,  being  the  prior  of  these  two,  dumld  be  held  to 
be  superior  to  Fowler's.  There  is  nothing  in  this  point 
Under  the  twenty-seventh  section  of  the  Act,  when  a  contest 
is  referred  to  the  Courts  for  settlement,  it  is  to  be  determined 
upon  the  principles  of  law  and  equity  involved.  The  Oourt 
is  to  exercise  its  judicial  authority  in  adjudicating  the  entire 
case  as  presented.  It  is  not  confined  to  the  narrower  measure 
of  relief  which  the  Siurveyor  General,  in  the  exercise  of  mere 
quasi-judicial  functions,  in  determining  mere  matters  of  fact, 
might  award.  Such  was  not  the  intent  of  the  statute.  Its 
purpose  was  to  provide  for  the  settlement  of  the  rights  of 
the  parties  litigant,  at  once  and  forever.  The  jurisdiction  of 
the  Court  is  as  broad  and  effective  as  though  one  of  the  par- 
ties had  already  obtained  a  title  to  which  the  other  had  the 
better  right  The  Surveyor  General  is  to  determine  only 
those  contests  in  which  the  survey,  '^  or  purely  a  question  of 
fact/'  is  involved.  But  when  a  question  of  law  only  is  in- 
volved, or  one  of  law  and  fact,  the  parties  are  to  be  referred 
to  the  Courts  for  its  determination,  and  in  the  Courts  the 
ordinary  rules  of  pleading  and  of  evidence  are  to  be  ob- 
served, and  judgment  is  to  be  rendered  as  in  ordinary  adver^ 
sary  proceedings. 

Other,  but  minor,  points  are  made  which  it  is  not  neces- 
sary to  notice  in  detail. 

It  is  clear  that  Fowler  by  force  of  his  application  of  De- 
cember 18th,  1866,  became  entitled  to  purchase  the  land  in 
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controversy — that  nothing  since  then  has  occurred  to  post- 
pone him  to  the  subsequent  application  of  Hinckley — the 
circumstances  of  the  case  presented  are  indeed  such  tliat  had 
the  latter  even  succeeded  in  obtaining  the  certificate,  he 
must  have  been  compelled  by  the  decree  of  a  Court  of  equity 
to  surrender  it  to  Fowler.  These  circumstances  are  those 
which  characterized  the  conduct  of  the  County  Surveyor  con- 
cerning the  first  application  of  Fowler  made  December,  1866, 
and  the  evident  concert  between  that  officer  and  Hinckley, 
the  subsequent  applicant,  and  to  which  it  is  not  necessary,  in 
view  of  the  oondusion  reached  upon  other  grounds^  to  advert 
in  detail. 

The  judgment  must  be  affirmed,  and  it  is  so  ordered. 


(No.  i,064.] 


HENBT  B.  WILLIAMS,  Administratob  of  th»  Estate 

OF  Edwasd  Mott  Kobinson,  Dboxasxd,  v.  0.  P. 

SUTTON. 

TmnAMCi  IN  OoxKOir — Enwcr  ov  JuoQumn  "Quasb  Claobux  Fbboi*** 
AOAiMBT  ONI  TKrAHT. —  WImfo  Woods,  being  the  owner  of  a  lot  In  San 
Fnmelsco,  conTeyed  an  undivided  quarter  which  passed  to  WlUlame. 
and  a  quarter  to  Hastings,  and  a  quarter  to  Haskell ;  and  afterwards 
8attott»  claiming  tltlo  under  a  Oolton  grant,  brought  trespass  <r««re 
elautum  fregii  against  Woods,  Hastings,  and  Haskell  for  alleged  Inter- 
ference with  his  possession,  and  recovered  judgment,  and  also  obtained 
an  Injunction  against  their  Interference  with  his  possession:  Beld,  In 
ejectment  by  Williams  against  Button,  that  the  effect  of  the  Judgment 
was  merely  to  estop  Woods,  Hastings,  and  Haskell  from  asserting  title 
as  against  Sutton,  not  to  transfer  their  title  to  him  or  make  him  a 
tenant  In  common  with  Williams;  and  that  such  Judgment  could  not 
prereat  Williams  from  recorerlng  the  whole  property. 

BiflBT  or  TVNANT  IN  COMMON  TO  BccoYBB  Bntibb  Estati. — ^A  tenant  In 
common  Is  seized  per  mi  et  per  tout,  and  has  an  interest  In  the  whole. 
which  entitles  him  to  the  enjoyment  of  the  entire  estate  as  against 
•fory  one  except  hia  cotenaat. 
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St«|eiii«Bt  of  WwetM, 


JmrnVIHT    IN    TBS8PA88    A0AIM9V    Oim    TlNAST    IN    COMVOir    HO    BSTOTPK. 

AOAXKBT  AnoTHSB. — When  a  jndcment  In  trespass  quare  etaiuum  frtgU 
wai  reeovarad  hj  Sutton  acalnst  Woods,  Hastlnga,  and  Haskell,  who 
ware  tananta  In  common  with  WilUama:  Seld,  that  tboash  Woodi. 
Hastings,  and  Haakell  ware  estopped  from  aaserting  title  aa  tftlnit 
Bntton,  there  was  no  sncli  estoppel  aa  agalnat  Wllliama'  claimtsc  and 
recorartng  the  whole  property. 
Judgment  in  TraasPAsa  ^'Quabb  Glacbux  FsBoir"  «o  TBANsm  or 
DBFBifDAifT*8  TiTLB.— -A  plaintiff,  who  recovers  In  trespass  ^nan 
€iau9um  freffit,  does  not  thereby  become  tnyested  with  the  title,  or  loe- 
eead  to  the  interest,  which  the  defendant  in  such  action  may  hare  hid 
in  the  property. 

TiTLB    UNDEB    StaTUTB    OF    LIMITATIOM8    DIFFEBVN:r    FBOH    BSTOPPBL   UVOKt 

JoDOMBNT  IN  TBB8PAS8. — In  ejectment  by  Wllliama  against  Sotton, 
where  it  appeared  that  Wlll)ama  waa  a  tenant  in  common  of  the  prop- 
erty demanded,  with  Woods,  Hastings,  and  Haskell;  and  that  Satton 
had  recovered  Judgment  in  trespass  quare  clausun^  fregii  in  reference 
thereto  against  Woods,  Hastings  and  Haakell,  which  Judgment  he  set 
up  to  prevent  Wllliama  from  recovering  more  than  one  undivided  foarth : 
Held,  that  the  rule  invoked  by  Sutton  (that  If  one  of  several  tenanu 
In  common  be  under  such  disability  as  would  preserve  his  rights  under 
the  Statute  of  Limitations,  this  would  not  save  the  righta  of  his  co- 
tenants  against  whom  the  statute  had  fully  run),  was  not  applicable. 
for  the  reason  that  the  title  of  a  disseizor  under  the  Statute  of  Limi- 
tations was  a  new  title,  corresponding  with  that  on  which  the  dlitcis^ 
operated,  while  Sutton  acquired  no  new  title  by  disseisin  or  otlterwlse. 
but  could  simply  rely  upon  his  Judgment  aa  concluding  the  defendanu 
therein  from  asserting  title  sgainst  hiak 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  of  ejectment  for  a  fifty-rara  lot  at  the 

northeast  comer  of  Montgomery  and  Lombard  streets,  in 
the  City  of  San  Francisco.  The  plaintiff  owned  an  ^^^* 
vided  one  fourth  of  the  property,  but  demanded  possession 
of  the  whole.  The  defendant  set  up  by  way  of  bar  or  estop- 
pel the  recovery  of  a  judgment  in  1853  in  an  action  o£  ^f' 
pass  qtuire  clausum  fregii,  instituted  by  him  in  the  Sup^i^^^ 
Court  of  the  City  of  San  Francisco  against  I.  C.  Woods, 
John  Hastings,.  D.  H.  Haskell,  and  J.  N.  Briceland,  *e 
three  first  of  whom  were  tenants  in  common  in  the  iprof^J^^ 
with  the  grantor  of  plaintiff,  and  claimed  that  by  virtTue  o* 
Buch  recovery  defendant  became  a  tenant  in  common   ^^^ 
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plaintiff,  and  that  no  recovery  in  the  action  could  be  had 
Against  him. 

It  appeared  that  on  June  20th,  1851,  L  C.  Woods  was  the 
owner  of  the  fifty-vara  lot  in  controversy,  deriving  his  title 
under  a  grant  to  Jacob  D.  Hoppe,  by  Alcalde  Leavenworth, 
on  March  23d,  1848.  On  January  29th,  1863,  Woods  con- 
veyed an  undivided  one  fourth  of  the  lot  to  Flint,,  Peabody 
&  Co.,  which  passed  to  plaintiff.  Woods  conveyed  another 
undivided  fourth  to  Hastings,  and  another  fourth  to  Haskell. 
The  defendant  held  and  claimed  under  a  grant  by  Justice  of 
the  Peace  Colton,  dated  December  18th,  1849.  It  further 
appeared  that  in  1853,  and  while  defendant  claimed  to  be  in 
possession,  Woods,  Hastings,  Haskell,  and  Briceland  entered 
and  began  excavating  and  carrying  away  ground  from  a  por- 
tion of  the  lot  for  the  purpose  of  filling  up  other  lots  in  the 
vicinity.  Sutton  thereupon  commenced  the  suit  referred  to 
in  the  Superior  Court  against  them,  and  obtained  a  judgment 
therein  for  fifteen  dollars  damages  sustained  by  reason  of 
their  trespasses ;  and  the  same  judgment  proceeded  to  enjoin 
them  from  any  further  excavations,  or  from  in  any  manner 
interfering  with  Sutton's*  possession  of  the  property. 

The  Court  below  seems  to  have  regarded  the  record  in 
Sutton  V.  Woods  et  ah.,  as  operating  as  an  estoppel  so  far  as 
three  fourths  of  the  property  was  concerned  and  rendered 
judgment  in  favor  of  the  plaintiff  for  the  possession  of  only 
an  undivided  fourth,  and  costs.  The  plaintiff,  being  dissatis- 
fied therewith,  appealed  from  the  judgment 

/.  0.  McCvilough  and  John  T.  Doyle,  for  Appellant 

The  judgment  in  Sutton  v.  Woods  works  no  estoppel  upon 
this  plaintiff  in  favor  of  this  defendant  The  plaintiff  was 
not  a  party  to  that  proceeding,  nor  does  he  claim  under  any 
of  the  parties  to  it  as  such.  His  title  passed  out  of  Woods 
before  that  action  was  commenced,  and  is,  therefore,  entirely 
independent  of  the  parties  to  that  action.     Assuming  then 
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that  Woods  and  hiB  other  grantees  are  estopped  by  the  judg- 
ment in  the  suit  against  them,  still  plaintiff  and  his  grantors 
not  being  parties  or  priviep  to  that  record,  it  cannot  be  used 
against  them  for  any  purpose  whatever.  It  could  not  be 
used  either  in  bar  or  as  evidence,  because  the  parties  are  not 
the  same.  As  evidence  it  does  not  go  beyond  proving  that 
in  a  certain  action  between  himself  and  Woods  and  others 
it  was  adjudged  that  Sutton  had  a  better  title  then  to  the 
lands  than  Woods  and  others;  but  the  judgment  did  not  give 
title  to  Sutton  in  fee  simple  or  otherwise,  nor  did  it  oonsti- 
tute  him  a  cotenant  of  Flint,  Peabody  &  Co. 

The  plaintiff,  being  the  owner  in  fee  of  the  undivided  one 
fourth  of  the  premises  and  not  in  any  manner  affected  by  the 
alleged  judgment,  is  entitled  to  recover  the  demanded  prem- 
ises entire  as  against  all  persons,  except  his  cotenants  and 
persons  holding  under  them.  {Hardy  v.  Johnson,  1  Wallace, 
371;  Treat  v.  Biley,  86  CaL  129.)  The  defendant  does  not 
come  within  either  class.  It  may,  however,  be  claimed 
that  as  we  have  brought  ejectment,  which  goes  to  the  ques- 
tion of  the  right  of  possession,  it  is  a  sufficient  answer  if 
defendant  shows  that  Woods,  Hastings,  and  Haskell  were 
entitled  to  the  possession,  and  that  he  obtained  judgment 
aginst  them  to  the  effect  that  his  right  of  possession  was 
better  than  theirs,  on  the  groimd  that  as  we  could  not  oust 
them  we  cannot  oust  him.  But  this  argument  is  fallacious. 
Sutton  does  not  claim  under  Woods,  Hastings,  and  Haskell, 
but  against  them.  (Satterlee  v.  Bliss,  36  Cal.  489.)  The 
judgment  relied  on  might  in  a  proper  case  prove  that  Sutton 
has  a  better  title  to  the  lands  than  Woods  and  others  when- 
ever they  sue  him ;  but  it  cannot  prove  that  he  has  a  better 
or  as  good  a  title  as  the  plaintiff. 

Winans  <S  Patterson,  for  Bespondent 

The  plaintiff,  while  he  concedes  that  on  his  own  behalf  he 
is  only  entitled  to  the  fourth  interest  in  the  lot  which  the 
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Goort  bdow  awarded  to  him,  seeks,  by  appeal,  to  recover 
the  whole  lot,  on  the  ground  that  as  tenant  in  common,  if  he 
obtains  judgment  at  all,  he  is  entitled  to  be  let  into  pc>3se8- 
aion  of  the  whole  on  behalf  of  his  ootenants  as  well  as  him- 
sdf.  He  ignores  the  doctrine  that  Woods,  Hastings,  and 
Haskell  are  barred  or  estopped  as  to  their  three  fourths 
ownership  in  the  lot  by  the  former  adjudication,  and  claims 
that  if  they  were,  the  proceedings  were  irregular  and  do  not 
•mount  to  an  estoppel 

The  former  adjudication  in  the  Superior  Court  was  an 
estoppel  and  a  bar  to  the  recovery  by  plaintiff  of  the  three 
quarter  interests  of  Woods,  Hastings,  and  HaskelL  It  put 
in  issue  and  determined  the  very  titie  here  in  controversy. 
Button  then  averred  and  relied  on  title  in  himself,  and 
Woods,  Hastings,  and  Haskell  denied  his  title  and  set  up 
ownership  in  themselves  under  the  very  title  upon  which  the 
plaintiff  founds  his  present  suit  The  judgment  was  in  his 
favor  and  against  them  on  the  question  of  title;  and  it 
materially  strengthens  his  case  that  a  perpetual  injunction 
was  also  awarded  against  Woods  and  his  cotenants  there 
defending  from  interfering  with  the  premises  or  in  any 
manner  disturbing  Sutton  or  those  holding  under  him  in 
the  poesession  thereof. 

Again,  the  judgment  was  conclusive  upon  plaintiff  and  his 
grantors  as  an  estoppel,  because  a  former  recovery  settles 
every  question  which  was  adjudicated,  or  which  might  have 
been  adjudicated  in  the  case.  The  plaintiff,  so  far  as  the 
three  quarters  formerly  belcaiging  to  Woods,  Hastings,  and 
Haskell  are  concerned,  stands  in  tiieir  shoes  advocating  their 
claims,  and  whatever  defense  would  conclude  them  would  be 
valid  against  him.  He  would,  in  short,  be  to  all  intents  and 
purposes  a  party,  and,  therefore,  directly  within  the  applica- 
tion of  the  rule.  It  is  plain  that  if  plaintiff  could  recover 
for  his  coowners  their  three  fourths,  they  in  turn  could 
xeoover  the  samo  interest  from  him  if  be  refused  to  let  them 
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into  poesession,  aad  thus  by  this  circuitous  mode  of  proceed- 
ing they  could  gain  from  th^  defendant,  Sutton,  that  which 
the  law  denies  their  right  to  haya 

The  theory  that  a  party  who  proves  himself  a  tenant  in 
common  can  recover  the  entire  possession  of  the  land  in 
which  he  has  but  a  partial  interest,  because  he  represents 
his  cotenants  and  may  ^iter  for  them  as  well  as  himself,  is 
overruled  here  by  still  another  majcim  of  the  law  than  that 
above  referred  to,  viz:  that  when  the  reason  upon  which  a 
legal  principle  is  founded  ceases  to  exist,  the  principle  itself 
must  fall.  Cessante  ratione  ceasat  ipsa  lex.  Furthermore, 
the  doctrine  that  one  tenant  in  common  may  recover  the 
whole  is  only  applicable  when  the  defendant  in  possession  is 
a  wrongdoer  as  against  all  the  tenants  in  common.  {CoUier 
V-  Corbett,  16  Cal.  188;  Clarh  v.  Hvber,  20  GaL  196;  Hart 
y.  Robertson,  21  Cal.  346.)  Hence,  if  the  defendant  could 
defeat  the  other  tenants  in  common,  either  by  adverse  pos- 
session or  a  former  adjudication,  the  plaintiff  can  only 
recover  his  proportion. 

Again,  defendant,  who  has  been  in  the  actual  adverse  pos- 
session of  the  whole  lot  for  ten  years  and  more,  holding  it  in 
express  hostility  to  the  claim  of  Woqds,  Hastings,  and  Has- 
kell, has  acquired  thereby  a  title  to  the  three  quarters  inter- 
est which  is  sued  for,  on  their  behalf,  by  plaintiff.  Hence 
the  judgment  in  this  cause  could  only  lawfully  be  that  whidi 
was  rendered,  that  plaintiff  be  let  into  possession  of  an  nndi- 
vided  one  quarter  interest  in  the  premises  as  tenant  in  com- 
mon with  defendant  Plaintiff  can  only  recover  for  himself ^ 
because  the  theory  on  which  he  claims  a  right  to  recover 
the  share  of  his  cotenants  Woods,  Hastings,  and  Haskell,  is 
negatived  or  overruled  by  the  fact  that  their  rights  are  barred 
by  the  statute  and  defeated  by  the  adverse  holding  of  defend- 
ant. (Wade  V.  Johnson,  5  Humph.  117 ;  Langdon  v.  Bowl- 
fiton,  2  Taunt.  46;  Pendergrast  v.  Oullait,  10  Geo.  218; 
Jordan  v.  Thornton,  7  Gea  617 ;  Bowyer  v.  Judge,  11  East, 
287.) 
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By  the  Court,  Obookett,  J.: 

The  plaintiff  deraigns  title  to  one  undivided  fourth  of  the 
prtunises  in  controversy  under  a  valid  alcalde  grant,  and  is 
entitled  to  recover  the  possession  of  the  whole  property  aa 
against  the  defendant^  who  has  shown  no  title,  unless  the 
judgment  in  the  case  of  Sutton  v.  Woods  et  al.  shall  have  the 
effect  to  limit  his  recovery  to  the  one  undivided  fourth  otily. 
Neither  the  plaintiff  or  his  grantors  were  parties  to  that 
action,  or  in  privity  with  the  defendants  therein;  and  it  is 
conceded  that  hi$  rights  are  unaffected  by  the  judgment 
But  it  is  said  that  Woods,  Hastings,  and  Haskell,  the  defend- 
ants in  the  former  action,  who  were  then  cotenants  in  com- 
mon with  the  plaintiff's  grantors,  are  concluded  by  the 
judgment,  and  are  estopped  thereby  from  setting  up  title  or 
a  right  to  the  possession,  as  against  the  present  defendant, 
who  was  the  plaintiff  in  that  action;  and  hence  that  the  presr 
ent  plaintiff  is  not  entailed  to  recover  the  possession  of  the 
three  undivided  fourths  formerly  claimed  by  them,  and  to 
which  it  has  been  argued  the  present-defendant  has  the  better 
title,  as  against  Woods,  Hastings,  and  Haskell.  But  one  of 
the  incidents  of  a  tenancy  in  common  holding  the  title,  ia 
that  each  of  the  cotenants  is  entitled  to  the  exclusive  possee- 
fiion  of  the  entire  property,  as  against  tiie  whole  world,  except 
his  cotenants.  A  person  without  title  and  wrongfully  in  the 
possession,  cannot  gainsay  the  right  of  each  of  the  tenants 
in  common  to  the  possession  of  the  whole.  As  between 
tenants  in  common  and  a  trespasser,  each  tenant  in  common 
is  better  entitled  to  the  possession  than  a  wrongdoer.  The 
former  is  seized  per  mi  et  per  tout,  and  has  an  interest  in  the 
whole,  which  entitles  him  to  the  enjoyment  of  the  entire 
estate-  as  against  every  one  except  his  cotenants.  Is  the 
defendant  a  cotenant  with  the  plaintiff  ?  If  so  he  must  have 
acquired  that  etahis  by  means  of  the  judgment  in  the  former 
aetioii,  in  which  it  was  adjudged  that  $»  betiwon  liin  &nd 
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Woods,  Hastings,  and  Haskell  he  had  the  better  title  and 
the  better  right  to  the  possession.  But  he  did  not  thereby 
become  vested  with  their  title  or  succeed  to  their  interest  in 
the  property.  On  the  contrary  the  Court  decided  that  they 
had  no  title,  and  left  Sutton  in  possession  under  such  claim 
of  title  as  he  had  under  the  Colton  grant  The  judgment 
added  nothing  to  his  former  title,  but  left  it  as  it  was  before; 
and  the  point  decided  was  that  his  was  better  than  the  title 
of  his  adversariea.  I  do  not  comprehend  how  all  this  can 
have  the  effect  to  convert  the  ddEendant  into  a  tenant  in 
common  with  the  plaintiff^s  grantors,  who  were  not  parties 
to  the  action,  and  were  unaffected  by  the  judgment  fTot- 
withstanding  the  judgment,  the  defendant,  so  far  as  it  conr 
cems  the  plaintiff  and  his  rights,  is  as  much  a  trespasser 
now  as  when  he  first  entered  on  the  lot;  and  I  am  not  aware 
of  any  exception  to  the  rule  that  as  against  a  trespasser  one 
of  several  tenants  in  common  is  entitled  to  the  possession  of 
the  entire  property.  The  judgment,  it  is  true,  estops  Woods, 
Hastings,  and  Haskell  from  asserting  title  as  against  the 
defendant  But  they  ate  not  asserting  it  in  this  action,  nor 
are  their  rights  in  question  here.  On  the  contrary  the  plaint'- 
iff  is  entitled  to  the  possession  of  the  whole  property,  not 
on  the  strength  of  their  title  or  right  of  possession,  but  of 
his  own  as  one  of  several  tenants  in  common,  having  a  better 
right  as  such  to  the  entire  property  than  a  mere  intruder 
without'title.  !Nfor  can  it  be  doubted  that  the  plaintiff  and 
Woods,  Hastings,  and  Haskell  are  still  tenants  in  common 
notwithstanding  the  judgment  in  the  former  action.  As 
already  stated  the  judgment  did  not  have  the  effect  to  divest 
whatever  title  the  defendants  in  that  action  had,  nor  to  trans- 
fer it  to  Sutton,  and  consequently  did  not  disturb  the  relation 
of  tenancy  in  common  before  then  existing  between  them 
and  the  plaintiff's  grantors.  The  only  effect  of  the  judg^ 
ment  was  to  estop  the  defendants  therein  from  asserting  the 
title  which  they  daimed  against  Sutton,  the  present  defend- 
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ant^  and  the  Court  did  not  attempt  to  interfere  witli  the 
relation  of  a  tenancy  in  common  then  existing  between  them 
and  the  plaintiff's  grantors.  No  question  of  that  kind  was 
before  the  Court,  and  of  course  it  had  no  power  to  deal  with 
it,  if  it  had  attempted  to  do  so.  As  between  the  several 
tenants  in  common  their  relations  towards  each  other  were 
therefore  wholly  tmaffected  by  the  judgment  But  it  is  said 
that  if  one  of  several  tenants  in  common  be  under  such 
disability  as  will  preserve  his  rights  under  the  Statute  of 
limitations,  this  will  not  save  ihe  rights  of  his  450tenants 
against  whom  the  statute  has  fully  run;  and  this  rule  of  law 
is  invoked  to  maintain  the  proposition  urged  in  this  ease  that 
if  Woods,  Hastings,  and  Haskell  are  estopped  by  tlie  judg» 
ment,  the  plaintiff  is  entitled  to  the  possession  of  his  separate 
undivided  interest  only,  and  no  more.  But  whilst  fully 
admitting  the  soundness  of  the  rule,  I  think  it  has  no  appli- 
cation to  this  case.  The  rule  itself  is  founded  on  the  propo- 
sition that  when  the  statute  has  fully  run,  and  has  become 
effectual  to  bar  an  adverse  titie,  the  disseizor  acquires  a  new 
title  founded  on  disseizin.  He  does  not  acquire  or  succeed 
to  the  title  and  estate  of  the  disseizee,  but  is  vested  with  a 
new  title  and  estate,  founded  on  and  springing  from  the  dis- 
seizin; and  the  title  of  the  disseizee,  if  not  wholly  extin- 
guished, has  at  least  become  inoperative  in  law,  and  is 
without  a  remedy  to  enforce  it.  (Arring^on  v.  Liscom,  34 
OaL  881,  and  authorities  there  cited.)  The  new  titie  tiius 
acquired  by  the  disseizor  must  of  necessi^  correspond  with 
tiiat  on  which  the  disseizin  operated,  as  he  could  not  acquire 
by  disseizin  a  greater  estate  than  that  held  by  the  disseizee. 
If  the  latter  held  only  an  undivided  interest  as  tenant  in 
common  with  another,  the  disseizor  would  acquire  by  dis- 
seizin a  similar  undivided  interest;  for  it  was  only  that  on 
iHiieh  die  diflseiim  operated  and  took  effect    The  disseiaor 
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of  one  of  seyeral  tenants  in  common  acquiring  a  title  by  dis- 
seizin therefore  becomes  himself  a  tenant  in  conmion  with 
the  other  cotenants ;  and  hence  in  an  action  by  one  or  more  of 
them  against  him  for  the  possession,  the  recovery  is  limited 
to  the  particular  interest  of  the  plaintiff,  and  does  not  include 
the  whole  property.  But  the  reason  on  which  the  rule  is 
founded  has  no  application  to  this  case.  The  defendant  here 
has  acquired  no  new  title  by  disseizin  or  otherwise,  but 
simply  relies  on  the  former  judgment  as  concluding  the 
defendants  therein  from  the  assertion  of  title  as  against  him. 
But  he  is  not  a  tenant  in  common  with  the  plaintiff,  as  against 
whom  he  has  neither  title  nor  right  of  possession,  and  there- 
fore  does  not  come  within  the  reason  of  the  rule  which  he 
has  invoked.  Not  being  entitled  to  the  possession  of  any 
portion  of  the  premises,  as  against  the  plaintiff,  it  does  not 
concern  him  to  inquire  what  may  be  the  effect  of  restoring 
the  possession  to  the  plaintiff,  as  between  him  and  Woods, 
Hastings,  and  Haskell.  If  the  technical  bar  of  the  former 
judgment  shall  thus  be  practically  avoided  as  to  them,  no 
injustice  will  residt  therefrom,  inasmuch  as  it  now  appears 
that  for  more  than  twenty  years  the  defendant  has  been 
wrongfully  in  possession  without  title. 

In  my  opinion  the  judgment  ought  to  be  reversed,  and  a 
new  trial  awarded. 

Mr.  Justice  Walxaom,  being  disqualified,  did  not  dt  in  this 
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THOMAS  F.  POTTER  v.  J.  P.  AMBS,  ALEXANDER 
GORDON,  AND  JAMES  BYRNES. 

OONSTiTDTtONAiJTr  ov  Sav  Matbo  Boad  Law. —  Tbe  proYlsions  of  the 
San  Mateo  County  road  law  (StaU.  1867-8,  p.  283),  in  reference  to  the 
notice  to  be  given  of  a  proposed  alteration  of  a  public  road,  and  re- 
quiring peraons  claiming  compensation  for  land  to  be  taken  to  present 
their  claims  within  a  certain  time,  or  be  deemed  as  waiving  all  right  to 
damages,  do  not  violate  section  eight  of  Article  I  of  the  Constitution. 

Compj£N8atiok  rou  Land  Takbk  itob  Public  Usn  —  Powbb  or  Leois- 
LATUBB  TO  PxBSCBiBB  Stets.— It  is  compcttnt  for  the  Legislature  to 
prescribe  the  several  steps  to  be  pursued  in  the  assertion  of  a  right  to 
compensation  for  land  appropriated  for  public  use;  but  the  prescribed 
procedure   must  not  destroy   or   substantially    impair    the   right   itself. 

AUrBBATXON     OF     ROA]>     IX      8AH   ■  MATBO     COUMTY  ^-^  PABnCUIABITT  '*      OV 

NoTiCB. —  Where  a  statute  for  the  alteration  of  a  public  road  re- 
quired as  a  preliminary,  the  publication  of  a  notice  stating,  with 
particularity,  the  starting  point,  and  the  course  and  terminus  of  the 
proposed  alteration,  and  that  those  claiming  compensation  for  land  to 
be  taken  should  present  their  claims  within  a  certain  time  thereafter, 
or  be  barred  (Stats.  1867-8,  p.  288)  :  held,  that  a  notice  of  an  alteration 
to  run  northerly  from  one  point  to  another,  **  over  the  moat  practicable 
route  for  a  road,*'  was  insufficient. 
OufAOBs  BOB  Taking  Lamd  bob  Road  cm  iHSUFnciBMT  Noticb  — 
JuDOMBNT  ON  FINDINGS. —  Where  a  public  ^oad  in  San  Mateo  County 
was  altered,  and  the  owner  of  land  taken  therefor  brought  suit  against 
the  township  trustees  for  damages,  quare  ciausum  fregit,  and  it 
appeared  on  the  trial,  and  the  Court  found,  that  the  notice  of  the  pro- 
posed alteration  required  by  law  (SUts.  1867-8,  p.  283)  was  such  that 
plaintiff  could  not  ascertain  therefrom  the  amount  and  character  of 
his  land  which  would  be  affected  by  the  proceedings,  and  that  his 
damages,  if  such  notice  was  Insufflcient  to  authorise  the  alteration, 
•mounted  to  five  hundred  dollars:  held,  that  plaintiff  was  entitled  to 
judgment   on   the   findings   for   that    amount 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
District^  San  Mateo  County.  - 

The  notice,  referred  to  in  the  opinion,  vma  "  to  make  the 
following  changes  in  the  route  and  location  of  the  Half-moon 
Bay  and  Pescadero  Road,  to  wit:  Commencing  at  the 
bridge,  at  the  present  crossing  of  the  San  Gregorio  Creek, 
near  Cartels  Hotel;  thence  northerly  over  the  most  prac* 
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ticable  route  for  a  road  over  and  across  the  lands  of  James 
Qliintin,  W,  Buckland,  G.  W.  T«  Carter,  Asa  Fletcher,  A* 
Gordon,  and  Mrs.  Thompson,  to  a  point  on  the  Tunitas 
Creek,  near  T.  F.  Potter;  thence  northerly  along  the  west 
side  of  the  present  location  of  said  road,  over  the  most 
practicable  route  across  the  lands  of  T.  F.  Potter,  Gan^an, 
and  (y Conner;  thence  northerly  over  the  most  practicable 
route  across  the  lands  of  Martin  and  Delany,  Peter  Seban 
and  F.  Wella,  intersecting  the  present  Half -moon  Bay  Boad, 
at  the  crossing  of  the  Lobitas  Creek*'^ 
The  Court  below  found,  among  other  facts: 

'^  3.  That  the  damages  done  to  said  premises  [of  the  plain- 
tiflF],  by  said  digging  and  excavating,  if  the  said  proceedings 
gave  defendants  no  authority  to  open  a  public  rcmd  tlirougb 
said  land,  and  on  the  line  of  said  excavation,  waa  and  is  the 
sum  of  five  hundred  dollars.** 

"  14,  No  other  description  of  the  land  through  which  sai  A 
proposed  road  was  to  run,  nor  of  the  amount,  quality,  or 
quantity  of  land  to  be  taken  fiom  any  persons  through 
whose  land  the  same  was  to  run,  nor  of  the  amount  or 
character  of  the  land  affected  by  said  proposed  road,  except 
the  description  thereof  contained  in  the  notice  and  petition, 
was  made,  until  the  report  of  said  road  viewers  was  made 
to  said  Board  on  the  7th  of  April,  1869." 

"15.  The  plaintiff  could  not  ascertain  the  amount  or 
character  of  the  land  belonging  to  him,  which  would  be 
affected  by  such  proposed  road,  until  after  said  survey  was 
mada'' 

There  having  been  a  judgment  for  the  defendants,  the 
plaintiff  appealedL 

John  Reynolds,  for  Appellant 

It  is  found  that  tiie  premises  upon  which  tiie  trespass  was 
committed  were  owned  and  possessed  by  the  plaintiff,  ancl 
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that  the  amount  of  damages  done  to  the  same  is  five  hun- 
dred dollars.  If  the  defendants  were  not  justified  the  plain- 
tiff is  entitled  to  judgment  in  his  favor  for  this  sum. 

It  is  daimed  that  under  the  statute  the  plaintiff  waived 
his  claim  for  damages^  and  dedicated  his  land  to  the  public, 
l^  not  presenting  his  petition  for  damages  on  the  day  ap- 
pointed in  the  notice.  To  this  proposition  there  are  these 
answers:  1.  The  notice  was  such  as  to  render  it  impossible 
to  comply  with  the  requirements  of  the  law.  2.  The  notice 
was  not  such  as  is  required  by  law.  8.  If  the  statute  is  to 
receive  a  liberal  oonstruction,  so  as  to  enable  the  public 
officers  to  effect  the  purposes  designed  by  it^  such  liberality 
of  construction  must  also  extend  to  the  daimant  whose  land 
it  is  proposed  to  take  from  him. 

It  is  not  competent  for  the  Legislature  to  declare  that  a 
person  shall  be  deemed  to  have  dedicated  his  property  to 
public  use  without  any  act  on  his  part,  from  which  it  can  be 
judicially  determined  that  a  dedication  has  been  made. 
(Beatty  v.  Kurtz,  2  Peters,  666 ;  Hunter  v.  Trustees  of  Sand 
Hill,  6  Hill,  411 ;  Ohotard  v.  Pope,  12  Wheat  586 ;  3  Kent 
Com.  460.) 

A  law  which  proposes  to  take  private  property  for  public 
use  must  be  strictly  construed^  and  followed  with  exactness. 
(Sherman  v.  Buick,'S2  Oal.  241.)  Here  the  proceedings 
were  irr^ular  and  inoperative,  because  the  notice  and  peti- 
tion were  insufficient  They  did  not  state  with  particularity 
the  course  of  said  road,  or  the  proposed  alterations,  so  as  to 
enable  the  property  owner  to  state  the  amount  and  character 
of  the  land  thereby  affected. 

Edward  P.  Head,  for  Bespondents. 

The  defendants  opened  the  road  in  question,  in  pursuance 
of  an  order  to  them  from  the  Supervisors  of  San  Mateo 
Oounty.  The  statute  provides  that,  on  receiving  notic«> 
from  the  Supervisors,  the  Trustees  shall  proceed  to  open  th^ 
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load.  No  discretion  is  left  with  them.  The  statute  is  man- 
datoiy.  Whenever  the  law  imposes  a  duty  upon  a  public 
officer  it  protects  him  in  its  discharge.  (Vanderheydefi  v. 
Young,  11  Johns.  150;  Heney  v.  Lowell,  16  Barb.  268; 
Sheldon  v.  Van  BusUrh,  2  N.  Y.  473 ;  Rulchinson  v.  Bnwi, 
5  N.  Y.  208.)  They  are  expressly  protected  by  statute  ifi 
this  State.    (Hitt  Gen.  Laws,  6896.) 

By  the  Court,  Waulacb,  0.  J.: 

This  is  an  action  of  trespass,  qua/re  clausum  fregU,  brought 
by  the  plaintiff  to  recover  damages  for  the  digging  and  injury 
of  his  land,  done  by  the  defendants,  who  justify  as  being  the 
Trustees  of  the  Fifth  Township,  in  the  County  of  San  Mateo, 
in  which  township  the  premises  are  situate. 

The  defendants  justify  under  certain  proceedings  insti- 
tuted before  the  Board  of  Supervisors  of  San  Mateo  County 
altering,  or  attempting  to  alter,  a  public  highway  in  that 
county,  and  whereby  they  claim  that  a  public  road  wa<^ 
legally  opened  through  the  premises  of  the  plaintiff. 

The  statute  of  1867-8,  p.  283,  concerning  roads  and  high- 
ways in  the  County  of  San  Mateo,  provides,  in  substance, 
that  any  person  intending  to  apply  to  the  Board  of  Super- 
visors for  the  alteration  of  any  highway  shall  give  notice  of 
such  intention  by  posting  notices  that,  at  some  designated 
regular  meeting  of  the  Board,  to  be  held  not  less  than 
fifteen  days  thereafter,  an  application  for  that  purpose  wil' 
be  made,  which  notice  must  state,  with  particularity,  tip 
starting  point  and  the  course  and  terminus  of  the  proposed 
alteration.     (Section  2.) 

It  is  further  provided  that  any  person  owning  lands  to  b^ 
affected  by  the  proposed  alteration,  and  who  desires  to  apply 
for  damages  in  consequence  thereof,  shall  make  application 
by  petition  to  the  Board,  on  the  day  on  which  the  applica- 
tion shall  be  made,  according^  to  the  notice^  and  that  said 
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petition  shall  set  forth  the  particular  road  referred  to,  the 
amount  and  character  of  the  land  afiected  thereby,  and  anj 
other  ciieumstanoes  having  relation  to  the  subject  of  damages 
to  such  land,  and  that,  failing  to  present  such  petition  at  the 
time  and  in  the  maimer  prescribed,  he  shall  be  considered  aa 
waiving  all  ri^t  to  damages^  and  as  dedicating  the  lands 
affected  by  the  proposed  alteration  to  the  public  use  as  a 
highway,  etc     (Section  4.) 

The  right  of  a  party  whose  lands  are  appropriated  to  the 
public  use  to  receive  compensation  therefor  is  undoubted 
under  tiie  provisions  of  the  Constitution.  (Article  I,  Section 
8.)  While  it  is  unquestionably  competent  to  the  Legislature 
to  provide  the  several  steps  to  be  pursued  in  the  assertion  of 
his  claim  for  compensation,  the  prescribed  procedure  must 
not  destroy  or  sustantially  impair  the  right  itself.  A  reason* 
able  opportunity  must  be  afforded  him  to  claim  and  receive 
his  damages ;  then,  if  being  so  afforded,  it  be  not  availed  of, 
the  statute  may  provide  that  such  failure  shall  constitute  a 
bar  to  his  daim. 

I  think  that  the  provisions  of  the  statute  under  consid^-a- 
tion,  in  these  respects,  are  free  from  constitutional  objection, 
and  that,  if  the  steps  therein  prescribed  be  observed,  the  pro- 
oeedings  would  be  valid. 

The  first  step  to  be  taken  is  to  give  the  notice,  describing, 
with  particularity,  the  termini  and  course  of  ilie  proposed 
alteration.  ^^Particularity/'  in  these  respects,  is  exacted. 
The  reason  is,  that  on  the  return  day  of  the  notice  the  party 
whose  lands  are  to  be  taken  must,  upon  pain  of  losing  his 
daim,  be  prepared  to  present,  and  must  then  actually  present, 
a  petition  to  the  Board,  describing  the  particular  road  in- 
volved in  the  proceedings,  and  setting  forth  the  amount 
and  character  of  his  land  which  will  be  affected  by  the 
taking,  and  other  circumstances  relating  to  the  question  of 
damages.  He  is  held  to  particularity  in  time,  subject 
matter,  and  circumstanceB.     Of  course,  if  the  notice  given 
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be  itself  radicallj  insufllbient — if  it  be  merely  geoenl,  and 
practically  indefinite  aa  to  the  land  to  be  taken^  tbe  owner 
cannot  comply  with  the  requirement  of  the  statate — and 
being  nnable  to  comply,  his  property  is  taken  without  just 
compeuaationy  which  is  just  the  thing  the  Constitution  for- 
bids to  be  done.  The  notice  given  in  initiating  the  proceed- 
ings under  consideration  would  seem  to  be  insufficient  on 
its  face.  The  proposed  alteration  in  the  road  is  to  run 
northerly  from  one  point  to  another;  but  it  is  also  to  run 
^  aver  the  mast  practicable  route  for  a  road/*  and  what  route 
that  means  cannot  be  known  to  the  owner  until  after  his  day 
to  present  his  claim  for  damages  has  abeady  paased  by — 
not  till  the  viewers  shall  have  made  their  report  Then  he 
can  learn,  for  the  first  time,  how  much  damage  he  is  to  sus- 
tain, and  how  much  he  might  have  claimed  had  he  known  it 
in  time.  In  other  words,  he  can  then  learn  the  extent  of  the 
loss  he  has  sustaLned. 

However,  even  if  the  suffideni^  of  the  notice  of  applica- 
tion here  on  its  face  were  debatable,  the  Court  below  has 
expressly  found  that  the  plaintiff  could  not  ascertain  from  it 
the  amount  or  character  of  his  land  which  would  be  affected 
by  the  proceedings. 

Judgment  reversed,  and  cause  remanded,  with  direetionfl 
to  render  judgment  for  the  plaintiff  on  the  findiqg)fc 

Rhodes,  J.,  concurring: 

I  concur  in  tlie  judgmeaSi 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA 
V.  JOHN  W.  TAGKJART. 

Two  Owwrnnmaa  xx  Bamm  Indictmbht. —  Burglary  and  breaking  and  anter- 
tng  a  dwelling  honse,  in  the  day-time,  are  Intended  by  the  law  (Act 
of  1858  concerning  crimes,  and  the  Act  ct  February  27tb,  1864)  to  be 
two  distinct  offensea,  and  tbey  cannot  be  made  to  constltnte  one  and 
the  eame  offenee  by  meant  of  an  averment  in  an  indictment  to  that 
effect 

A  Dbmubkv  to  ah  Indigtmkkt,  on  the  ground  that  it  chargea  two 
offenaea,   la  permitted  by   Section  289   of  the  Criminal   Practice  Act. 

Apfsai*  from  the  County  Court  of  Sonoma  County.  * 

The  Grand  Jury  found  the  following  indietment  against 
the  defendant: 

"John  W.  Taggart  is  accused  by  the  Grand  Jury  of  the 
County  of  Sonoma,  State  of  California,  by  this  indictment 
found  the  8d  day  of  October,  A.  D,  1871,  of  the  crime  of 
burglary,  committed  as  follows:  The  said  John  W.  Taggart, 
on  the  13th  day  of  July,  A,  D.  1871,  at  the  county  and  State 
aforesaid,  at  about  the  hour  of  nine  o'clock  in  the  night-time 
of  said  day,  with  force  and  arms  the  house  and  tenement  of 
William  Withrow,  then  and  there  situate,  feloniously  and 
burglariously  did  break  and  enter  with  an  intent  then  and 
in  said  house  and  tenement  to  commit  petit  larceny  —  that  is 
to  say,  with  intent  to  steal,  take,  and  carry  away  one  claw- 
hammer, worth  one  dollar;  'one  spokeshave,  worth  seventy- 
five  cents;  one  two-foot  rule,  worth  fifty  cents;  and  one 
monkey-wrench,  worth  one  dollar,  of  the  goods  and  chattels 
of  Wiiiam  Withrow  and  John  Charlton.  And  by  way  of 
setting  out  the  above  burglarious  entrance  in  a  different 
count  and  in  a  different  form,  the  said  Ghrand  Jury  further 
accuses  the  said  John  W.  Taggart  of  entering  said  house, 
in  the  day-time,  with  intent  to  steal,  committed  as  fol- 
lows:   The  said  John  W.  Taggart,  in  the  said  County  of 
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Sonoma^  on  the  said  13th  daj  of  July,  ISTl,  at  about  the 
hour  of  six  o'clock  p.  m.,  and  in  the  day-time  of  said 
day,  the  shop  and  building  of  William  Withrow  willfully 
and  maliciously  did  enter,  with  intent  to  commit  petit 
larceny  therein — that  is  to  say,  with  intent  to  steal,  take, 
and  carry  away  one  claw-hammer,  worth  one  dollar;  one 
spokeshave,  worth  seventy-five  cents;  one  two-foot  rule,  worth 
fifty  cents ;  and  one  monkey-wrench,  worth  one  dollar,  of  the 
goods  and  chattels  of  William  Withrow  and  John  Charlton. 
And  the  Grand  Jury  further  say  that  the  two  forcing  counts 
in  this  indictment  are  descriptive  of  one  and  the  same  trans- 
action, contrary  to  the  form,  force,  and  effect  of  the  stat- 
ute," eto. 

The  defendant  demurred  to  the  indictment,  the  demurrer 
was  sustained,  and  the  plaintiff  appealed 

Barclay  Henley,  District  Attorney,  for  Appellant 

While  our  Criminal  Practice  Act  prescribes  rules  govern- 
ing criminal  pleading  widely  variant  from  those  of  the  com- 
mon law,  yet  in  regard  to  the  insertion  of  two  counts  in  an 
indictment,  the  Legislature  has  made  no  change,  except  such 
as  it  will  be  seen  this  indictment  exactly  conforms  to.  (Z*A6 
People  V.  0' Conor,  17  Cal.  354.)  The  only  differrace  in  {hat 
particular  between  the  rule  under  our  code  and  the  rule  of 
the  common  law,  is  that  under  the  former  all  of  the  counts, 
taken  either  separately  or  together,  must  appear  to  embrace 
but  one  transaction,  and  there  must  be  an  allegation  to  that 
effect  (The  People  v.  0' Conor,  supra;  The  People  v.  Thomp- 
son, 28  id.  216),  in  the  indictment,  while  under  the  latter, 
the  common  law  rule,  each  count  must  profess  to  charge  a 
distinct  and  independent  crime.  (1  Bislu  Crim*  Prow  Sees. 
181,  182,  201,  202,  208.) 

Wm.  Boss,  for  Respondent 
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Polntf  dadoed. 


By  the  Courts  RnoiKKBy  J.: 

The  first  count  in  the  indictment  ehaigee  the  defendant 
with  the  oommiflsion  of  the  crime  of  huiglarly,  as  defined 
by  Section  68  of  the  Act  conoeming  crimes  and  punish- 
ments, as  amended  in  1858.  The  second  connt  charges  him 
with  the  commission  of  the  crime  of  breaking  and  entering 
a  dwelling  house,  etc,  in  the  day-time,  with  the  intent  to 
steal,  as  defined  in  the  Act  of  Februaiy  37ih,  1864  (Stats. 
1863-1,  p.  104.)  Those  are^  and  are  intended  by  the  law  to 
be,  distinct  offenses,  and  they  cannot  be  made  to  constitute 
one  and  the  same  offense  by  means  of  an  averment  in  the 
indictment  to  that  effeet 

Th^  defendant  demurred  to  the  indictment  on  the  ground 
that  it  charges  two  offenses,  and  the  demurrer  was  sustained* 
The  defendant  is  permitted,  by  Section  289  of  the  Oriminal 
Practice  Act,  to  demur  to  the  indictment  on  that  ground 
«nd  there  being  two  offenses  charged,  the  demurrer  was 
properly  sustained. 

Jndpnent  affirmed. 


INo.  t,4S4.1 

7AHES  LIOE  «.  JAMES  BAY  Am  JAMES  H.  BAT. 

MenoM  TO  Bmora  "Clovd  vrar  Tnu**— CncuicaTAitcBi  Aonora- 
IKQ  RMuam^ — Wb«r«  Uck  htid.  a  SherliTt  de«d  to  certain  property 
vader  a  jvdgmeat  and  azecatton,  la  an  attachment  aalt  against  Jamea 
B.  Baj,  and  Jaaea  Bay  held  another  Bhariirt  deed  to  the  same  prop- 
•rtj,  onder  anotlMr  jodgment  and  eaceeotloa,  acalnet  Jamea  H.  Bay, 
the  latter  judgment  and  deed  being  earlier  In  date  than  the  former,  hot 
aot  eo  early  aa  the  attachment  lien  In  the  former  aolt,  and  It  appeared 
ly  avaraMnt  that  Jamea  Bay  held  hia  deed  bi  troat  fte  hia  thther, 
Jamea  H.  Bay,  and  It  waa  conceded  that  Lidi'a  waa  the  miperior  title, 
hat  Bay  claimed  that  hia  deed  did  not  amoont  to  a  dood:  held,  that  the 
apparent  tltlo  held  hy  Bay  under  hia  deed  waa  a  eload,  and  that  Uck 
waa  entitled  to  rellaf  In  eqnlty  to  remoTe  it. 
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Wwuat  GoirsTiTiJTBB  ▲  ''Cloud  ovon  Titlb.*' — If  a  title  ttffainft  wkldi 
nlief  la  pngred  as  a  elond  be  of  radi  a  diaraeter  that.  If  aaeerted  ^ 
action  and  pot  In  erldence,  It  would  drive  tlie  other  party  to  the  pro- 
duction of  hie  own  title  la  order  to  estahllih  a  defense.  It  eoaetttntee 
a  cloud,  which  the  latter  haa  a  rlj^t  to  call  opon  eqnltj  to  remore. 

Wbat  18  KOT  A  ''Clood  UPON  TfTXA." — If  a  title  be  Told  on  Its  taee^ 
If  It  be  a  nnlUtj,  a  mere  ^eie  4e  %e,  when  prodveed,  so  that  aa  aettoa 
baaed  opon  It  woold  '*  fell  of  Its  own  weighty"  It  doee  not  constitiite  a 
doiid;  and  an  action  cannot  be  maintained  to  remoTe  It  as  snch*  exeept 
ipon  a  showing  of  special  elreomstanoee  entltUag  the  party  to  reUeC 

Appxal  from  the  District  Oonrt  of  the  Twelfth  Judicial 
District^  City  and  County  of  San  Franciaoo. 

The  trial  of  Hiis  cause  in  the  Court  below  resulted  in  a 
judgment  in  favor  of,  and  as  prayed  by,  plaintiffs- to  the 
effect  that  the  deed  to  James  Ray  was  a  doud  upon  the 
plaintifPs  title;  that  it  was  null  and  void;  that  it  should  be 
delivered  up  and  canceled,  and  enjoining  defendants  from 
asserting  any  right,  title,  or  interest,  under  or  through  it,  to 
Santa  Catalina  Island. 

The  other  facts  are  stated  in  the  opinion. 

The  defendants  appeal  from  the  judgment 

S.  F.  dk  L.  Reynolds,  for  AppellantB. 

f 
To  any  action  that  might  have  been  brought  on  the  deed 
held  by  Ray,  Lick  would  have  had  a  perfect  legal  defense 
through  the  prior  judgment  of  Hawkshurst.  His  proofs 
would  have  been  those  in  any  ordinary  action  of  ejectment, 
a  paramount  legal  title.  He  would  prove  the  Hawkshurst 
judgment,  execution,  sale  under  it,  and  the  Sheriff^s  deed 
to  Hawkshurst,  and  then  the  deed  to  himself.  That  would 
have  placed  the  paramount  l^gal  title  in  him,  and  as  com- 
pletely displaced  sudi  title  out  of  Ray,  the  purchaser,  as 
out  of  Ray,  the  judgment  debtor  and  original  owner,  if  the 
action  had  been  against  him.  That  would  have  been  a 
complete  answer  and  defense  to  Ra/s  action,  and  tbe  result 
would  have  been  a  judgment  in  favor  of  Lick. 
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An  inspection  of  the  two  deeds,  and  the  proceedings  npon 
"which  they  are  based,  show  clearly  that  no  cloud  is  upon,  or 
danger  to,  the  title  of  the  plaintiff.  A  Court  of  equity  will 
not  entertain  a  bill  to  remove  a  doud  from  the  title  to  real 
estate,  or  for  the  cancellation  of  a  written  instrument,  when 
it  is  apparent  from  an  inspection  of  the  deed  or  writing  that 
no  danger  to  the  title  or  interest  of  the  plaintiff  is  to  be 
apprehended.    (Cox  v.  Clift,  2  Comst  118.) 

WiUiamB  <6  Thamtofi,  and  G.  B.  Sawyer,  for  Bespondent 

The  record  here  consists  only  of  the  judgment  roll,  and 
all  presumptions  and  intendments  of  law  are  in  favor  of  the 
decree.  It  will  be  presumed  that  there  was  sufficient  evi* 
denoe  of  all  the  averments  of  the  complaint  to  justify  the 
action  of  the  Court  below;  and  if  no  error  appears  in  the 
judgment  roll,  the  decree  will  be  affirmed.  (Riiter  v.  Mason, 
11  Cal.  214 ;  People  v.  Quiney,  8  CaL  89 ;  Lmiders  v.  BoUon, 
26  Cal.  415;  Waldie  v.  DoU,  29  Cal.  656.) 

The  deed  to  James  Ray  is  a  doud  on  plaintifPs  title,  and 
the  true  test  to  ascertain  the  fact  is  this:  would  the  owner 
of  the  property,  in  an  action  of  ejectment  founded  on  the 
deed,  be  required  to  offer  evidence  to  defeat  a  recovery! 
{Pizley  V.  Huggina,  16  Cal.  132 ;  FvUon  v.  Hanlow,  20  CaL 
484;  England  v.  Lewie,  26  Cal.  857 ;  Warrener  v.  Smith,  27 
Cal.  652 ;  Arringhm  v.  Liscom,  34  Cal.  388 ;  Thompson  v. 
Lynch,  29  CaL  190;  PeirsoU  v.  Elliott,  6  Pet:  98;  Ward  v. 
Chamherlam,  2  Blade,  444;  2  Story's  Eq.  Sec.  700.) 

This  is  not  an  action  to  quiet  title  under  section  two  hun- 
dred and  fifty-four  of  the  Practice  Act  It  is  a  bill  in 
equity,  seeking  the  cancellation  of  a  deed  fraudulent  and 
void,  but  which  casts  a  doud  on  plaintiff's  title.  It  is, 
therefore,  not  necessary  either  to  aver  or  prove  possession  of 
the  land.  {Eager  v.  SchindUr,  29  Cal.  57 ;  Thompson  v. 
Lynch,  29  Cal.  190.)  Fraud  is  not  a  necessary  ingredient 
in  this  form  of  action.    It  is  sufficient  if  the  deed  sought  to 
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be  aToided  in  a  dond  on  plaintiffs  tiila.    {SUuHMi  ▼•  Zlomp- 
9on,  82  Cal.  268.) 

By  the  Oourt^  Waijlaob,  J.: 

This  appeal  is  brought  from  a  judgment  by  which  it  waa 
determined  that  a  deed  made  to  the  defendimt  James  Bay 
by  the  Sheriflf  of  the  County  of  Los  Angeles  of  an  undivided 
three  eighths  of  the  island  of  Santa  Catalina^  formerly  owned 
by  the  defendant  James  H.  Ray,  and  sold  by  said  Sheriff 
under  a  judgment  rendered  against  the  latter  in  favor  of 
Benjamin  Wood^  was  null  and  void  as  against  Lidc,  who 
claims  to  have  acquired  the  said  three  eighths  interest  of  the 
defendant  James  H.  Ray  through  another  deed  made  by  the 
Sheriff  of  said  county,  by  which  he  conveyed  said  three 
eighths  to  Walter  Hawkshurst  upon  a  SherifiPs  sale  under  a 
judgment  which  the  latter  obtained  against,  the  defendant 
James  H.  Ray.  It  is  conceded  that  the  title  to  these  three 
eighths  is  vested  in  Lick,  but  it  is  claimed  that  he  cannot 
maintain  this  action  to  remove  the  doud  which,  as  he  allies, 
is  cast  upon  his  title  by  the  eodstenoe  of  the  Sheriff's  deed 
to  James  Ray.  The  case,  it  is  to  be  observed,  is  not  brought 
under  the  provisions  of  Section  254  of  the  code,  nor  is  it 
averred  that  Lick  was  at  the  commencement  of  the  action 
in  possession  of  the  island  or  of  any  part  thereof  either  by 
himself  or  his  tenant. 

It  appears  tJiat  the  defendant  James  Bay^  who  holds  die 
Sheri£Ps  deed,  under  the  Wood  sale,  is  the  son  of  his  co- 
defendant  James  H.  Ray,  and  the  complaint  sets  oat  tlie  fact 
that  Hawkshurst  brought  an  action  against  the  defendant 
James  H.  Ray  to  recover  the  sum  of  money  due  to  the  former 
from  the  latter,  and  avers  that  in  that  action  a  writ  of  attadi- 
ment  was  issued  in  the  usual  form  against  the  property  of 
the  latter,  and  was  levied  upon  his  interest  in  the  island, 
being  the  three  eighths  in  controversy,  ao  as  to  oreate  a  lien 
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thereon;  and  a  judgment  being  gubsequentlj  rendered 
against  the  defendant  James  H.  Bay  in  that  action,  an  exe- 
cution was  duly  issued  thereon  to  the  Sheriff  of  Los  Angeles 
County,  who  afterwards  sold  the  interest  of  Bay  to  Hawks- 
hurst,  and  in  due  time  executed  and  delivered  to  him  a  Sher- 
ifPs  deed  thereof,  and  Hawkshurst  subsequently  conveyed 
this  interest  to  Li<^  who  is  now  the  owner  of  it 

It  further  appears  by  the  averments  of  the  complaint  that 
Benjamin  Wood  reeovered  another  judgment  against  James 
E.  Bay,  under  which  an  execution  was  issued  to  the  said 
Sheriff,  and  that  said  interest  of  James  EL  Bay  was  sold  to 
J.  B.  Crockett,  who  received  a  certificate  of  sale  diereof, 
and  subsequently  and  before  the  expiration  of  six  months 
thereafter  Crockett  sold  and  assigned  this  certificate,  to  the 
defendant  James  Bay  for  a  sxim  of  money  paid  in  hand,  and 
that  the  Sheriff  subsequently  executed  a  deed  of  conveyance 
upon  said  certificate,  which  deed  ran  to  the  defendant  James 
Bay  as  assignee  of  ^e  certificate.  The  complaint  avers  that 
the  money  which  was  the  consideration  of  the  assignment 
of  the  Sheriff's  certificate  to  the  defendant  James  Bay,  was 
advanced  by  his  father  and  codef endant  James  H.  Bay,  and 
that  the  defendant  James  Bay  took  and  held  the  assignment 
of  the  certificate  of  sale  in  trust  for  his  father,  and  subse- 
quently received  and  now  holds  the  Sheriff's  deed  thereon, 
also  in  trust  for  his  father,  and  that  the  transaction  should  be 
held  to  amount  to  a  mere  redemption  made  by  the  defend- 
ant James  H.  Bay  himself  from  the  sale  under  the  Wood 
judgment,  and  that  therefore  the  Sheriff's  deed  running  to 
James  Bay  should  be  set  aside  and  avoided  as  being  a  cloud 
upon  the  title  of  Lick. 

The  evidence  is  not  set  forth  in  the  record,  nor  is  any  point 
made  here  by  the  appellants,  except  the  point  that  these 
facts  do  not  enable  Lick  to  maintain  the  action  to  cancel  the 
Sheriff's  deed  to  James  Bay  as  a  cloiid  upon  his  own  title. 
Unquestionably,  if  the  complaint  be  true,  and  it  must  be 
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considered  to  be  so  as  the  case  is  here  presented  to  ns,  it  is 
a  fraud  against  Lick  that  the  defendant,  James  H.  Kay, 
whose  title  Lick  has  acquired,  should,  in  the  name  of  his  son 
and  codefendant^  James^  hold  and  keep  on  foot  another  title 
purporting  to  be  derived  through  a  Sheriff's  deed  upon  an 
execution  sale  against  himself,  running  in  form  to  the  latter 
as  grantee ;  and  upon  well  settled  principles  prevailing  in 
Courts  of  equity,  and  which  were  asserted  by  this  C!ourt 
in  the  case  of  Eager  v.  Schindler,  29  Cal.  56,  such  an  instru- 
ment ought  not  to  be  permitted  to  be  retained  by  the  defend- 
ants, since  (conceding,  as  the  appellants  here  do,  that  Lick 
has  the  title,  both  at  law  and  in  equity)  they  can  retain  their 
own  Sheriff's  deed  only  for  some  sinister  purpose. 

Singularly  enough,  however,  the  defendants  point  to  the 
admitted  superiority  of  Lick's  title  in  connection  with  the 
conceded  worthlessness  of  their  own  as  a  reason  why  Lick 
should  not  obtain  any  relief  in  this  action.  They  claim  that 
their  own  title  does  not  even  amount  to  a  doud  upon  that 
of  Lick,  who,  as  they  therefore  claim,  has  no  right  to  resort 
to  this  proceeding  to  remove  it  as  a  cloud. 

While  it  is  conceded  that  a  party  in  the  position  of  lick 
has  the  right  to  maintain  an  action  to  remove  a  cloud  from 
his  own  title  without  awaiting  its  active  assertion  by  suit,  it 
is  contended  that  the  Sheriff's  deed  to  James  Bay  is  not 
such  an  one  as  amounts  to  a  cloud. 

It  is  settled  by  a  long  line  of  decisions  in  this  Oourt  that 
if  the  title  against  which  relief  is  prayed  be  of  such  a 
character  as  that,  if  asserted  by  action  and  put  in  evidence, 
it  would  drive  the  other  party  to  the  production  of  his  own 
title  in  order  to  establish  a  defense,  it  constitutes  a  cloud 
which  the  latter  has  the  right  to  call  upon  the  Court  to 
remove  and  dissipate.  If,  on  the  other  hand,  the  title  he 
void  on  its  face ;  if  it  be  a  nullity  —  a  mere  felo  de  se,  when 
produced,  so  that  an  action  based  upon  it  will  **  fall  of  its 
own  weight /^  as  has  been  said,  then  the  titie  of  the  paity 
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plaintiff  is  not  necessarily  clouded  thereby,  and  he  ought,  if 
he  would  maintain  an  action  to  have  it  removed,  show  some 
special  circumstances,  which  entitle  him,  in  the  view  of  a 
Court  of  equity,  to  a  decree  for  that  purpose.  Testing  this 
case  by  these  rules,  it  will  be  seen  that  in  an  action  of  eject- 
ment brought  upon  the  Sheriff's  deed  to  James  Ray  to  i-e- 
oover  the  possession  of  the  three  eightlis  of  the  island,  the 
plaintiff  in  such  an  action  would  be  able  to  make  a  prima 
facie  case  of  great  apparent  strength.  He  could  show,  of 
course,  that  James  H.  Ray  was  the  owner  of  the  three 
eighths;  that  Wood  regularly  obtained  a  money  judgment 
against  him;  that  under  that  judgment  his  estate  in  the 
island  had  been  sold  by  the  Sheriff,  and  that  after  the  ex- 
piration of  the  time  allowed  for  a  redemption  a  Sheriff's  deed 
in  due  form  had  been  delivered  to  the  assignee  of  the  Sher- 
iff's certificate  of  sale.  He  could  show  a  judgment  of  im- 
questionable  validity,  an  execution  duly  issued  thereon,  and 
a  Sheriff's  deed  duly  delivered,  and  these  are  all  that  would 
be  necessary  to  constitute  a  sufficient  prima  facie  title  in  the 
grantee  of  the  Sheriff.  Lick,  if  in  possession,  must  ob- 
viously, under  such  a  state  of  facts  proven,  suffer  a  recovery, 
unless  he  should  produce  his  own  title  in  his  defense.  And 
taking  that  course,  if  he  should  even  rest  with  the  proof 
of  the  Hawkshurst  judgment,  execution,  and  Sheriff's  deed 
thereunder,  he  would  still  fail  in  his  defense,  for  his  adver- 
sary would  in  that  case  have  shown  the  elder  Sheriff'* 
deed,  which  would  be  prima  facie  the  better  title.  lick 
would  be  compelled  to  go  further  and  show  the  facts  (in 
which  the  superiority  of  his  title  really  consists),  that  the 
lien  (being  an  attachment  lien  in  aid  of  the  Hawkshurst 
judgment)  under  which  he  claimed  was  elder  upon  the  prem- 
ises, and,  therefore,  superior  to  the  h*en  of  the  judgment 
under  which  his  adversary  derived  his  title,  upon  the  prin- 
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ciple  that  a  '^  prior  lien  gives  a  prior  elaimy  which  is  entitled 
to  a  prior  satisfaction  out  of  the  subject  it  binds,  unless 
the  lien  be  intrinsically  defective,  or.be  displaced  by  some 
act  of  the  party  holding  it,  which  shall  postpone  him  in  a 
Court  of  law  or  equity  to  a  subsequent  claimant,"  and  that 
**  the  single  circumstance  of  not  proceeding  on  it  until  a  sub- 
sequent lien  has  been  obtained  and  carried  into  execution 
has  never  been  considered  as  such  an  act."  (Rankin  v. 
Scott,  12  Wheat.  177.)  It  is  evident  that  if  Lick  should  suc- 
ceed in  the  defense  of  such  an  action  he  could  only  do  so  by 
so  establishing  his  own  title  as  to  overcome  the  very 
formidable  case  already  made  by  his  adversary. 

We  think  that  the  apparent  title  held  by  James  Bay  to 
the  three  eighths  of  the  island  is  not  only  a  daad  upon  the 
true  title  of  Lick,  but  one  of  a  remarkably  formidable  char- 
acter, and  which  he  is  entitled  to  remove  by  the  judgment  of 
the  Court 

Judgment  affirmed. 

Bhodbs,  J.,  dissenting: 

This  action  cannot,  in  my  opinion,  be  maintained.  A 
Court  of  equity,  as  I  understand  the  rule,  will  order  a  deed 
to  be  delivered  up  to  be  canceled,  which  was  fraudulent  or 
invalid  at  its  execution  —  which,'  at  its  inception,  had  some 
inherent  defect  in  its  character  which  rendered  it  void  or 
voidable;  but  a  deed  will  not  be  ordered  to  be  canceled, 
which,  at  its  execution,  was  valid  and  free  from  fraud,  unless 
it  be  a  mortgage,  or  some  instrument  that  may  be  satisfied 
or  defeated  by  payment,  the  performance  of  a  condition,  or 
the  like.  I,  therefore,  dissent  from  the  opinion  of  Mr.  Jus- 
tice Waixacb,  and  from  the  judgment. 

Mr.  Justice  Crockbtt,  being  disqualified,  did  not  partici- 
pate in  the  foregoing  decision. 
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[No.  2,701.] 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA, 
Bx  ma.  ALEXAITDER  W.  MACPHERSOW,  v.  THE 
BOARD  OF  SUPERVISORS  OF  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO. 


OF  Dkcision  IK  THB  '*  Mattor  OF  Bbalb  Stbrvt/*  39  Cal.  495. — 
Th«  direcdons  given  bj  the  Supreme  Conrt,  in  Its  decision  on  appeal 
from  the  County  Court  of  San  Frandaco,  In  The  Hatter  of  Beale  Street, 
39  Cal.  495,  were  but  the  announcement  of  result*  to  be  ultimately 
reached,  and  had  no  reference  to  the  mere  procedure  to  be  pursued 
tn  the  County  Court  for  that  purpose;  and  they  did  not  authorise  that 
Court  to  Itself  modify  the  report  of  the  Conunisaloners  and  eater 
final  judgment  thereon. 

Cbakoino  Gbadb  of  Stbiiits  in  San  Francisco  —  Final  Judombnt 
uuvt  CONFOBM  TO  FINAL  BopORT.— Under  the  statute  of  March  28th, 
166$,  authorising  the  Supenrtsom  of  San  Frandsco  to  modify  or  change 
the  grade  of  streets  (Stats.  1867-8,  p.  463),  the  final  Judgment  to 
he  rendered  by  the  County  Court  must  be  one  rendered  in  conformity 
with  the  report  of  the  Commissioners  on  file ;  and  when  it  is  ascertained 
that  there  are  errors  In  the  report  they  must  flnt  be  eradicated  from  it 
before  the  Court  can  proceed  to  final  Judgment;  nor  can  any  report 
become  the  basis  of  final  Judgment  except  It  shall  first  haye  received 
the  approval  and  sanction  of  the  Supervisors^ 

Coanttoh  BT  San  Fbancisco  Supbivi8ob«  oybb  Pbocebdinos  to  Chanob 
Gbaob  of  Stbbsts. —  Am,  under  the  statute  of  March  28th,  1868,  for 
the  change  of  grade  of  streets  In  San  Francisco  (Stats.  1867-8,  p.  463), 
the  County  Court,  before  It  Is  authorised  to  hear  objections  to  the 
proceedings,  most  be  notified  ''that  the  Board  of  Supervisors  have 
confirmed  the  report*'  of  the  Commissioners;  and  as.  If  they  reject  It, 
It  must  fail,  and  without  their  approval  the  proceedings  must  halt. 
It  follows  that  the  Supervisors  have  an  unqualified  veto  power  over  the 
proceedings  In  this  respect*— the  proceedings  being  ]n  reality  their 
own,  and  none  the  less  so  because  carried  on  through  the  instru- 
mentality  of   the  County   Court 

WMfOKT    OF    COUUISBIONBBB     CHANGING     STBSaT    GBADB    IN    8AN     FBANCISCO 

SO  Bi  Apfbovbd  in  all  its  Pabtb  BT  SupBBViBORS. —  XTuder  the 
■tatute  for  the  change  of  grade  of  streets  in  San  Francisco  (Stats. 
1867-8,  p.  463),  the  report  of  the  Commissioners,  upon  which  the 
Judgment  of  the  County  Court  Is  to  be  rendered,  as  therein  provided, 
must  be  one  which  as  a  whole  and  in  all  Its  parts  and  details,  and,  if 
modified,  with  all  its  modifications,  has  received  the  approval  and 
confirmation  of  the  Board  of  Supervisors. 

Tms  Tvas  an  application  for  the  writ  of  numdate  to  the 
Supreme  Court. 
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The  facts  are  stated  in  the  opinioxu 

Jo  EamiUon,  Attorney  Oeneral,  and  McAUistera  dt  Bergin, 
for  Belator, 

The  action  of  the  Board  of  Supervisors  was  conclusive, 
unless  set  aside  hy  the  County  Court,  where  alone  exclusively 
resided  the  power  to  correct  or  revise  it  The  entire  pro- 
cedure for  the  change  of  grade  of  streets  in  San  Francisco  is 
of  purely  statute  creation,  and,  therefore,  the  mode  of  cor- 
recting any  errors  that  may  intervene  is  confined  exclusively 
to  that  allowed  by  the  statute.  This  is  provided  by  the  stat- 
ute to  be  by  applicaticm  to  the  County  Court 

The  Act  (section  two)  provides  that  '^the  Counly  Court 
shall  take  jurisdiction  of  the  proceedings ;''  and,  having  such 
jurisdiction,  its  action  is  final  and  conclusive  upon  the  legal- 
ity and  validity  of  the  proceedings.  Jurisdiction  is  a  term 
of  well  knovm  and  defined  legal  import;  it  is  the  power  to 
hear  and  determine  in  a  cause  or  proceeding.  {^Ex  Parte 
WatJcvns,  8  Pet  200;  Orignon  v.  Astor,  2  How.  838;  Brews- 
.  ter  V.  Judhins,  19  Cal.  171.)  As  was  said  in  Peck  v.  Jenness, 
7  How.  624 :  **  It  is  a  doctrine  of  law,  too  long  established  to 
require  citation  of  authorities,  that  where  a  Court  has  juris- 
diction it  has  the  right  to  decide  every  question  that  occurs 
in  the  cause;  and,  whether  its  decision  be  correct  or  other- 
wise, its  judgment  till  reversed  is  regarded  as  binding  in 
every  Court'*    (See,  also,  Semple  v.  Hagar,  27  Oal.  169.) 

The  Act  further  provides  that  if  the  Supervisors  confirm 
the  report,  the  grades  of  the  streets  shall  be  changed  as  con- 
templated. The  action  of  the  Supervisors  has  been  done, 
and  its  action  has  been  affirmed,  not  only  by  the  County 
Court,  but  by  the  judgment  of  this  Court  In  any  and  every 
view  then  that  may  be  taken  of  these  proceedings,  they  are 
legal  and  valid  and  effectual  to  operate  the  change  of  grades 
prayed  for. 

ICandamus  will  lie  and  is  the  proper  remedy.    The  relator 
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lias  a  veated  right  under  the  judgment  awarding  him  dam- 
ages, of  the  benefit  of  which  he  cannot  be  deprived  by  the 
Board  of  Supervisors.  In  proceedings  of  this  kind,  though 
the  Board  has  a  discretion  to  institute  or  prosecute  them  or 
not,  before  rights  have  vested,  yet  once  they  have  so  far 
progressed  that  rights  have  vested  under  them,  they  cease  any 
longer  to  have  any  discretion  in  the  premises,  and  may  be 
compelled  by  mandamus  to  proceed  if  they  fail  to  do  so. 
(People  V.  Corporation  of  Brooklyn,  1  Wend,  322;  In  the 
Matter  of  Beckman  Street,  20  Johns.  268 ;  Safford  v.  Mayor 
cf  Albany,  7  Johns.  645 ;  Hawhms  v.  Trtistees  of  Rochester, 
1  Wend.  64 ;  Oanson  v.  CUy  of  Buffalo,  1  Keyes,  N.  Y.  454 ; 
MeCvJiough  v.  City  of  Brooklyn,  28  Wend.  458;  People  v. 
Common  Council  of  Syracuse,  20  How.  Fr.  491;  State  v. 
City  of  Keokuk,  9  Iowa,  442.) 

William  Irvine,  also  for  Belator. 

The  Board  of  Supervisors  had  jurisdiction  of  the  subject 
matter.  (Smith  v.  Corporation  of  Washington,  20  How. 
185.)  In  passing  upon  the  petition,  and  ordering  the  change 
of  grade,  it  acted  in  a  judicial  character,  and  its  adjudication 
was  conclusive  upon  all  parties  affected  by  the  change,  unless 
objected  to  at  the  time  and  in  the  manner  specified  in  the 
Act,  as  by  the  express  provisions  of  the  Act,  all  errors, 
omissions,  and  irregularities  in  any  of  the  proceedings  are 
declared  to  be  waived,  unless  the  particular  errors,  omissions, 
or  irregularities  be  objected  to  and  specified.  (Kavanagh  v. 
City  of  Brooklyn,  38  Barb.  237.) 

There  having  been  no  objections  made  in  the  County 
Court,  as  provided  in  the  Act,  the  judgment  became  con- 
clusive of  the  entire  'subject  matter,  as  well  upon  those  to 
whom  damages  were  awarded  as  upon  those  assessed  for 
benefits.  And  all  errors,  omissions,  and  irregularities,  if 
any,  were  tolled  by  the  final  judgment  of  confirmation. 
After  such  confirmaticm  the  city  had  no  authority  to  dis- 
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continue  the  proceedings.  Upon  such  confirmation  rights 
become  vested;  and  the  city  is  boimd  to  go  on  with  the 
proceeding,  and  will  be  compelled  to  do  so  by  mandamus  on 
the  application  of  any  person  interested  in  the  proposed  im- 
provement (People  ex  rel  Oreen  v.  Common  Council  of 
Syracuse,  20  How.  Pr.  491.) 

S.  M.  Wilson,  B.  C.  Harrison,  and  W.  C.  Burnett,  for  Ke- 
spondent. 

The  writ  of  mandate  is  never  issued  to  control  the  dis- 
cretion of  a  deliberative  body.  In  the  case  presented  the 
Board  of  Supervisors  has  a  discretionary  power  intrusted  to 
it  in  determining  whether  it  will  order  the  work  asked  for. 
{Eustace  v.  Johns,  38  Cal.) 

The  relator  proceeds  upon  the  ground  that  the  proceed- 
ings for  the  change  of  grade  have  ended,  and  have  resulted 
in  an  actual  change  of  grade,  and  that  now  the  Board  of 
Supervisors  must  begin  and  carry  out  the  actual  work  of 
reducing  the  present  plane  of  the  street  to  that  official 
grade.  But  it  will  be  observed  tiiat  the  mandamus  asked 
for  is  not  to  compel  the  Bbard  to  go  on  and  establish  a 
grade,  but  to  compel  the  actual  work  of  grading  to  an  estab- 
lished grade.  As  a  matter  of  fact,  the  proceedings  to  do 
the  work  have  not  been  commenced  by  the  Board.  It 
refuses  to  declare  its  intention  to  do  the  work.  It  refuses 
to  take  the  very  first  step.  How  utterly  inapplicable,  then, 
are  authorities,  that  after  a  Board  has  proceeded  to  a  oe^ 
tain  degree  of  progress  in  a  public  work,  and  until  great 
public  and  private  interests  are  affected,  they  must  go  on  to 
completion,  and  may  be  compelled  by  mandamus  ? 

The  relator  has  no  vested  right,  and  he  himself  concedes 
that  he  has  none,  unless  the  report  of  the  Commissioners 
has  been  finally  confirmed;  and  we  shall  show  that  it  has 
not  been  confirmed.  But  it  is  plain  that  he  could  not  be 
damaged  until  the  work  is  done,  nor  can  any  assessments 
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for  paying  damages  be  enforced  until  the  necessity  for 
making  payments  arrives.  The  only  right,  then,  that  the 
relator  can  claim  to  be  '*  vested  "  is  the  right  to  be  damaged ; 
and  vre  know  of  no  principle  whioh  guarantees  such  a  right 
to  any  dtizeiu  Again,  the  Board  of  Supervisor  are  not 
attempting  to  deprive  the  relator  of  any  ^'ri^t.''  They 
have  done  nothing  to  impair  his  right  to  reoeivid  those 
damages  whenever  ikey  shall  have  been  suffered.  His 
judgment  therefore  is  forever  good;  and  whenever  he  shall 
snfiEer  any  damage  from  the  change  of  grade,  the  means  of 
enforcing  that  judgment  will  be  ample  and  tmimpared. 

But  the  Board  never  acqpured  any  jurisdiction,  and  the 
grades  have  never  been  changed.  There  was  not  a  suffioieni 
representation  of  the  prbperty  in  the  original  petition ;  and 
the  defeat  there  is  not  aided  by  any  subsequent  proceedings 
in  the  County  Court*  The  act  does  not  say  that  the  County 
Court  shall  "have"  jurisdiction  over  the  parties  or  property 
to  be  affeeted.  Such  a  declaration  would  have  no  force.  A 
Court  cannot,  of  its  own  motion,  "  have  "  jurisdiction  of  the 
person  or  the  subject  in  controversy.  It  may  "  acquire  '* 
jurisdiction  by  foUowing  the  steps  prescribed  by  law;  but 
the  Legislature  cannot,  by  its  act,  confer  jurisdiction  upon  a 
Court  over  a  person.  It  can  only  authorize  the  Court,^to 
obtain  jurisdiction.  This  is  the  full  extent  of  its  powers; 
and  unless  jurisdiction  is  "  obtained  "  in  the  first  place  the 
acts  of  the  Court  are  coram  non  judiee  and  void.  The  pro- 
vision of  the  statute  under  discussion  is,  that  "  the  County 
Court  shall  '  take '  jurisdiction  of  the  proceedings,''  t.  «.,  it 
shall  have  just  the  jurisdiction  which  the  Supervisors  had. 
It  does  not  acquire  any  additional  jurisdiction,  but  simply 
^  takes  '^  the  matter  in  hand,  and  proceeds  to  a  certain  step^ 
when  it  surrenders  the  jurisdiction  again  to  ihe  Board  of 
Supervisors,  who  finally  determine  whether  the  grade  i>hall 
be  changed.  The  powers  of  the  County  Court  are  merely 
ancillary  to  the  Board  of  Supervisors,  and  given  to  it  to 
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enable  the  moneys  to  be  raised  to  be  eoUected  by  means  of 
the  machinery  with  which  Courts  are  provided^  and  which 
the  Supervisors  have  not  at  their  o(»nniiand« 

The  Board  never  condSrmed  the  report  of  the  CommiB- 
sioners.  After  the  report  had  been  filed  the  Oounty  Court 
fixed  a  day  for  hearing  objections,  and^  after  argument,  con- 
firmed the  report ;  but  this  confirmation  of  the  Court  was  an 
entirely  distinct  tiling  from  the  confirmation  by  the  Supez^ 
visors,  required  by  the  statute.  The  one  was  a  judicial  conr 
firmation  of  the  legality  of  the  report,  while  the  other 
would  have  been  an  adoption  of  tiie  report  thus  confirmed 
by  the  Court  An  appeal  was  taken  from  that  confirmation 
by  the  Court;  and  this  Court  reyersed  the  confirmation  by 
the  County  Court,  and  remanded  the  case,  with  directions 
to  the  Court  below  ^'to  take  such  further  proceedings  to 
carry  out  the  decision  of  this  Court,  not  inconsistent  with 
the  opinion  herein,  as  may  be  necessary.''  But  the  Court 
below  did  not  cause  the  report  to  be  amended,  and  did  not 
cause  any  notice  of  any  modification  or  change  in  the  report 
to  be  given  to  the  Board  of  Supervisors.  Instead  of  doing 
so,  the  County  Court  took  upon  itself  the  office  of  perform- 
ing the  functions  of  the  Conmiissioners,  and  attempted  to 
enter  a  judgment  in  conformity  with  what  the  revised 
report  should  have  been,  but  without  having  the  report 
revised.  It  did  not  conduct  the  subsequent  proceedings  in 
conformity  with  the  provisions  of  the  statute.  In  so  doing 
the  Court  neglected  tiie  very  step  which  was  essential  to  the 
change  of  the  grade.  It  follows  that  neither  the  mandate 
of  this  Court  nor  the  provisions  of  the  statute,  as  to  *'  tho 
subsequent  proceedings,"  have  been  followed.  There  has 
been  a  defect  in  the  proceedings,  which  has  prevented  their 
consummation;  there  has  been  no  confirmation  of  the  re- 
port; there  has  been  no  change  of  gradai 
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By  the  Court,  Wallace,  C.  J. : 

This  is  an  application  for  a  peremptoxy  writ  of  mandamiia 
requiring  the  Board  ^'  to  pass  the  necessary  and  i»roper  reso^ 
lutions  and  orders,  and  give  the  notices  required  by  law,  to 
grade  Beale  street  from  Folsom  street  to  Bryant  street,  and 
Harrison  street  from  Fremont  street  to  Main  street,  to  the 
newly  established  grade  of  said  Beale  street  and  Harrison 
street,  between  said  Folsom  street  and  Bryant  street,  and 
said  Fremont  street  and  Main  street,  and  to  proceed  and 
execute  the  prayer  of  the  petition  of  the  property  owners 
praying  for  the  grading  of  said  streets,  ♦  ♦  ♦  pre- 
sented   ♦    ♦    ♦    October  24th,  1870/' 

It  appears  that  in  January,  1869,  a  petition  signed  by  cer- 
tain persons,  owners  of  lots  in  San  Francisco,  was  presented 
to  the  Board  of  Supervisors,  praying  that  a  change  in  the 
grade  of  Beale  street  from  Folsom  street  to  Bryant  street, 
and  also  a  corresponding  change  in  the  grade  of  Harrison 
street,  an  intersecting  street,  be  ordered  by  the  Board.  The 
petition  was  presented  under  the  provisions  of  the  Act  of 
March  28th,  1868,  p.  463,  authorizing  the  Board  to  modify 
and  change  the  grade  of  streets  in  San  Francisco,  and  it  pur- 
ported to  be  signed  by  the  owners  of  three  fourths  of  the 
property  to  be  affected  by  the  proposed  change.  In  response 
to  this  petition,  the  Board,  on  the  2dd  day  of  February  fol- 
lowing, adopted  a  resolution  reciting  the  substance  <rf  the 
petition  presented,  declaring  their  intention  to  accede  to  its 
prayer,  designating  certain  limits  within  which  the  lots  of 
land  would  be  benefit^  by  the  proposed  change,  and  direct- 
ing that  the  resolution  be  published  for  the  period  of  thirty 
days  in  the  official  newspaper  as  a  notice  of  such  intention, 
under  section  2  of  the  statute.  The  publication  was  had 
accordingly  —  the  first  publication  being  made  upon  the  26£h 

VOUZLUL— 7 


98  Ptoplb  v.  Saw  Ftlsi^qiboo.  [Sup.  Ct 

Opinion  of  ttie  Court  —  Wallace,  C.  J. 

day  of  February,  1869  —  and  within  twenty  days  after  such 
first  publication,  some  nine  persons,  owners  of  lots  of  land, 
filed  their  several  duly  verified  petitions  under  snbdivisiou 
two  of  section  2  of  the  statute,  setting  forth  the  damages 
which  they  claimed  they  wonld  Vespectively  sustam  by  the 
proposed  change  of  grade,  and  asking  the  appointment  of 
Commissioners  to  assess  such  damages,  etc. ;  of  the  filing  of 
which  petitions  the  Ootmty  Clerk  gave  immediate  notice  to 
the  President  of  the  Board.    The  County  Court  thereupon 
proceeded  to  appoint  three  proper  persons  to  be  Commis- 
sioners to  assess  the  benisfits  and  damages  growing  out  of  the 
proposed  change  of  grade.    This  was  on  the  16th  of  April, 
1869,  and  on  the  4th  of  October  following  the  Commission- 
ers filed  their  report,  in  which  they  awarded  damages  not 
only  to  the  nine  persons  who  had  so  petitioned  therefor,  but 
to  divers  other  persons,  owners  of  lots,  who  had  filed  no 
petitions  in  that  behalf.    One  of  the  nine  persons  who  had 
duly  filed  petitions  claiming  damages  was  the  present  peti- 
tioner, A.  W.  McPherson,  and  there  was  awarded  to  him  by 
the  Commissioners  in  their  report  some  thirty  three  thousand 
dollars  as  damages  which  he  wonld  sustain  by  the  change  of 
grade  proposed.     On  the  filing  of  this  report  the  County 
Clerk  notified  the  Board  of  Supervisors  of  the  fact  that  it 
had  been  so  filed,  and  the  Board  thereafter,  on  the  11th  of 
October,  1869,  by  its  ordinance,  dnly  passed  for  that  purpose, 
confirmed  the  report,  of  the  fact  of  which  confirmation  the 
Clerk  of  the  Board  in  turn  gave  notice  to  the  County  Court, 
and  the  County  Court  thereupon  by  its  order  fixed  the  let 
day  of  November,  1869,  as  the  day  for  hearing  parties  feel- 
i^g  aggrieved  by  reason  of  the  proceedings. 

On  that  day  the  "  Union  Lumber  Association,^  who,  as 
owners  of  certain  premises,  had  been  assessed  by  the  report 
in  some  sixty-five  thousand  dollars  for  supposed  benefits  to 
their  property  by  the  proposed  change  of  grade,  made  objec- 
tions to  the  report  upon  several  grounds ;  among  others,  upon 
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the  ground  that  damages  had  been  allowed  to  non-petition«* 
ing  owners;  that  the  damages  as  awarded  were  exorbitant 
in  amount,  and  that  the  assessment  imposed  upon  the  prop^^ 
erty  of  the  association  for  supposed  benefits  was  exoessivey 
etc*  These  objections  coming  on  to  be  heard  before  thci 
County  Court,  on  the  l7th  of  February,  1870,  that  Court 
held  that  the  report  of  the  Commissioners  was  correct  in 
undertaking  to  award  damages  to  non*-petitioning  owners/ 
and  that  the  Court  had  no  authority  to  hear  evidtoce  or 
entertain  an  inquiry  as  to  alleged  errors  committed  in  tbe 
estunates  made  by  the.  Commissioners  respecting  benefits  to 
be  received  or  damages  to  be  sustained,  but  that  the  estimateef 
contained  in  the  confirmed  report,  in  the  absence  of  fraud/ 
were  conclusive,  and  all  objections  being  overruled,  judgment 
was  thereupon  rendered  against  the  several  lots  of  land  in 
aocordance  with  the  report  on  file. 

From  this  judgment  of  the  County  Court  the  Union  Lum- 
ber Association  brought  an  appeal  here,  and  this  Court 
oonsidering  that,  in  so  far  as  an  award  of  damages  had  been 
made  in  favor  of  nourpetitioning  lot  owners  error  had  inter- 
vened, thereupon  delivered  its  opinion  to  that  effect  and 
reversed  the  judgment  and  remanded  the  cause  ^'  with  direc* 
tions  to  render  judgment,  omitting  the  damages  awarded  to 
parties  not  filing  petitions  therefor  as  required  by  the  statute, 
and  for  such  further  proceedings  as  may  be  necessary  and 
not  inconsistent  with  this  opinion.''  {In  The  Matter  of  Beaie 
Street,  89  CaL  496.) 

At  a  subsequent  day,  tbe  remitittur  not  having  issued,  the . 
counsel  upon  either  side  of  that  cause  presented  to  this  Court 
a  stipulation  to  the  effect  that  the  judgment  theretofore* 
entered  in  the  above  entitled  cause  should  be  changed  and 
modified  so  as  to  read  as  foUows:  '^  The  judgment  of  the 
County  Court  is  reversed  and  the  cause  remanded  with- 
directions  to  render  judgment  in  favor  of  the  nine  persons^ 
wjho  filed  petitions    for    damages^-    omitting'  the  damages j 
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awarded  to  parties  not  filing  petitions  therefor  as  reqxdred  by 
the  statate,  and  to  deduct  from  the  several  assessments  for 
benefits  their  respective  proportionate  part  of  the  sum  of 
two  hundred  and  fifteen  thousand  and  ei^ty  dollars  and 
fif tj-seyen  cents,  that  had  been  awarded  to  persons  not  filing 
petitions  for  damages,  and  to  apportion  the  amount  of  the 
several  awards  *of  said  nine  persons,  together  with  the 
expenses  of  these  proceedings,  upon  the  lands  and  premises 
assessed  for  benefits,  as  reported  by  the  Commissioners,  and 
take  such  further  proceedings  to  carry  out  the  decision  of 
this  Court,  not  inconsistent  with  the  opinion  herein  as  may 
be  necessary,"  and  the  order  of  modification  was  accordingly 
entered  here. 

The  cause  having  berai  rananded  to  the  County  Coun, 
that  Court,  on  the  29th  day  of  August,  1870,  entered  an 
order  reciting  the  several  steps  which  had  been  tiiieretofore 
taken,  including  the  proceedings  had  in  this  Court  upon 
appeal,  and  thereupon,  without  setting  aside  or  recommitting 
the  report  of  the  Conunissioners,  or  correcting  the  report 
itself  in  any  wise,  the  County  Court  rendered  a  judgment  by 
which  it  awarded  damages  to  the  nine  petitioning  owners 
only,  and  by  its  judgment  reduced  the  assessment  for  benefits 
in  a  like  proportion,  and  upon  the  basis  which  had  been  here 
indicated  as  correct.  The  amount  awarded  by  this  judgment 
to  McPherson,  the  Petitions  here,  as  damages  was  not 
reduced  below  the  amount  the  Commissioners  had  reported 
in  his  favor,  and  upon  the  entry  of  judgment  in  the  County 
Court  he  applied  for  an  order  of  sale  to  enforce  the  collec- 
tion of  the  sum  so  awarded  to  him,  but  the  County  Court 
denied  the  application  on  the  ground  that  no  such  process 
could  be  lawfully  issued  until  the  work  of  actually  grading 
said  streets  had  been  done  and  the  fact  of  its  completion 
ascertained  by  the  Court.  The  petitioner,  McPherson,  there- 
upon preaentjBd  to  the  Board  of  Supervisors  a  written  petition, 
•ubacribed  by  himself  and  other  owners  of  properly  fronting 
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on  the  work  proposed  to  be  done^  in  which  petition  they 
prajed  the  Board  to  cause  the  work  of  grading  of  thebe 
streets  to  be  done^  in  accordance  with  the  resolution  and 
notice  of  February  23d,  1869,  and  the  Board  refusing  to 
accede  to  the  petition,  he  now  makes  application  for  the  writ 
of  mandamus  to  compel  them  to  do  so. 

The  judgment  of  this  Court,  reversing  that  of  the  County 
Courtj  and  remanding  the  cause,  with  directions,  placed  the 
cause,  upon  its  return  to  the  County  Court,  in  the  same 
situation  as  to  the  further  proceedings  to  be  had  thereaf ter, 
as  though  that  Court  had  itself  finally  sustained  the  objection 
of  the  Union  Lumber  Association  in  respect  to  the  award  of 
damages  to  non-petitioning  lot  owners.  Had  that  Court  itself 
sustained  the  objection  made  in  that  behalf,  it  must  have 
resulted  that  any  judgment  thereafter  to  be  rendered  by  it 
must  have  been  one  confining  the  award  of  damages  to  the 
nine  petitioning  owners,  and  reducing,  of  course,  the  assess- 
ment for  benefits  in  a  relative  proportion. 

The  directions  given  here,  that  judgment  should  be  ren- 
dered in  favor  of  certain  persons,  and  that  a  reduction  of 
damages  awarded,  as  well  as  of  benefits  assessed,  should  be 
made,  were  but  the  announcements  of  results  to  be  ulti- 
mately reached,  and  had  no  reference,  of  course,  to  the 
mere  procedure  to  be  pursued  in  the  County  Court  for  that 
purpose.  The  mandate  of  this  Court  directed  that  Court  to 
take  such  further  proceedings  as  might  be  necessary  to  carry 
into  effect  the  decision  rendered  here.  That  Court  was  thus 
thrown  back  upon  the  statute  to  ascertain  for  itself  what 
proceedings  were  necessary  to  be  pursued  for  that  purpose, 
for  no  question  upon  that  subject  had  been  made^  or  con- 
sidered, or  decided  here.  And  it  is  clear  that  had  the 
objection  of  the  association  as  to  the  aUowance  of  damages 
to  the  non-petitioners  been  sustained  in  the  Co^^lty  Court, 
-without  the  resort  to  an  appeal  to  this  Court,  the  Commis- 
sioners must  have  been  directed  to  modify  their  report,  and 
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to  reduce  the  amounts  therein  set  forth  for  damages  to  be 
sustained,  and  for  benefits  to  be  received  as  well.  That 
objection  being  sustained  in  the  County  Court  in  the  first 
instance,  or  here  on  appeal  in  the  second,  it  unavoidably 
resulted  that  an  excess  of  damages  awarded,  aggregating 
more  than  two  himdred  thousand  dollars  in  amount,  would 
appear  upon  the  face  of  the  report  itself.  As,  under  the 
statute,  the  judgment  to  be  rendered  must  be  one  rendered 
in  conformity  with  the  report  on  file,  it  is  obvious  that  the 
ascertained  errors  of  the  report  itself  should  be  first  eradi- 
cated before  proceeding  to  final  judgment  thereon.  The 
means  to  be  availed  of  by  the  County  Court  for  the  correc- 
tion of  a  report,  ascertained  to  have  been  made  upon  an 
erroneous  basis  of  law  or  fact,  are  not  pointed  out  in  the 
statute,  nor  is  it  important  that  they  should  be  se  pointed 
out.  An  order  directing  the  particulars  in  which,  or  enun- 
ciating the  principles  upon  which,  a  modification  should  be 
made  is  all  that  would  be  necessary  in  that  respect.  This 
IB  mere  practice,  and  the  particular  procedure  adopted, 
whatever  it  be,  nothing  more  than  form.  But  the  duty  to 
direct  the  modification  of  the  report  in  some  form  is  clear, 
and  had  it  been  observed  in  this  instance  another  duty,  and 
one  which  is  important  in  its  consequences,  must  have  there- 
upon arisen  —  the  duty  of  resubmitting  the  modified  report 
for  the  confirmaiion  or  rejection  of  the  Board  of  Supervisors^ 
There  can  be  no  doubt  that  the  intent  of  the  statute  is,  that 
no  report  shall  become  the  basis  of  the  judgment  of  the 
County  Court,  in  proceedings  to  change  the  grade  of  streets, 
except  such  report  shall  itself  have  first  received  the  approval 
and  confirmation  of  the  Board.  Unless  this  be  the  correct 
interpretation  of  the  statute,  the  provisions  of  the  ninth 
subdivision  of  the  second  section  amount  to  a  mere  delusion 
and  a  snare.  It  is  there  enacted,  that  before  the  County 
Court  shall  be  authorized  to  hear  any  objection  to 
the  proceedings  by  persons  aggrieved,  it  must  have  been 
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notified  ''that  the  Board  have  confirmed  the  report/*  Of 
course  if  the  Board  reject  it,  it  miLst  fail  —  the  Board  has 
thus  an  unqualified  veto  power  over  the  proceedings  in  this 
respect,  for  these  proceedings  are  in  reality  their  own,  and 
not  the  less  so  because  carried  on  through  the  instrumen- 
tality of  the  County  Court.  Wheix  the  report  upon  which 
judgment  is  to  be  rendered  is  filed  there,  the  Board  must 
have  notice  of  the  fact.  The  report  is  first  for  them  to  con- 
sider. They  are  to  determine  whether,  in  view  of  what  is 
now  developed,  the  proposed  change  is  still  advisable; 
whether  the  results  anticipated  at  the  passage  of  the  resolu- 
tion, in  the  first  instance,  appear  to  have  been  attained,  or 
to  be  indeed  attainable;  to  inquire  what  proportion  the 
aggregate  damages  to  be  suffered  bear  to  the  aggregate 
benefits  to  be  accomplished;  whether  a  reasonable  measure 
of  substantial  justice  among  the  property  holders  affected 
has  been  observed  by  the  Commissioners;  in  fine,  the  pro- 
jected measure  is,  so  far  as  the  public  is  concerned,  now 
brought  up  before  the  Board  for  definitive  disposal,  by  the 
light  of  all  the  reasons  which  influence  public  bodies  in  the 
discharge  of  public  duties  involving  high  considerations  of, 
policy  and  justice. 

This  approval  of  the  Board,  accorded  to  the  report,  con- 
stitutes the  warrant  and  the  authority  of  the  Court  to  pro- 
ceed further.  Without  that  approval  the  proceedings  must 
halt.  The  approved  report  is  indispensable  to  the  taking  of 
further  steps  in  the  business.  A  mere  report  filed,  one 
which  has  not  been  sanctioned  by  the  Board,  as  affording 
the  requisite  authority  to  proceed,  is  as  worthless  as  though 
the  signatures  of  all  the  Commissioners  had  been  omitted 
upon  its  face. 

And  though  a  report  be  filed,  and  even,  upon  considera- 
tion, it  be  approved  by  the  ordinance  of  the  Board,  yet  ii 
through  any  agency,  or  by  any  means  subsequently  occur- 
ring, in  the  judicial  proceedings  to  follow,  the  report  itself 
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be  modified  in  a  material  pointy  has  it  not  thereby  ceased 
to  be  the  report  approved  by  the  Board  ?  Or  is  it  to  be  said 
that  the  approval  of  the  original  report  filed  in  the  case  is 
to  be  applied  by  operation  of  law  to  any  modified  or  sub- 
stituted report  by  which  the  original  report  may  be  there- 
after supplanted  or  superseded  2 

We  think  that  these  questions  can  be  answered  in  but 
one  way^  and  that  is  that  the  report  upon  which  the  judgment 
of  the  County  Court  is  to  be  rendered  must  he  one  which,  ca  a 
whole  (md  in  all  Us  parts  and  details,  has  received  the  appro- 
val and  confirmaiion  of  the  Board. 

But  the  judgment  of  the  County  Court  of  August  29thy 
1870,  was  not  a  judgment  in  accordance  with  the  report  on 
file,  which  had  received  the  approval  of  the  Board — that 
Teporty  as  we  have  said,  must  have  been  first  amended 
before  the  judgment  directed  by  the  mandate  of  this  Court 
could  be  properly  entered  —  the  amendment  of  the  report, 
in  the  respects  indicated  here,  was  one  of  the  further  pro- 
ceedings directed  by  the  judgment  of  this  Court,  and  then, 
if  the  Board  had  by  ordinance  approved  the  report  as  so 
amended,  and  its  approval  had  been  notified  to  llie  County 
Court,  the  judgment  of  that  Court  might  have  been  appro- 
priately rendered  thereon*  Hiad  the  report,  as  thus  amended, 
been  resubmitted  to  the  Board,  new  considerations  of  a 
grave  character  must  have  unavoidably  been  thereby  pre- 
'  sented  for  determination. 

It  would  then  have  appeared,  for  the  first  time  to  the 
Board,  by  the  amended  report,  that  only  nine  persons  were 
to  receive  their  damages  occasioned  by  the  proposed  change; 
that  a  large  number  of  persons,  having  claims  probably 
equally  as  meritorious  as  those  nine,  were  about  to  loae 
them  by  reason  of  a  mere  misapprehension  upon  their  part 
of  the  terms  of  the  statute  requiring  them  to  present  dieir 
petitions  therefor ;  that  the  omission  of  these  claims,  amount- 
ing, as  we  have  seen,  to  upwards  of  two  hundred  thousand 
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dollars,  would  bo  a  great  harcUhip  upon  tiio  claimuitSy  trom 
iT^hich  the  Board  alone  had  the  power  and  the  diecretion  to 
relieve  them^  by  withholding  its  approval  from  the  amended 
report,  and  thus,  by -forcing  proceedings  de  novo,  have  pro- 
moted substantial  justice  in  that  respect  But  whatever 
view  the  Board  might  have  entertained  upon  this,  or  any 
other  matter  appearing  upon  the  proceedings  at  that  poin^ 
the  statute  contemplated  that  the  amended  report  should 
pass  the  ordeal  of  their  judgment,  and  receive  an  approval 
or  rejection  at  thdv  hand%  as  the  ease  might  be)  before  it 
could  became  the  subject  of  further  acdon  in  the  Courts. 

The  petition  and  eidiibits,  constituting  the  record  upon  this 
application  for  the  writ  of  mandamus,  failing,  as  they  do,  to 
show  that  final  proceedings  have  yet  been  had  in  the  Connty 
Court,  puriBuant  to  the  mandate  c^  this  Court,  it  results  that 
there  was  no  absolute  duty  upon  the  part  of  the  Board  to 
accede  to  the  petition  of  the  applicant,  demanding  that  it 
b^n  the  work  of  grading  the  streets  referred  to. 

The  application  for  the  writ  must,  therefore,  be  denied; 
and  it  is  so  ordered. 


DAVID  POBTEB  a.  FRANCES  £  OAICBA. 

TBAOBB — FiNDIirO   OF   *'  PuLL   OOMPUAMCB   WITH    BTATOTB."-— ▲   iadfali 

that  there  was  a  fan  eompHance  bj  a  married  woman  with  tha  atatuti 
qC  ISO  relatii«  ta  aola  trader  (iteti.  18S2,  t>>  lOS),  la  aqnHalflot  to  a 
flndJns  that  ahf  waa  aaf^rlaed  to  eanr  oa  tha  bwhmai  apadflad  In  hm 
owD  name  and  oo  her  own  accoont. 
llaiiAGmcaifT  or  HoaaAKD  dobb  mot  Bxbmpt  Boui  Tbaobb  fbom  Liabiutt. 
— A  eole  trader  cannot  claim  azemptloo  from  liability,  aa  each,  on  the 
ground  that  ahe  permitted  hec  haaband  te  manage  and  control  the 
bualnev. 
TBAon  4ov— CoMaTBucfflov  or  Vwawiwwm  AOAiiiaT  HoaBAND^g  Max- 
prorlakm  la  aeetlon  three  e(  the  Sole  Trader  Agl  (fttatii. 
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1862,  p.  108),  that  *' nothing  contained  In  this  Act  shall  be  deemed  to 
authorise  a  married  woman  to  earry  on  business  la  her  own  nsme  when 
the  same  Is  managed  or  superintended  by  her  hnsbsad,*'  was  Intended 
only  Tor  the  protection  of  the  creditors  of  the  husband,  and  to  preTent 
collusion  and  frand  between  husband  and  wife,  bot  not  to  shield  the 
wife  from  ^er  liability  as  a  sole  trader. 

WOBU  ov  Jdoqmbmt  AOAiiraT  Boui  Tbaoob. — There  Is  no  ottfeetion  to  a  cmp 
era!  Judgment  against  a  sole  trader  on  a  claim  for  which  she,  as  snclii 
Is  liable. 

BviDnrcB.— Matters  of  mere  Indnoement  do  not  require  strict  proef. 

Appxal  from  the  Difltriot  Oourt  of  the  Twelfth  Judicial 
District)  Oity  and  County  of  San  SVanoiaoo. 

The  demand  in  this  action  was  for  the  sum  of  six  bimdred 
and  fifty-eight  dollars^  the  value  of  wines-  and  liquor^  fur- 
nished defendant  for  the  purposes  of  her  business  as  a  sole 
trader.  The  judgment  was  in  favor  of  plaintiff  and  against 
defendant,  by  name,  for  that  amount^  with  costs.  In  the 
course  of  the  trial  the  plaintiff  called  Wm.  M.  Pierson  as  a 
witness,  who  testified  that  he  was  an  attorney  at  law;  that 
he  knew  the  Gambas;  that  as  attorney  for  certain  persons 
he  had  advised  the  levy  of  an  attachment  or  execution 
against  the  restaurant  on  Market  street,  in  San  Francisoo, 
where  Mrs.  Gamba  did  business.  Being  requested  b^  de- 
fendant to  fix  dates,  he  said  that  he  could  not  tell  when 
it  was;  that  he  thought  the  suit  was  against  defendant's 
husband;  that  the  suit  was  in  a  Justice's  Court,  and  Mrs. 
Gamba  testified  in  it,  and  that  there  was  anattadiment  or 
execution  levied  against  the  restaurant.  The  defendant 
moved  to  strike  out  the  testimony  of  the  witness  referring 
to  the  suit,  on  the  ground  that  no  date  was  fixed^  and  it  was 
not  the  best  evidenca     The  motion  was  denied* 

The  defendant  appealed. 

.    /.  (7.  Bates,  for  Appellant  . 

The  findings  do  not  suppoiH;  the  judgment,  because  it 
appears  therefrom  that   defendant   was  only  authorized  to 
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cany  on  busineaa  in  her  own  name  aa  sole  trader,  and  not  on 
*^  her  own  aocannt.''  And  it  also  appears  therefrom  that 
defendant  failed  to  comply  with  the  statute  by  havings  her 
husband  manage  and  superintend  the  business.  The  Act 
requires  certain  formalities  to  be  complied  with,  which  are: 
Firsts  that  the  business  be  described;  second,  that  she  intends 
to  cany  on  business  i^  her  own  name ;  and  third,  on  her  own 
account — and  unless  she  has  all  those  privileges  she  is  not 
a  sole  trader  in  law.     (Adams  t.  KnowUon,  22  CaL  289.) 

The  Act  is  not  fulfilled  by  a  married  woman  makinft 
advertisingi  4nd  recording  certain  declarations  and  orders^ 
but  the  substantive  provision  of  the  Act  is  that  those  pre- 
scribed forms,  having  been  duly  observed,  the  woman  shall 
in  good  faith  carry  on  the  business  thereafter  on  her  own 
account    {Hurlburt  v.  JoneSj  26  Oal.  229.) 

The  form  of  the  judgment  is  erroneous,  as  it  is  valid  only 
10  far  as  concerns  defendant's  separate  property  invested  in 
and  resulting  from  such  business  as  sole  trader.  (Oamden 
y.  MuUen,  29  CaL  566.) 

There  was  enor  in  admitting  the  testimony  of  Mr.  Piei^ 
son,  for  the  reason  that  no  date  was  fixed,  and  it  was  not 
the  beet  evidence. 


Oeorge  A  Loughborough,  for  Respondent 

The  Sole  Trader  Act  does  not  prohibit  the  husband  ffcmi 
assisting  his  wife  in  the  business,  or  taking  part  in  its  man- 
agement. 

The  prohibition  in  the  third  section  of  the  Act  was  in* 
tended  only  for  the  protection  of  creditors,  and  to  cut  off  an 
easy  escape  for  fraud ;  but  the  oenstmction  claimed  by  appel- 
lant would  furnish  another  and  greater  facility  for  the  prac- 
tice of  fraud.  The  plaintiff  having  shovni  that  the  defendant 
had  regularly  obtained  the  right  to  carry  on  a  particular 
business  as  sole  trader,  the  fact  that  she  dealt  with  the  plain- 
tiff within  the  scopie  of  that  business,  was  sufficient  evidence 
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that  she  availed  herself  of  the  privilege,  and  that  her  oon- 
tract  was  on  account  of  the  hnaitiess.  {Melcher  v.  KvKUmd. 
22  OaL  522.) 

Mr.  Pierson  was  called  as  a  witness  for  the  sole  pnrpoee  of 
contradicting  certain  evidence  given  1^  the  defendant,  which 
is  omitted  from  the  statem^it.  "So  error  appears  in  tho 
admission  of  his  testimony,  whether  for  that  or  any  other 
purpose,  but  if  erroneons,  it  was  not  prejndiciaL 

There  is  no  objection  to  the  form  of  the  judgment,  for  the 
reason  that  the  statute  does  not  limit  the  responsibility  of 
the  wife  for  debts  oontracted  as  a  sole  trader,  but  die  beownes 
liable  generally. 

By  the  Oourt^  Obookjdtt,  J.s 

The  defendant  is  a  married  woman,  and  the  plaintiff  sms 
to  recover  the  amount  of  a  book  account  for  merchandise 
sold  to  her,  as  a  sole  trader,  carrying  on  the  business  of  keep- 
ing a  saloon  and  restaurant  The  plaintiff  had  judgment 
and  the  defendant  aj^eals,  both  from  the  judgment  and  from 
an  order  denying  her  motion  for  a  new  triaL  The  Court 
finds,  that  after  a  due  compliance  with  the  statute  of  1862 
(Stats.  1862,  p.  108),  the  defendant  was  authorised,  in  her 
own  name,  as  a  sole  trader,  to  carry  on  the  business  of  keep- 
ing a  saloon  and  restaurant^  and  that  as  such  sole  trader  she 
purchased  of  the  plaintiff  tiiie  merchandise  in  question  for 
use  in  her  said  business.  It  is  objected,  that  the  finding 
does  not  show  a  full  compliance  with  the  statute,  because  it 
does  not  appear  that  she  was  authorized  to  carry  on  the  busi- 
ness on  her  own  account  as-well  as  in  her  own  name.  But 
the  Court  finds  there  was  a  full  conipliance  with  the  statute, 
which  is  equivalent  to  a  finding  that  she  was  authorized  to 
carry  on  the  business  in  her  own  name  and  on  her  own 
account.  Nor  can  we  disturb  the  findings  on  the  ground 
that  they  were  not  justified  by  the  evidence.     There  was 
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evidence  tending  strongly  to  show  that  she  purchased  the 
goods  as  a  sole  trader,  and  promised  to  pay  for  them  as  such ; 
nor  can  she  claim  exemption,  from  liability  lis  a  s6le  trader 
on  the  ground  that  ahe  permitted  her  husband  to  manage 
and  control  the  business  of  the  saloon  and  restaurant.  The 
third  section  of  the  Act  of  1862  contains  a  provision  to  the 
effect  that  "  nothing  contained  in  this  Act  shall  be  deemed 
to  authorize  a  married  woman  to  carry  on  business  in  her 
own  name  when  the  same  is  managed  or  superlnteuded  by 
her  husband."  This  provision  was  intended  only  for  the 
protection  of  the  creditors  of  the  husband,  and  to  prevent 
collusion  and  fraud  between  the  husband  and  wife,  but  not 
to  shield  the  wife  from  her  liability  as  a  sole  trader.  Credit- 
ors of  the  wife,  dealing  with  her  as  a  sole  trade,  would  have 
but  little  security  if  their  claims  could  be  defeated  at  the 
option  of  the  wife  by  her  turning  over  the  management  of 
her  business  to  her  husband.  Obviously  this  provision  of 
the  statute  is  not  capable  of  the  construction  placed  upon  it 
by  the  defendant's  counsel.  The  objection  to  the  form  of 
the  judgment  is  not  well  taken,  and  there  was  no  error  in 
the  admission  of  testimony.  The  witness  Pierson  was  called 
to  contradict  the  defendant  by  proof  of  her  admissions,  and 
what  he  stated  in  respect  to  the  pendency  of  the  action  be- 
fore the  Justice  was  only  by  way  of  inducement 
Judgment  affirmed. 

Mr.  Chief  Justice  Bfbaqvm  did  not  participate  in  tbe  lofo* 
going  deciaioiL 
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FERDINAND  ROSEMAN  ato  L.  L.  HOWLAND  v. 
JOHN  OANOVAN  ato  JOHN  RA^NBORN. 

FBAUDULSNT  SaLB  op  WOOZf— ACTITB  C0NCS4LMBNT  OF  DBiaCTa  BT  YMDOB— 

Damagbs. — Where  the  seller  of  wool  in  sacks  kneur  that  It  had  beeo 
rained  on  and  was  badly  damaged,  and  that  for  the  purpose  of  eon- 
ccaling  Its  reaJ  condition  the  fleeces  had  been  tamed  ontslde  In  and  fo 
^cked :  and  the  purchaser,  when  making  an  examination,  cat  a  few 
Inches  into  seyeral  of  the  sacks  without  dlscoyering  the  damage,  but  re- 
marked the  extraordinary  weight  of  the  sacks  and  water  stafna  apoa 
them ;  and  in  answer  to  his  inqnirles  as  to  these  circumstances  indlcatlBC 
damage,  the  seller  said  that  the  wool  had  not  been  rained  on,  lo  far  u  be 
knew,  and  had  not  got  wet ;  that  the  weight  was  occasioned  by  extra  good 
packing,  that  the  water  stains  arose  from  sprinkling  the  sacka  to  maka 
them  hold  more,  and  that  all  the  wool,  so  tar  as  he  knew,  waa  aa  good 
as  that  examined:  HOd,  that  though  the  rule  of  caveat  emptor  mlfbt 
apply  if  the  seller  had  remained  silent,  yet  under  the  circnmatancM  and 
on  account  of  the  actlre  concealment  and  artifice  of  the  seller,  he  waa 
responslMe  in  damages  for  a  fraudulent  misrepresentation. 

••Caybat  Bmptob*'  not  Apfucablb  wxcbrb  Abtivicb  Usbd  to  Pmvw* 
Inquibx. —  Unless  there  be  warranty  or  fraud  a  purchaser  of  ehattela 
cannot  be  heard  to  complain  of  condition  or  defects  open  to  hla  ohserra* 
tion,  or  which  he  might  hare  seen  had  he  thought  proper  to  luke  as 
examination  for  that  purpose;  In  such  ease  the  maxims  of  **caf9^ 
mnptor  »  and  "  ^  vnlt  dm>9pi,  deotpiaUur "  apply ;  hot  these  mlea  have  no 
application  to  a  case  in  which  the  vendor  resorts  to  a  trick  or  artifloe  for 
the  purpose  of  dlyertlBg  the  purchaser  from  the  line  of  inquiry  otherwiae 
open  to  him,  and  which,  bot  for  such  dlyerslon,  he  ml^t  haye  followed. 

^  Aliud  bst  Cbiabb,  Auud  Tagbbb."  —  Though  a  yendor  of  ehattela  nai 
be  excused  from  the  obligation  of  pointing  out  defects  or  blemishes  In  the 
property  he  purposes  to  sell,  he  Is  not  thereby  at  liberty  to  hli^^^'  ^ 
obstruct  the  purchaser  In  his  attempts  to  find  them  out  for  hlmi^ 

MAUDuueNT  ^isrbpbbsbntation  on  Salb  ob  Chattbls  —  BBBON^ooa  IK- 
8TBUCTIOK. —  In  an  action  to  recoyer  damages  fOr  a  fraudulent  to^f^^ 
sentatlon  of  the  quality  and  condition  of  certain  wool,  which  the  pl^^^^ 
had  been  induced  to  purchase  of  the  defendant,  where  there  was  evideoce 
tending  to  show  that  defendant  knew  that  the  wool  was  dama^<  ^^ 
that  by  his  false  misrepresentations  he  induced  the  plaintiff  to  ooit  tbe 
examination  for  himself,  which  he  would  otherwise  haye  made :  B£^>  ^^^ 
an  instruction  to  the  effect  that  If  plaintiff  might  by  examination  ba^^ 
ascertained  the  condition  of  the  wool,  defendant  would  not  be  re^poQ'^'''^ 
for  concealing  its  condition,  was  practically  directing  a  yerdlet  '^''  ^^ 
fendant,  and  was  error. 
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Appeal  from  the  District  Odurt  of  tlie  I'ifth  Judicial  Dis- 
trict;  Ck)unty  of  San  Joaqtiin. 

The  facts  are  stated  in  the  Opfaiioiu 
Plaintiffs  appealed    , 

Oarr  A  WHkes,  for  AppeUants. 

Though  XSumcelloir  Sjdnt  aaja  that  ''if  defects  in  an  artieb 
sold  be  open  equally  to  the  observation  of  both  parties^  ihe 
law  does  not  require  the  vendor  to  aid  and  assist  the  observe'- 
tion  of  the  vendee^  and  that  even  a  warranty  will  not  oover 
defects  that  are  plainly  the  objed»  of  the  senses  ;'^  yet  he 
proceeds  in  the  very  next  sentence  to  say  that ''  if  the  vendor 
says  or  does  anything  whatever  with  an  intent  to  divert  the. 
eye  or  obscure  the  observation  of  the  buyer^  even  in  relation 
to  open  defects,  he  would  be  guilty  of  ah  act  of  fraud."  (See 
2  Kent>  484;  3  Blackstone,  165.) 

In  this  case  the  wool  was*  not  equally  open  to  the  observa-^ 
tion  of  both  parties.  It  was  packed  into  large  sacks,  weigh- 
ing, on  an  average,  three  hundred  and  fif  tyndx  pounds,  l^he 
sacks  themselves  and  the  outside  of  the  wool  were  dry 
while  the  wool  near  the  oenter  of  the  sacks  was  wet,  very 
dirty,  and  heating.  The  real  condition  of  the  wool  could  not 
be  known  by  the  vendees  without  laying  the  sacks  open  to 
the  centers.  This  would  have  resulted  in  great  inconvenience, 
as  the  sacks  were  lying  upon  the  steamboat,  and  defendants 
took  advantage  of  this  fact  Under  the  circumstances  thcf 
parties  were  not  on  an  equality ;  neither  was  their  knowledge 
nor  their  means  of  knowledge  equal ;  and  so,  even  without 
the  representations  by  the  vendor,  the  knowledge  possessed 
and  not  communicated,  but  c<moealed  by  him,  was  a  fraud 
upon  the  vendee.  (2  Kent,  482 ;  1  Story  Eq.  Jur.  Sec.  212.) 
Besides,  the  vendor  was  guilty  of  actual  fraud  in  telling  the 
vendee  the  wool  was  not  wet,  when  in  fact  it  was  wet.  His 
representations  were  made  to  induce,  and  did  indace  the 
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puTeha^erS;,  and  wer^  reUed  on  by  the  vendue  to  lus  loss  imd 
the  vendor's  gain. 

D.  8.  Terry,  for  Bespoaidentii. 

The  question  of  fraudulent  representations  was  passed 
upon  bj  the  jury,  and  found  in  favor  of  def aidants;  and  its 
finding  on  an  issue  of  fact  will  not  be  reviewed  by  the 
appellate  Gourt,  where  there-is  a  oonfiict  of  evidenee. 

The  plaintiffs  seem  to  have  proceeded  under  the  ciyi) 
law  doctrine,  that  '^  sound  price  implies  warranty  of  sound 
goods/'  as  in  their  eomplaint  tiiey  allege  a  pordbase  at  the 
market  price  of  good  merchantable  wool  —  an  averment 
immaterial  at  common  law,  which  permits  a  party  to  pur- 
chi»e  at  the  lowest  price  he  can,  and  imposes  upon  him  the 
duty  of  examining  and  judging  of  the  quality  and  condition 
of  the  goods,  unless  he  chooses  to  require  an  express  twu^ 
ranty.  The  rules  of  the  common  law  were  not  framed  to 
protect  or  favor  ignorance  or  carelessness,  nor  to  relieve  the 
purchaser  from  the  duty  of  exercising  ordinary  diligence  in 
taking  care  of  his  own  interests.  While  the  common  law 
affords  to  every  person  proteddon  against  fraud,  it  does  not, 
in  the  apt  language  of  BIent,  **  go  to  the  romantic  length  of 
giving  identity  against  the  consequences  of  indolence  and 
folly,  or  a  careless  indifference  to  the  ordinary  and  accessible 
means  of  information.*    (2  Kent,  485,) 

In  PaTher^(m  v.  Les,  2  East,  815^  all  the  Judges  held 
"  that  the  rule  of  ea/veai  emptor  applied  to  the  sale  of  all 
kinds  of  commodities ;  that  without  an  express  warranty  by 
the  seller,  or  fraud  on  his  part,  the  buyer  must  stand  all  loss 
by  latent  defects,  and  that  there  was  no  instance  in  the 
English  Hw  of  a  contrary  doctrine  being  laid  down.** 

The  doctrine  contended  for  by  plaintiffs  would  seriously 
embarrass  commercial  transactions,  and  lead  to  endless  liti- 
gation. It  would  create  obligations  where  none  were  in- 
tended to  be  assumed^  and  eonjstrue  every  word  uttered  by 
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a  vendor  iji  commendation  of  his  goods  into  a  warrantj, 
when  it  was  neither  so  intendeid  by  th^  vendor  nor  under 
stood  by  the  purchaser ;  it  would  take  away  from  commer* 
cial  men  one  great  excitement  to  the  exercise  of  judgment^ 
activity,  and  diligence  in  tjieir.  business,  by  giving  them 
protection  against  the  consequences  gf  indolence^  negligence,, 
and  folly. 

In  this  case,  it  is  cl^ar  from  the  evidence,  that  no  words 
were  used  which  were  intended  by  the  seller,  or  understood 
by  the  purchaser,  to  be  a  warj-anty  of  the  condition  or 
quality  of  the  wool  sold.  After  the  seller  had  cut  open 
some  sacks,  the  purchaser  took  the  knife  and  cut  and. 
examined  till  he  was  satisfied.  The  condition  of  the  wool 
could  have  been  readily  ascertained  by  ordinary  diligence^ 
and  attention. 


By  the  Court,  Wajxaoi,  C.  J-: 


This  IS  an  action  to  recover  damages  for  a  fraudulent  mis- 
representation as  to  the  merchantable  quality  and  condition 
of  certain  wool  sold  by  the  defendapts  to  the  plaintiffs*  The 
defendants  had  judgment  below,  and  the  plaintiffs,  being 
denied  a  new  trial  there,  bring  this  appeaL 

The  evidence  tended  to  show  that  the  wool  was  grown  at 
the  ranch  of  the  defendants,  in  San  Joaquin  County,  where 
it  was  sheared,  and  being  put  into  sacks,  was  brought  by 
them  to  Stockton,  and  placed  on  board  the  .stefuner  there, 
with  a  view  to  its  shipment  to  San .  Francisco.  While  it 
was  lying  on  board  the  steamer  at  Stockton,  the  plaintiff 
Roseman,  and  the  defendant,  Canovan,  went  to  examine  it, 
with  a  view  to  its  purchase  by  the  former.  Some  of  thpi 
bales  were  cut  into,  and  the  wool  openea  upon  the  surface^ 
and  to  the_depth  of  two  or  thre^  inches.    It  appeared  tq  lie 
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merchantable  wool,  dry,  and  looking  well.  Some  of  the 
sacks  appeared  to  be  stained  upon  the  outside;  and  the 
testimony  for  the  plaintiff  tends  to  show  that  the  attention 
of  the  plaintiff  was  awakened  by  that  circumstance  to  the 
possibility  that  the  wool  might  have  been  exposed  to  the 
rain,  but  that  upon  inquiry  of  the  defendant,  Canovan,  upon 
that  matter,  the  latter  declared  that  the  wool  had  not  been 
rained  on,  that  he  knew  of,  and  that  it  was  throughout  of 
as  good  a  quality  as  the  surface  examination  had  indicated. 
After  the  price  per  pound  had  been  agreed  upon,  it  was 
found  upon  weighing  the  sacks  that  they  were  exceedingly 
heavy ;  and  upon  the  plaintiff  calling  this  fact  to  the  atten- 
tion of  Canovan,  and  expressing  his  fears  that  the  wool  had 
got  wet,  the  latter  assured  him  that  it  had  not,  and  that  the 
large  quantity  of  wool  put  in  each  sack  was  owing  to  the 
sacks  having  been  sprinkled  with  a  view  to  tight  packing  — 
which  sprinkling,  also,  as  the  defendant  said,  accounted  for 
their  being  stained  on  the  outside.  This  is  the  purport  of 
the  evidence  adduced  by  the  plaintiff  upon  the  point;  and 
upon  looking  into  the  testimony  of  the  defendant,  Canovan. 
we  do  not  perceive  any  substantial  conflict.  He  states  that 
after  Eoseman  had  got  through  cutting  into  the  sacks  in 
examining  the  wool,  the  latter  inquired  of  him  if  all  the 
wool  was  of  the  same  quality,  and  that  he  replied  that  it 
was,  so  far  as  he,  Canovan,  knew.  It  is  true  that  he  states, 
in  a  general  way,  "  I  made  no  representations  whatever  to 
Roseman  as  to  the  quality  of  the  wool ;''  yet  he  admits  that 
when  his  attention  was  called  to  the  stains  on  the  sacks,  he 
gave  as  a  reason  for  their  appearance  that  his  "  packer  had 
sprinkled  them  to  make  them  hold  more.^'  He  adnuts,  too, 
that  he  knew  that  some  of  the  wool  had  got  wet,  and  that 
he  did  not  tell  Roseman  that  fact  when  inquired  of,  but  that 
when  asked  by  the  latter  about  the  unusual  weight  of  the 
Backs,  he  replied  that  they  were  ^*  better  packed,  and  there- 
fore more  wool  in  them,  than  oommon."    He  cannot  recol- 
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lect  that  Boseman  inquired  of  him  if  the  wool  had  been 
wet,  but  does  remember  that  Boseman  remarked  the  extra- 
ordinary weight  of  the  sacks  in  which  it  was  packed. 

In  point  of  fact,  undisputed,  the  shearing  of  this  woo! 
was  done  in  a  muddy  corral,  without  shed  or  covering  —  a 
portion  of  the  time  in  the  rain.  Part  of  l3ie  wool  sheared 
was  so  wet  and  Inuddy  as  to  have  been  thrown  away  entirely. 
It  was  nearly  all  rained  upon,  more  or  less,  during  the 
shearing.  Some  of  it  was  piled  out  with  a  view  to  being 
dried,  and,  in  packing,  the  fleeces  were  rolled  outside  in. 
Defendant,  Canovan,  was  personally  present  at  the 
shearing,  and  cannot  have  been  ignorant  of  these  facts. 
Instead  of  having  been  tightly  packed,  the  wool  was  found, 
upon  its  arrival  at  San  Francisco  (to  which  market  the 
plaintiffs  sent  it  immediately  upon  their  purchasing  it),  to 
have  been  poorly  packed.  The  bales  averaged  some  three 
hundred  and  fifty-six  pounds  in  weight,  while,  had  they 
contained  good  wool,  packed  no  more  closely  than  this  wool 
was. packed,  they  wotdd  not  have  averaged  more  than  about 
two  hundred  and  fifty  pounds.  It  was  found,  on  examining 
the  wool  at  San  Francisco,  that  it  was  badly  damaged,  and 
unmerchantable,  and  that  it  was  "packed  wet,  and  very 
muddy  and  dirty ''  —  "in  a  heating  condition ; "  and  the 
commission  merchant  to  whom  it  was  consigned  there  states 
that  its  condition  in  these  respects  could  not  have  been 
detected  without  opening  the  bales. 

The  Court  charged  the  jury  as  follows:  **If,  from  Ae 
evidence  in  this  case,  you  find  that  plaintiffs  had  an  oppor- 
tunity to  examine  for  themselves,  before  purchasing  the  wool 
in  question,  as  to  its  quality  and  condition,  then  it  was  their 
duty  so  to  examine  said  wool  as  to  ascertain  for  themselves 
the  quality  and  condition  of  said  wool;  and  plaintiffs  cannot 
recover  in  this  action  unless  you  find  from  the  evidence  that 
defendants  concealed  from  the  plaintiffs  the  condition  in 
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aome  particular  which  plamtijSs  might  not  have  ascertamed 
from  an  examination  of  the  wool  for  themselves." 

The  instruction  as  thus  given  to  the  jury  assumed  to  lay 
down  the  rule  by  which  the  case  of  the  plaintiffs,  as  thej 
had  attempted  to  prove  it,  was  to  1>e  determined.  The  in- 
struction must  have  assumed,  of  course,,  that  at  the  time 
of  the  sale  Canovan  knew  that  the  wool  was  wet  and  in  a 
damaged  condition,  and  knew,  too,  that  Boseman  was  ignor- 
ant that  such  was  its  condition;  that  though  Boseman,  upon 
cutting  into  the  surface  of  the  sacks  had  failed  to  detect  diis 
fact,  he  did,  nevertheless,  discover  the  water  stains  upon 
the  sacks  themselves,  and  subsequently  upon  their  being 
weighed,  with  a  view  to  the  purchase,  his  attention  was 
drawn  to  the  unusual  weight  of  the  sacks;  that  thereupon 
his  suspicions  were  aroused  that  the  wool  had  been  exposed 
to  the  rain,  and  that  to  allay  these  suspicions  and  to  induce 
him  to  complete  the  purchase  Canovan  represented  to  him 
that,  so  far  as  he,  Canovan,  knew,  the  wool  had  not  been 
exposed  to  the  rain;  "  that  it  had  not  got  wet;  that  it  was 
not  wet ;  that  the  stains  came  on  the  sacks  from  their  having 
been  sprinkled  in  order  to  get  more  wool  into  them ;  that  he 
was  scarce  of  saeks,  and  that  he  had  a  superior  packer,  who 
could  put  more  wool  into  a  sack  than  any  man  he  ever  saw; 
that  to  make  the  sacks  hold  an  extra  quantity  they  had  been 
sprinkled;  that  by  these  means  more  wool  was  put  into  such 
sacks  than  common,  and  that  the  sprinkling  of  the  saekB  and 
the  tight  packing,  resulting  in  each  sack  containing  more 
wool  than  common,  constituted  the  reason  for  the  sacks 
weighing  heavier  than  they  usually  did/*  And  the  instruc- 
tion must  have  assumed,  too,  that  Boseman  believed  these 
representations  of  Canovan,  and  because  he  believed  them, 
he  laid  aside  his  suspicions,  and  so  was  induced  to  purchase 
without  further  examination.  The  rule  which  would  rather 
seem  applicable  to  snch  a  case  was  stated. by  Lord  Bkouoham 
in  Atwood  v.  Small,  in  the  House  of  Lords,  as  follows:  ^H 
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two  parties  enter  into  a  contract,  and  if  one  of  them,  for  the 
purpose  of  inducing  the  other  to  contract  with -him,  shall 
state  that  which  is  not  true  in  point  of  fact,  which  he  knew 
at  the  time  he  stated  it  not  to  be  true,  and  if  upon  that  state- 
ment of  what  is  not  true  and  what  is  known  by  the  party 
making  it  to  be  false,  the  contract  is  entered  into  by  the 
other  party,  then,  generally  speaking,  and  unless  there  U 
more  than  that  in  the  case,  there  will  be  at  law  an  action 
open  to  the  party  entering  into  such  contract,  an  action  of 
damages,  grounded  upon  flie  deceit,"  etc  (6  01.  and  Fen. 
232.) 

The  jury  were  here  told  in  substance  that  it  was  the  duty 
of  the  plaintiffs  to  thorou^y  examine  the  wool,  with  a  view 
to  discover  its  condition,  and  that  not  having  done  so  they 
eould  not  recover. 

But  possibly  the  plaintiffs  would  have  ascertained  its  con- 
dition except  for  the  active  concealment  and  artifice  which 
their  evidence  tends  to  show  was  practiced  by  Canovan. 
Had  the  latter  remained  silent,  and  made  no  representations 
as  to  the  condition  of  the  wool;  had  he  not  undertaken  to 
account  for  the  weight  of  the  sacks  and  the  water  stains 
upon  them,  and  so  to  account  for  them,  too,  as  to  put  to  rest 
the  expressed  apprehensions  of  the  purchaser  concerning  the 
condition  of  the  wool,  it  might  have  been  that  the  transac- 
tion would  have  fallen  within  the  rule  of  caveat  emptor,  and 
so  have  involved  no  responsibility  upon  his  part.  For  unless 
there  be  warranty  or  fraud  the  purchaser  cannot  be  beard, 
at  least  in  Courts  governed  by  the  rules  of  the  common  law, 
to  complain  of  conditions  or  defects  open  to  his  observation, 
or  which  he  might  have  seen  had  he  thought  proper  to  make 
an  examination  for  that  purpose.  If  under  such  circuni 
atances  he  refused  to  protect  himself  when,  by  lending  his 
attention,  he  might  do  so,  it  is  of  his  own  choice  —  qui  vult 
decipi,  decipiatar.  But  these  rules  have  no  application  to  a 
ease  in  which  the  vendor  has  resorted  to  a  trick  or  artifice 
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for  the  purpose  of  diverting  the  purchaser  from  the  line  of 
inquiry  otherwise  open  to  him,  and  which,  but  for  the  dive^ 
sion,  he  might  have  followed,  and  so  have  protected  himself 
from  loss.  If  the  vendor  may  innocently  remain  silent  as  to 
the  quality  or  condition  of  his  goods,  he  shall  not,  at  all 
events,  ex  industria,  mislead  the  purchaser  in  that  respect. 
Alivd  est  celwre,  aliud  tacere.  If  he  is  excused  from  the  ob- 
ligation to  point  out  the  defects  or  blemishes  of  the  property 
he  proposes  to  sell,  he  is  not  thereby  at  liberty  to  hinder  or 
obstruct  the  purchaser  in  his  attempt  to  find  them  out  for 
hiihself. 

Mr.  Benjamin^  in  his  recent  most  valuable  work  on  sales, 
thus  states  the  rule :  "  In  general  when  an  article  is  offered 
for  sale  and  is  open  to  the  inspection  of  the  purchaser,  the 
common  law  does  not  permit  the  latter  to  complain  that  the 
defects,  if  any,  were  not  pointed  out  to  him.  The  rules  are 
caveat  emptor  and  simplex  commsndatio  non  ohligat.  *  *  * 
But  the  use  of  any  device  by  the  vendor  to  induce  the  buyer 
to  omit  inquiry  or  examination  into  the  defects  of  the  thing 
sold  is  as  much  a  fraud  as  an  active  concealment  by  the  ven- 
dor himself.    (Pp.  815-16.) 

It  will  be  observed  that  the  instruction  as  given  by  the 
Court  wholly  withdraws  from  the  jury  the  question  of  fraud- 
ulent representation  upon  which  the  plaintiffs  relied  for  re- 
.  oovery.  The  jury  were  told  in  substance  that  if  the  plaintiffs 
might  by  examination  have  ascertained  the  condition  of  the 
wool,  then  the  defendants  would  not  be  responsible  for  con- 
cealing its  condition.  The  defendants  were  only  to  be  respon- 
sible for  the  concealment  of  something  which  the  plaintiffs 
could  not  have  found  out  by  their  own  examination.  Inas- 
much as  there  was  nothing  concerning  the  quality  or  condi- 
tion of  the  wool  which  the  plaintiffs  might  not  have  found  ovi. 
had  Roseman  cut  deeper  into  the  sacks,  or  insisted  that  they 
should  be  opened  and  the  fleeces  unrolled  to  his  inspection, 
this   instruction  was  practically  an  instruction  to  find  t 
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▼erdiot  for  the  defendants.  The  juiy  .should  have  been 
instracted  that  if  thej  believed  that  Oanovan,  knowing  that 
the  wool  was  wet  and  in  a  damaged  condition,  and  knowing 
that  the  plaintiffs  were  ignorant  that  such  was  its  condition, 
made  the  represeatation  and  statements  already  alluded  to 
for  the  fraudulent  purpose  of  allaying  the  suspicions  of  Bose- 
man  and  inducing  him  to  forego  a  further  and  more  ex- 
tended examination  of  the  wool;  and  that,  rdying  upon  such 
representations  and  statements  of  Cano^an,  Boseman  was 
thereby  influenced  and  induced  to  purchase  without  making 
a  further  examination  of  the  bales,  then  the  defendants 
would  be  liaUe^  amd  that  the  failure  o£  Boseman  to  make 
further  examination  under  such  eiremnstanoea  would  conali- 
tute  no  defense  to  ilie  action. 

Judgment  reveraed,  and  cause  remanded  for  a  new  triaL 

Mr.  Justice  Nilbi  did  not  participate  in  tlie  f  orqping  de- 
eiaiaii* 


WILLIAM  MoKENZIE  i;.  HAEVEY  DICKINSON. 


KiOBT  ov  Oini  Pastho  «o  PuacKAsa  JumianfT  Aiuihst  Ajtothbil— 
There  la  no  principle  of  eqnltj  which  fbrMdi  a  partner  from  pnrchaalng, 
with  hla  own  fnnda,  and  oatalde  of  the  partnerahip  hoalneaa,  a  judgment 
or  QiUier  erldence  of  Indehtedneaa  agalnat  hla  copartner,  or  prohlblta  him 
from  enforcing  Ita  collection  hj  a  lery  opon*  and  aale  ot  the  Intereat  of 
the  other  In  the  firm  asseta. 

OmoATioifa  QV  PAsnma  "Imn  8m "  Comwaob  to  Fbuc  BnaimBs. 

—  The  obllgatlona  of  oopartnera  Infer  tate,  whatever  aiaj  be  their  nature 
and  extent,  refer  only  to  the  conduct  of  the  bnalnen  In  which  the  firm 
la  engaged ;  beyond  and  oatalde  of  such  hoalneaa  there  la  no  reatraint 
apon  the  right  of  elthar  partner  to  traflle  tM  hla  own  profit 

Oi»  Pabtnbb  mot  BirznuK)  to  Accqomt  ov  PaoFna  Sixcn  DxaaoLOTioii. 

—  Where  McKende  and  Dlcklnaon,  bag  manufaeturera,  dleaoWed  part- 
Berth Ip,  leaTlng  certain  aaaeta  of  the  firm  In  McKenile'a  handa,  and 
after warda  McKenale  parchaaed,  far  maeh  leaa  than  Ita  faee^  a  jodgmeaT 
•galnat  Dldrtnaoi^  and  had  tt  letted  opon  DIcklnaon'a  Intereat  In  th» 
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•Meti,  and  oti  the  ezeentton  iale  Mnillit  them  tn  on  his  own  teeoont: 
JMtf,  that  Dicklnaon  was  not  entitled  to  an  account  oi  tb%  pcoAti  nadi 
by  McKensle  la  the  transaction,  nor  coold  he  attack  the  sale  made  to 
McKenile. 

Appsax  from  the  District  Ckmrt  of  the  Twelflih  Jndieial 
Dietricty  City  and  Oonnty  of  San  Francisco. 

The  facts  are  stated  folly  in  the  opinioiL 
The  defendant  appealed. 

G.  F.  it  W.  B.  Sharp,  for  Appellant 

McKenrie  ooeupied  the  position  of  a  aorviTing  partaer, 
and  was  a  trustee  to  settle  and  liquidate  the  business  of  the 
firm.  All  the  obligations  and  duties  of  that  positioiL  were 
immediatdy  imposed  npon  him,  from  "vriiich  only  a  faithful 
performance  of  the  trust  can  discharge  him.  {Boyd  v. 
Blankman,  29  CaL  10;  Smiih  v.  WaUeer,  88  OaL  886;  Craw- 
shay  V.  Collins,  15  Vesey,  288 ;  Pond  v.  Ormsbee,  2  Abbott, 
[N.  S.],  ^76;  Ooodbumv.  Stevens,  6  Gill,  1;  Parsons  on 
Part.  441 ;  Ogden  v.  Astor,  4  Sand.  849 ;  Case  v.  AbeU,  1 
Paige,  398 ;  Walker  v.  House,  4  Md.  Oh.  39 ;  Hyde  v.  Easier, 
id.  80.) 

A  trustee  cannot  speculate  in  or  take  advantage  of  hia 
position ;  and  if  he  does,  and  makes  a  profit,  it  belongs  to 
his  cestvi  que  trust.     (2  Story  Eq.,  Sees.  1210,  1260;  F«^ 
cett  V.  Whitehouse,  1  Russ.  &  My.  182 ;  Oiddings  ▼.  Eastnuif^' 
S  Paige,  501.) 

The  report  and  judgment  was  founded  upon  the  astoni6»' 
ing  proposition  that  when  a  firm  is  dissolved,  whetb^^  ^ 
affairs  be  settled  or  not,  that  instant  its  members  l>^^^ 
stangers;  that  all  their  duties  and  obligations  to  th^   J^ 
and  to  each  other  cease;  that  they  are  at  liberty  to    P^?^'« 
upon  each  other,  and  to  use  any  means  to  carry  oti'^     wipn 
nefarious  projects ;  and  all  this,  notwithstanding  it  hB^  *^ 
decided  from  time  immemorial  that  the  only  effect  o£  *     , 
solution,  .as  in  this  case,  is  to  revoke  the  agency   <^ 


Jan.  1872.]         McEsnzix  v.  Dickinsoh*  121 

Argument  for  Appellant 

members  to  bind  each  other  in  new  transactions,  whilst  in 
all  other  respects,  and  for  all  purposes,  it  is  deemed  to  con- 
tinue until  its  affairs  are  finally  settled.  (Story  on  Part 
875 ;  Parsons  on  Part  393 ;  CoUyer  on  Part  824;  Willard^s 
Eq.  99 ;  3  Kent  Com.  64 ;  Crawshay  v.  Collins,  15  Vesey,  228 ; 
King  v.  Smith,  4  Car.  &  P.  108 ;  BeU  v.  Morrison,  1  Peters, 
861 ;  Murray  v.  Mumford,  6  Cow.  441 ;  Combes  v.  BusweU, 
1  Dana,  476 ;  Peacock  v.  Peacock,  16  Vesey,  57.) 

Whether  one  partner  can  l^ally  buy  a  judgment  against 
another  has  no  relevanqr  to  the  case.  We  are  not  seeking 
relief  against  the  judgnient,  or  claiming  any  interest  in  it 
We  are  complaining  of  a  sale  of  trust  property;  and  it  is 
immaterial  whe&er  it  was  sold  under  a  judgment  <Hr  by 
private  agreement  The  law  had  drawn  around  this  prop- 
erty its  sacred  circle,  and  plaintiff  could  not  enter  it  hostile 
to  defendant,  though  armed  with  all  the  judgments  in 
Ghristenddn* 

If  a  partner,  placed  in  possession  of  .firm  property  to  settle 
its  business,  continues  to  carry  on  trade  with  that  property, 
to  the  exclusion  of  the  other,  the  latter  is  entitled  to  the 
same  interest  in  the  properly  and  the  profits  so  made  as  if 
the  firm  continued.  (Crawshay  y.  CoUins,  16  Vesey,  218; 
Ex  Parte  Ruffin.  6  Vesey,  128 ;  Feaiherstonaugh  v.  Fentvick, 
17  Vesey,  809 ;  Heartcote  v.  Holme,  id.  128 ;  Sigoumey  r. 
Mtmn,  7  Conn.  20.) 

The  proposition  that  the  sale  and  purchase  by  McEenzie 
cf  the  firm  property,  under  the  Lane  judgment,  vested  that 
property  in  him,  is  untenable.  Such  sale  and  purchase  by 
him  was  nugatory  and  void.  (Boyd  v.  Blankm^in,  29  CaL 
16 ;  Fox  V.  Macreath,  1  Leading  Cases  in  Eq.  297 ;  Webster 
▼.  King,  88  Cal  662;  Hardenberg  v.  Bacon,  id.  867;  Van 
Bpps  V.  Van  Epps,  9  Paige,  237;  Devovs  v.  Fanning,  2 
John.  0.  262;  EawUy  v.  Cramer,  4  Cow.  717;  Iddings  v. 
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nary  18th^  1861;  he  and  the  defendant  were  partnen  in  San 
Francisco,  doing  business  under  the  firm  name  of  McKenzie 
&  Co.;  that  about  the  last  named  day  the  partnership  was 
dissolved,  and  that  before  the  month  of  Kovember  next  fol- 
lowing all  of  the  interest  of  the  defendant  in  the  property 
which  had  belonged  to  the  partnership  was  sold  by  the  Sheriff 
under  aH  execution  against  the  property  of  Dickinson,  issued 
upon  a  judgment  obtained  against  him  in  the  District  Court 
of  the  Fourth  Judicial  District  The  plaintiff  further  allies 
that  Dickinson  at  some  time  unknown  to  the  plaintiff  made 
and  delivered  in  the  firm  name  of  McEenzie  &  Co.  a  promis- 
sory note  to  one  Bums  for  one  thousand  six  hundred  dollars, 
with  interest  at  two  per  cent,  per  month  —  the  note  bore  the 
date  of  January  1st,  1861,  and  ran  for  five  monAia  from  date; 
that  the  note  was  not  in  fact  given  for  any  partnership  pur- 
pose, but  for  the  personal  debt  of  Dickinson;  that  the  plain- 
tiff did  not  know  of  the  existence  of  the  note  at  the  time 
the  partnership  was  dissolved,  nor  at  any  time  thereafter 
until  demand  was  made  upon  him  for  its  payment  in  Decem- 
ber, 1861. 

The  complaint  further  alleges  that  a  judgment  was  subee- 
quently  recovered  against  the  firm  upon  this  note,  and  that 
plaintiff  was  compelled  to  pay  and  did  pay  the  same,  with 
the  accumulated  interest,  costs  of  action,  etc,  amounting  to 
three  thousand  and  ninety  dollars. 

To  this  complaint.  Dickinson  filed  an  answer  and  eross- 
complaint,  alleging  that  no  dissolution  of  the  partnership 
firm  of  McEenzie  &  Co.  had  ever  taken  place ;  that  on  Janu- 
ary 19th,  1961,  an  account  of  partnership  affairs  was  taken 
by  the  parties,  by  which  it  appeared  that  the  firm  then  had 
in  money  and  bills  receivable  some  ten  thousand  dollars,  and 
that  the  stock  in  trade,  goods,  etc.,  amounted  to  some  five 
thousand  dollars  more;  that  it  was  then  agreed  that  the 
plaintiff  should  collect  the  indebtedness  due  the  firm  as  far 
aa  possible,  and  should  retain  for  himself  thereout  four  thou- 
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sand  £ve  himdred  and  seventy-seven  dollars,  and  also  one  half 
of  the  amount^  if  any^  collected  above  that  sum,  and  should 
retain  in  his  custody,  but  in  trust  for  the  defendant,  the  other 
half  of  the  surplus  collections ;  that  the  plaintiff  was  to  hold 
the  defendant's  moiety  of  moneys  collected  as  trustee,  part- 
ner, and  agent  for  the  defendant,  who  at  the  tune  purposed 
to  be  shortly  absent  from  the  State^  and  who  did  immediately 
thereafter  depart  the  State  and  did  not  return  for  some  four 
months;  that  the  stock  in  trade  and  goods  on  hand  were  abo 
left  with  the  plaintiff  as  a  copartner,  and  to  be  used  by  the 
firm  of  McKenzie  ft  Oo.  in  the  prosecution  of  its  accustomed 
business.  It  was  further  averred  by  the  defendant  that 
shortly  after  his  departure  the  plaintiff  purchased  a  judg- 
ment for  some  two  thousand  two  hundred  dollars,  which  one 
Lane  had  recovered  against  the  defendant  in  the  year  1857, 
and  which  was  in  full  force  and  effect  against  the  property 
of  the  defendant;  that  the  purchase  was  made  for  five  hun- 
dred dollars,  and  the  assignment  of  the  judgment  procured 
in  the  name  of  one  Gordon,  as  assignee  thereof,  with  the 
intent  to  conceal  the  fact  that  McKenzie  was  the  real  holder 
thereof ;  that  McEensie  obtained  his  knowledge  of  the  exist* 
ence  of  said  judgment  only  by  means  of  the  copartnership 
and  fiduciary  relations  between  himself  and  the  defendant! 
and  that  when  he  purchased  it  he. had  in  his  hands  sufficient 
copartnership  property  to  have  discharged  and  satisfied  it  in 
full;  that  in  March,  1861,  during  the  defendant's  absence 
from  the  State,  plaintiff  caused  an  execution  to  be  issued 
upon  the  Lane  judgment,  and  caused  himsdf  to  be  served 
by  the  Sheriff  with  notice  that  all  moneys,  etc,  in  his  hands 
and  belonging  to  the  defendant  had  been  levied  upon;  that 
a  Sheriff's  sale  was  had  under  this  judgment  of  all  the  inter- 
est of  defendant  in  the  firm,  business,  and  property  of  McKen- 
zie ft  Co.,  at  which  sale  the  plaintiff  bid  in  his  own  name, 
and  was  the  purchaser  at  two  hundred  dollars,  the  bid  being 
credited  by  the  Sheriff  upon  the  judgment;  that  on  the 
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return  of  tke  defendant  to  tlus  State  in  May,  1861,  plaintiff, 
mjet  him. at  the  ateainer  and  informed  him  that  Lane  had 
i88ued  process  upon  the  two  thousand  two  hundred  dollars 
judgment,  .garnished  the  plaintiff  and  sold  out  all  of  defend- 
ant's interest  in  the  firm  of  McKenzie  &  Co.,  and  that  these 
proceedings  had  dissolved  the  finn..  The  answer  further 
alleges  that  after  this  period  the  plaintiff  still  carried  on 
profitably  the  business  of  the  firm  of  McKenzie  &  Co.,  and 
with  the  moneys  left  with  him  by  the  defendant,  upon  his 
departure  early  in  1861,  and  with  the  property  of  defendant, 
which  the  plaintiff  had  purchased  at  the  sale  under  the  Lane 
judgment;  that  the  profits  made  by  the  firm  amount  to  some 
thirty  thousand  dollars;  that  certain  real  estate  in  the  City 
of  San  Francisco  had  during  this  time  been  purchased  by 
McKenzie  with  the  partnership  funds,  and  the  title  deeds 
taken  in  the  name  of  McKenzie  alone;  and  that,  on  the  1st 
day  of  January,  1863,  McKenzie  had  retired  from  business 
and  sold  out  the  firm's  stock  in  trade,  goods  on  hand,  et&,  to 
one  Bardwell,  for  three  thousand  dollars. 

To  the  croes-complaint  an  answer  was  filed  by  McKenzie 
traversing  many  of  its  all^ations,  and  setting  up,  among 
other  defenses,  that,  at  the  time  of  the  purchase  of  the  Lane 
judgment,  the  plaintiff  had  not  in  his  hands  any  money  or 
property  belonging  to  the  firm  of  McKenzie  &  Co.,  or  to  the 
defendant  The  plaintiff  also  pleads  the  Statute  of  Limita- 
tions in  bar  of  the  matters  averred  in  the  cross-complaint  of 
the  defendant,  and  avers  that  the  several  matters  and  things 
in  the  said  cross-complaint  set  forth  were  discovered  by  and 
known  to  the  defendant  more  than  three  years  before  the 
filing  of  the  said  cross-complaint 

By  consent,  the  cause  was  subsequently  referred  to  Hon. 
SaMubl  Cowles  to  hear  the  proof  and  report  a  judgment, 
who  afterwards  filed  the  following  findings  of  fact  and  con- 
clusions of  law: 
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^' First — That  the  plaintiff  and  the  defendant  became  oo- 
partners  in  the  buaineas  of  xaanuf  aetaring  bagi  early  in  the 
year  1857* ' 

^^  Second  —  That  said  copartnership  continued  to  the  19tb 
day  of  Jilnuary,  1861,  at  which  time  there  was  a  settlement 
and  accounting  between  the  partners,  and,  by  mutual  consent^ 
a  dissolution  of  said  copartnership. 

"  Third  — That  at  the  time  of  said  dissolution  said  defend- 
ant recfflved  from  the  firm  the  sum  of  eight  thousand  four 
hundred  and  eighly-two  dollats^  and  that  plaintiff  sold  to 
him  his  interest  in  cily  slip  lot  number  twenty,  upon  which 
the  firm  had  their  shop,  and  that  said  defendant  agreed  to 
sell  to  said  plaintiff  said  lot,  on  or  before  June  1st,  1861,  at 
the  price  of  two  thousand  six  bandred  dollars. 

."Fourth  —  That  upon  said  settlement  there  was  found 
due  to  the  plaintiff,  from  said  firm,  the  sum  of  four  thousand 
five  hundred  and  seventy-seven  dollars, 

"Fifth — That  by  the  terms  of  said  settlement  the  assets 
of  said  copartnership  were  left  with  the  plaintiff  to  be  con- 
verted into  cash;  and  from  the  proceeds  he  was  to. pay  him- 
self said  sum  of  four  thousand  five  hundred  and  seventy- 
seven  dollars. 

"Sixth — ^^That  the  defendant  made  mistakes  in  his  own 
favor^  in  footing  up  the  cash  account,  amounting  in  the 
aggregate  to  the  sum  of  one  thousand  nine  hundred  and 
thirty-three  dollars  and  twenty-five  cents^  which  mistakes 
were  not  shown,  and  not  embraced  in  the  settlement  of  Jan- 
vary  19th,  1861. 

"Seventh  —  That  plaintiff  paid,  <ni  the  order  of  defend- 
ant^ to  M.  N.  Cowan,  the  sum  of  two  hundred  dollars,  and  to 
the  defendant  himself  the  sum  of  one  hundred  dollars,  after 
the  aettiement  and  dissolution. 

"  Eighth  —  That  the  total  amount  collected  by  the  plaintiff 
from  ike  notee  and  acoimts  left  in  his  hands^  upon  the 
flottlement  and  dissolution,  was  six  thousand  five  hundred 
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and  ninety  doUan  and  ae^enteen  oents,  and  that  defendant 
has  received  two  hundied  and  twenty  dollars  and  ei^t  cents 
in  excess  of  the  collections  made  by  plaintiff  since  the  dis* 
solution. 

''Ninth— That  on  the  11th  day  id  Ifaieh,  1861,  the 
plaintiff  purchased  a  judgment  from  one  N.  C.  Lane  against 
defendant,  bearing  date  June  8d,  1857,  for  the  sum  of  two 
thousand  two  hundred  and  sevenly-ei^t  dollars  and  fifty- 
three  cents,  and  drawing  interest  at  the  rate  of  five  i>er  cent 
per  month,  paying  therefor  the  sum  of  five  hundred  dollars, 
and  that  said  plaintiff  caused  said  judgment  to  be  assigned  to 
Joseph  Gordon,  who  held  the  same  in  trust  for  plaintiff. 

''Tenth — That  at  the  time  of  the  purobase  <d  said  judg- 
ment the  said  plaintiff  had  no  money  in  his  hands  belonging 
either  to  the  said  defendant  or  to  the  late  firm  of  McKenzie 
k  Co.,  and  that  said  judgment  was  purchased  by  said  plaintiff 
with  his  own  money. 

"Eleventh— That  all  of  the  interest  of  the  defendant  in 
the  assets  of  the  late  firm  of  McKenzie  ft  Oa  was  sold  under 
an  execution  issued  on  the  same  judgment,  on  the  11th  day 
of  June,  1861,  and  that  said  interest  was  bought  in  for  the 
benefit  of  the  plaintiff,  the  amount  bid  therefor  having  been 
credited  on  the  said  judgment 

"Twelfth — That  on  or  about  the  1st  day  of  January, 
1861,  the  defendant  made  a  note  in  the  name  of  McKenzie 
&  Co.  for  one  thousand  six  hundred  dollars,  with  interest 
at  the  rate  of  two  per  cent  per  month,  payable  five  months 
after  date,  to  the  order  of  one  Julian  W.  Bums. 

"  Thirte«ith — ^That  said  note  was  given  for  the  individual 
liability  of  the  said  defendant,  and  not  for  a  liability  of  the 
firm  of  McKemde  &  Co.,  and  that  the  money  obtained  from 
said  Bums  never  went  into  the  business  of  McEenzie  k  Co., 
but  was  obtained  and  used  for  the  benefit  of  the  defendant 

"  Fourteenth  —  That  on  the  9th  day  of  March,  1864,  said 
Bums  obtained  a  judgment  against  the  plaintiff  and  defend- 
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ant  for  tha  anm  of  two  dioaaaxid  edz  hundred  and  shAjHax 
dollan^  with  intaredt  at  twiy  per  cent  per  montH,  and  th«t  die 
pkintiffy  on  the  24th  day  of  AtigiiBt^  1864,  was  compelled  te 
and  did' pa V  ^aid  judgnient^  the  principal  and  interest  due  ott 
said  judgioent  ki  the  time  of  the  payment  theieof  amount- 
ing to  the  sum  of  ($3^090)  three  thousand  and  ninety  ddlara. 
^^ And  as  a  conclusion  of  law  from  the  facts  found,  I  find 
that  llie  plaintiff  is  entitled  to  leooyer  from  die  defendant 
the  sum  of  three  thousand  and  ninety  dollars,  with  l^^'  in«- 
terest  theiem  from  the  24th  day  of  August^  1864,  together 
with  the  costs  of  this  action/' 

The  defendant  having  excepted  to  the  findings  of  fact  in 
this  case,  and  upon  due  notiee  having  moved  tluit  findings 
lie  framed  upon  certain  other  issues  in  this  case,  and  the 
counsel  of  the  respective  parties  having  been  heard,  after 
due  consideration  die  undersigned,  referee^  finds  the  follow- 
ing additional  facts,  which  are  herd>y  made  a  part  of  die 
original  findings  so  far  as  t^gards  iiud  conefai8i<ms  of  kw 
arrived  at  in  the  case: 

''  Fifteenth — At  the  time  of  the  dissolution  of  die  par^ 
nership  —  January  19th,  1861  '^  the  parties  had  a  setdement 
of  their  partnership  affairs ;  the  defendant  elaimMtthat  there 
was  due  to  him  from  the  firm  the  sum  of  one  thousand  two 
hxmdred  and  fifty  dollars,  for  money  advanced  by  him  in  the 
purchase  of  city  slip  lot  No.  20,  owned  by  the  firm ;  also  the 
sum  of  diree  thousand  and  thirty*two  didlars  and  thirty-five 
cents,  being  the  cost  of  certain  drilla  pordiased  by  him  on 
individual  account,  but  which  were  afterwards  used  in  the 
business  of  the  firm ;  ako  the  sum  of  four  thousand  twe 
hundred  dollars,  for  moneys  aidvanced  by  him  fmn  time  to 
time  in  the  business  of  the  firm ;  these,  sums,  amounting  :to 
the  sum  of  eight  thousand  four  hundred  and  eighty-two  dolr 
lars  and  thirty-five  eiBt%|  wWi  dkMPld  tj^  die  plaintiff*  and 
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the  defendant  wiA  penoitted  to  dntw  the  amount  from  the 
funds  belonging  to  the  partnerahip ;  at  the-  same  time  the 
defendant!  puichaaed  from  the  plaintiff  his  interest  in  the 
firm  lot  for  the  smn  of  one  thousand  two  hundred  and  fifty 
dollars,  agreeing  in  writing  to  resell  the  tvhole  lot  to  plaintiff 
at  anjr  time  before  the  first  day  of  Juiie,  1861,  for  the  sum  of 
two  thonaand  six  hundred  dollars ;  the  som  of  throe  thousand 
three  hundred  and  twen'^-eeven  dollars  was  then  agreed  upon 
as  the  amount  whieh  the  partaership  owed  to  the  plaintiff; 
the  assets  of  the  firm  "were  to  be  left  with  the  plaintiff,  who 
was  authorized  to  retain  the  last  named  siim  from  them,  and 
the  balance  was  to  be  divided  between  them,  and  a  memo- 
randum in  writing  to  this  efiiect  was  given  by  the  plaintiff 
to  the  defendant,  but  .this  memorandum  on  the  following 
day  was  destroyed,  and  another  similar  in  terms  was  substi- 
tuted, except  the  amount  wai9  changed  from  three  thousand 
three  hundred  and  twenty-seven  dollars  to  four  thousand  five 
hundred  and  seventy-seven  dollars,  to  oorrect  a  mistake  of 
one  thousand  two  hundred  and  fifty  dollars  made  at  the  time 
of  the  settlement  in  allowing  the  claim  preferred  by  the 
defendant  against  the  partnership  for  the  last  named  sum, 
when  the  plaintiff  had  relinquished  to  the  defendant  his 
interest  in  the  partnership  lot;  no' inventory  of  the  assets  or 
property  belonging  to  Ae  firm  was  made  at  the  time  of  the 
dissolution,  nor  were  they  appraised,  nxMr  was  any  valuation 
placed  upon  them. 

^'  Sixteenth — The  plaintiff  collected  all  the  solvent  notes 
and  accounts  left  in  his  hands  belonging  to  the  partnership, 
whidi  collections  amounted  to  the  sum  of  six  thousand  two 
hundred  and  ninety  dollars,  and  exchanged  the  engine  and 
boiler  for  another;  the  interest  of  the  defendant  in  the  shop, 
sewing  machines,  stock,  and  fixtures  was  sold  under  tiie 
Lane  judgment  for  the  sum  of  two  hundred  and  twentv-one 
dollars  and  twenly-flve  cents,  and  bid  in  and  £»r  the  benefit 
i>f  ^plaintiff.  j  *   .-  >     '  ■  /^ 
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'' Seventeenth -^  Defebdant  went  to  New  York  immedi- 
atuiy  after  the  dissolution^  and  on  his  own  private  business^ 
and  returned  to  San  Francisco  early  in  May,  1861* 

""  Eig^teentii — The  defendant^  while  in  the  Eastern  State?, 
brought  drills  and  dieetings  to  the  amount  of  about  ei^teen 
llious&nd  dollarsy  and  also  a  quantity  of  ooal  Oil,  in  the  name 
of  HpKenzie  &  Co.,  but  finr  his  own  aco6unt  and  usa 

'^  Nineteenth  —  The  plaintiff  and  defendant  did  not  edrre- 
epond  with  each  other,  but  the  defendant^  while  in  New 
York,  wrote  one  letter  to  plaintiff,  in  which  he  stated  that 
bo  had*  bought  certain  bagj^ng  material,  and  thought  of  dip- 
ping  into  coal  oil;  also,  that  there  was  bagging  material  on 
two  ships  then  on  their  way  to  San  Francisco. 

''  Twentieth  — The  plaintiff  did  not*  acquire  his  knowledge 
of  the  Lane  judgment  by  reason  of  any  copartnership  or 
fiduciary  relation  then  or  ever  existed  between  hintiself  and 
defendant. 

'^  Twenty-first — At  the  time  of  the  purchase  of  the  Lane 
judgment  the  plaintiff  had  in  his  hands  the  property  received 
by  him  at  the  time  of  the  settlement  and  dissolution,  except 
some  of  the  notes  and  accounts  which  had  been  collected, 
and  the  engine  and  boiler,  which  had  been  exchanged  for 
others. 

^'Twenty-second — The  defendant  had  knowledge  of  all 
the  facts  alleged  in  his  cross-complaint  more  than  three  years 
before  the  commencement  of  this  actioou 

"  Twenty-third  —  The  defendant,  on  his  retnm  f rwn  New 
York,  asked  and  obtained  from  plaintiff  leave  to  examine 
the  books  in  possession  of  the  plaintiff,  to  ascertain  the 
amount  of  money  reoeiyed  from  the  assets  of  the  firm  of 
McKenzie  ft  Co.,  and  said  books  truly  showed  said  amount, 
and  the  defendant  never  asked  for,  imtil  the  trial  of  this 
cause,  any  other  or  .further  accounting  of  the  affairs  of 
McKenzie  &  Oo^,  or  die  matters  of  difference  between  him- 
»U  and  plaintiiL'' 
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Judgment  being  thereupon  rendered  for  the  plfdntiff, 
Dickinson  moved  for  a  new  trials  which  being  denied,  he 
brings  this  appeal  from  the  judgment  and  order. 

The  referee  having  found  that  ihe  copartnership  was  dis- 
solved by  mutual  ocmsent  on  the  19th  day  of  January,  1861, 
flind  the  evidence  being  sufficient  to  sustain  the  finding  in 
that  respect,  we  will  not  disturb  it  here.  From  that  point 
of  time,  therefore;  the  parties  must  be  regarded  as  no  longer 
sustaining  toward  each  other  tiie  relation  of  copartners,  and 
upon  this  view,  the  cross-complaint  filed  by  the  defendant 
upon  the  return  of  the  cause  from  this  Odnrt  on  the  former 
appeal  must  fail,  in  so  far  as  it  seeks  a  dissolution  of  the 
copartnership  and  an  account  of  its  transactions. 

It  further  appears  by  the  findings  (and,  upon  looking  into 
the  evidence,  I  think  that  none  of  them  can  now  be  dis- 
turbed), that  at  the  time  (March  llth,  1861)  at  which  Mc> 
Xenzie  purchased  the  Lane  judgment  he  had  no  funds  in 
hand  belonging  to  the  defendant,  or  to  the  late  firm. 

The  cross-complaint  of  Dickinson,  indeed,  does  not  allege 
that  he  had  such  ftmds  at  that  time,  but  only  that  he  had 
'^  all  the  property  hereinbefore  mentioned,"  t.  e.,  notes,  out- 
standing delM:s,  stock  in'  trade,  and  goods  on  hand.  That  he 
had  no  money,  either  belonging  to  Dickinson,  individually, 
or  to  the  late  firm  of  McKenzie  &  Co.,  is  rather  probable, 
from  the  fact  that  Dickinson,  when  leaving  for  New  York, 
had  taken  all  the  money  of  the  late  firm,  leaving  the  plain- 
tiff to  make  such  collections  as  he  might,  and  to  pay  him- 
self thereout  the  sum  of  four  thousand  five  himdred  and 
seventy-seven  dollars. 

The  referee  finds  that  the  total  amount  of  these  ooUeotions 
by  the  plaintiff  was  six  thousand  five  hundred  and  ninetj- 
dollars  and  seventeen  cents,  and  that  while  this  would  have 
entitled  Dickinson  to  receive  of  McKenzie  a  little  moro 
than  one  thousand  dollars,  according*  to  the  terms  of  the 
memorandum  of  January   19th,   the  latter,  in  fact,  had 
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alreftdy  at  tliat  time  leoeiyed  some  two  hundred  doUard  in 
excess  of  that  smn;  bnt  by  reason  of  the  mistake^  which 
Dickinson  had  made  in  his  own  favor,  in  footing  up  the 
cash  aoebunt  of  the  firm,  this  did  not  appear  when  the 
aettlement  of  January  19th  was  made  between  McKenzie 
and  himself. 

The  pamerdiip  having  been  dissolved  on  the  19th  of  Jan* 
vary,  IftOl,  Diddnson  withdrawing  for  himself  all  4lie  cash 
on  hand  —  some  eight  thousand  dollars — and  leaving  the 
late  firm  in  arrears  to  McEuenzie  to  an  admitted  amount 
of  nearly  five  thousand  dollars  (but  to  an  actual  amount,  it 
aeems^  of  upwards  of  six  thousand  dollars),  with  authority 
to  the  latter  to  reimburse  himself  by  the  coUeetion  of  debts 
due  the  late  firm,  and  by  the  sale  of  its  property  in  hia 
hands,  McEenaie  purchased  the  judgment  whidi  I^me  held 
against  Dickinson,  took  the  assignment  in  the  name  of  one 
Gordon,  levied  an  execution  thereunder  upon  the  interest  of 
Dickinson  in  the  assets  of  the  late  firm,  and  at  the  execution 
sale  purchased  ibem  for  himself,  ate» 

I  know  of  no  principle  of  equity  which  forbids  one  partr 
ner  from  purchasing  with  his  own  funds  a  judgment  or  other 
evidence  of  indebtedness,  even  against  one  who  may  be  at 
the  time  his  own  copamer  in  business,  or  prohibiting  him 
from  enforcing  the  collection  by  a  levy  upon  and  sale  of  the 
interest  of  Uie  other  in  the  firm  assets.  The  obligations  ol 
eopartners  wUr  wse,  whatever  may  be  their  nature  and  ex- 
tent, refer  only  to  the  conduct  of  the  business  in  which  the 
firm  is  engaged.  The  copartnership  of  McEemsie  &  Co. 
was  engaged  in  the  business  of  manufacturing  and  selling 
bags,  and  buying  and  selling  bagging  material  in  San  Fran- 
eisco.  It  was  not  engaged  in  purehaaing  judgments  or  other 
aeeorities,  and  whatever  transactions  either  partner  mi^t 
effect  in  that  respect,  by  the  use  of  his  private  means,  would 
be  for  his  own  benefiti  and  not  lor  the  benefit  of  the  eopart- 
nership. 
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This  principle  ia  well  illustrated  hy  the  lata  etiae  of 
Wheeler  v.  iSo^re,  1  Wallace,  S.  0.  U.  S.  618,  in  which  it  is 
held  that  stich  fiduciary  relation  as  may  be  said  to  subedst 
between  copartners,  as  sttch;  is  confined  to  and  limited  by 
tiie  business  of  the  copartnership,  and  that  beyond  and  out- 
side that  limit  there  is  no  restraint  upon  the  right  of  either 
partner  to  traffic.  In  tiiat  case  the  copartner^ip  was  en- 
gaged in  a  ''general  produce  business,"  and  in  tbe  course 
of  that  business  became  the  mortgagee  of  valuaUe  real 
estate,  the  title  to  which  it  was  desirous  of  aeqmring.  One 
of  the  partners  was  intrusted  with  making  that  acquisition 
in  behalf  of  the  partiiership*  It  turned  out,  ultimately, 
that  he  acquired  it  for  himself,  in  connection  with  a  third 
person,  not  a  member  of  the  copartnership,  the  amount  of 
the  mortgage  debt,  however,  being  paid  to  the  firm.  The 
property  thus  acquired  having  largely  appreciated  in  value, 
and  a  bill  having  been  brought  by  a  member  of  the  copart- 
nership to  obtain  a  share  of  the  profits,  the  Oourt  said: 

''  Each  partner  is  the  agent  of  his  copartners  in  all  trans- 
actions relating  to  the  partnership  business,  and  is  forbidden 
to  traffic  therein  for  his  own  advantage,  and,  if  he  does,  will 
be  held  accountable  for  all  profits.  But  beyond  the  line  of 
the  trade  or  business  in  which  the  firm  is  engaged  there  ib 
no  restraint  on  his  right  to  traffic.  As  one  partner  has  no 
authority  to  bind  the  firm  outside  of  their  ordinary  business, 
he  cannot,  of  course,  be  held  liable  to  account  should  he 
make  a  profitable  adventure  in  a  matter  not  legitimately 
connected  with  the  business  of  the  firm.  The  difficulty 
generally  is  to  ascertain  what  acts  are  in  the  scope  of  the 
particular  trade  or  business.  But  in  this  case  there  is  no 
embarrassment  whatever  in  the  application  of  the  principle. 
This  was  a  partnership  to  do  a  general  produce  business. 
It  contemplated  no  dealings  in  real  estate,  and  each  partner . 
was  at  liberty  to  buy  and  sell  real  estate,  and  was  under  no 
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l^al  liability  to  account  to  his  copartn'ers.  The  debt  due 
from  Sweet  (the  mortgagor)  belonged  to.  the  partnership, 
and  not  the  premises  mortgaged.  To  the-  extent  6f  their 
debt  the  partners  had  an  interest  in  the  mortgaged  prop- 
erty,  and  no  further.  They  were  interested  to  have  the 
debt  paid  —  not  to  procure  title  to  the  mortgaged  property. 
It  can  readily  be  seen  that  it  would  be  profitable  to  get  a 
.  real  estate  worth  fifty  thousand  dollars  for  thirly-f our  thou- 
sand dollars;  but  how  an  engagement  to  do  a  general  pro- 
duce business  could  embrace  that  speculation  is  not  so  ap- 
parent'' 

Diekin8on>  not  haying  been  a  member  of  the  firm  of  Me- 
Eenae  ft  Co.  since  Januaiy  19th,  1861,  is  not  entitled  to  an 
account  for  profits  made  since  then;  and  there  is  no  principle 
ai  equity  upon  whicb  he  can  attadc  the  sale  to  McEenzie, 
made  under  the  Lane  judgment 

The  judgment  and  order  appealed  from  must  be  affirmed ; 
4iid  it  is  so  ordered. 

Mr.  Ohief  Juttioe  Spsaoub  did  not  participate  in  llie  fore* 
going  decision. 

[Two  other  eases,  arising  oat  of  the  same  general  transac- 
tions, ..and  involving,  to  a  greater  or  less  extenl^  the  same 
principles,  were  considered  in  connection  with  the  foregoing 
action,  and  decided  upon  its  authority.  They  were  the 
cases  of  Earvey  Dickinson  ▼.  WiUiam  McKenzie  et  dk.  (No. 
2,4t9),  and  Harvey  Dickinson  v.  Joseph  Gordon  et  als,  (No. 
2,578).  In  the  former  the  judgment  below  in  favor  of  de- 
fendants was  affirmed.  In  the  latter,  after  a  judgment  for 
defendants,  the  Court  below  granted  a  new  trial  in  favor  of 
plaintiff;  and  on  appeal  by  defendants  the  order  was  re> 
mraed.— -BxpoBTSB.] 
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VICTOR  M.  FbUCAULT  i;.  JOHN  PINET. 

OftnacnoN  ov  Bbkob  Afpabbict  om  Bbcobd  —  Where  a  judgment  ii  bued 
opon  a  Ooort  Commlwlonw'a  report,  which  finds  all  the  facts,  bat  dlt* 
doeet  npon  Its  face  a  palpable  error  la  atatliig  as  aficouat,  aoeh  Jwlg 
ment  will  he  corrected  on  appeal. 

Apfsax.  from  the  District  Court  of  the  Fourth  Judicial 
District^  City  and  County  of  San  Francisoo. 

This  was  an  action  for  an  accounting  as  between  partners 
after  dissolution.  It  appears  that  in  1866  the  parties  went 
into  the.  coal  business  in  San  Fran<»soay  on  a  capital  of  five 
thousand  dollars.  In  1868  they  dissolved,  and  defendant  re- 
ceived  all  the  moneys  that  were  oolleoted. 

The  eause  was  referred  to  the  Court  Commiasionery  who 
reported,  among  other  things,  that  the  parses  were  to  share 
alike;  that  tiie  profits  and  assets,  esududing  uncoUeoted  debts, 
amount  to  two  thousand  seven  hundred  and  twenty  dollars 
and  forty-two  cents,  and  that  plaintiff  had  received  out  of 
the  concern  two  hundred  and  nine  dcflan  and  twelve  cents 
more  than  defendant  In  stating  the  account  the  Commis- 
sioner did  it  substantially  as  follows: 


Profits  and  remaining  assets 

One  half  of  eaH!e8s  received  by  plaintiff 


Half  thereof 


$3,720.42 
104.56 


$2,615.86 


$1,307.93 


Upon  the  aceoont  as  thus  stated  the  Commissioner  foond 
that  plaintiff  was  entitled  to  judgment  against  the  defendant 
for  one  thousand  three  hundred  and  seven  dollars  and  ninety- 
three  cents;  and  upon  his  report  judgment  was  afterwards 
entered  in  favor  of  plaintiff. 


Opinion  of  tte  Oovt— tMIIm,  J. 

The  defendant  apfjiealieid. 

jr.  Hubeti,  for  Appdlani. 

•  .      .  .  *   *  '' 

MofUgomerf/  d  KittreU,  for  Beapondent. 
By  the  Caaxi,  NtLBs,  J.: 

There  is  an  error  apparent  upon  the  f  aoe  of  the  repoTt  ef 
the  Committioner.  The  plaintiff  should  have  had  judgment 
for  one  thousand  two  hundred  and  fifty-five  doHara  and  aixty- 
five  eenta,  with  intareat  from  its  date  at  aeven  per  cent  per 
mnnm  and  eoeta. 

Judgment  reversed. and  cause  remanded,  with  direetionii 
to  the  Court  helow  to  modify  ite  judgment  m  aaeordance  with 
due  ofMnieiii*    Bemittitar  forthwith. 


CMa  t.aaa.1 


THE  PEOPLE  6S  THE  STATE  OF  OALIFOKNIA  v. 
LAURA  D.  FATR, 

CUMOtAL  Ii4W  —  DlflQOAUPICATION  OF  JUBOB  ITOT  QbOUHD  WOm  NBW  IJbIAU 

—  ThM  tact  thAt  a  Jaror  had  formed  and  ezpreued  an  nnq^allfled 
opinion  of  the  fnfit  of  tho  accoMd,  !■  not,  nndor  oor  prnetleo,  fioanlfl  fOr 
n  new  trial,  when  the  objoetfoo  la  taken  for  the  first  time  after  the  trials 
npon  affldaTlta  showing  dlsquallficatfon. 

CtaM iNAL  PKAcnci  AcT,  Sbctioic  Fodb  Hundbh)  akd  Fobtt  —  Qboukdb 
FOB  Mnw  Tbial. —  Section  fear  hundred  and  fortj  o<  the  Criminal 
Praettee  Act,  which  declares  what  shall  he  groands  for  new  trial,  and 
OSes  the  words  "  In  the  following  cases  onlj,**  dearly  esclndes  all  other 
grounds  whataoerer. 

ftoopuD  «.  Pluhmbb,  9  Cal.  298,'  OvBRBULaD. —  In  so  far  as  It  holds  that 
an  objection  to  the  competency  of  a  Jnror,  taken  for  the  first  time  after 
Tsrdlct,  may  be  sTslled  of  on  motion  for  new  trial. 

ttnai.  imr  If ubdbb  bt  a  MxsTBBSk  —  Dbtbndant's  Gbioval  CHABAcnB 
bob  Chabtitt. —  Where,  on  the  trial  of  a  woman  for  the  murder  of  a 
with  i^om  aho  had  been  haTtaig  unlawfnl  iBtmeoBtM^  < 
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eonnwl  took  the  groand  that  her  protpttcta  had  be«Q  rained  by  the  teti 
«f  the  deceaaed,  and  introduced  testimony  tending  to  show,  and  for  the 
porpoee  of  showing,  that  faet ;  and,  in  Tiew  of  sneh  position  taken  by 
connsel  and  the  testimony  offered  by  him,  tlie  proaecatfon  was  allowed 
tai  rebuttal  to  prove,  against  defendant*s  objection,  that  her  general  cha^ 
aeter  for  chastity  was  bad :  EM,  error. 

MnaDu  Tbialb  —  Gensbal  CHABAcrrmB  of  AccitsiD  hot  Intoltid.— 
On  a  trial  for  murder,  proof  of  the  general  diaracter  of  the  accused  ii 
not  received,  eren  on  his  own  behalf  —  the  inquiry  in  such  cases  being 
confined,  when  pertinent  at  all,  to  the  general  character  as  to  the  trait 
InTolred  in  the  offense  charged. 

TKJkL  or  WoiCAV  von  Mimon --*- WRttv  K9b  GmnuAL  Chabaccbi  iob 
Chastitt  hat  bi  AvskCKJUK-^  The  general  fharaeter  for  chastity  of  a 
female  charged  with  the  murder  of  a  man  is  no  more  necessarily  InTolTcd 
In  the  question  of  her  gailt  or  innocence  than  her  general  character  in 
any  other  req^eet ;  and  on  the  trial  of  such  a  person  tiie  prosecation  will 
not  be  allowed  to  introduce  testimony  upon  the  poin^  nnle«  the  defond> 
ant  initiate  the  inquiry. 

Pbbsumption  or  Qooo  Chabactsb  —  PBOor  or  GnifBaAL  Bad  CBASiCTD 
'  worn  CxA8«R«>^Vha  fact  that  tka  deCenss  made  by  a  woman  diargad 
with  the  murder  of  a  man  la  rendered  more  formidable,  when  cooslderad 
In  connection  with  the  good  character  which  the  law  presumes  her  to 
possess,  does  not  of  Itself  open  the  door  for  the  prosecution  to  pron 
that  her  general  character  for  chastity  Is  bad. 

Accusso  PnasoNs  BifnTLn>  to  PanacicmoN  or  CsABAcrm  or  Oboinabt 
FAiBinMa. —  The  presumption  of  a  character  at  ordinary  falmesa,  with 
which  the  law  for  the  purposes  of  trial  clothes  a  person  accused  of 
crime,  is  one  to  which  he  is  entitled  and  which  cannot  be  pat  la  peril, 
unless  he,  by  Introducing  testimony  In  reference  thereto,  elects  to  pot  It 
distinctly  in  issue. 

AmoMmxm  ox  Mubdbb  Tbiai,  —  Ir  Pxoaaconov  Orma,  Rioht  or  Dman 
TO  Clqsb. —  On  a  murder  trial,  where  two  counsel  on  each  side  atgoa 
the  case,  they  must  speak  alternately ;  and  If  the  prosecution  open,  the 
defense  has  the  right  to  the  dose;  and  it  is  error  to  refuse  an  applica- 
tion for  leaye  to  do  so. 

OoMSTBucnoif    or    Cbiminal   Pbactics   Act,    8bction8    Thbmi   HnimnD 

AND    SZZTT-TWO,    THBO    HCNDBBD    AND    SiZTT-THBnp    AND    TKBBB   HDV- 

DBBD  AND  SiZTT-rouB. —  The  amendments  of  1864  to  sections  three 
hundred  and  sixty-two  and  three  hundred  and  sixty-three  of  the  Crtntnal 
Practice  Act,  providing  that  In  criminal  trials  the  proaecutloB  most  open 
and  may  conclude  the  argument,  but  that  this  order  may  by  permlasion 
of  the  Court  be  departed  from  (State.  18Q4,  p.  109),  do  not  ehaoge  the 
rule,  preacribed  in  section  three  hundred  and  sixty-four,  that  in  murder 
cases  the  accused  has  a  right  to  be  heard  by  two  counsel,  and  that  If  the 
case  be  argued  by  two  eoansel  on  each  aide  to  addresslag  the  Jozx 
counsel  shall  do  so  altammtely. 


Jan.  1872.]  Ftepuff  v.  Faib.  189 


6tftt0iiitiit  of  Vftcti. 


Aaavmanm  vx  HuBon  TvutM^^DiuQKwnQfi  or  Gousr  At  to  Who  to 
OPBxr. —  Under  MCtlon  threo  hundred  and  ttxtj-three  of  the  Criminal 
Practice  Act,  as  amended  in  1864  (State.  1854,  p.  160),  the  Court  in  a 
capital  case  may,  fan  Ita  discretion,  direct  1^  which  side  the  argument 
to  the  jurr  la  to  he  opened ;  hot  hy  wbichererffide  it  la  thne  opened,  the 
other  side,  nndar  section  three  hundred  and  sixty-four,  will  have  the 


Appb&i.  irom  the  District  Court  of  the  Fifteenth  Judicial 
District,  Citj  and  County  of  San  Francisco. 

The  defendant  was  indicted  by  the  Grand  Jmy  of  the 
City  and  County  of  San  Francisco  for  the  murder  of  Alex- 
ander P.  Crittenden,' on  the  evening  of  November  3d,  1870. 
The  facts  of  the  homicide  are  briefly,  that  Crittenden,  on 
the  afternoon  of  that  day,  left  his  residence,  in  San  Fran- 
cisco, and  went  to  Oakland  for  the  purpose  of  meeting  his 
wife,  son,  and  daughter,  who  were  on  their  way  from  the 
Eastern  States.  He  met  them  at  the  wharf,  went  with 
them  on  the  steam  ferryboat  "El  Capitan,"  and  sat  down, 
between  his  wife  and  daughter,  on  the  deck.  In  a  few 
minutes  after  the  steamer  left  the  Oaldand  wharf,  on  her 
way  to  San  Francisco,  Laura  D.  Fair,  the  defendant,  closely 
veiled,  stepped  in  front  of  Crittenden,  drew  a  pistol,  and 
exclaiming,  "You  have  ruined  me  and  my  child,'*  fired  at 
him.  The  ball  took  effect  in  his  left  breast,  inflicting  a 
mortal  wound,  of  which  he  died  on  November  6th  following. 
Mrs.  Fair,  after  the  fatal  shot,  ran  into  the  cabin  of  the 
steamerj^  and  mingled  among  the  rest  of  the  passengers,  but 
was  soon  afterwards  arrested ;  and  being  accused  of  the  mur- 
der, she  replied :  "  Yes,  I  don't  deny  it ;  I  admit  that  I  shot 
him ;  I  don't  deny  it.  He  has  ruined  me  and  my  child.  I  was 
looking  for  the  clerk  to  give  myself  up.  Take  me ;  arrest  me ; 
I  am  ready  to  go  wiA  you.'' 

The  indictment  having  been  transferred  to  the  District 
Court  of  the  Kfteenth  Judicial  District,  and  the  accused 
having  been  arraigned,  and  pleaded  "not  guilty,"  the  trial 
commenced  on  March  27th,  1871.    It  continued  until  April 
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26th;  1871|  upon  which  day,  after  a  short  redrement,  the  jury 
returned  a  verdict  of  "  Guilty  of  murder  in  the  first  d^ree.'* 
The  defendant  subsequently  moved  for  a  new  trial,  upon 
numerous  points  and  exceptions,  among  which  were  the 
points  of  objection  discussed  in  the  opinion  of  this  Court. 
The  motion  for  new  trial  being  denied,  and  defendant  sen- 
tenced to  be  banged,  she  took  this  appeai  frcnn  the  judgment 
and  order. 

S.  Cooh  and  L.  QukU,  f  or  Appeliant 

I.  The  Court  below  should  have  granted  a  new  trial,  on 
the  ground  that  the  juror  Beach  was  incompetent,  on  account 
of  having  f  oxmed  and  expressed  an  unqualified  opinion  as 
to  the  guilt  of  the  defendant  (People  v.  Plummer,  9  Cal. 
372 ;  State  v.  Hopkina^  1  Bay.  K.  872 ;  Sellers  v.  The  People, 
8  Scammon,  412 ;  U.  S,  v.  Freis,  3  Dallas,  515 ;  Busidc  v. 
The  State,  19  Ohio,  198;  Wade  v.  The  State,  12  Geo.  26 ; 
Cody  V.  The  State,  3  Howard,  27;  McKenley  v.  SrnUn, 
Strange,  645;  Bishop  v.  The  State,  9  Geo.  121;  2  Graham 
and  Waterman  on  New  Trials,  874,  et  seq.;  WeUmaa  v. 
HuW&rt,  2  Clief,  46 ;  McKinley  v.  Sndth,  Harding's  R  167 ; 
Monroe  v.  State,  5  Geo.  139.)  It  is  contended,  it  is  true^  that 
we  cannot  reach  the  incompetency  of  Beach  as  a  juror  on 
motion  for  new  trial ;  that  no  matter  what  his  prejudices  may 
have  been  — no  matter  if  by  perjury  of  the  most  deep  and 
damuiug  character  he  had  stolen  into  the  jury  box,  and  thus 
imposed  upon  the  defendant,  yet  she  is  remediless.  She  must 
abide  the  consequences,  and  forfeit  her  life,  and  why  ?  Be- 
cause the  statute  does  not,  in  express  terms,  point  out  this 
particular  ground  as  one  to  be  used  upon  motion  for  a  new 
trial.  No  single  case,  however,  has  been  cited  in  support  of 
this  proposition,  while  we  have  cited  above,  a  number  directly 
to  the  contrary. 

II.  The  general  reputation  or  character  of  the  defendant 
for*  chastity,  or  wf^t  of  chastity,  was  clearly  inadmissible. 
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She  was  not  on  trial  for  her  chastity,  virtue,  or  moral  char- 
acter. Her  ^aracter  was  not  in  any  aspect  of  the  case  in 
issue.  She  was  being  tried  for  her  life.  She,  and  she  alone, 
eotdd  have  put  her  character  in  issue.  (Wharton*s  Am. 
Orim.  Law,  Sees.  636,-  687,  638,  824;  State  v.  O'NeU,  7 
Lredell,  261 ;  Dewitt  v.  Grunfield,  5  Ohio,  227 ;  Com.  v.  Hop- 
hins,  2  Dana,  418;  Favsier  v.  State,  14  Miss.  886;  Com.  v. 
Webster,  5  Cush.  825;  Carter  v.  Com.,  2  Virg.  Oa.  169; 
Chriffin  v.  State,  14  Ohio,  55 ;  State  v.  Creeon,  38  Missouri, 
372 ;  People  v.  White,  14  Wend.  Ill ;  AcTcley  v.  The  People, 
9  Barb.  609 ;  People  v.  Bodine,  1  Dana,  282 ;  Roscoe's  Orim. 
Ev.  94.)  Omission  to  produce  evidence  of  good  character 
was  no  presumption  that  her  character  was  bad.  (Wharton^s 
Amer.  Grim.  Law,  Sees.  641,  668;  People  v.  McGavley,  10 
Cal.  309;  People  v.  White,  24* Wend.  520;  People  v.  White, 
14  Wend.  Ill;  WiUiams  v.  State,  19  Geo.  402;  State  v. 
Howson,  26  Miss.  [6  Job^]  481 ;  Com.  v.  Stewart,  1  S.  &  R. 
342;  Arch.  0.  P.  105;  B.  v.  Bejier,  1  B.  &  0.  431 ;  Com.  v. 
HopJcins,  2  Dana,  418;  Overstein  v.  State,  3  How.  Miss. 
328.)  It  is  urged,  however,  that  the  defendant  opened  the 
door  to  this  testimony  as  to  her  general  character.  All  that  we 
did  was  to  introduce  testimony  as  to  when  and  where  the 
parties  met;  that  there  was  a  mutual  engagement  to  marry; 
that  this  engagement  was  made  months  before  defendant 
knew  that  Crittenden  had  a  wife  living;  that  after  she  as- 
certained he  was  a  married  man,  then,  under  a  promise  on  his 
part  to  procure  a  divorce  and  marry  her,  their  intimacy  con- 
tinued up  to  the  very  day  of  his  death.  This,  in  brief,  is  all 
the  testimony  introduced  on  her  part,  under  which,  it  is 
claimed  the  prosecution  had  the  right  to  assail  her  character 
for  chastity,  for  the  purpose  of  rebutting  any  presumption 
that  might  arise  from  this  proof  that  her  mind  became  dis- 
ordered. But  that  this  claim  cannot  be  maintained  is  shown 
by  the  authorities  cited. 

IIL  The  Court  below  should  have  directed  the  counsel  in 
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the  case  to  argue  to  the  jury  alternately,  or. at  least  have 
allowed  the  defendant's  oounsel  the  dosing  argbm^it.  (Crim- 
inal Practice  Act^  Sees.  362,  368^  364.)  The  CTourt  below 
was  of  opinion  that  the  L^islature  intended  by  the  amend- 
ments of  1854  to  sections  three  hundred  and  sixty-two  and 
three  hundred  and  sixty-three,  to  give  the  prosecution  the 
concluding  argument,  meaning  of  course  that  the  amend- 
ments effected  a  repeal  by  implication  of  section  three  him- 
dren  and  sixty-four;  but  where,  let  us  ask,  is  the  evidence 
of  any  such  intention?  We  submit  that  none  such  exists; 
but  that,  on  tiie  contrary,  the  plain  and  irresistible  inference 
to  be  drawn  from  the  action  .of  the  L^slature  is  that  that 
body  never  intended  to  alter  the  rule  prescribed  in  section 
three  hundred  and  sixty-four  in  any  case  ^^  where  the  pun- 
ishment is  death."  That  the  Legislature  intended  to  change 
the  general  rule  of  argum^it  in  ordinary  cases  of  felony  is 
perfectly  manifest;  but  that  it  intended  nothing  more  is 
equally  apparent. 

Alex.  Campbell,  for  Bespondent. 

I.  There  was  no  error  in  refusing  a  new  trial  on  the  ground 
of  the  incompetency  of  the  juror  Beach.  The  Court  had  no 
power  to  grant  a  new  trial  for  such  a  reason,  because  it  is 
not  one  of  the  grounds  upon  which  "  only  *'  a  new  trial  can 
be  granted.  (Criminal  Practice  Act,  Sec.  440.)  I  am  aware 
that  People  v.  Plummer,  9  Cal  37S,  holds  a  contrary  doc- 
trine; but  I  submit  that  in  that  case  the  Court  committed  a 
palpable  error.  It  seems  to  have  based  its  action  on  the  idea 
that  the  defendant  had  a  constitutional  right  to  a  trial  by  an 
impartial  jury,  but  seems  not  to  have  considered  the  question 
whether  the  Legislature  has  the  power  to  determine  when 
and  how  the  impartiality  of  the  juror  shall  be  ascertained. 
Provision  is  miade  for  the  challenges  to  jurors,  and  it  seems 
obvious  that  a  challenge  cannot  be  interposed  after  the  com- 
pletion of  the  jury.    If,  however,  the  Court  below  had  the 
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power  on  motion  for  new  trial  to  investigate  the  question,  its 
decision  on  the  conflicting  evidence  would  not  be  disturbed 
here.  The  aflSdavHs  filed  hj  defendant  on  the  point  of  the 
juror's  expression  of  opinion  are  vague  and  uncertain,  and 
are  fully  contradicted  by  the  jurorwhimself^  by  proof  of  his 
good  characteri  and  by  proof  that,  so  far  from  being  anxious 
to  get  on  the  jury^  he  endeavored  to  be  relieved  from  service 
as  a  juror  at  that  term  of  Court 

n.  Was  the  prosecution  entitled,  by  way  of  rebutting  en* 
dence,  to  go  into  the  question  of  the  reputation  of  the  accused 
for  chastity  prior  to  and  during  her  acquaintance  with  Crit- 
tenden, independent  of  her  relations  with  himt  The  ques- 
tion is  Hovel,  for  it  arose  in  a  novel  case.  The  defense  set 
up  by  the  appellant  has  no  precedent  or  parallel.  That  it 
should  call  for  a  new  application  of  established  principles  is 
not  surprising.  The  cases  cited  by  the  defense  have  no  rela- 
tion to  the  question  here,  but  are  in  perfect  harmony  with 
the  doctrine  for  which  we  contend.  It  is  claimed  on  her 
part  that  she  had  not  put  her  character  for  chastity  in  issue. 
I  answer  diat  she  had.  In  her  testimony  she  represented 
herself  as  a  respectable  widow,  deceived  into  a  marriage  en- 
gagement with  a  man  supposed  by  her  to  be  single  or  a 
widower,  and  that  lured  on  by  his  representations  as  to  his 
condition  into  that  belief,  she  consented  to  become  his  wife. 
The  prosecution  had  a  ri^t  to  show,  as  well  by  circumstances 
MB  by  positive  evidence,  that  these  all^gatiens  were  entirely 
false.  Crittenden  was  in  his  grave  and  could  not  directly 
contradict  her.  But  we  had  a  right  to  show  in  answer  to 
these  pretenses:  First — That  she  was  not  a  single  woman  at 
the  time  of  the  alleged  engagement  Second  -^  That  at  the 
time  she  all^;es  that  he  was  living  in  her  house  under  this 
professed  engagement,  he  was  residing  with  his  own  wife 
within  about  a  block  of  her  house,  and  that  his  nights  were 
spent  at  home  in  the  society  of  his  wife  and  family.  Third 
-^  That  at  the  same  time  she  was  a  woman  of  notoriously  bad 
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Ycputation,  whom  no  man  pretending  to  anj  self-respect 
bould  Undertake  to  marry. 

m.  In  the  earlier  legislation  of  this  State  the  defendant 
in  criminal  eases  was  allowed  to  have  the  closing  argument 
to  the  juiy.  It  was  fomid  that  this  practice  led  to  greatt 
ev^ila;  llierefore,  in  1854,  tlie  Legislature  changed  the  roie^ 
and  provided,  by  an  amendment  to  the  Criminal  Practice 
Act,  that  ^^  the  counsel  for  the  people  must  open  and  may 
OQKiclude  tfce  argument^' — ttus  entirely  reversing  the  pre- 
vious  order  of  discussion ;  and  at  the  same  time  section  three 
hundred  and  sixty^three  was  amended.  Section  three  hun- 
dred and  sixty-four  was  evidently  intended  to  be  repealed, 
so  far  as  it  provides  for  the  alternate  argument,  for  it  is 
inconsistent  with  the  two  preceding  sections.  Such  -  has 
been  the  established  and  unquestioned  construction  of  llie 
law,  as  amended,  for  the  last  seventeen  years,  in  every  Dis- 
trict Court  of  the  State,  and  this  Court  will  not  now  under- 
take to  disturb  it  '^  The  District  Attorney  must  open  and 
may  conclude  tibe  argument"  How  is  this  possible  if  coun- 
sel are  to  ai^e  the  cause  alternately  t  Besides,  if  as  pro- 
vided in  section  three  hundred  and  sixty-three,  Hie  Court 
has  a  discretion  in  the  matter,  how  can  tliis  Court  in  this 
ease  interfere  with  the  exercise  of  that  discretion  ?  At  the 
oommencement  of  the  argoment  the  defendant's  counsel  did 
not,  claim  to  open  the  discussion.  They  acquiesced  then  in 
the  uniform  construction  of  the  law,  ever  since  its  enactment^ 
and  it  was  too  late  for  them  to  question  it  afterwards. 

Jo  Hamilton,  AOamey-OeMral,  and  D.  J.  Jfiirpfcy^  also 
for  Bespondent 

By  the  Court,  Waixaos,  J.: 

The  appelant  was  found  guilty  in  the  Court  below  of  the 
crime  of  murder  in  the  first  degree,  in  the  felonious  killing 
of 'A.  P.'  Crittenden,  and  was,  thereupon,  adjudged  to  suffer 
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death*  A  motioA  for  a  new  trial  having  been  denied,  this 
appeal  is  taken  ixom  the  judgment  and  from  the  otder  denjr 
ing  a  new  tntth 

First -^  In  impaneling  the  trial  jury,  Henry  M.  Beach, 
being  examined  as  to  his  qualification  to  serve  as  a  juror, 
(Btated,  in  substance,  that  be  had  read  in  the  newspapers  an 
acicount  of  the  homicide;  that  he  had  not  conversed  with  any 
one  about  it;  had  heard  but  little  said  upon  the  subject;  that 
he  had-neitfaesr  f<»med  nor  expressed  an  unqualified  opinion 
as  to  the  guilt  or  innocence  of  the  prisoner;  that  his  mind 
was  enttrriy  unimpressed  upon  that  point,  and  that  he  could 
give' the  priaoiier  a  fair  trial,  etc. ;  and  he  was  thereupon  ac- 
bepted  and  gw&m  as  a  juror. 

A  verdict  of  guilty-  faavibg  been  rendered  by  the  jury,  the 
prisoner  moved  for  a  nfew  trid  on  many,  grounds  —  among  the 
rest,  that  Beftcjh  was  not  a  competent  juror  —  he  having  in 
fact,  as  the  prisoner  alleged,  both  formed  and  expressed  an 
unqualified  opinion,  before  he  was  called  as  a'  juror,  that  she 
was  guilty  of  tmnderin  killing  Orittenden,  and  that  she 
ought  to  be  executed.  Numerous  aflBdavits  were  produced 
and  read  at  the  hearing  of  the  motion,  which  tended  to  show 
that  Beach  had,  in  point  of  fact,  shortly  after  the  killing, 
op^ily  declared  that  he  considered  it  a  willful  murder,  and 
that  If  he  should  be  upon  the  jury  he  wovild  consider  that 
the  offanfle  ef  the  prisoner  was  murder  in  the  first  degree, 
and  wottld  hang  her.  Counter  affidarits  were  also  produced 
and  read,  going  to  show  that  the  statements  contained  in  the 
affidavits,  vipoa  behalf  of  the  prisoner,  were  incorreet  and 
UHtruei 

The  alleged  disqualification  of  Beadi  to  serve  as  a  juror 
IB  relied  upon  here;  and  it  is  daimed  that  in  view  of  th(^ 
affidavits  in  the  record  the  OooM  below  should  have  set  asirl^^ 
the  verdiot  on  that  ground* 
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We  diixik,  howeyer,  that  in  this  respect  the  motioii  was 
properly  overruled.  The  right  of  the  priiaoner  to  move  for 
a  new  trial  in  a  criminal  case  is  given  by  8e(4i<m  four  hun- 
dred and  forty,  of  the  Criminal  Practice  Act,  and  the  grounds 
upon  which  such  a  motion  is  to  be  made  are  therein  pre- 
scribed and  enumerated.  The  statute  declarea  that  such  a 
motion,  when  made,  must  be  baaed  upon  one  or  more  of  the 
grounds  in  that  secti<m  mentioned — ''tn  the  following  cases 
only*'  is  the  ejcpressi<m — and  it  clearly  eocdudea  all  other 
grounds  whatsoever. 

Could  the  question  of  practice  involved  be  quite  regarded 
as  res  Integra  here,  this  mere  reference  to  the  terms  of  exclu- 
sion employed  in  the  statute  would  be  sufficient  to  dispose 
of  the  point;  but  in  The  People  v.  Pltmmer,  9  CaL  298,  it 
was  held  by  this  Court  that  under  this  statute  an  objection 
to  the  competency  of  a  juror  might  be  made  by  the  prisoner 
for  the  first  time  after  verdict  rendered,  and  might  be  relied 
upon  as  a  ground  of  motion  for  a  new  triaL 

We  have  carefully  examined  the  daborate  and  able 
opinion  rendered  in  that  case,  and  we  find  in  it  nothing 
whatever  as  to  the  construction  or  interpretation  of  section 
four  hundred  and  forty  in  the  particular  already  referred  ta 
It  is  undoubtedly  true,  as  there  remarked  by  the  Court,  that 
every  citizen  has  the  right  ^'to  demand  that  all  offenses 
charged  against  him  shall  be  submitted  to  a  tribunal  com- 
posed of  honest  and  unprejudiced  men,  who  will  do  equal 
and  exact  justice  between  the  Government  and  the  aoeosed, 
and,  in  order  to  do  this,  weigh  impartially  every  fact  disclosed 
by  the  evidence."  The  right  of  trial  by  jury  is  unquestion- 
ably a  sacred  right,  aoid  one  secured  by  the  guarantees  of  the 
Constitution ;  and  this  is  much,  if  not  all,  of  what  is  said  in 
the  opinion  delivered  here  in  the  case  of  Plummer.  But 
when  this  proposition  of  constitutional  law  is  conceded,  we 
have  advanced  but  a  little  way  toward  the  point  of  practici* 
involved  here  and  in  the  Plummer  case  as  well.    The  jurors 
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diould  undoubtedly  be  indifferent,  omni  majore$  fiftceiptyme. 
But  tfaey  rnnj  not,  in  fact,  be  so ;  and  if  not^  the  questiim  ie, 
at  what  time  in  Uie  progresB  of  the  case,  and  through  what 
method  of  procedure^  maj  the  prisoner  be  heard  to  allege 
that  fact  Undoubtedly,  if  the  fact  be  known  to  him,.axMJl 
he  make  it  appear  before  the  jni'or  is  sworn,  he. may  inter- 
pose  a  ohallenge  for  eauae.  But  if  the  prisoner  do  not  know 
the  fact  of  disqualifieaticxi,  or  knowing  it,  is  still  unable  tp 
establish  it  bef<»re  the  juror  is  sworn,  what  step  may  he  sub- 
sequently take  to  avail  himself  of  the  objection  t  Hay  he 
make  it  a  ground  of  a  motion  in  arrest  of  judgment,  under 
section  four  hundred  and  f orty*two  t  Certainly  not  —  no  one 
pretends  that  he  oould — because  the  statute  itself  has  imder- 
taken  to  enumerate  the  grounds  upon  which  the  judgment 
may  be  arrested,  and  t^  incompetency  of  a  juror  not  being 
one  of  these,  the  intention  to  eocdude  that  and  all  other  non- 
enumerated  grounds  must  be  apparent  But  in  reference  to 
a  motion  for  a  new  trial,  the  statute  has  not  only  enumerated 
the  grounds  upon  which  it  nuty  be  made,  but  has  expressly 
excluded  ail  others.  A  sin^e  decision  of  this  Court,  in 
which  the  provisions  of  the  statute  upon  the  subject,  though 
eited  in  argument,  appear  to  have  been  wholly  overlooked, 
cannot  preivail  against  the  words  of  the  statute  unmistakably 
eaq)re88ing  the  l^ialative  intent  The  case  of  The  People  v. 
Pkwimer,  in  so  far  as  it  holds  that  an  objecti<m  to  the 
eomp^ency  of  a  juror,  taken  for  the  finst  time  after  verdict 
rendered,  may  -be  availed  of  on  motion  for  new  trial,  is 
iberefore  overrule^* 

Second  — The  evidence  of  the  defense  having  been  con- 
cluded, the  prosecution  were  permitted,  against  the  objection 
of  the  prisoner,  to  prove  that  her  general  character  for 
ehastity  was  bad.    ! 

The  nature  of  ihe  ebxrg^  against  the  prisoner  certainly 
did  net  per  se  involve  an  inquiry  into  her  character  for 
ehastity.    A  good  reputation  for  that  virtue,  had  it  been 
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her^,  and  had  she  even  offered  to  show,  as  part  of  her 
defenge,  that  she  poasoBaed  that  repntation^  rnxut  have  been 
excluded  upon  objeetiona  of  the  prosecution,  inasmuch  as 
it  inrolvea  a  trait  of  diaracter  not  in  the  slightest  degree 
involved  in  the  allied  oommission  of  the  crime  with  which 
she  stood  charged.  It  is  inexact  to  say. that  proof  of  the 
general  diaraeter  (rf  the  prisoner  is  reoeived,  even  on  his 
own  behalf,  in  Courts  of  conunon  law,  in  trials  for  felonious 
homicide.  The  inquiry  in  such  eases  ia  confined  to  the 
general  character  as  to  the  trait  involved  in  the  offense 
charged.  The  chastity,  or  general  character  for  chastity,  of 
a  female  charged  wilh  the  commissian  of  such  an  offense, 
is  no  more  necessarily  involved  thereby  than  is  her  general 
character  for  honesty  of  dealing  in  peooniary  tranacdona. 
The  rules  of  evidence  in  criminal  cases  limit  the  inquiry  to 
the  characteristic  impugned  in  the  alleged  ooxmnission  of 
the  offense  under  investigation. 

Mr.  Phiixips,  in  his  work  on  evidence,  expresses  the  true 
rule  upon  this  subject,  and  which  will  be  found  to  accord 
with  the  current  of  judicial  decisions,  and  the  opinions  of 
the  text  writers  upon  the  law.  He  says:  ^^On  a  dxarge  of 
stealing  it  would  be  irrelevant  and  absurd  to  inquire  into 
the  prisoner's  loyalty  or  humanity;  on  a  (jiarge  of  hi^ 
treason,  it  would  be  equally  absurd  to  inquire  into  his 
honesty  and  punctuality  in  private  dealings.  Such  evidence 
relates  to  principles  of  moral  conduct,  whioh,  however  they 
might  operate  on  other  occasions,  would  not  be  likely  to 
operate  on  that  which  is  alone  the  subject  of  inquiry.  It 
would  not  afford  the  least  preemnption  that  the  priaoner 
might  not  have  been  tempted  to  oommit  tiie  arirae  for 
which  he  is  tried,  and  is,  therefore,  totally  inapplioaUe  to 
the  point  in  question."  (Page  490.)  It  ia  apparent  that  if 
such  an  inquiry  must,  upon  objection  l>y  the  prosecution, 
have  beien  excluded  for  mere  irrelevancy,  had  the  prisoner 
sought  to  introduce  it  in  her  own  behalf,  the  aame  rule 
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should  have  rejected  it  -whsn  tendered  by  the  proeoctttian 
itself. 

Supposing,  howenrer,  ,that  an  inve^agatian  upon  that  point, 
or  upon  any  other  given  point  of  the  general  oharaoter  of 
the  prisoner,  had  been  pertinent  in  itself,  it  is,  neverthelesSy 
settled  by  an  oiverwhelming  current  of  judicial  deeiflions  ^M 
it  is  not  competent  to  the  prosecution  to  initiate  the  inquiry, 
and  that  it  is  only  after  the  prisoner  has  elected  to  put  his 
character  in  issue^  by  calling  witnesses  and  adducing,  evidence 
in  its  distinctive  support,  that  the  prosecution  is  permitted 
to  f <^ow  and  di^rove  the  evidence  so  offered,  if  it  can* 
Nor  is  the  prisoner  to  be  held  to  have  thus  led  liie  way, 
and  opened  up  her  character  to  the  attack  of  the  proseeu* 
tion,  merely  because  the  case  made  oir  attempted  in  the  de* 
fense  is  rendered  more  formidable  •  when  considered  tn 
connection  with  the  good  character — good  in  the  sense  of 
not  being  bad — which  the  law  assumes  the  prisoner  to  pei^ 
SOBS  in  cases  in  which  no  evidence  lapon  the  subject  ol^  gen- 
eral character  is  offered.  The  presumption  of  a  character  of 
ordinary  fairness,  with  which  the  law  clothed  her  for  the 
purposes  of  the  case,  was  one  to  the  benefit  of  which  ehe 
was  entitled,  aiid  which  could  not  be  put  in  peril  unless,  dis^ 
carding  the  presumption  thus  afforded  her,  she  had  elected 
to  put  it  distinctly  in  issue,  and  so  constitute  it  a  ikct  to  be 
determined  by  the  jury  as  other  facts  in  issue  were  to  be  dii* 
termined. 

'^Whenever  the  defendant  chooses  to  call  witnesses  to 
prove  his  general  character  to  be  good,  the  pn>6ecuti<m  may 
offer  witnesses  to  disptove  their  testimony.  But  it  is  not 
competent  for  the  prosecution  to  go  into  the  inquiry  until 
the  defendant  has  voluntarily  put  his  character  in  issue." 
(Comm.  V.  Hardy,  2  Mass.  817.) 

'^A  prisoner  on  trial  may  show  what  his  reputation  is,  and 
tjben  the  question  is  open  to  the  prosecution,  and  for  the  jury 
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to  detennine  like  other  coaiteoyerted  facts."     {People  v. 
BocUne,  1  Denio,  814.) 

We  have  remarked  already  that  the  delenae  called  no  wit- 
ness to  establish  the  general  character  of  the  prisoner,  and 
when  she  objected  to  the  attack  of  the  prosecution  in  that 
respect)  the  leiamed  Court  below  said:  ^'It  is  veiy  certain 
that  in  the  opening  of  the  case  the  counsel  for  the  defendant 
took  the  ground  that  the  prisimer's  prospects  had  been 
ruined  by  the  acts  of  Mr.  Qrittenden.  The  evidence,  as  I 
had  supposed,  has  been  given  tending  to  show  that  fac^  and 
given  for  that  purpose.  It  is  true  the  books  say  that  no  evi- 
dence of  that  character  can  be  given  by  the  prosecution  un- 
less some  evidence  has  been  given  <m  the  other  side  by  the 
def  raise.  In  other  words,  there  must  be  something  to  rebut 
0^  couateract  But  I  think  the  tendency  of  the  evidence 
introduced  by  the  defense  was.  to  show  that  her  prospects 
had  been  injured,  even  taking  the  testimony  of  the  defend- 
ant^Mrself.  That  being  the  case,  the  testimony  is  admisr 
sibla'' 

We  are  of  opinion,  however^  that  the  mere  fact  that  the 
evidence,  as  introduced  upon  the  part  of  the  prisoner,  tended 
to  show  that  her  prospects  had  been  injured  by  reason  of  her 
relations  with  the  deeeased,  was  not  of  itself  enough  to  au» 
thorize  die  prosecution  to  begin  a  direct  assault  upon  her 
eharacter.  No  adjudicated  case  nor  treatise  iqx>n  the  law 
brought  to  our  attention  maintains  that  it  was,  and  such  a 
doctrine  would  operate  a  grave  innovation  upon  a  recognized 
rule  governing  the  introduction  of  evidence  in  criminal  trials 
<-*an  innovation,  in  our  oi»nion,  totally  irrecraicilable  with 
the  principle  of  law  upon  whidi  the  rule  itself  is  founded, 
and  which  would,  in  practice^  insensibly  lead  to  its  entire 
abrogation. 

The  authorities  upon  this  point  support  the  rule  laid  down 
by  Mr.  Busbili.  in  his  work  on  Evidence  (jt  688) :  ^'  When 
the  prisoner  has  once  voluntarily  offered  his  character  as  a 
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durtabct  Bubjeet  of  ezaminatio]^  and  lias  actually  put  it  in 
isfilae  by  adducing  evidence  in  relation  to  it,  the  prosecution 
may  then  call  iiHtneflseB  io  impeach  his  character,  in  order  to 
rebut  and  counteract  such  evidence." 

It  ia*  not  fli^Scient,  within  this  rule,  that  there  be  atone- 
thing  in  the  facts  or  line  of  defense  relied  upon  by  the  prisr 
oner'  ^hieh  might  be  made  to  a[^ar  in  a  less  favorable 
aspect  for  her,  by  institntSng  an  inquiry  in1x>.  her  character 
and  proving  it  to  be  other  than  ci  that  ordinary  d^ee  of 
fairness  which  the  law  presumes  it  to  be,  for  however  pecu»> 
liar  tine  facts  or  circunistances  may  be  in  a  giVen  case,  the 
mle  'isabsolule  upion  the  point  that  the  character  of  the  priaP- 
oner  is  not  open  to  assault,  as  a  distinctive  feature  of  the 
eaacv  itnttil  the  priscmer  shall  have  brought  it  forward  and 
invited  tbeattaek*  of  the  prosecution,  by  arraying  the  evi- 
dence in  its  supt)ort  Until  the  prisoner  thus  initiates  the 
inquiry,  the  prosecution  are  bound  to  assume  it  to  be,  as  tiie 
law  presumes  it^  ordinarily  fair,  and  must  establish  her  guilt, 
if  at  all,  in  the  face  of  this  presumption,  and  despite  th^ 
benefit  it  affords  her* 

Weare  therefore  of  opinion  that  there  was  error  in  tiie  tvt 
big  of  the  Ooart  below  in  this  req)ect 

The  third  and  last  point  which  we  shall  notice  concerns  the 
relative  order  in  which  the  respective  counsel  —  two  upon 
either  side  of  the  case — were  permitted  to  address  the  jnry 
in  summing  np. 

It  appears  by  the  record  that  on  the  fifteenth  day  of  April 
the  associate  counsel  of  the  District  Attorney  opened  the 
argument  and  concluded  on  the  same  day.  The  Court  then 
adjourned  until  the  seventeenth  of  April,  on  which  day  Mr. 
Quint,  one  of  the  counsel  for  the  defense,  opened  upon  behalf 
of  the  prisoner,  concluding  on  the  twentieth  of  April,  and 
that  during  his  argument  on  the  nineteenth  he  referred  to 
the  statute,  and  asserted  that  the  defense  had  the  right  to 
finally  doee  the  argument.    On  the  conclusion  of  Mr.  Quint's 
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aTgumeat  on  the  day.  f ollowiag^  tins  question  -arose  for  deter* 
minatioB,  when  the  Couit  ruled  that  though  the  prosecutioat 
had  opened,  it  was  entitled,  also,  to  make  die  dosiiig  argu- 
ment The  result  was  that  the  proseeutiaii  both'  opened  and 
closed  the  argument  to  &e  jury,  the  two  oounaei  for  the  pria- 
oner  speaking  in  immediate  succession. 

Section  three  hundred  and  sixty-four  of  the  Grimiiial  Frae- 
tiee  Act  provides  as  foUows:  ^'  Seetion  804.  If  tiie  indict- 
ment be  for  an  offense  punishable  with  deatiiytwo  eounsd 
on  each  sidemay  argue  the  cause  to  tiie  juiy^Jn  which  ease 
they  must  do  so  alternately.  If  it  be  for  any  otiier  offens^ 
tiie  Oourt  may^  in  its  discretion,  restrict  the  argument  to  one 
eounsel  on  eadi  side.'' 

It  is  to  be  remarked  that  section  three  kundred  and  mty- 
four,  as  above  recited,  formed  a  part  of  the  Axt  to  regolate 
proceedingB  in  criminal  cases,  aa  aiacted  April  SSOth,  1650, 
where  it  is  to  be  found  as  section  three  hundred  and  nincFty* 
four  (p.  303).  In  1851  (pp.  251,  252)  it  was  reenacted  m 
iotidem  verbis  in  tiie  new  statute  of  that  year  regulating  pro- 
ceedings in  criminal  cases,  where  it  appears  as  section  three 
hundred  and  sixty-four,  and  it  has  ever  since  thai  remained 
upon  the  statute  book,  without  express  alteration,  amend- 
ment>  or  repeal 

The  distinctive  features  apparent  in  this  section,  consid- 
ered by  itself,  are  two : 

First  —  That  in  capital  cases  the  prisoner  may  insist  upon 
being  heard  through  two  counsel,  and  is  not  to  be  restricted 
to  one,  as  may  be  done  in  other  cases. 

Second  —  That  in  such  cases  the  counsel  addressing  liie 
jury  must  do  so  alternately. 

As  originally  enacted,  in  1860,  it  was  preeeded  fay  sections* 
three  hundred  and  ninety-two  and  three  hundred  and  ninety^ 
three  of  that  Act,  which  provided,  in  substance  that>  unlea 
the  Court  should  otherwise  direct,  the  counsel  for  the  people 
must  commence  and  might  conclude  the  argument,  but  that 
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in  every  caee  the  coiuisel  for  the  prisoner  mighty  if  he  chose, 
inHist  upon  making  the  closjing  argument.  It  will  be  seen, 
Ithalf  under  the  Act  of  Aprils  1850,  the  order  of  the  argu- 
ment in  a  capital  casei  when  two  counsel  on  each  side  were 
to  addreaa  the  jury,  was  that  the  prisoner  was  entitled  to  the 
dose  absolntelji  if  insisted  upon,  and  that  in  other  respects 
the  order  of  the  aigument  was  subject  to  the  direction  of 
the  Oourt,  except  that  the  respective  counsel  must  alternate 
in  the  argument 

The  absolute  right  of  the  prisoner  to  conclude  the  argu- 
jDent  being  insisted  upon  under  the  Act  of  1850,  it  would 
result  that  the  prosecution  must  open^  and  the  rule  of  alter- 
nation  being  then  observed,  the  priscmer's  counsel  would 
necessarily  make  the  closing  argument.  But  if  the  counsel 
for  the  prisoner  should  not  assert  llieir  right  to  make  the 
closing  argument,  but,  waiving  that,  should  nevertheless 
insist  upcMi  the  alternation  of  argument  provided  for  by 
section  three  hundred  and  ninety-four  of  the  Act  of  1850, 
then  the  Court,  under  the  authority  conferred  by  section 
three  hundred  and  ninety-three,  might  change  the  order  of 
argument  so  that  the  defense  would  open,  and  the  aipmieiit 
thence  proceeding  by  alternation,  tibe  prosecution  would 
necessarily  make  the  oloflii:^  argument 

In  1861  (pp.  251,  252),  the  Act  of  1850  was  repealed,  and 
m  new  statute  enacted  —  in  which  statute  sections  throe  hun- 
dred and  ninety-two,  three  hundred  and  ninety-three,  and 
three  hundred 'and  ninety-four  of  the  Act  of  1860  were  intro- 
duced as  sections  three  hundred  and  sixty-two,  three  hun- 
dred.  and  sixty-three,  and  three  hundred  and  sixty-four, 
without  any  change  of  expression  —  and  thus  the  statute 
remained  until  1854.  But  in  1864  the  right  of  the  prisoner 
to  conclude  the  argument,  theretofore  absolute  in  every 
eriminal  trial,  was  taken  away  by  amendments  then  made 
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(p.  81)  to  sections  three  hundred  and  sixty-two  and  three 
hundred  and  sixty-three  of  the  Act  of  1851. 

By  these  amendments  (yet  in  force)  it  was  provided,  in 
substance^  that  the  counsel  for  the  people  must  open,  and 
might  conclude  the  aj^gument,  but  that^  by  the  permission 
of  the  Court,  this  order  of  argument  might  still  be  departed 
from«  Section  three  hundred  and  sixty-four  was,  however, 
suffered  to  remain  without  express  alteration  or  amendment 
Of  course,  under  the  settled  rule  of  statutory  construction, 
that  section  of  the  statute  is  not  to  be  considered  as  repealed 
by  mere  implication,  either  in  whole  or  in  part,  except  in  bo 
far  as  its  provisions  are  found  to  be  absolutely  inconsistent 
with  sections  three  hundred  and  sixty^-two  and  diree  hundred 
and  sixly-three,  as  amended  in  1854.  If,  therefore^  after 
giving  full  effect  and  scope  to  the  amendment  of  1854,  sec- 
tion three  hundred  and  sixty-four,  as  enacted  in  1851,  is  still 
found  to  include  any  subject  matter  not  at  all  embraced  in 
the  amendment  of  1854>  or  if  including  the  same  subject 
matter  as  that  embraced  in  that  amendment,  it  still  deals 
with  that  subject  matter  not  inconsistently  with  the  amend- 
ment itself,  then  so  far  forth  the  provisions  of  section  three 
hundred  and  sixty-four  of  1851  must  continue  to  be  observed 
in  the  conduct  of  that  class  of  criminal  cases  to  whidi  it 
especially  refers. 

And  after  an  attentive  examination  of  the  statute^  and  a 
consideration  of  the  numerous  amendments,  which  portions 
of  it  here  have  undergone,  we  are  unable  to  discover  any 
repugnance  between  section  three  hundred  and  sixty-four  o£ 
1851,  upon  the  one  hand,  and  sections  three  hundred  tmd 
sixty-two  and  three  hundred  and  sixty-three^  as  amended  in 
1854,  upon  the  other.  It  is  dear  that  the  admitted  right  of 
a  prisoner  in  capital  cases  to  be  heard  at  this  day  thicoj^ 
two  counsel,  instead  of  being  positively  restrieftM  to  one,  as 
he  may  in  cases  of  a  lesser  grade,  exists  solely  by  force  of 
section  three  hundred  and  sixty-four  of  the  Act  of  1851, 
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and  hm  not  been  impaired  bj  the  Bubsequent  amendments 
to  sections  three  hundred  and  sixty-two  and  three  hundred 
and  sixty-three  of  that  Act  passed  in  18&4«  Those  sections, 
Teferring^  as  they  did,  to  the  general  subject  of  the  argu- 
mrat  of  oounsel  in  criminal  trials  of  every  grade,  prescribed 
certain  rules  as  to  the  right  to  open  and  close  the  argument; 
but  those  rules,  when  applied  to  &e  conduct  of  cases  capital 
in  degree,  in  which  two  counsel  on  each  side  were  to 
address  the  jury,  were  qualified  and  restrained  by  the 
positiTe  provisions  of  section  three  hundred  and  sixty-four, 
which  provisions  will  be  found  to  have  always  harmonized 
with  sections  three  hundred  and  sixty-two  and  three  hun- 
dred and  sixty-three,  notwithstanding  the  repeated  amend- 
ments which  these  latter  sections  have  from  time  to  time 
undergone.  It  should  be  borne  in  mind  that  section  three 
hundred  and  sixty-four  (which,  as  we  have  seen,  has  been 
in  force  ever  since  April,  1860),  never,  by  its  terms,  assumed 
to  confer,  or  to  take  away  either  the  right  to  open  or  the 
right  to  conclude  the  argument  in  any  criminal  case*  That 
*eubject  belonged  elsewhere  in  the  statute,  and  was  provided 
for  by  the  other  sections  referred  to.  The  right  to  begin 
and  the  right  to  conclude  were  matters  of  distinct  regulation 
by  sections  three  hundred  and  sixty-two  and  three  hundred 
and  fioxty-three  of  the  Act  of  1851.  Section  three  hundred 
and  sixty-four  tmdertook  to  deal  with  an  argument  already 
began — it  mattered  not  by  which  side  —  and  declared  that, 
by  whomsoeiver  begun,  it  should  proceed  by  alternation 
between  the  counsel  engaged.  No  matter  how  often  by 
amendments  to  sections  three  hundred  and  sixty-two  and 
three  hundred  and  sixty-three  of  the  statute  the  right  to 
close  might  be  shifted  from  one  side  to  the  other,  the  rule 
of  alternation  in  liie  argument,  under  section  three  hundred 
and  sixty-four,  would  still  remain  undisturbed.  The  general 
result,  muder  the  rule  of  alternation,  wonld  naturally  be  that 
the  one  side  would  open  and  the  other  would  oloee  the 
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ai^n^iment  to  the  juxj,  and  that  neither  side  would  ha^e  the 
right  to  hoth  the  opening  and  the  dose  of  the  argument 
Had  the^  amendmentB  to  sections  three  hundred  and  sisty- 
two  and  three  hundred  and  ^ty-three,  as  adopted  in  1854, 
provided  in  terms  that  the  prosecution  ahould,  at  all  erenlS) 
both  open  and  close  the  argument^  it  might  then  have  been 
claimed  that  the  principle  of  alternation,  before  then  pro- 
vided for  by  section  three  hundred  and  sixty-four,  had  been 
swept  away  by  necessary  implication,  since,  upon  the  sup- 
position that  each  of  the  counsel  should  address  the  jury  but 
once^  such  alternation  would  have  become  incompatible  with 
the  absolute  right  so  colif  earred  up<»i  the  prosecution  to  both 
Open  and  close  the  argument  But  thes^  amendments  of 
sections  three  hundred  and  sixty-two  and  three  hundred  snd 
sixty-three  do  not  so  provide.  The  lai^uage  of  section 
three  hundred  and  sixty*two  is  that  ^'the  counsel  for  the 
people  must  open  and  may  conclude  the  aiiguitient,'^  followed 
immscdiately  by  section  three  hundred  and  sixty-three,  pro- 
viding, that  the  Court  may,  in  the  exerdse  of  its  discretion, 
change  the  order  of  argument  named  in  section  three  hun-' 
deed  and  sixty-two.  The  result  is,  that  so  long  as  the  rule 
of  alternation  in  the  argument  of  a  capital  case  remains 
upon  the  statute  book,  in  the  absence  of  an  order  of  the 
Court  on  the  subject,  the  prosecution  must  open  and  the 
counsel  for  the  prisoner  cqndude  the  argument  to  the  juiy. 
And  in  view  of  this  rule  it  devolves  upon  the  Court,  in  its 
discretion,  under  section  three  hundred  afad  sixty-three,  to 
direct  in  such  a  case  by  whom  the  argument  is  to  be  opened, 
and  thus  it  will  occur  that  the  opening  argument  must  fall  to 
one,  and  the  dosmg  argument  to  the  oilier  side,  which  re- 
sult, we  think,  was  intended  by  the  statute,  when,  in  1854, 
it  took  from  the  prisoner  the  exclusive  right  to  eloee  in  all 
cases,  which  he  had  liheretofore  possessed. 

The  Court  having  given  no  direction  upon  the  subject  at 
the  trial,  and  the  counsel  for  the  prosecution  having  opened 
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the  argument  to  the  jurj^  we  think  that  the  right  to  the- 
dose  fell  to  the  ooiuiBel  for  the  prieoner^  and  there  was  error 
in  refusing  to  him  the  exercise  of  that  right. 
Jn4gnient  re^eised  and  eanae  remanded  for  a  new  triaL 


Orookxtt,  J.,  concurring; 

The  defense  relied  upon  in  this  cause  is,  that  at  the  moinent 
when  the  fatal  shot  was  fired  the  accused  was  laboring  under 
a  temporary  insani^,  proceeding  from  certain  physical 
causes,  aggrayated  by  the  extraordinary  mental  excitement 
occasioned  by  the  circumstances  which  immediately  preceded 
the  killing.  The  proof  of  the  defendant's  bad  reputation 
for  chastity  was  offered  and  submitted  solely  on  the  ground 
that  it  tended  to  rebut  the  inference  that  the  alleged  mental 
excitement  of  the  defendant  was  occasioned  by  a  sense  of 
shame  and  mortification  which  she  experienced  on  account 
of  the  damage  which  she  supposed  her  reputation  had 
suffered  by  reason  of  her  connection  with  Crittenden.  The 
proof  was,  therefore,  admitted  for  the  purpose  of  throwing 
some  light  on  the  question  of  her  mental  condition  at  the 
moment  when  the  deed  was  committed.  If  the  defendant 
had  offered  any  proof  whatever  that,  previous  to  her  relation 
with  Crittenden,  her  reputation  for  chastity  was  good,  and 
that  the  damage  to  that  reputa.tion  which  ensued  from  her 
connection  with  Crittenden  so  preyed  upon  her  mind,  in  her 
then  state  of  physical  debility,  as  to  result  in  a  state  of  tem- 
porary insanity,  it  would  have  be?n  dearly  competent  for  the 
prosecution  to  rebut  this  presumption  by  proof  that  she  had 
no  reputation  to  lose,  and  consequently  that  she  could  not 
have  experienced  any  great  mental  excitement  occasioned 
by  the  loss  of  a  reputation  which  she  did  not  possess.  But 
the  defendant  offered  no  proof  whatever  as  to  her  previous 
reputation ;  and  even  in  her  own  account  of  the  transaction, 
and  of  the  state  of  her  mind  at  the  time,  did  not  attribute 
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her  alleged  tempovary  iaaanitj  to  any  mental  excitement 
resulting  from  a  supposed  loss  of  her  reputation.  On  the 
contrary,  she  attributes  it  partly  to  her  physieal  condition 
and  partly  to  the  exeit^nent  produced  by  ft  ^ar  diat  die  was 
about  to  lose  or  was  in  danger  of  losing  the  affections  of  Mr. 
Crittenden,  to  which,  it  appears,  she  claimed  to  have  a  better 
right  than  his  lawful  wife.  In  the  absence  of  all  proof  on 
her  part  tending  to  show  that  her  alleged  mental  aberration 
was  in  any  degree  produced  by  a  sense  of  shame  or  mortifi- 
cation occasioned  by  any  damage  to  her  good  name,  it  was  not 
competent  for  the  prosecution  to  prove  that  her  reputation 
for  chastity  was  bad.  She  had  offered  no  proof  tending  to 
show  that  it  y^Bs  good,  and  she  did  not  pretend,  in  her 
version  of  the  transaction,  that  her  alleged  insanity  resulted 
in  any  degree  from  the  loss  of  a  previously  good  reputation. 

I  am,  therefore,  of  opinion  that  the  proof  offered  by  the 
prosecution  on  this  point  was  improperly  admitted,  inasmuch 
as  it  did  not  tend  to  rebut  any  proof  offered  by  the  defense, 
nor  to  elucidate  the  causes  to  which  she  attributes  her  allied 
insanity.  I  have  deemed  it  proper  to  add  my  views  on  this 
branch  of  the  case  to  those  of  Mr.  Justice  Wali*ace,  not 
because  I  dissent  from  any  proposition  stated  by  him,  but 
for  the  reason  that  it  has  been  insisted  with  much  earnest- 
ness by  the  counsel  for  the  prosecution  that  the  proof  of 
reputation  in  this  case  does  not  fall  within  the  general  role 
which  allows  llie  reputation  of  the  accused  to  be  assailed 
only  in  rebuttal  of  proof  of  a  good  reputation  offered  by  the 
defendant. 

I  concur  in  the  judgment  and  witii  Mr.  Justice  Waixacx 
on  the  other  questions  discussed  in  his  opinion. 
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GEORGE  W.  WARD  v.  JAMES  MoNAUGHTON/ 
DEXTER  A.  DAVIS,  ALEXANDER  HENDER- 
SON,  H,  IB.  MoNEIL,  OLIVER  WOLCOTT,  anp 
FRANK  ROCK,  ADMiinsTBATOB  op  thb  Estate  oir 
James  Holbbbt,  1)soeased. 

OdmnucT  BxFuiBsiD  m  J>nD  rot  «o  m  aNLASo^P  by  Pasol— Wlwvi 
a  nefotlatlon  for  tho  purcbaie  and  Mle  of  real  estate  cnlmloateB  in 
a  deed  from  th^  Tendor  to  the  Tendee,  reciting  the  whole  consideratloir 
agreed  to  be  paid,  and.  In  a  mortgage  from  the  vendee  to  the  vendor, 
'  on  the  fauad  eonvejed,  to  peenro  fche  ptfnchase  money*  the  Tendeo  will 
Bot  he  permitted  to  ahow  by  parol  that  the  vendor  also  agreed  In  the 
'aaine  eontract  to  aell  and  convey  other  land«  not  included  In  tUe 
deed. 

Ei«isT  or  iKcviCBBAKCBi  uifi«  JoinoB  MoaawiMS^^Itt  m  aetioB  to 
foreclose  a  mortgage,  a  aobeeqnent  incnmbrancer  nnder  a  Jmiior  mort- 
gage la  a  proper  party,  and  la  entitled  to  have  hie  rights  protected 
by  an  appropriate  provlalon  In  a  decree  as  to  the  disposition  of  the 
•nrpliis  of  the  proceeds  of  the  sale,  If  thtfo  be  any,  after  satlstylQg 
the  demands  of  the  senior  mortgagee. 

Appeiai.  from  the  District  Court  of  the  Hf th  Judicial  Dis- 
trict, County  of  Stanislaus. 

The  facts  are  stated  in  the  opinion. 

Terry  dk  Carr,  for  Appellants. 

J.  H.  Budd,  and  BeheU  A  Hewel,  for  Bespondent 

By  the  Court,  OaocKBTT,  J.i 

This  is  an  action  to  foredoee  a  mortgage  on  certain  real . 
estate  to  secure  a  promissorj  note  made  by  certain  of  the 
defendants  to  the  plaintiff.  The  complaint  alleges  that  the 
lands  described  in  the  mortgage  were  sold  and  conveyed  by 
the  plaintiff  to  said  defendants,  who  made  the  note  and 
mortgage  to  secure  a  portion  of  the  pui^hase  money.  The 
ans^ran  set  up  as  a  defense  that  at  ibe  time  of  the  purchase 
it  was  verbally  agreed  between  the  plaintiff  and  defendants, 
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as  a  part  of  the  same  transacdoiiy  and  for  the  same  oomidera- 
tion,  that  the  plaintiff  would  perfect  his  preeinptioix  dsim 
to  certain  other  lands,  and  obtain  a  patent  therefor,  and  on 
obtaining  the  patent,  would  convey  to  the  defendants  said 
other  lands  without  any  other  or  further  consideration  there- 
for; that  the  plaintiff,  in  part  execution  of  the  yerf>al  agree- 
ment, conveyed  to  the  defendants  the  lands  described  in  the 
mortgage^  but,  in  violation  of  his  contract,  abandoned  his 
preemption  daim  to  the  other  lands,  and  has  never  perfe(!ted 
the  same,  or  conveyed  said  lands  to  the  defendants.  On 
these  facts  they  daim  that  the  whole  contract  of  purcbaae 
was  illegal  and  void,  as  contrary  to  public  poliqr,  and  that 
the  considerati<m  for  the  note  and  mortgage  has  failed. 

The  Court  sustained  a  demurrer  to  the/  answers,  and  a 
final  judgment  was  entered  for  the  plaintiff,  from  which  the 
defendants  appeal.  On  behalf  of  the  plaintiff  it  is  insisted 
that  it  was  not  competent  for  the  defendant^  to  set  up  a 
parol  agreement  which  would  contradict,  vary,  or  enlarge 
the  writtai  contract,  as  embodied  in  the  deed  and  mortgage ; 
whilst  the  defendants  daim  that  such  an  agreement  would 
not  contradict,  vary,  or  add  to  the  deed  and  mortgage,  but 
would  establish  an  independent  contract,  and  that  the  deed 
and  mortgage  were  made  only  in  part  execution  of 
the  verbal  agreement  The  verbal  contract  set  up  in  the 
answers  related  soldy  to  the  purchase  and  sale  of  real 
estate,  and  included  but  one  contract  of  sale  and  purchase. 
The  offer  was  to  show  that  in  addition  to  the  lands  which 
the  plaintiff  actually  conveyed  to  the  defendants,  he,  at  the 
.  same  time  and  by  the  same  contract,  also  agreed  verbally, 
to  convey  to  them  other  lands  for  tiie  same  consideration 
redted  in  his  deed,  and  to  secure  whidi  the  mortgage  was 
made.  I  think  it  is  dear  that  the  defendants  are  precluded 
from  setting  up  a  verbal  agreement  of  that  character.  When 
a  negotiation  for  the  purchase  and  sale  of  real  estate  eulmi^ 
nates  in  a  deed  from  the  vendor  to  the  vendee^  reciting  the 
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whole  consideration  agreed  to  be  pdd,  and  in  a  mortgage  from 
the  vendee  to  the  vendor  on  the  land  conveyed  to  secoio 
the  purchase  money,  it  wonld  lead  to  great  frauds  and  abuses 
if  the  vendee  were  permitted  to  show  by  parol  that  the 
rendor  also  agreed  to  sell  and  convey  other  lands  not  in- 
cluded in  the  deed.  It  would  open  the  door  to  all  the  evils 
which  the  Statute  of  Frauds  was  intended  to  j^event^  and 
*  would  be  to  vary  and  enlarge  by  parol  the  contract  of  sale 
expressed  in  the. deed,  which  must  be  held  to  embody  the 
result  of  the  n^otiations  between  the  parties.  I  am,  there* 
fore,  of  opinion  t&at  the  demurrer  to  the  answer  was  properly 
sustained. 

But  the  answer  of  Bock,  as  administrator  of  James  Hol- 
bert,  sets  up  that  he  is  a  sabseqiimaLt  incambnmcer  under  a 
junior  mortgage  of  the  same  pmmises,  and  the  demurrer  to 
this  portion  of  his  answer  ought  not  to  have  been  sustained. 
He  was  a  proper  party  to  tiie  aetion,  and  was  entitled  to 
have  his  rights  protected  by  an  appropriate  provision  in  the 
decree  as  to  the  disposition  of  the  surplus,  if  there  be  any, 
of  the  proceeds  of  the  sale,  after  satisfying  the  plaintifTs 
demand  and  costs. 

Judgment  affirmed  as  to  all  the  defendants,  ezo^t  the 
defendant  Bod^  administrator  of  Holbert,  as  to  whom  it  is 
leversed,  and  the  cause  remanded  for  a  new  trial 
vou  xun.— u 
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.Jury,  to  .«  witness  In  ^  criminal  /ease  and  asl^lng  the  witness  If  ke 

-'''W'ilCiiM^^e' Verdict;  is'^i^^'  *«■&  eftbrt  to  ptore  the  contents  of  ft 

iC^.-^,Wber9  a.i^tpcfti  m.fjrt:e4,lf  .lie  ^  ^sfcfMOd  «. i^sdw  of  h  cmsto 

f    tei|or, ,  stated  inf  the,  Question,  and.befiore  answering  Is  shown  snd  ex^ 

'-"-^  aumes  We  '^Hglnal,'  It'  Is  kdt  krror  to  admit  hft  iodswer  In  eridence^ 

flteiCi)Q,>]riELih    01*.  OMn^osrifbyi  Wt«ifBSs:>^!nU:''TAae*  o<   the  dpinton 

has  expressed  a  different  opinion,  and  by  Inqnirlng  as  to  the  gronnds 
nptm  which  the  change  of  his  opinion  had  been  brought  abont 

,.'7h6  first  tlured  instsiidiiHiB.iaflkdd  b^  the  dafendaat  wore 

V/'  1,  A,peii^  wWIq  Jill  i^^te  of  ,in^«uty  is  by  law  deemed 
to  be  incapable  of  crime.  And  insanity  of  the  prisoner  at 
ij^  i^atfuit  of  ^^fflmwiQp/.of'thftfOfenfie  c^  be  established 
^^pyiden(?e  |;ending,  ^Tpppya*!^^  te  .Fas  insane  at  some 
period  befoife  or  aftemi^st.,:  .     ..  ^ 

^^  2.  The  pTeisumption  of  law  is  always,  pi^V>H^  f ^^  ^^ 
favor  of  sanity.  Whenever  the  exemption  from  liability  is 
claimed  on  the  ground  of  mental  unsoundness  it  devolves 
on  the  party  claiming  it  to  allege  and  prove  it.  That  alle- 
gations and  proof  being  furnished  the  legal  presumption 
changes,  and  the  mental  unsoundness  is  presumed  to  continue 
until  the  allegation  and  proof  of  a  complete  restoration  or  a 
lucid  interval 

^'8.  In  a  criminal  case,  if  the  defendant  relies  upon 
insanity  as  a  defense,  proof  beyond  a  reasonable  doubt  is  not 
required,  but  the  burden  of  proof  i^  cast  upon  him,  and  his 
insanity  must  be  established  by  such  a  preponderance  of 
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evidence,  that  if  th^  single  issue  of  the  sanity  or  insanity  oJ 
the  defendant  was  submitted  to  the  jury  in  a  civil  case  they 
wotdd.find  that  he  was  insane."  j  . 

The  def aidant  excepted  to  the  refusal  of  the  Oourt  to  giv^ 
these,  instructions.  The  Court,  among  other  instructions,  gave 
theJoiQcsTing:    .  i 

'  .  .  •,,..••  •    •  .? 

**  As  a  general  rule  an  insane  man  is  incapable  of  com- 
mitting crime ;  but  iJiere-  are  ^cepiions' te  the  Tiifei  '  A  per- 
son sometimes  insane,  who  has  lucid -intervals,  pr  js  so  far 
sane  as  to  distinguish  good  from  evil,  riglit  from  wrong,  may 
conimit  ci^ificfce  and  be  dually;  held  ^esponsibla  ♦  ^  •  If 
you  find  from  the  evidence  that  the  prisoner  committed  the 
offense  charged,  and  at  the  time- he  cpmniitted  the  sacme  h\^ 
mind  was  so  far  disordered  or  diseased  that  he  was  incapable 
irf  distinguishing  good  from  eVil,  right  froiA  wrong,  he  was 
irresponsible  and  should  b^  acquitted;  or  if  he  was,  at  the 
instant  of  the  iill^ed'  shooting,  deprived  of  reason,  though 
then  in  a  semi-^onscidus  state,  the  act  in  law  was  non-voli- 
tional,  and  he  is  not  responsible;  or,  if  he  was  at  that  instant 
nneotiscious,  he  is  not  responsible.  IfTor  is  he  legally  respon- 
sible if  he  was  impelled  to  shoot  the  deceased  by  an  uncon- 
troQable  influence  and  was  at  the  moment  unconscious  of 
doing  wrong.  *  *  #•  You  can  also,' in  determining  the 
question  of  sanity  or  insanity,  or  rJBsponsibility,  consider  all 
tile*  evidence  given  either  on  behalf  jrf-the  prosecution  or 
the  prisoner,  and  apply  to  the  facts  developed  "your  knowl- 
edge of  human  natiu^  JEtnd  the  iiendencieft  of  Uid  human 
ttiind,*arid  thereby  ascertain  whether  or  Hot  hi  was,  at  the 
time  the  mortal  wbuiofd  was  inflicted^  responsible  for 'the  acti 
If  it  be  showtt  that  the  intellectuial  faciiltieb  were  so  im- 
paired as  to  produce  a  general  habitlial  derahgement  of 
them, '  not  traceable  td  s(jme'  tefngorary  cause,  the  law 
would  presume  the  mind  to  have  'coritiniied  in  the  same 
slit^  lintil  the  contrary  was  shown  j;  bti^>fii6  prtn^ple  ia  dif^' 
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ferent  in  reference  to  temporary  or  periodical  insanity,  re- 
sulting from  some  transient  cause,  for  then  the  presumption 
would  be  that  the  mind  was  restored  to  its  normal  condition 
when  the  disturbing  element  had  ceased  to  operate.  On  a 
trial  for  murder  the  accused  is  presumed  to  be  sane  until  the 
contrary  is  made  to  appear  by  the  evidence,  and  if  insani^ 
is  relied  upon  as  a  defense  it  must  be  established  affirma- 
tively by  a  preponderance  of  proof 

The  other  facts  are  stated  in  the  f^inion. 

Thomas  A.  Brown,  for  Appellant 

John  L.  Love,  Attorney  General,  ioft  the  Peopla 

By  the  Court,  Wallace,  0.  J. : 

The  prisoner  upon  trial  upon  an  indictment  for  the  crime 
of  murder  relied  for  defense  upon  his  alleged  insanity  at  the 
time  of  the  homicide,  and  caUed  as  a  witness  <me  O'Neal, 
who  testified  to  some  peculiarities  in  the  appearance  and 
conduct  of  the  prisoner  on  the  day  of  the  homicide,  and 
stated  his  belief  therefrom  to  be  that  the  prisoner  '^mnat 
have  been  entirely  out  of  his  right  mind,"  etc  Upon  orosB- 
ezamination,  the  District  Attorney  exhibited  to  the  witness 
a  paper  purporting  to  be  signed  by  the  witness  and  inquired 
if  his  name  appearing  thereto  was  in  his  handwriting,  to 
which  the  witness  answered  that  his  signature  thereto  was 
genuine.  To  this  inquiry  and  to  the  answer  thereto,  there 
was  no  objection  made  upon  behalf  of  the  prisoner.  The 
witness  was  then  asked  by  the  District  Attorney  if  he  had 
signed  a  verdict  as  a  member  of  the  Coroner's  jury — the 
verdict  being  produced  and  read  to  the  witness  as  part  of 
tibe  question  —  it  appearing  that  the  verdict  was  to  the  effect 
that  the  killing  done  by  the  prisoner  was  done  with  malice 
aforethought  and  with  premeditation.  Before  he  answered 
the  question^  the  verdict  inquired  of  was  placed  in  his  hands, 
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and  he  was  permitted  to  read  and  examine  it*  The  counsd 
for  die  prisoner  thereupon  objected  to  the  question  on  the 
ground  that  it  was  ^'  incompetent^  irrelevant,  and  inadmissi- 
ble, and  as  an  effort  to  prove  the  contents  of  a  written  record 
by  parol/'  This  objection  was  overruled,  and  the  witness 
thereupon  answered  that  he  did  sign  the  verdict  in  question. 

1.  That  the  examination  of  the  witness  did  not  involve 
"  an  effort  to  prove  the  contents  of  a  written  record  by  parol " 
within  the  objection  made  by  the  prisoner  is  clear,  for  it  dis- 
tinctly appears  that  the  paper  placed  in  the  hands  of  the 
witness,  and  concerning  which  the  inquiry  was  made,  was 
the  original  verdict  referred  to. 

2.  It  also  appears  by  the  bill  of  exceptions  contained  in 
the  record  that  the  District  Attorney  did  inquire  of  the  wit^ 
ness  whether  or  not,  as  a  member  of  the  Coroner's  jury,  he 
signed  a  verdict  of  a  certain  tenor  or  effect  —  undertaking,  in 
the  question  as  asked,  to  state  its  tenor  and  effect.  Conced- 
ing that  such  a  question  was  objectionable  within  the  rule  to 
be  observed  upon  cross-examination  of  a  witness  in  such 
esses,  it  does  not  appear  that  any  objection  was  taken  to  the 
question  by  the  prisoner's  counsel ;  but  even  had  such  objec- 
tion been  made  at  the  time  the  question  was  asked,  it  also 
appear?  that  before  the  witness  answered  the  '^  original  ver- 
dict ''  was  shown  to  him,  and  he  answered  only  after  he  had 
examined  and  read  the  same. 

8.  It  was  competent  to  inquire  of  the  witness  whether  or 
not  he  had  signed  the  verdict  in  question,  or  if  he  had  alone, 
or  in  connection  with  other  persons,  signed  any  other  writing 
then  produced  and  shown  to  him,  to  the  effect  that  the  pris- 
oner was  not  insane.  Though  proof  that  the  witness  had 
signed  a  paper,  written  a  letter,  or  made  statements  at  any 
former  period  of  time  to  the  effect  that  in  his  then  opinion 
the  prisoner  was  sane,  would  not  amount  to  an  impeachment 
of  him  in  the  strict  sense  as  a  witness,  yet  it  would  at  all 
events  go  to  the  reliability  of  his  opinion.    It  would,  in  Ais 


1«6  PeofiA  ft  Voix.  .  {Sup.  Ot 

••~  -  -  — ^'«=- ■--         ■■  •      — 

— —  — ■■  • 

view,  certainly  be  pertineiit  to  inquire  of  a  person  testifying 
to  his  opinion  in  a  case  whether  or  not  he  had  before  then 
expressed  a  different  opinion,  and  also,  if  desired,  to  inquire 
of  the  grounds  or  matters  upon  which  the  chai^  of  his 
opinion  had  been  brought  about,  and  to  do  so  would  not 
necessarily  be  to  discredit  or  to  question  his  veracity,  but  to 
test  to  some  extent  the  value  of  his  opinion. 

The  charge  given  by  the  Court  correctly  set  before  the 
jury  the  principles  of  law  applicable  to  the  case,  and  there 
was  no  error  in  refusing  the  first  three  instructions  asked  by 
the  prisoner. 

Judgment  affirmed  and  the  Court  below  directed  to  fix  a 
day  to  carry  the  sentence  into  execution. 

Neither  Mr.  Justice  Bhodss  nor  Mr.  Justice  Obookbtt  ex- 
pressed an  opinion. 


[No.  2,506.] 
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Miw  Tbial  IK  Cbimikax.  Ciss.^~  It  la  no  groand  for  a  new  trial  la  ■ 
erimlnal  eaae  that,  on  «  ehallenge  of  a  Juror  for  aetual  blai^  ont  «f 
tha  trlera  appoUited  la  on  tlio  iwaaL  of  tlie  JQ17  In  attendance  In  tht 


Objbctioii  90  Afpointmbht  or  Tans. —  If  an  objection  la  to  be  made 
to  the  appolntBMDt  9f.  a  trier  In  a. criminal  case  It  mvat  be  made  at 
the  time,  and  the  srounds  of  objection  brought  to  the  attentton  of 
the  Court;  and  If  the  objection  be  oTermled  an  exception  mnat  be 
reeenred  in  the  nanal  mode. 

Mw  TaiAif  ^- Kbwlt  Disoovibbd  flhriDBNC& — The  affidaTlte  In  san>oit 
of  a  motion  for  a  new  trial,  on  the  ground  of  newly  dlacovered  etl* 
dence  in  'a  criminal  case,  must  aet  forth  such  evidence  aa  would  be 
received  on  th^  trial. 

Appbai.  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Franciaoo. 

'  The  facts  are  staffed  in  the  opinion. 


"ii 
..  > 


Alexander  Campbells  for  Appellant. . , 

-John  L.  iiove,  AtUimeey  Oeperal,  for  JKespcgacl^ta,  « 

The  priflcmw,  Franeis  W.  V'oll,  wtg  oonrioled  of  th<»  oilme 
<tf  matudat^teT;  is  jplMng  oii€»  WaM,  and  htingsi  tkia  ap> 
peal  from  tike  jtidgmentt^  and  from  an  order  denying  kid  mcP 
tioBr  for  a  now  trial/        ->  ' 

1.  3)k0  first  en99  aa^gned  iB^ihkt  the  Oonrl,  npon  d  chal'- 
knge  for  actual  bias,  inleipo6eil  b^  ti^  prieoner,  appointed 
aa  trier  one  Bolton,  thO'^^d  Boltoiy  Wn^  btm^elf  of  the  jnry 
panel  in  attendance  in  the  case';  £md  th^  *0€&ttttd  XSecti<)^ 
8S2)  providing  tiiattfae  triera  ahall  'be'tlird#  impartial  per- 
aoDB,  '^not  aa  the  jury  panel/'  ete*,  ia  oited^  No  ohjectioft 
v^BB  made  by  Ihe  jmsoner  when  Bolton  was  appoiiited — no 
exception*  was  reserved *-«  and  the  error  ia^  attempted  to  b^ 
shown  only  by  imeans  of  a  motion  for  a  new  trial.  'He 
atatnte  (Section  440)  has  prescribed  ^e  grounds  npon  which 
sndi  a  motion  mnst  be  rnade^— «of  which-  this  is  not  one--4 
and  we  have  lately  held  Aat  il  cannot  be  rested  upon  any 
ground  not  then  enmnerated.  (P^ple  v.  Pair,  ante,  187.) 
If  objeetum*  10  to  be  made  to  the  appointment  of  a  trier 
it  must  be  made  at  the  time,  and  die  grounds  of  object 
tion  brought  to  the  attadtion  of  ^Ae' Court,  when;  if  sudi 
objection  be  orainniled,  an  eocception  may  be  teserred  in  the 
usual  mode.  The  Court  below  was  probably  not  aware  that 
BoltoA  was  upon  the  panel  at 'Ae  time  he  waa  appointed  as 
a  trier;  and  it  wna  theidaity  -dE  the  priaoner  to  call  'attention 
to  that  ftwt,  if  it  was  his  purpoefe  to  rely  upon  the  disquali- 
fication of  the  appointee  to  serve.  The  prisoner  might, 
with  just  as  much  propriety,  have  moved  for  a  new  trial  on 
the  ground  that  the  trier  —  though  appointed  without  objec- 
tion—  waa  not,  in  fact,  an  impartial  person. 
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S.  The  next  point  made,  and  up<m  which  a  new  trial  was 
mo^ed  for  and  denied,  is  that  the  jury  received  evidence  ont 
of  Court  other  than  that  resulting  from  a  view  of  the  place 
where  the  offense  was  alleged  to  have  been  committed.  It 
is  claimed  that  when  the  jury  were  sent  by  the  Court  to 
view  the  premises  at  whioh  the  killing  took  plaoe,  one 
Butler,  a  witness  for  the  prosecution,  conversed  with  the 
jury,  or  some  one'  or  more  of  the  jurors,  upon  the  facts  of  the 
case,  or  the  evidence  whidi  had  been  given  bef<«e  diem.  A 
careful  examination,  however,  of  the  affidavits  presented 
upon  either  side,  and  of  the  evidence  of  Bolton  and  that  of 
the  Deputy  Sheriff,  Boyd,  given  in  the  psesaioe  of  the  Court 
upon  the  hearing  of  the  motion,  satisfies  us  that  this  ground 
is  without  support  in  poin!*  of  f aot,  and  that  no  such  irregu- 
larity or  misconduct  oceurredi 

8.  Another,  and  the  only  remaining  groond  upon  which  a 
new  trial  was  asked  is  that  of  newly  discovered  evid^ioe. 
The  newly  discovered  evidenee  is  set  forth  in  the  affidavits 
of  Doyle  and  GKidinskL  Generally  speaking,  ihe  matters 
set  forth  in  these  affidavits  would  be  inadmissible  as  evi- 
dence in  behalf  of  the  prisoner,  even  were  a  new  trial 
granted  him.  If  some  portions  of  the  statements  there 
made  might  be  received  in  a  case  exceptional  in  its  ciienm- 
stanoes,  it  is  not  disclosed  by  tiie  reocnd  here  what  the  oir- 
eumstances  were  under  whidi  the  homicide  in  qneetioii  was 
committed*  Ko  portion  of  the  evidence  given  at  the  trial 
is  before  us,  and,  in  its  absence^  the  intendments  go  to  sup- 
port the  action  of  the  Court  bdow,  for  etvor  is  not  to  be 
presumed. 

Judgment  and  order  affinned* 

Ron.— FSCM  lee  tad  ITO  W9f  lift  oirt  of  Uw  crlilaal  priat  ^  «vor,  nd 
mn  omitted  from  tlilt  rtprlnt  a»  m  to  preawt  tte  origliuL]  PMlaa- 
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P4BOL    TWTIICONT    TO    BXTLAJIN    C^LLS    OP    jpfip.— i^l  .flOgi^traiDf   ,^4*^^^ 

claaBefl  In  a  deed.  It  It  Important  to  ascertain  all  ihe  attendant  elr- 
cnmsCances  la  order  to  arriy^  at  the  intentton  of  tiie  parties;  '«Lnd 
•  irUItt  U:ia  not  ooovel^  to(*altfM<enlaw»  or  ivaiy  die  lnAtraxn«n<[ 
hj  parol,  oral  teetlmony  la  admlaslbie  to  explain  Its  calU  ^y  applying 
Its  descrlptlye  portions  to  the  natural  objects  called  for. 

n^LAMASiOir    OF    DotTBTFUL    CAXJ.    IM    DtaD    NOV    CONntAOlCTION    OF    IT.^-^ 

In  an  action. to  jqealet  titio  to  a  |9t  in  .9aii  FraniBlaeo,  where  Jfc  am 
peared  that  plaintiff  claimed  ondeir  a  deed«.  which  described  a.lpt  a« 
"commencing  at  the  northeasterly  corner  of  Pacific  *  street  and  Lone 
Ifountaln  Gemetery  Ayenue,  an  sneh  comer  may  "be  established  by  the 
«llar  herealter,  whisther  known  aa.  an^  atreot  ow'/wtsti^^Jf^^,  tMt 
parol  evidence  showing  that  there  was  an*  open  muice,^,  h^owa-  <^ 
Cemetery  Avenne,  which  if  extended  would  have  crossed  Pacific  street 
at  the  southwesterly  comer  of  the  lot  In  contjroyersy,  and  that  the 
gr|Lntor  polpted  out  th^.lot  In  coptroyersy  as  the  on^  coi^yeyed^, did 
noc^^e^tta'dicl  the  deed  an^  was  admftotble  '  '  "\  '  '  ) 
JfflPLiCATiON  OF  CAua  IN  A  DxED. —  Where  a  lot  In  San  Francisco 
was  claimed  under  a  deed  which  called  for  a  commen/rement  "at,, the 
northeasterly  coraei^  of  Pacific  street  and  Lohe  Mountain  Ceii&etery 
Aymat9,  as  such  comer  may'  bt  establlahed '  1iy  the  ielly  heraafCeKi 
whether  known  as  such  street  or  not;"  |uid  It,  appeared  that  theti^ 
'was  a  space,  knoifn  aa  "Cemetery  A*yenue,**  which  if  extended  would 
liaye  crossed  Paetfie  street  at  the  tot  claimed;  and  tt  further  api^eated 
that  the  grantor  had  pointed  It  out  aa  the  lot  oonyeyeia :  Btia,  .that 
the  description  applied  to  the  lot  olalmed»  and  pould  not  he.h^^  to 
apply  to  a  lot  In  the  United  States  reseryatlon  at  the  corner  of 
Pacific  street  and  an  ayeaue,  thereafter  established '  by  the  dty  flye 
hundred  feet  further  west,  and  called  "New  Cemetery  Ayenu^V- 

Appeal  from  the  District  Court  of  the  Fif te^th  iJudicift] 
District,  City  and  County  of  San  Francisca    .  .,  , 

The  facts  are  stated  in  the  opinion.  * 

Defendant  appealed. 

Oeo.  W.  Tyler,  for  Appellant 

There  is  no  ambiguity  in  the  language  of  the  deed^  and 
oral  testimony  was  incompetent  to  show  that  other  land,,  not 
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eactesndad  aeroBB  Padfie  street  the  lot  in  controyersy  in  this 
action  would^liav^  been  aitoated  at  the  northeast  oomer  of 
said  open  space  thus  extended  and  Pacific  street.  That  at 
the  dates  of  said  deeds  from  Chart  to  Travis  and  from  Travis 
to  the  plaintiff,  Chart  pointed  out  to  them  the  lot  in  contix)- 
versy  as  the  one  which  he  proposed  to  sell,  and  did  sell  and 
convey  to  Travis ;  and  it  was  further  proved  that  the  defend- 
ant had  notice  of  these  facts  when  it  took  the  deed  from 
Chart  The  defendant  then  proved  that  when  Chart  con- 
veyed to  Travis  there  was  an  open  street,  known  as  Baker 
street,  running  north  and  south  across  Pacific  street  imme- 
diately east  of  the  block  in  which  this  lot  is  situated,  which 
Street  was  then  officially  established-  but  there  was  no  other 
street  officially  established  west  of  Baker  street  until  the 
year  1869,  when  a  street  known  as  New  Cemetery  Avenue 
was  established,  and  which  rims  across  Pacific  street  about 
five  hundred  feet  west  of  the  lot  in  controversy.  It  further 
appeared  that  the  land  at  the  northeast  comer  of  Pacific 
street  and  New  Cemetery  Avenue  is  within  the  tract  reserved 
by  the  United  States  for  military  purposes.  Judgment  hav- 
ing been  entered  for  the  plaintiff,  the  defendant  appeals,  and 
assigns  as  error  the  ruling  of  the  Court  in  admitting  parol 
evidence  to  prove  the  facts  above  stated.  But,  in  my  opin- 
ion, the  evidence  was  clearly  competent.  In  construing 
doubtful  clauses  in  a  deed  it  is  important  to  ascertain  all  the 
attending  circumstances  in  order  to  arrive  at  the  intention 
of  the  parties ;  and  whilst  it  is  not  competent  to  alter,  enlai^, 
or  vary  the  instrument  by  parol,  it  is  well  settled  that  oral 
testimony  is  admissible  to  explain  the  calls  of  a  deed  by 
applying  its  descriptive  portions  to  the  natural  objects  called 
for.  When  the  deed  from  Chart  to  Travis  was  executed  no 
street  was  officially  established  west  of  Baker  street;  but 
the  parties  had  a  right  to  presume  that  the  open  space  then 
known  as  Cemetery  Avenue  would  be  officially  established 
as  a  street  of  the  city,  and  would  be  extended  across  Pacific 
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Street;;  tBut^lli^ip  eotoM'm^t'bfiio^ 

be  slightly  varied,  or  that,  w^'  ^efficiAily^  eetabliiah^  it 
might  not  be  called  by  some  other  name.  Thi^  ^tittngehc^ 
was  proyjded  for  jn^ jthe  <Jeed  bj  desujoribing^tjieJand,  a^ situ- 
ate at  tiie  northeast  comer  oi  JPacific  streei  and  the  neiy 
street  which  was  expected  to  be  established  across  £^acific 
street  at  or  near  that  point,  and  which  might  thereafter  be 
called  by  some  other  name  than  Cemetery  Avenue,  by  which 
it  was  ^ea.knowiL  But  it  was  qleady  not  within  the  ocm; 
templation  of  the  partis  that  the  new  street  referred  id  in 
the  deed  was  one  which  might  thereafter  be  established  five 
hundred  feet  further  towards  the  west  and  across  lands  be- 
longing to  the  United  States,  where  it  crossed  Pacific  street, 
in  which  lands  Chart  did  not  pretend  to  have  any  interest 
whatsoever.  There  was  nothing  in  the  parol  evid^ice  to 
contradict  the  deed;  but  its  only  office  was  to  explain  the 
circumst^ces  under  which  the  deed  was  made  and  to  iden- 
tify the  object  called  for  in  the  deed  as  Cemetery  Avaiue. 
The  call  in. the  deed  to  ocnnmenoe  at  the  northeast  comer 
of  Pacific  street  and  Lone  fountain  Cemetery  Avenue,  aa 
such  comer  may  be  established  by  the  eity  heieafter,  whether 
known  as  such  street  or  not,  can  by  no  reasonable  intend- 
ment blB  held  to  apply  to  a  street  thereafter  established  by 
the  city,  five  hundred  feet  further  west,  and  called  "  New 
Cemetery  Avenue.'*  Tlie  term  new,  employed  to  designate 
this  street,  would  appear  to  have  been  used  to,  ccmtradistin- 
guish  it  from  the  old  street  or  opeh  space  known  as  Lone 
Mountain  Cemetery  Avepue.  It  was  in  fact  the  establish- 
ment of  another  street,  at  a  remote  point,  and  known  by  a 
wholly  diferent  name  from  that  described  in  the  (jeedand 
contemplated  by  the  parties.  The  defendant's  case  would 
have  been  quite  as  strong  if  tb^  uew  iteeet  had  beea  located 
at  a  distance  of  a  mile,  and  had. been  called  ^^Oak. str^*' 
instead  of  ^  ITew  Cemetery  Avenue.^ 


I  think  the  endflpee  w$b  dearly  campeteBly  and  that  the 
judgment  ahonld  be  affirmed* 
So  ordered. 

Mr.  Ohief  Jiistioe  Sps^oub  did  not  participate  in  the 
f or^^ing  deciBion. 


[No.  8,141.] 

THE  PEOPLE  OF  THE  STATE  OF  OAUFOKNIA  v. 
THOMAS  WOODa 


Baooso  TO  O0IIT14IV  THB  aTiDBNC&— '  Wkere,  la  a  ertaliua  cue,  a 
motioa  for  a  new  trial  \m  baaad  opon  tlia  ground,  among  other*,  that 
the  eyidenee  Is  insufficient  to  Justify  the  verdict,  and  It  la  granted  b; 
an  order  of  the  Court  la  general  terma,  without  apeettying  any  par- 
tiealar  ground  opon  which  the  Omrt  proeeeded,  the  Snpreme  Ooort 
will  not  undertake  to  lerlew  the  order,  unlen  the  reoord  wte  forth 
all  the  evidence  given  at  the  trial. 

■■coBDB  ov  THS  BuPBBMB  60DBT. —  Tha  reooTda  aied  hi  the  Bnpreme 
Court  are  not  merely  prima  fade,  hat  ate  condnalve  la  their 
character. 

NoTBs  OF  Phonogbaphzc  BaPOSTBB. —  The  notes  of  evidence  taken  by 
the  Phonographic  Beporter  of  a  Court  are  prima  fade  evidenee  onlj 
la  the  Coart  hdow,  and  cannot  he  oonaldered  la  the  SnpceflM  Ooirt 

Apfbai.  from  the  Connly  Court  of  Sonoma  Ooonty. 

The  defendant  was  conyioted  of  the  crime  of  araoii  in  the 
second  degree. 
The  other  facts  are  stated  in  the  opinion. 

'Attorney  Oeneral  Jo  HainiUon,  for  AppeUant. 

Qeorge  Pearce  and  B.  fif.  Lippitt,  for  Bespondenl; 

By  the  Coort,  Wazxaox,  J.: 

This  is  an  appeal  taken  by  the  people  from  an  order  grsnt* 
ing  the  defendant  a  new  trial. 

The  grounds  upon  which  the  motion  was  made  were 
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xmmerou3«  and  among  the  otherB,  that  the  evidence  is  insuf- 
ficient to  justify  the  yerdict 

The  Older  was,  in  general  terms,  that  a  new  trial  be 
granted,  without  specifying  any  particular  ground  upon 
which  Ihe  Court  proceeded. 

As  we  htkl  in  The  People  y.  MeAuslan,  ante,  p.  55^,  we 
cannot  undertake  to  review  such  an  order  in  any  case,  un- 
less the  record  set  forth  all  the  evidence  ^veo  at  the  trial  ~ 
and  we  may  here  add,  that  even  then  it  would  probably  but 
rarely  be  disturbed  here — for  the  views  of  the  Court  below 
as  to  the  sufficiency  of  the  evidence,  formed,  as  they  are, 
upon  a  personal  observation  of  the  manner  and  general  d^ 
meaner  of  the  witnesses  who  testified  at  the  trial,  are  ?n- 
titled  here  to  the  utmost  consideration  and  doference. 

In  the  record  before  us  no  statement  of  the  evidence  is 
C(mtained  in  an  auth^itio  form.  It  is  txue  that  the  notes  of 
evidence  taken  by  Ibe  Phon<^apbic  Beporter  are  embodied 
in  the  transcript,  and  the  certificate  of  the  Reporter  is  ap- 
pended to  the  effect  that  they  constitute  a  correct  statement 
of  the  evidence,  to  the  best  of  his  knowledge  and  belief.  But 
the  Act  of  1867-8,  p.  426,  provides  that  the  Reporter's 
notes  shall  be  taken  as  prima  facie  evidence  only  —  that  is, 
of  course,  that  wherever  presented  they  are  open  to  question 
and  possible  correction.  This  provision  evidently  refers  to 
the  proceedings  to  be  had  in  lie  Court  below  upon  settle- 
ment of  statements,  allowance  of  bills  of  exoeptions,  etc  The 
records  filed  in  this  Court,  and  upon  which  we  proceed  here, 
however,  are  not  merely  prima  facie,  but  are  conclusive  in 
their  character,  and  we  have  no  means  of  correcting  the  notes 
of  the  Reporter  of  the  Court  below,  or  of  entertaining  an 
inquiry  into  their  conformity  with  the  facts  actually  occur- 
ring  in  that  Court. 

It  results  that  the  Reporter's  notes  cannot  be  eonsidered 
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in  this  Court;  ajid  th6  order  appealed  fvohii  miut  be  affimed^ 
and  it  is  80  ordered.  '  • 


[No.  2,578.1 

THOMAS  H.  HANSOlf  t;.  JAMES  S.  McOUR 

PlVRiOK  P9E  mavA^Dco.^*-*  Tke  flllng.  of  a  oHUtoii  *tor  rebeajrlng  la  not 
a  matter  ot  right,  bqt  a  privilege  glTen  bj  the  Coart,  and  govemed 
aad   limited   entirely   by   its   roles. 

Bulbs  or  Couet. — The  Oonrt,  eqaally  with  soltors,  la  hound  by  tta  nuea, 
imd  tfaey  moit-.he  oonstrned  as  statiMss'  would  ha  tionatmed* 

Loaa  OF  Pwrmozr  fob  Rehbabino  nnrosa  vs  RBACHna  thb  Clbbk. —  If 
a  petition  for  rehearing  is  placed  In  the  office  of  an  express  company, 
addressed  to  the  Clerk.  In  time  to  have  reached  him  within  the  tUne 
allowed  by  the.  mles  to  die  onSb  aad  that  la  the  cuatomaty  and  most 
reliable  means  of  transmission,  and  the  petition  falls  to  reach  the 
Clerk,  without  fault  of  counsel,  the  petition  la.  In  contemplation  of 
law,  In  the  hands  of  the  Clerk  within  the  time  Umltad  by  Che  role, 
and  If  lost,  say  bo  aqppllod  aa  other  OocuaontB  loot  from  tho  flioa 
of  the  Coort  may  bo  supplied. 

Bbcallino  Rbmittitdb. —  When  a  remittitur  la  Improperly  Issued,  tho 
Court  still  retains  Jurisdiction  of  tho  caao,  and  tho  rsmittftor  will  b« 
recalled. 

This  case  is  reported  in  42  Cal.  308. 
The  facets  are  stated  in  the  opinioii. 

^John  W.  Dwindle,  for  the  MotLOBi 
B.  B.  Mahon,  Contra. 

By  the  Court,  NrLEd,  Jit 

.   A  deeision  in  this  ca$e  was  fwdered  on  (be  Slat  of  Octo- 
bear,  1871^- 

On  the  24th  of  November  following,  the  itespondent'a 
eonnsel  deposited  in  the  express  office  ^f  Wells,,  Earga  & 
Co.,  at  San  Francisco,  a  package  addressed  to  the  Clerk  of 
this  Court,  and  containing  a  printed  petition  for  rehearing 
and  the  required  number  of  copies.    This  package,  from 
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some  unknown  ^ahaa^  did  nof :  leaoh  tHo  Clerk;  Upooi  itho 
27th  of  November,  the  QlerkisftHed-tTie.Demitti  tun  Hinder  the 
provisions  of  Kule  Twent3W)rie  of  this  Conrt 

Upon  these  factiSy  sufficiently  shown,  respondent  moves 
that  the  remittitur  be  recalled,  and  that  he  have  leave  now 
to  file  his  petition  for  rehearing.  The  propriety  of  granting 
this  motion  depends  upon  the  coastruotioh  of  Rule. Twenty 
of  this  Court  This  rule  requires  that  the  petition  for  re- 
hearing '^must  be  filed  within  twimty-five  days  after  the 
judgment  has  been  rendered ;  "  and^  further^  that  ^'  the  time 
herein  prescribed  shall  not  be  extended  by  the  Court,  and 
the  Clerk  shall  not  file  a.  .petition  after  such  time  has  ex- 
pired." 

These  plain  and  positive  provisions  cannot  be  avoided 
upon  the  ground  of  accident  or  excusable  neglect  The 
filing  of  a  petition  for  a  rehearing  is  not  a  matter  of  right 
It  is  a  privilege  given  by  the  Court,  governed  and  limited 
entirely  by  its  rules.  The  power  to  make  these  rules  is 
given  and  controlled  by  the  statute.  The  Court,  equally 
with  the  8uitor,t  ifl  bound  by  them,  until  they  axe  abrogated. 
We  must  construe  them  as  statutory  provisions  would  be 
construed.  We  can  concave  of  no  case  in  which  the  time 
for  filing  a  petition  for  rehearing  can  be  enlarged,  or  the 
failure  to  file  excused,  under  the  positive  prohibition  of  the 
rule. 

Another  question,  however,  is  presented  in  this  case.'  It 
seems  that  the  counsel  for  respondent  deposited  his  petition 
for  rehearing  in  the  office  of  the  es^ress  company,  in  ample 
time  to  reach  the  Clerk  of  this  Court  within  the  period 
allowed  by  the  rule  for  filing  the  petition,  in  the  ordinarV 
courses  of  the  business  of  the  comply.  It  also  appears  that 
this  was  the  customary  and  most  reliable  means  of  transmis- 
sion. Here,  then,  was  no  negligence  on  the  part  of  counsel. 
He  had  performed  fully,  and  in  due.  time,  all  tbM  he  could 
be  required  to  do  in  Ofidinaiy  cases,  and  in  ijie  absence  of 

Vol.  XLIir.-^ll 


MO  Key.  &  Sao«  Cavax.  Oa  i«.  £idi>.       [Sup.  Ct 


notice  that  the  petition  liad  faibd  to  moivb  at  its  place  of 
destination.  He  had  dispatched  it  by  the  ordinary  and  besi 
method;  and  we  think  ^t  when  counsel  have  fully  com- 
pleted ^keix  dnties  and  have  parted  willi  the  possession  of 
the  petition  in  the  manner  described^  and  within  ample  time 
for  its  conveyance  to  the  Court  within  the  period  limited  by 
the  rule,  it  diould  be  construed  to  be  theiK^forward  in  the 
possession  of  the  officer  of  the  Oourt  to  whom  it  was  ad- 
dressed. In  contemplation  of  law,  the  petition  was  in  the 
hands  of  the  Clerk  within  the  time  limited  by  the  rule,  and 
if  losty  may  be  supplied  as  other  documenta  lost  from  the 
files  of  the  Court  may  be  supplied. 

The  petition  being  deemed  to  have  been  filed  in  time, 
the  remittitur  issued  improperly.  This  was  not  through 
personal  fault  of  the  Clerk,  but  was  error  in  contemplation 
of  law. 

In  such  case  this  Court  still  retains  jurisdiction  of  the 
case,  and  may  order  the  remittitur  to  be  recalled. 

Ordered,  that  the  remittitur  heretofore  issued  be  recalled, 
and  that  respondent  have  leave  to  fib  hia  petition  for  le* 
hearingi 


VXo.  2,70S.] 

THE    NEVADA    COUNTY    AND    SACRAMENTO 
CANAL  COMPANY  v.  GEORGE  W,  KIDD,  JAMES 
WHARTENBY,  CHARLES  MARSH,  JOHN  DUNN, 
AND  JOHN  JENKtNS. 


Am4L  —  Obimbb  Stbikimo  Out  Pasts  or  PiAADmsM — ▲•  ortsr  ttiikliif 
ont  portiont  of  a  pleading  U  no  part  of  tho  jodgment  roll,  and  cannot 
be  reTlewed  on  appeal  from  the  Jodgment,  mdeaa  It  ta  snpported  bjr 
a  statement  on  aj^peal. 

nnfuaamt-^UNiTiNa  SarBBAL  Cadsss  of  Action  nr  Oiia  Coumt. — A 
complaint  setting  op  In  one  and  the  same  count  ownership  In,  and 
onater  from,  a  eertaln  wstar  right,  and  also  a  site  for  a  dam,  and  the 
land  on  whUHi  s  dam  ia  b«llt,  and  piayiiig  fl^r  restitstloiit  la  demar^ 
able,  tor  Improperly  uniting  aereral  eanses  of  action. 
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BttMxnent  of  Flieti. 

Appxal  from  {he  District  Court  of  the  Foarteentil  Jtidieial 
District,  Nevada  Ooim^. 

The  complaint  averred  **that  on  the  18th  day  of  Jnly, 
186T,  plaintiff  was  the  owner  of  and  entitled  to  the  posees- 
flionof  a  certain  water  right,  known  as  the  water  flowing 
down  the  South  Yuba  Biver,  situated,  l7^>  9Jid  being  in 
the  County  of  IT'evada,  State  of  California,  at  a  point  about 
four  hundred  and  .twenty  rods  above  the  summit  of  the  gap 
which  divides  the  waters  of  the  South  Yuba  Eiver  from 
Bear  Biver,  at  the  point  where  a  large  pine  or  fir  tree  lay 
across  said  river  in  ^e  year  1855,  said  point  lying  and  being 
in  Washington  Township,  in  said  county;  and  at  the  same 
point  where  plaintiff,  in  the  year  1855,  commenced  to  con- 
struct a  dam,  and  where  a  certain  dam  now  claimed  by 
defendants  is  now  located.  Plaintiff  avers  that  plaintiff  is 
now  the  owner  and  entitled  to  tbe  possession  of  said  water 
right  Plaintiff  avers  that  plaintiff  is  the  owner  of  and 
entitled  to  the  possession  of  the  site  for  a  dam  at  said  point 
in  said  Yuba  Biver,  and  the  dam  constructed,  and  the  land 
on  which  the  same  is  built,  and  also  the  canal  or  flume 
leading  from  said  point,  dug  or  made  down  the  easterly  side 
<if  said  river  a  distance  of  four  hundred  and  twenty  rods, 
and  has  so  been'the  owner  since  said  18th  day  of  July,  1867. 
Plaintiff  further  avers  that  defendants,  and  those  tiirough 
whom  they  daim,  wrongfully,  unlawfully,  and  without 
plaintiff's  consent,  on  said  18th  day  of  July,  1867,  entered 
upon  said  water  right  and  the  dam  of  plaintiff,  and  the  canal 
and  land  where  the  same  are  located,  and  deprived  plaintiff 
of  the  possession  thereof,  and  now  still  continue  to  deprive 
plaintiff  of  the  possession  of  the  same,  by  reason  of  which 
wrongful  act  oi  defendants  plaintiff  is  whdly  prevented 
from  using  and  enjoying  said  water  right,  and  die  said  dam 
and  eanaL''    The  prayer  was  for  restitution  and  an  injune- 
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tion  to^  rG^tr^in  ^ff^dn^to  ^Erop^.^terferiiag  wtl^  the  water 
right,  and  for  general  relief.  .    r  •.'  >  . 

The  defendants  moved  to  strike  out  the  averments  in  ref- 
erence to. the  water  right,  on  the  gi;ound  that  ejectxaent  would 
not  lie  to  reeoyer  it;  .that  the  all^g^tio^s  were  not  material  to 
the  cause  of  action  set  forth,  and. that  qo  faroperty,  or.right 
of  properly^  i^. plaintiff,, was  averred  in  that  portion  of.  the 
complaint.  Thej  also  demurred,  w  thie  ground  that  several 
(Causes  of  actixm  were  improperly  united  in  the  same  couiit, 
to  wit:  a  cause. of  action  arising  from  allied  eixpulsicm, 
i^d  a  motion  of  plaintiff  Jby  defendants  fron^  and  wrongful 
detention  by  defendants  of,  ft  specific  pitrcd  of  real  property, 
with  ?.  cause  of  action  rising  f rom  all^;ed  expulsion,  anjl 
a  motion  of  plaintiff  f^rom,  and  n^oi^ul  d^ntion  by  defend- 
ants  of ,  a  w^Jij^j:  right.  «,    . 

The  Court  below  granted  the  motLQfi  tp:  strike  out  and 
sustained  the  demurrer,  ^nd  gave  the.  plaintiff  thirlgr  days 
to  amend.  T)^e  plaintiff,  having  d^lined  to  amend,  and  hk 
complaint  having  been  dwnissed,  jqppealed  fr<»n.  the  judg- 
ment. ,  ,,/ 

W.  H.  Bulloek,  for  Appellant 

This  is  not  an  lustion  <tf  ejeotnUent^*  as  assumed  by  defend* 
ants.  .  It  is  lUi  nction  for  an  injunclimi  and  for  general  relief. 
The  oommon  law  d^nition  of  acrtions  is  abolished  by  our 
Practice  Act;. and  it  makes  no  difference  what  the  action 
would  be  called  at  common  law.  It  is  true  that  by  die 
common  law  an  acdcn  of  ejectment  would  ml  lie  for  run- 
ning water.  But  the  gravamen  hem  is  the  water  right 
The  site  for  a  dam,  the  dam  itself,  aiid  the  flume,  are 
merely  appurtenant  to  it,  and  would  be  worthless  without  it 
A  water  right  as  pioperty,  and  has^  been  recognised  as  such 
by  repeated  decisions  of  this  Court  (Hill  v.  Neuman,  6 
Oal.  445;  KiddY.  Laird,  16  Oai  162  >*  Hoffman  ▼.  8ione,  7 
Cal.  47.) 
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In  this  State  a  wate^  iright  i&  aompthing  more  than  a  i^ere 
easemen;^  or  incorporeal,  hereditameiat ;  and  if  a  partj  iaouBt^ 
an  action  will  lie  to  reower  it  by  ita  true  name  of  watc? 
right.    (37Cal.326.) 

"4.  C,  Niles  Bhi  Nttes  'SearXes,  tor  llespondents. 

As  there  is  no  statement  on  appeal  or  biU  of  exceptions, 
this  case  comes  np  on  the  jndgmcaitiMl  alone.  iThe  motion 
and  order  to  strike,  out  ar^  no  j>^t  of.  the  j.ii(Jgm^nt  roll,'.tmd 
therefore  cannot  be  considered  on  tl^is,  ^P^aI^  {Sutter,  y# 
San  Francisco/ M  Cal.  114;  We<Aer&ee  V,  -CarroZ?/ 33  Cal^ 
652;  Sarper  v.  Minor,  27  Oal^  109;  Qatea.v.  Walk^j;^^ 
Cal.  290.)  /  ...       .  .      ;.,  „.., 

The  demurrer  vas  properly  sustained.  It  was  interp<>^ed^ 
to  the  whole  complaint,  and  must  be  ^construed  in  relation  t^ 
the  entire  pleadii^.  The  water  right  —  6upp<>sing  wq  could 
enter  upon  and  take  possession  of  such  a  thing — is  not  det- 
pendentj^  nor  is  it  averred  to  be  dependen^t  upon  or  appurte- 
nant to  the  dam  '  and  canal  afterwards,  inentioned  in.  th? 
complaint.  Though  the  water  right, could  not  exist  without 
some  dam,  or  ditch,  or  other  contrivance  for  its  diversion  or 
use,  yet  it  might,  very  wall  exist  withoutlihe  dam  or  ditch 
mentioned.  We  might  be  entirely  filling  to  yield  to  plaint- 
iff the  possession  of  the  dam^  and  canal,  and  flume,  and  yet 
contest  its  claim  to  the  use  of  the  waters  of  the  Yuba.  We 
may  have  other  ditches,  above  or  t^elow  upoiiN  the  stream, 
by  which  we  would  be  entitled  to  divert  every  drop  of  the 
water.  We  could  make  numerous  issues  as  to  the  waiter 
right,  such ,  as  abandonment,  purchase  of  right  from  prior 
appropriators,  etc.,  which  would  be  entirely  consistent  with 
plaintiff's  ownership  of  the  dam  and  canal.  We  are  entitled 
to  have  the  several  causes  of  action  so  stated  that  we  cai^ 
demur,  or  take  other  issue  upon  each  —  that  we  can  admit 
the  one  and  deny  the  other,  as  the  facts  of  the  case  may 
.warrant  t 
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This  question  was  fttlly  argued  and  determined  in  the  case 
of  Nevada  County  and  Sacramento  Canal  Co.  v.  Kidd,  37 
Oal.  309 ;  and  there  are  reasons  why  the  decision  in  that  case 

—  the  parties,  properly,  and  cause  of  acticfn  being  the  same 
aa  in  this  —  should  be  oonsidered  as  ree  adjtidicala — the 
law  of  this  case. 

By  the  Court,  Waixaob,  C.  J. : 

First — Upon  motion  of  the  defendants,  an  order  was  al- 
tered striking  out  a  portion  of  the  complaint.  The  appeal  is 
taken  from  the  judgment  and  from  an  order  sustaining  a  de- 
murrer to  the  complaint  That  an  order  striking  out  a  por- 
tion of  a  pleading  may  be  reviewed  here  upon  appeal  from 
Ihe  judgment  is  true;  but  it  is  no  less  true  that  such  an  order, 
being  in  itself  no  part  of  the  judgment  roU  (section  two 
hundred  and  three),  cannot  be  so  reviewed  except  it  be  sup- 
ported by  a  statement  on  appeal ;  and  here  there  is  none. 

Second  —  The  Court  sustained  a  demurrer  to  the  com- 
plaint, with  leave  to  the  plaintiff  to  amend,  and  no  amend- 
ment having  been  made^  rendered  judgment  dismissing  the 
action. 

It  is  dear  that  several  causes  of  action  have  been  improp- 
erly united  —  mingled  together  —  in  the  complaint.  The 
entry  upon  the  "  site  for  a  dam  ** —  the  *^dam  constructed 

—  the  "  land  on  which  the  earns  is  built/'  etc.  (as  was 
here  in  N.  C.  and  S.  C.  Co.  v.  Kidd,  37  Cal.  282),  "may 
perhaps  be  regarded  as  a  single  cause  of  action ;''  but,  as  was 
then  said  also,  "the  water  right  *  *  ♦  is  a  different 
thing.''  The  complaint^  containing  as  it  does  but  a  single 
cause  of  action,  and  counting  upon  an  invasion  of  all  these  in 
that  count,  is  clearly  obnoxious  to  the  demurrer  interposed 
under  subdivision  five,  section  forty,  of  the  Practice  Act 

Judgment  affirmed. 

Mr.  Justice  Nilbs,  having  been  of  coimsel  in  llie  Court  be- 
low, did  not  sit  in  this  case. 


H 
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[No.  2,160.1 

ALFRED  WOOD,  Administbatob  with  the  will  an- 

NBXHD  OF  THE  EsTATE  OF  H.    F.   WoOD,  DECEASED,  V. 

M.    J.    QOODFELLOW   and    THE     KEYSTONE 
QUARTZ  MINING  COMPANY. 

STATUTI     of     LXMITATIONB     SirSFItNDBD     BT     CdNSKHT     07     MOBTOAOOE. —  8o 

loDg  as  a  mortgagor  holds  the  equity  of  redemption,  and  no  other 
rights  intervene  hy  reason  of  subsequent  liens  or  incumbrances,  he  has 
the  power  by  written  stipulation  under  the  statute,  or  by  absenting 
himself  from  the  State,  to  suspend  the  running  of  the  Statute  of 
Limitations. 

iCoBTOAooB  Cannot  ArPBcr  Bubsbqdbnt  Incumbranceb. —  As  against 
subsequent  iBeumbrancers  or  a  subsequent  holder  of  the  equity  of 
rtdemptlon,  the  mortgagor  has  no  power  by  stipulation  to  prolong  the 
time  of  payment,  or  in  fmy  manner  to  increase  the  burdens  of  the 
mortgaged   tiremises. 

Cabis  OOMiiBNTZD  ON. —  L&r4  ▼.  MoTtU,  18  Cal.  482;  MoOariy  t.  Whtte, 
21  Cal.  405;  Lmu  t.  Morrin,  20  Cal.  SOO;  Low  t.  AUen,  28  Cal.  141: 
Lent  ▼.  Bhear,  26  Cal.  861 ;  Barber  y.  Babei,  86  Gal.  11 ;  Sichel  ▼. 
Oarillo,  42   Cal.   498,   commented   on. 

0BATUTB  ov  Limitations  whbbb  Thibo  Pbbsons  bbcomb  Intebestbd 
SuBSBQtTiiNT  TO  MotBTOAQB. —  When  third  persons  have  acquired  inter- 
ests in  mortgaged  property  subsequent  to  the  mortgage,  they  may  In- 
Toke  the  aid  of  the  Statute  of  Limitations  as  against  the  mortgage, 
•▼en  though  the  mortgagor,  as  between  himself  and  the  mortgagee. 
may  have  waived  its  protection. 

Mo     DlFrBBBNCB     BBTWBBN     SUSPBNSIOM     BT     WAITBB     AND     BT     ABSBNCB. — 

There  Is  no  difference  In  principle  between  the  suspension  of  the 
running  of  the  Statute  of  Limitations  resulting  from  an  express 
waivtr  and  one  eaused  by  voluntary  act  in  absentUig  oneaelf  from  the 
State. 

BBLATION     BBTWBBN    THB     MOBTQAOBB     and    THB     SUCCBSSOB    of     THE     MOBT- 

OAGOB. —  When  the  mortgagor  has  parted  with  his  title  to  the  prop- 
erty and  ceased  to  have  any  interest  therein,  those  who  have  suc- 
ceeded to  his  rights  stand  in  the  same  relation  to  the  mortgagee  as 
If  they  had  originally  made  the  mortgage  on  their  own  property  to 
•eeure  the  debt  of  the  mortgagor. 
JcnoN  ovoN  Mobtoaob  Babbb)  avtbb  BVsira  Ybabs. —  Where  a  mortga^vir 
transfers  his  interest  in  the  mortgaged  pronlses  to  a  third  person, 
the  mortgage,  as  contradistinguisbed  from  the  mortgage  debt,  Is  to  Im» 
deemed  a  contract  in  writing  in  the  sense  of  the  statute  on  whicb  uti 
action  flftust  be  brought  within  fonr  years  from  the  time  when  tb^ 
mctlea  would  Ua,  Is  order  to  gvoid  the  bar  of  the  Statute  of  Limitations. 
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Appbax.  from  the  District  Court  of  the  Tenth  Judicial 
District,  Sierra  County.  -      , 

The  facts  are  stated  in  the  opinion* 

P.  Vanclief,  D.  ff*  Covde^^  and  James  QiMowag,  i^ 
Appellant. 

Baa-slaw  &  Qarher,  iox  Eesp9ndenta. 

By  the  Court,  Orookibtt,  J.: 

This  is  an  action  to  foreclose.^  mortage  made  by  Good- 
fellow  in  June,  1860^  on  his  undivided  interest  in  liie  Key- 
stone mine  and  mill  The  mortgage  was  duly  recorded 
about  the  time  it  was  executed.  Subsequently,  in  October, 
1860,  and  May,  1862,  two  other  mortgages  were  made  upon 
the  whole  properly  by  Qoodfellow  and  the  other  joint  owners, 
which  twt)  last  named  mortgages,  in  October,  1862,  were 
duly  assigned  to  Harris  &  McCarthy,  who  immediately  com- 
menced an  action  to  foi^eclose  them,  but  failed  to  make 
Wood,  the  holder  of  the  first  mortgage,  a  party  to  the  action. 
On  the  3d  day  of  November,  1862,  they  obtained  a  decree 
of  foreclosure,  under  which  the  entire  property  was  sold  <» 
the  6th  day  of  December,  1862,  to  Harris  &  McCarthy,  who 
entered  into  possession  on  the  12th  day  of  the  same  month. 
There  having  been  no  redemption,  they  obtained  the  Sher- 
iff's deed  on  the  8th  day  of  June,  1863,  and  on  the  30th  day 
of  March,  1864,  conveyed  the  whole  property,  by  absolute 
deed,  to  the  defendant^  the  Keystone  Quartz  Mining  Com- 
pany, which  has  thenceforth  continued  in  possession. 

It  appears  from  the  findings,  that  GoodfeUow  left  this  State 
on  the  15th  of  November,  1862,  and  has  never  returned  to 
it;  and  that  Wood,  the  holder  of  the  first  mortgage — for  the 
foreclosure  of  which  this  action  is  brought — had  actual  notice 
<m  the  8d  day  of  January,  1863,  of  the  two  subsequent  mort- 
gages and  of  their  registratiogti,  axld  of  the  sale  to  Harris  & 
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McOartlij  tindcfr  the  deci^ee  of  fo^eclosnire;  and  that  they 
were  then  in  possession.  Wood  died  on  the  4th  day  of 
March,  1868,  and  this  action  was  brought  by  his  adminis- 
trator on  the  11th  day  of  May,  1868.  The  chief  defense 
relied  upon  by  the  Keystone  Quartz  Mining  Company  is  the 
Statute  of  Limitations,  and  this  defense  having  been  sus- 
tained by  the  District  Court,  the  plaintiff  has-  appealed. 

In  a  very  able  and  ingenious  printed  argument  the  counsel 
for  the  plaintiff  insists  that  the  action  is  not  barred,  because, 
«8  he  claims:  Firsts  the  mortgage  is  btlt  a  collateral  security 
for  the  debt,  and  is  only  an  incident  to  it;  and  that  if  the 
debt,  which  the  mortgage  was  made  to  secure,  is  not  barred, 
the  mortgage  cannot  be ;  second,'  the  mortgage  debt  in  this 
case  is  not  barred,  for  the  reason  that  the  mortgagor.  Good- 
fellow,  left  the  State  in  November,  1862,  and  has  never 
returned,  and  that  by  the  express  terms  of  section  twenty- 
two  of  the  Statute  of  Limitations  "  the  time  of  his  absence 
shall  not  be  part  of  the  time  limited  for  the  commencement 
of  the  action."  The  argument  wouW  be  impregnable  if  it 
were  conceded  that  the  Keystone  Quartz  Mining  Company, 
which  ha«  succeeded  to  and  now  holds  the  equity  of  redemp- 
tion of  the  mortgagor,  Ooodfellow,  occupied  precisely  his 
status  under  the  statute.  If  Goodfellow  sifll  held  the  equity 
of  redemption,  and' if  the  action  was  against  him  alotie,  it  is 
evident  his  absence  from  the  Btate  would  afford  a  sufficient 
answer  to  the  plea  of  the  Statute  of  Limitations.  So  long 
as  he  retained  tiie  equity  of  redemption,  and  no  other  rights 
had  intervened,  by  reason  of  subsequent  liens  or  incum- 
brances, he  had  the  power,  by  written  stipulation  under  the 
statute,  to  extend  the  time  within  which  the  debt  should  not 
be  barred,  or  he  might  suspend  the  running  of  the  statute 
by  his  absence  from  the  State.  So  long  as  his  rights  only 
were  to  be  effected,  it  was  within  his  power  to  suspend  the 
operation  of  the  statute,  either  by  written  stipulation  or 
bgr  absenting  himself  from  the  Stete.    But  thiif  Court  fans 
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repeatedly  decided  that  as  against  aabsequent  incumbrances, 
or  a  subsequent  holder  of  the  equity  of  redemption,  the 
mortgagor  has  no  power,  by  stipulation,  to  prolong  the  time 
of  payment,  or  in  any  manner  increase  the  burdeoB  on  the 
mortgaged  premises.  {Lord  v.  Morris,  18  Oal.  482 ;  MeCaHy 
V.  White,  21  CaL  495 ;  Lent  v.  MorriU,  25  CaL  600;  Law  ▼. 
Allen,  26  CaL  141;  Lent  v.  Shear,  26  CaL  361;  Barber  v. 
Babel,  36  CaL  11;  Sichel  v.  CarriUo,  42  Cal.  493.) 

In  Belloc  v.  Davis,  38  Cal.  242,  we  held  that  as  against 
subsequent  incumbrances  the  mortgagor  had  no  power,  by 
stipulation,  to  convert  the  debt  from  a  currency  demand  into 
one  payable  in  gold  coin.  These  cases  proceed  on  the  theory 
that  those  who  acquire  interests  in  the  mortgaged  property, 
whether  by  conveyance  or  lien,  subsequent  to  the  mortgage, 
may  stand  upon  their  rights  as  they  were  when  they  acc^uired 
them ;  and  that  it  is  not  in  the  power  of  the  mortgagor,  by 
any  act  of  his,  to  change,  restrict^  modify,  or  abridge  them. 
He  has  no  power,  by  stipulation,  to  defer  or  suspend  the 
running  of  the  Statute  of  Limitations.  We  do  not  under- 
stand counsel  to  controvert  this  proposition.  But  his  argo- 
ment  is,  that  by  the  very  terms  of  the  law  itself,  and  not  by 
reason  of  any  stipulation  on  the  part  of  Goodfellow,  the 
statute  ceased  to  run  when  he  left  the  State,  and  that  no 
additional  burden  has  been  imposed  upon  the  property, 
except  that  which  the  law  itself  imposed;  and  that  when 
third  persons  subsequently  acquired  an  interest  in  it,  they 
must  be  held  to  have  done  so  subject  and  in  subordination 
to  the  power  of  the  mortgagor  to  suspcind  the  running  of  the 
statute,  by  absenting  himself  from  the  State,  as  he  had  the 
right  to  do.  The  argument  assumes  that  a  subsequent 
holder  of  the  equity  of  redemption,  or  a  subsequent  incum- 
brancer, stands  in  the  shoes  of  the  mortgagor,  and  cannot 
invoke  the  aid  of  the  statute  in  the  given  case,  because  he 
could  not.  But  it  is  the  settled  doctrine  of  this  Court,  as 
will  be  seen  from  the  authoriti/OB  above  cited,  that  wh^ 
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third  person  have  aabeeqnently  acquired  interests  in  the 
mortgaged  property  they  may  invoke  the  aid  of  the  statute 
«8  against  ihe  mortgage,  even  though  the  mortgagor,  as 
between  himaeif  and  the  mortgagee,  may  have  waived  its 
protection ;  and  we  see  no  difference  in  principle  between  a 
enspension  of  the  running  of  the  statute  resulting  from  an 
express  waiver,  and  one  caused  by  his  voluntary  act  in  ab- 
senting himself  from  the  State.  In  either  case  It  is  the  sole 
act  of  the  mortgagor,  performed  at  a  time  when  he  had  lost 
his  rightful  control  over  the  property,  and  when  other  in- 
terests had  intervened,  which  ought  not  to  be  dependent  for 
their  protection  on  the  conduct  of  the  mortgagor.  When 
the  mortgagor  has  parted  with  his  title  to  the  property,  and 
ceased  to  have  any  interest  therein,  those  who  have  suc- 
ceeded to  his  rights  stand  in  the  same  relation  to  the  mort* 
gagee  as  if  they  had  originally  made  the  mortgage  on  their 
own  property  to  secure  the  debt  of  the  mortgagor.  The 
mortgagor  has  no  interest  in  the  property,  nor  are  th^ 
imder  obligation  to  pay  his  debt.  Their  property,  however, 
is  bound  as  collateral  security  for  its  payment,  under  the 
mortgage,  which  is  a  contract  in  writing,  by  which  the 
property  is  pledged  as  a  security  for  the  debt.  The  mort- 
gage, in  such  a  case,  has  the  same  effect  in  law  as  if  it  had 
been  originally  made,  as  a  separate  instrument,  by  the  parties 
succeeding  to  the  rights  of  the  mortgagor  to  secure  his 
debt.  If  A.  make  a  mortgage  on  his  own  property  to  B. 
to  secure  a  debt  owing  from  C,  the  action  to  foreclose  the 
mortgage  must  be  brought  within  four  years  from  the  time 
when  the  debt  became  due.  The  time  could  not  be  pro- 
longed by  any  stipulation  between  B.  and  C.  to  which  A. 
was  not  privy.  But  when  the  four  years  were  about  to  ex- 
pire,  could  0.,  under  our  law,  indefinitely  postpone  the  bar 
of  the  statute,  and  render  it  nugatory  as  to  A.,  by  absentincf 
bimself  from  the  State,  and  never  returning?  The  argu- 
ment of  the  plaintiff's  counsel  necessarily  leads  to  this  re- 
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salt.  Bnt  we  bave  not^  heretof  oxe,  so  interpreted  the  statute 
On  the  contrary^  we  have  imifonnly  held  in  analogous  case« 
that  the  mortgage,  bA  coniradistiiigmBhed  from  the  mortgage 
debt,  in  such  cases  is  to  be  deemed  a  contract  in  writing  it 
the  sense  of  the  statute,  on  which  the  action  must  be  bro«^ 
within  four  years  from  the  time  when  the  action  would 
lie,  in  order  to  avoid  the  bar  of  the  statute.  If  we  had  ajay 
doubt,  on  rlBaaon  or  authority,  whether  the  rule  is  proper,  it 
has  been  too  long  established  in,  thi^  .State  to  be  now  dis- 
turbed. 
Judgment  affirmed. 

.    Hr.  Chief  Justice  Esopi^  dissented* 

[The  foregoing  opinion  was  rendered  at  the  October  Term, 
1870.  After  a  rehearing  the  following  decision  was  mads  at 
the  January  Term,  1872*-*-K»POB.TBa]: 

By  the  Court,  Crockett,  J.: 

After  a  careful  reexamination  of  the  printed  argnmenta 
on  behalf  of  the  appellant,  we  adhere  to  the  views  expressed 
in  the  opinion  heretofore  delivered  in  this  cause,  which  will, 
therefore,  stand  as  the  opinion  of  the  Court 

Judgment  affirmed, 

Mr.  Justice  Bkodss  did  not  express  an  opinion* 
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OATHMIT^  'SLjAlTTEBY^  ^if   nn 

•  EsTA^ji  of  Miotti^L  SiJitoEBy^'DEG»AfflBt>,''P.  HENIty* 
-  HALL,  ANDEcEW'Mla.liSy  EDWARD  O.  HINSHAW^ 

OterON  HUBBELL^  THOMAS  ^MoOUNE,jkNi>  JOHN 

*  'SHARON;.     ■-  •     "    ,.-  ,       ..  

y^   '.■  •'-   )►'.  •   ,:>  r...  .    "   '   '  . 

^       OF.F4Qn. —  Under  ..a   SBneraJ    demurrer   that   a   qompl'aint   does   not 

state' facta   sufficient  *to   constttnte   a    cause   of   action,   an    objection 

^iiMt  Iw  ta|[en  tfaidt'lt  Is  mtt'^  aUibiguobk 

^mawt'  tir  Fjetds  dv  .SBmJto'-itr  PossssAioir' — Qxsmwnos  07  .DxunrNi 

AB  TO  PossE93ios,-7  Wbsce  a  number  of  jiettjcr^  on  a-  Mexican  grnflt 

' .  ^  deeded  their  claims  and  contributed  money  to  trustees,  u^ider^an  agree- 

'ment  that  the  ttoWtees  ^re-to  buy  up'te^'Wrimt  tltW/aurf  afterwar<d 

.tfeed  to  earn  seEtHw  the  land  in  his  po^esslon,  and  there  ^s  a  dU* 

j^ate  between  t^  pf  .tha  settlers,^  ^  ^  ^^^  ^  ^  ^^^^  ^^  *  l^^^' 

tic^lar  piece ;  hei^,  ^hat  though  the  extent  of  one'^  possession  would 

Cenerally  be  l&dlcaM  by  bis  tehfka^  it  w&s  the  -islet  bii  actual  possfe'sston^ 

wtth' or  without  ft  ieaes^j krUcik /Would  entitle  the  ^osctesabr  to.  a. deed 

A!ppxAii- from  the  District  Co«irt  of  tLe.  Seventh  Judicia) 
Sistriist,  SonoxBa  CdoBty.'  i 

The  compkinV  after. setting  taidb'^e  death  of  Miohae) 
Sbutfany,  and  -tiie  appoin/tiDikit  and  qnalifioatioii  of  the  plaim 
tifF  aflihisiadininisttatrixy  and  Hkm  poaseasioti  o£  the  deeeas^d^ 
and  cii^ktfplstixxlifly  as.hia  odmiiiistratrbt,  of  a  poition  (soiiia 
biro  himdied  and  twenty  acres)  of  the  Blucher  Bandio,  in 
fionoana  L€bn»fy;  deoevibiiig  it,  proceeded  ito  all^e  -fhai 
wlkfle.aaid  plaintiff^  and  $ymeat  many  bther  aettlers,  possefia- 
ing^  oithei^  poiiftionB  of  tliMranchoy  were  so  setifc^edy  and  Imd 
0Dch  poasesmcn^'it-rwaa'aaeeirtained  licit' the  JandTwaB  didmed 
bnd-  held  try  a  vaUd  title  then  oatatsnding^  and  adyerse  to 
tfaeraaid  settlers^  that^ifceiietipdny  No^ediber  1^,  I8d6>  said 
fiefjtlera^  iiticfaiding  plaintiff,  •  appointed  >a  'camnitttee,' •  condett* 
ii«'o£  ^eibdahta  Hall,  llllla^.  BinsKai^r,  ^ubbeH,  and'Mi> 
Cnnec,  MmUk  m.'agreeiM&ti'andtifll(iKf8iBnd99gi:thai')^^ 
eommittee  wonid  purchase  and  procure,  for  the  benefit  and 
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1106  of  said  aetders^  including  the  plaintiff ,  and  in  a  trust  for 
them,  and  each  of  them,  including  the  plaintiff,  anj  and 
all  outstanding  title,  or  titles,  in  said  Blucher  Bancho^  held 
adversely  to  them  and  to  each  of  them;''  that  said  ooin- 
mittee  accepted  the  trust,  and  promised  and  agreed  to 
execute  the  same;  that  '4t  was  mutually  agreed  by  said 
setUers,  and  by  said  oammittee,  that  the  parcels  of  lands 
possessed  foy  them,  and  eacdi  of  Aem,  respectively,  ahoald 
be  assessed  as  to  ihe  value  of  each  tract  separately,  taking 
in  the  estimate  quantity  and  quality  of  each  paicel  or  tract 
of  land  possessed  by  each  settler,  and  the  value  of  each  tract 
to  be  in  such  manner  ascertained;  that  said  assessment  was 
made  of  all  of  said  tracts  of  land,  including  the  land  of  the 
plaintiff,  in  accordance  with  said  agreement;  that  said 
assessment  was  to  be  made  in  reference  to  the  amount  said 
committee  mi^t  have  to  pay  for  the  whole  of  said  Blucher 
Rancho;  that  the  land  above  described  was  assessed  to  the 
plaintiff  at  the  price  of  seven  dollars  per  acre;  that  for  the 
purpose  of  facilitating  the  aetiom  of  said  committee,  and  the 
better  enabling  them  to  carry  out  said  agreement  between 
said  settlers  and  said  committee,  said  settlers,  including  this 
I^aintiff,  did,  on  November  18th,  1865,  make,  execute, 
and  deliver  to  said  committee  thm  joint  deed  in  writing, 
whereby  ihe  said  settlers,  and  eaidx  oi  them,  including  the 
plaintiff,  conveyed  to  said  committee,  as  joint  tenants,  and 
not  as  tenants  in  common,  all  the  right  and  title  owned  and 
claimed  by  each  of  said  settlers  of,  in^  and  to,  said  Blucher 
Bancho,"  which  said  deed  waaaiuly  recorded;  that  said 
oommittee  purchased  all  the  ^Kitstanding  titles  to  said 
rancho;  that  in  accordance  with  said  agreement,  the  plain* 
tiff  paid  the  entire  assessment  on  the  said  tract  of  land 
claimed  by  Michael  Slattery  in  his  lifetime,  being  the  tract 
before  described;  that  after  said  paym«at,  aad  before  the 
eommeaicemeiit  of  suit,  plaintiff  demanded  of  said  com- 
mittee a  proper  deed  to  her,  as  aneh  administratrix,  which 
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she  presented  to  them  for  exeoation;  bat  that  thej  Had 
refused^  and  still  refused^  to  execnte  or  deliver  the  same^  or 
in  any  manner  to  comply  with  their  agreement  with  her,  to 
her  damage  five  hundred  dollars." 

The  complaint  proceeded  to  allege  that  the  defendant 
Sharon  pretended  to  some  right  or  interest  in  a  portion 
(twenty-four  acres)  of  said  land  of  plaintiff;  that  said  pre- 
tended claim  was  without  foundation,  and  had  been  det  up 
to  prevent  the  said  committee  from  executing  the  deed  to 
her;  and  prayed  that  Sharon  might  he  compelled  to  set 
forth  the  claim  **  which  he  pretends  to  have  to  said  portion 
of  said  land  by  him  claimed,  and  detained^  and  withheld, 
and  from  which  said  Sharon  has  kept  the  plaintiff  ousted 
since  November  18th,  1865,  to  her  damage  three  hundred 
dollars."  The  complaint  closed  with  a  prayer  for  damages 
as  alleged;  for  an  order  compelling  the  trustees  to  execute 
a  deed  to  her;  for  a  writ  of  restitution  compelling  Sharon 
to  deliver  up  the  portion  of  said  land  claimed  by  him,  and  for 
general  relief. 

The  defendants  interposed  a  general  demurrer  to  the  com- 
plaint, on  the  ground  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,-  which  was  overruled.  They 
then  answered,  and  set  up  that  defendant  Sharon  was,  and 
had  been  since  1861,  in  the  continuous,  open,  notorious, 
adverse,  and  exclusive  possession  of  the  twenty-four  acres 
of  land  in  controversy;  that  Sharon  was  one  of  the  settlers, 
and  possessed  other  land;  that  all  his  lands,  including  the 
twenty-four  acres,  were,  and  had  been  since  1861,  inclosed 
by  hid  fences;  that  he,  and  not  the  plaintiff,  was  entitled  to 
the  deed  to  the  twenty-four  acres  piece;  that  a  proper  deed 
had  been  tendered  to  the  plaintiff  of  all  the  land  daimed  by 
ber,  except  said  piece,  and  that  she  had  refused  it. 

The  cause  was  tried  by  the  Court^  and  after  much  testi- 
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mony  as  to  posseesion  of  the  twentj-four  acree  piece^  con- 
flicting in  its  character^  resulted  in  a  judgment  for  the 
plaintiff  as  prayed,  but  without  damages.  The  defendants 
mbved  for  a  new  trial,  which  being  denied,  they  appealed 
from  the  judgment  and  order. 

F.  D.  Golton,  for  Appellants. 

I.  The  complaint  does  not  state  facts  sufficient  to  oonsti- 
tn^  a  cause  of  action,  and  is  insufficient  to  sustain  the  judg- 
ment rendered,  in  this:  that  there  is  no  allegation  in  said 
complaint  as  to  the  manner  in  which  the  defendants  Hall, 
M^lls,  Hinshaw,  Hubbell,  and  McCune  were  to  execute  the 
alleged  trust,  nor  as  to  whom  they  were  to  convey  the  lands 
purchased,  nor  as  to  what  particular  lands  they  were  to  con- 
vey to  the  plaintiff;  and  further,  if  it  be  held  that  they  were 
to  convey  an  undivided  interest,  the  judgment  requiring 
them  to  convey  a  specific  tract  by  metes  and  bounds,  is  erro- 
neous. 

II.  A  new  trial  should  be  granted,  upon  the  ground  that 
the  testimony  shows  that  the  terms  of  the  trust  under  which 
s^d  defendants  Hall,  Mills,  Hinshaw,  Hubbell,  and  McCune 
'reiceiyed  the  deed  from  the  settlers,  and  purchased  the  title 
to  the  Blucher  Rancho,  were  that  said  defendants,  trustees, 
were  to  deed  to  6ach  of  the  settlers,  for  whom  they  held  in 
trust,  that  portion  of  the  Blucher  Rancho  included  within 
the  fences  of  such  settler,  and  that  the  land  in  controversy 
was  not  included  within  the  fences  of  said  plaintiff  at  any 
time,  but  was  at  time  of  suit  brought,  and  for  more  than  six 
years  next  preceding  had  been,  included  within  the  fences 
of  defendant,  5"ohn  Sharon. 

WHU&m  Boa  and  0.  W.  Lam/gdon,  for  Respondent 

It  .sufficiently  appears  f  f  om  the  avennents  of  the  complaint 
what  the  duty  of  the  trustees  was.  It  is  plain  that  it  was 
their  duty  to  purchase  the  title  opposed  to  the  rights  of  the 
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settlers.  For  whose  benefit!  Certainly  for  the  benefit  of 
the  settlers.  To  what  extent  was  this  outstanding  title. 
opposed  to  the  rights  of  the  settlers  I  Certainly  to  the  full 
extent,  which  to  them  pertained,  had  not  such  outstanding 
title  existed.  The  doctrine  taught  in  2  Stores  Eq.  Jur.,  Sec, 
1210,  applies  to  this  case;  and  from  the  facts  stated  there  is 
a  clear  and  definite  conclusion  of  law  in  respect  to  the  rela- 
tion of  the  trustees  to  the  settlers,  and  each  of  them.  If  the 
facts  stated  legally  constitute  a  trust,  it  is  sufficient.  Here 
the  plaintiff  avers  that  she  was  in  possession  of  a  certain 
tract  of  land,  which  she  describes;  that  she  understood  that 
another  person  had  a  valid  title  to  it ;  that  she  ascertained  it 
would  require  one  thousand  nine  hundred  and  seven  dollars 
aif d  forty-five  cents  to  purchase  the  title ;  that  they  received 
the  money  under  an  agreement  to  purchase  it,  and  did  with . 
that  money  purchase  it  Now,  would  it  not  be  absurd  to 
interpret  such  averments  to  mean  that  she  expected  them  to 
purchase  other,  less,  or  more  land  than  what  she  claimed  by 
her  description?  What  sufficiently  appears  in  the  pleading 
without  a  formal  allegation,  need  not  be  expressly  averred. 
(Co.  Litt  808 ;  Yelv.  176,  and  note  2  N.  Rep.  77.  See,  also. 
Practice  Act,  Sec  70.) 

As  to  the  testimony,  it  was  clearly  shown  that  it  was  pos- 
session, and  not  merely  inclosures  by  fences,  that  was  to  in- 
dicate the  rights  of  the  respective  settlers.  As  to  the  facts  of 
possession,  the  testimony  of  Sharon  was  contradicted  in 
every  important  particular  by  a  number  of  witnesses.  The 
decisions,  that  a  judgment  will  not  under  such  circumstances 
be  disturbed,  are  so  numerous  that  it  is  unnecessary  tp  recite 
theiiL 


By  the  Court,  Waixaos,  J.: 

The  demurrer  to  the  complaint  was  properly  overruled ;  it 
"was  general — that  the  complaint  did  not  state  facts  suffi- 

Voi.  XLIIL^lt 
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cient  to  constitute  a  cause  of  action.  Under  such  a  demurrer 
objection  cannot  be  taken  that  the  complaint  is  merely 
ambiguous.  We  think,  too,  that  the  nature  of  the  trust, 
and  the  manner  in  which  it  was  to  be  executed,  sufficiently 
appears  by  the  complaint 

The  evident  purpose  of  the  parties  was,  that  upon  con- 
tributing a  proportionate  share  of  the  purchase  money  ex- 
pended in  acquiring  the  outstanding  title  to  the  general 
tract,  each  of  tJie  settlers  was  to  receive  a  conveyance  of  the 
premises  in  his  possession  —  and  while  the  extent  of  these 
several  possessions  would  generally  be  indicated  by  fences 
marking  their  respective  limits,  it  was,  nevertheless,  the 
fact  of  actual  possession  of  a  particular  tract,  with  or  wit}i- 
out  a  fence,  which  would  entitle  the  possessor  to  receive  a 
deed  from  the  trustees. 

Upon  the  question  of  possession  involved  between  the 
plaintiff  and  the  defendant,  Sharon,  the  evidence  was  not 
only  substantially  conflicting,  within  the  general  rule,  but 
pointedly  and  to  an  unusual  degree  contradictory 

Judgment  and  order  affirmed. 

Mr.  Chief  Justice  Spbagub  did  not  participate  in  die 
foregoing  decision. 


tNo.  8,070.] 


THE  PEOPLE  OP  THE  STATE  OF  CALIFORNIA  v. 
JOSE  AVILA. 

SuFTiciRtT  Crabob  ih  Indxctmikt  FOB  RBOiiYnra  Sxounr  PBOmTI. 
▲  eharie  In  an  Indictment,  which  allegea  that  the  detendant  receited 
certain  stolen  property  for  his  own  gain,  knowing  that  It  wta  itolen 
propertT,  is  sufficient,  without  alleging  that  he  received  It  both  for 
his  own  gain  and  to  prcTcnt  the  owner  from  again  posseMlng  bis 
property. 

CONSTBUCTIOK    OV    STATUTa    AS    TO    RSCKTZNQ    StOIAN    PBOPBTT.— It   Wti 

Intended    by    section    sixty-three    of    the    Act    concerning   ei\mn  tod 
punishments,  to  prorlde  for  the  punishment  of  the  receivers  of  ttoteo 
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WO06M,  tai  the  eases  In  wblefa  It  might  be  Impowlble  to  Identifj  with 
certalntj  the  thl«Te%  as  In  cases  of  professional  receivers  of  stolen 


flauB  —  AxxaoATiOH  ov  Nam»  or  Tbibf  Uvnbcsssabt. —  In  an  kidlctr 
ment  for  recelTing  stolen  property,  the  allegation  of  the  name  of  the 
person  who  stole  the  goods,  or  that  his  name  is  unknown  to  the 
Grand  Jut,  Is  annecessary  and  inunateriaL 

Appbai.  from  the  County  Court  of  Placer  County. 

The  indictment  against  th^  defendant  was  as  follows; 

''Hosea  Avila,  alias  Portuguese  Joe,  and  Cataline  Massa- 
Una,  are  accused  by  the  Grand  Jury  of  the  County  of  Placer^ 
in  the  State  of  California,  by  this  indictment,  of  the  crime  of 
having  for  their  own  gain  received  certain  personal  property 
previously  stolen,  knowing  the  same  to  have  been  so  obtained. 
The  said  Hosea  Avila,  alias  Portuguese  Joe,  and  Cataline 
Massalina,  on  or  about  the  29th  day  of  January,  A.  D. 
1871,  at  a  place  called  Lyon's  Bridge,  in  the  County  pf 
Placer,  and  State  of  California,  one  bob-tailed  Texas  red 
steer,  with  a  dewlap,  and  of  the  value  of  forty  dollars,  and 
also  one  black  steer,  of  the  value  of  forty  dollars;  and  all  of 
said  property  being  of  the  value  of  eighty  dollars,  and  which 
said  personal  property  was  then  and  there  the  personal  prop- 
erty of  another,  to  wit:  the  personal  property  of  S.  S.  Funk, 
E.  H.  Brooks,  and  L.  Brooks,  and  which  said  personal  prop- 
erty had  been  previously  stolen  by  some  person  or  persona 
to  the  Grand  Jurors  unknown,  from  the  said  S.  S.  Funk,  £• 
B!.  Brooks,  and  L.  Brooks;  and  the  said  Hosea  Avila,  alias 
Portuguese  Joe,  and  Cataline  iMassalina,  knowing  the  same 
to  have  been  previously  stolen  and  to  so  have  been  obtained, 
did  then  and  there  willfully  and  feloniously,  for  their  own 
gain,  receive  said  stolen  property,  knowing  that  the  same 
was  stolen  property,  and  knowing  that  it  had  been  previously 
stolen,  and  had  been  so  obtained  by  the  person  or  persons 
(whose  names  are  unknown  to  the  Grand  Jury)  from  whom 
^ey  received  it,  contrary/'  etOi 
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The  defendant  demurred  to  tlie  oomplaint,  and  the  demur- 
rer ^as  overruled.  'At  the  trial^  one  Comber  testified  that, 
as  an  oflScer,  he  had  arrested  one  Trinidad  Rodrigua  in 
Placer  County  for  stealing  the  cattle;  that  he  was  a  witaesa 
against  him  on  his  trial  in  MarysviUe^  and  that  Eodriguez 
was  convicted.  The  defendant  moved  to  dismiss  the  indict- 
ment, on  the  ground  of  variance  between  this  testimony  and 
the  averment  in  the  indictment  that  the  name  of  the  person 
who  stole  the  property  was  unknown.  The  motion  wa^ 
denied.  The  defendant  was  convicted,  and  appealed  froni 
the  judgment  and  from  an  order  denying  his  motion  for  a 
new  triaL 

W.  H.  Buttoehj  for  Ai>pellant,  argued  that  ihe  demurrer 
flhoold  have  been  sustained,  because  the  indictment  doee  not 
state  that  the  defendant  received  the  stolen  property  witb 
intent  to  deprive  the  true  owner  of  his  proper^  A^^ 
(HturriU  v.  The  State,  6  Humph.  68;  Pelts  v.  The  State,i 
Blackf.  28 ;  Wheaton's  Cr.  Law,  Sec  1899.)  He  also  argued 
that  the  Court  erred  in  overruling  the  motion  to  dismiss  the 
indictment,  and  oited  Beed  v.  The  State,  16  Ark.  499;  13 
Art  712. 

Attorney  Oenerci  Jo  Hamilton,  for  Respondent 

The  indictment  charges  the  offense  in  the  language  of  the 
statute,  and  that  has  always  been  held  sufficient.  (Peoph  ▼• 
Volan,  9  Cal.  676 ;  People  v.^Cronm,  84  Cal.  191 ;  People  ^' 
Rodriguez,  10  CaL  60;  People  y.  Thompson,  4  CaL  238; 
People  V.  White,  84  CaL  188.) 

By  the  Court,  Rhodes,  J. : 

The  indictment  charges  the  defendant  witihi  having  i^^ 
niously  received  certain  property,  for  hie  own  gain,  taiowiD? 
that  it  was  stolen  property,   eto     Section  sixty-three  o^ 
the  Act  concerning  crimes  and  pimishments  provides  ^ 
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'^'Everj  penoii  who^  for  hia  own  gain,  or  to  prevent  the 
owner  from  again  posBesaing  hia  property,  ahall  buy  or 
xeoeiye  atolen  gooda,  •  •  *  knowing  the  same  to  have 
been  so  obtained,  shall,  upon  conviction,  be  imprisoned,"  etc* 
The  indictment  diarges  the  offense  in  the  words  of  the 
statute;  and  according  to  the  numerous  authorities  in  this 
Court — scKoe  of  whidi  axe  cited  by  the  Attorney  General*— 
that  is  a  sufBcient  description  of  the  offense.  It  is  unneces- 
sary to  allege  that  the  defendant  received  the  stolai  prop- 
erty both  for  his  own  gain  and  to  prevent  the  owner  from 
again  possessing  his  property.  The  allegation  of  either  in* 
tent  is,  under  the  statute^  sufficient 

The  indictment  states  that  the  property  had  been  stolep 
by  some  person  or  persons  to  the  Grand  Jury  unknown ;  and 
it  was  proven  at  the  trial  that  the  person  who  stole  the 
property  had  been  e(»ivieted  of  the  larceny  before  the  inr 
dictment  in  this  case  was  found.  The  defendant  makes  the 
point  that  there  was  a  variance  between  the  allegation  and 
proof.  The  authorities  cited  by  the  Attorney  General  are 
to  the  point  that  an  all^ation  of  the  character  above  men- 
tioned is  sufficient;  but  it  is  difficult  to  see  how  they  have 
any  application  to  the  point  presented  by  the  defendant. 
Without  discussing  the  question  whether  there  was  a  vari- 
ance, the  point  is  disposed  of  by  the  rules  of  pleading  in 
criminal  cases.  There  is  nothing  in  the  section  defining 
the  crime,  which,  by  necessary  implication,  requires  that 
the  name  of  the  thief  shall  be  alleged  in  the  indictment, 
and  it  is,  therefore  unnecessary.  It  was  obviously  intaided 
by  the  statute  to  provide  for  the  punishment  of  the  receivers 
of  stolen  goods  in  the  numerous  cases  in  which  it  might  be 
impossible  to  identify,  with  certainty,  the  thieves — ^in  cases 
of  professional  receivers  of  stolen  goods.  The  allegation  of 
the  name  of  the  person  who  stole  the  goods  is,  therefore, 
unnecessary  and  immaterial;  and  the  allegation  that  his 
name  is  unknown  to  the  Grand  Jury  is  equally  immateriaL 
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This  is  the  rule  laid  down  in  all  the  cases  which  we  have 
been  able  to  find  after  a  diligent  search.  {Commonwealth  v. 
8iate,  11  Gray,  60;  People  v.  Caswell,  21  Wend.  86;  8tai^ 
V.  Murphy,  9  Ala,  845 ;  Bex  v.  Bush,  Rus.  &  Ry.  Or.  Cas. 
872;  Bex  v.  Jervis,  6  Oar.  &  P.  166;  2  Bish.  Grim.  Proc 
Sec.  927.) 

The  other  points  presented  by  the  defendant  are  not  well 
taken,  and  do  not  require  any  particular  notice. 

Judgment  affinned. 


(No.  ft^S.] 

IN  THE  MATTER  OF  THE  ESTATE  OP  DANIEL 
UTZ,  Dbobabxd. 

Will — OviMmr  «o  Mbntion  Cbxuosmm  or  Dbousid  Crilo. —  Where 
a  testator,  In  disposing  of  his  property,  nsed  the  expression,  **to 
my  children,**  and  proceeded  to  name  them,  and  the  portion  dcTlsed 
to  each,  bnt  omitted  any  special  mention  of  a  deTlse  to  the  children 
€f  a  deceased  daoshter:  held,  that  the  on  of  the  word  *' children** 
did  not  Indicate  a  deliberate  purpose  to  exclude  the  children  of  his 
deceased  daughter,  and  that,  under  section  seventeen  of  the  Statote 
of  Wills,  they  were  entitled  to  a  fnil  share  of  the  estate,  as  If  the 
deceased  had  died  Intestate. 

Bensn  "To  Mt  Dauohtbb  and  to  Hib  Chxu>bw**  Grree  Bstatb  uf 
Common. —  Where  a  derlse  was  made,  "To  my  yonngest  danghter, 
Margaret  Uts,  and  to  her  children:**  h€ld,  that  Margarefa  children 
became  derlaeee  as  well  as  herself,  and  that  the  devise  paseed  an  ee- 
state  In  common  to  all. 

EoLi  IN  Shbllt's  Cabs  not  Applxcablb  to  a  Hamm  to  a  Mothnb 
AND  Hbb  Childbbn. —  The  "mle  In  SMIH^m  Cose,**  when  applied  to 
wills.  Is  confined  to  eases  In  which,  after  a  freehold  Is  derlsed  to  one, 
the  remainder  Is  to  go  In  terms  to  the  "heirs'*  of  the  first  taker, 
and  does    not  apply  to  a  devise  to  a  mother  and  to  her  "children.** 

Bbyisb  to  "Hasgabbt  TTts  and  to  Hbb  Childbbn,**  on  Condition  that 
«  Maboabbt  Takb  Cabb  of  Tbstatob^ — Where  a  devise  was  made  "to 
Margaret  Uts  and  to  her  children,**  on  condition  that  Margaret  would 
take  care  of  the  testator  dnrlng  his  lifetime,  which  she  did :  held,  that 
there  was  nothing  In  the  condition  to  show  an  Intention  on  the  part 
of  the  tasUtor  that  Margaxvt  alone  shonld  have  the  benefit  of  the 
devise. 
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Apfsax  from  the  Probate  Coiirt  of  Santa  Clara  County. 

This  was  an  appeal  by  Margaret  Hartman^  the  daughter  of 
Daniel  Utz,  deceased,  from  a  decree  of  the  Probate  Court, 
distributing  his  estate.  Her  objections  to  it  were,  that  the 
ehildren  of  her  deceased  sister,  Mrs.  Harwig,  were  admitted 
to  share  in  the  estate,  and  that  her  own  children  were 
declared  tenants  in  common  with  herself  under  the  wilL 

The  other  facts  are  stated  in  the  opinion. 

7.  Alexander  ToeU^  for  Appellant 

It  appears  by  the  will  itself  that  the  omission  to  provide 
for  the  Harwigs  was  intentional,  because  in  the  introductory 
elause  the  testator  declares  his  intention  to  give  his  property 
to  his ''  children ''  only,  and  then  specially  charges  his  daugh- 
ter Margaret,  with  the  care  of  his  person  untU  his  death,  for 
which  consideration  she  is  to  receive  her  devise;  and  she 
having  fulfilled  the  condition,  the  estate  vested  in  her  abso- 
lutely in  fee  upon  the  death  of  the  testator.  This  view  is 
not  in  conflict  with  the  law  laid  down  in  Estate  of  Oarraud, 
85  Cal.  886. 

The  devise  to  Margaret  created  not  a  tenancy  in  common 
with  her  children,  but  an  estate  in  fee  in  her.  The  question 
is,  was  the  word  "  children  '*  used  as  a  word  of  limitation  or 
as  a  word  of  purchase.  The  introductory  clause  shows  that 
it  was  the  intention  of  the  testator  to  give  his  property  to 
his  "  children,"  without  mentioning  his  grandchildren.  The 
whole  idea  of  the  devise  was  to  Margaret  upon  the  condition 
of  her  rendering  him  serviqes  which  her  children  could 
not  do,  and  if  she  should  have  many  children  before  her 
father's  death  it  would  result  in  her  getting  a  miserably 
small  amount  of  property  —  grossly  inadequate  to  the  value 
of  her  services.  The  testator  used  no  apt  words  indicating 
an  intention  to  create  a  tenancy  in  common.    If  the  wording 
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had  been  to  "  Margaret  and  to  her  children,  provided  they 
(instead  of  she)  will  take  care  of  me,  share  aixd  share  alike/' 
OF  other  apt  words^  then  undoubtedly  they  would  share  as 
tenants  in  common;  but  there  are  no  words  importing,  nor 
from  a  careful  spelling  of  each  word  in  the  will  can  an  intent 
be  inf  ered,  that  tiiey  were  to  share  alike. 

The  words  "  and  to  her  children  '*  were  intended  to  refer 
to  Margaret's  "  heirs,"  and  to  be  words  of  limitation  and  not 
of  purchase.  (See  6  Coke,  16 ;  3  Wend.  511 ;  Wood  v.  Baron, 
1  East,  136 ;  SchoonmaJcer  v.  Sheehy,  3  Hill,  165 ;  Jackson  v. 
Babcock,  12  Johns.  898;  Helmer  v.  Shoemaker,  22  Wend. 
186.) 

The  role  in  SheUy^s  Case,  that  the  words  '^children"  are 
words  of  limitation,  is  the  rule  in  this  State.  It  has  been  so 
expressly  declared.     {Norris  v.  Hensley,  27  OaL  439.) 

Bodley  A  Banhin,  for  Respondents  Hslrwig. 

We  have  no  interest  in  that  portion  of  the  estate  set  apart 
to  Margaret  Hartman  and  her  children,  whether  it  goes  to 
the  mother  alone,  or  to  the  mother  and  her  children  as 
tenants  in  common.  As  to  the  interest  set  apart  to  the  Harwig 
children,  whom  we  do  represent,  the  action  of  the  Court 
below  was  clearly  correct  under  section  seventeen  of  the 
Statute  of  Wills.  It  does  not  appear  from  the  will  that  the 
omission  to  name  the  issue  of  the  deceased  daughter  of  tes- 
tator was  with  the  intention  of  excluding  them;  nor  does  it 
appear  that  he  intended  to  exclude  them.  The  section  of 
the  Statute  of  Wills  referred  to  has  been  discussed  and  con- 
strued by  this  Court  in  the  matter  of  the  Estate  of  Oarraiid, 
85  Cal.  83^6,  and  a  different  construction  and  meaning  given 
it  than  that  claimed  for  it  by  appellant;  and  it  would  be  a 
work  of  supererogation  for  us  to  attempt  further  to  dis- 
cuss it. 
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Bj  the  Oonrty  Waixaos,  J.: 

The  material  portions  of  the  will  of  the  deceased  are  as 
follows: 

^'I  will  give,  and  bequeath^  and  order  my  executors  to 
give  after  my  death  to  my  children  the  following  property, 
to  wit:  To  my  eldest  daughter,  Elizabeth  Utz,  *  *  ♦ 
the  sum  of  fifty  dollars  *  *  *;  "  to  my  son,  Daniel  Utz, 
the  siun  of  five  dollars;  and  to  my  youngest  daughter,  Mar- 
garet UtK,  and  to  her  children,  I  will  and  bequeath  *  *  ^ 
•U  my  property,  moneys,  lands,  furniture,  etc,  that  will  be 
left  after  my  death,"  etc. 

The  testator  had  another  daughter,  who  was  deceased  at 
ijxe  time  he  jmblished  his  will,  leaving  two  children,  the 
Harwigsy  surviving  her,  and  also  surviving  their  grand- 
father, the  testator. 

The  latter  omitted  in  his  will  to  provide  for  these  grand- 
ehildren,  nor  are  they  in  anywise  mentioned  therein. 

Iirst  —  The  Court  below  held,  and  we  think  correctly,  that 
the  Harwig  infants  were  together  entitled  to  the  one  fourth 
of  the  estate  after  the  payment  of  the  specific  legacies,  etc.^ 
being  the  same  share  which  they  would  have  received  had 
the  deceased  died  generally  intestate.  There  is  nothing  in 
the  point  that  the  testator  in  the  outset  having  mentioned 
his  '* children**  as  the  intended  recipients  of  his  bounty 
should,  therefore,  be  considered  as  intonding  the  exclusion 
of  these  grandchildren.  The  Statute  of  Wills  (section  seven- 
teen) enacts  that  in  case  the  testator  shall  have  omitted  to 
provide  for  his  child,  or  for  the  issue  of  his  deceased  child, 
such  omitted  child  or  issue  shall  have  the  same  share  in  his 
estate  as  in  case  of  general  intestacy,  '*  unless  it  shaZI  appear 
that  such  omission  was  intentional,** 

We  think  that  it  would  be  attributing  an  unwarranted 
degree  of  significance  to  the,  peiiiaps,  fortuitous  expression 
^' di^ildr&n/*  used  in  the  introductory  elauae  of  the  will. 
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sholild  we  infer  therefrom  the  existence  of  a  deliberate  pur- 
pose^ actually  in  the  mind  of  the  testator  to  wholly  exclude 
the  children  of  his  deceased  daughter  from  a  share  of  hU 
estate. 

Second  —  The  other  question  involved  concerns  the  devise 
to  Margaret  and  her  children.  Its  language  has  been  given 
already,  and  it  is  argued  that,  by  construction  of  law,  the 
estate  which  passed  thereunder  vested  solely  in  the  mother. 
This  view  is  based  in  the  main  upon  the  rule  of  law  known 
as  the  rule  in  SheUy's  Case.  But  that  rule,  when  applied  to 
wills,  is  confined  to  cases  in  which  after  a  freehold  interest 
is  devised  to  one,  the  remainder  is  to  go  in  terms  to  the  hein 
of  the  first  taker.  In  such  cases  the  word  "  heirs  "  is  con- 
sidered as  importing  a  limitation  upon  the  estate  of  the  first 
taker  only,  and  not  as  denoting  that  the  latter  are  themselves 
to  take  as  purchasers.  Here,  however,  the  devise  is  to  Mar- 
garet and  her  "  children f^  and  neither  the  reason  upon  which 
the  rule  itself  was  founded,  nor  the  adjudged  cases  which 
support  it  embrace  such  a  case  as  this.  The  word  "  issue  ^ 
has,  indeed,  been  sometimes  held  to  operate  in  this  respeci 
like  the  word  "  heirs,*'  but  only  in  those  cases  in  which  it  b 
used  as  synonymous  with  the  latter  word.  If,  therefore,  by 
"  issue  "  it  appear  that  the  testator  meant  "  children,"  then 
the  rule  has  no  application.  {Genet  y.  Lynn,  31  Peon.  St 
R.  04.) 

A  devise  of  real  estate  to  one  and  his  children  operated  at 
common  law  to  vest  in  the  devisees  a  joint  estate  {Oates  v. 
Jackson,  2  Strange,  1171),  and  under  our  statute  (Acts  1855, 
171),  it  vests  an  estate  in  common  in  the  devisees. 

Third  —  But  reliance  is  placed  in  the  fact  that  the  devise 
to  Margaret  and  her  children  was  upon  condition  that  she 
would  take  care  of  the  testator  and  would  stay  with  him 
during  his  lifetime,  which  she  did.  It  is  argued  that  as  the 
condition  only  mentioned  her  and  not  the  children,  and  .is 
she  alone  could  and  did  perform  it,  the  intention  of  the  tea- 
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tator  must  have  been  that  she  alone  should  have  the  benefit 
of  the  devise. 

It  has  not  been  suggested  that  any  rule  of  law  forbids  a 
devise  to  three  persons  upon  condition  to  be  performed  bj 
one  of -them  only,  or  even  by  a  stranger;  and  we  have  seen 
already  that  the  devise  here  was  in  terms  to  her  children  as 
well  as  to  herself,  and  dependent  upon  the  performance  of 
the  same  condition  as  to  alL  That  performance,  it  is  true, 
was  to  be  by  her  alone;  so  the  testator  had  directed.  Upon 
her  failure  in  that  respect  the  children  must  have  been  ex- 
cluded. It  is  argued  now  that  the  same  result  must  befall 
them,  because  she  did  perform.  In  case  of  her  non-per- 
formance, the  interest  intended  for  them  would  have  re- 
mained in  the  estate  of  the  testator  for  purposes  of  distribu- 
tion; by  the  very  fact  of  performance,  however,  that  interest 
is  now  claimed  to  be  vested  solely  in  the  mother,  and  to  be 
disposed  of  as  her  own.  Thus,  between  the  directions  of  the 
will  on  the  one  hand,  and  the  position  of  the  counsel  for  the 
appellant,  if  it  be  maintained,  on  the  other,  the  children 
would  receive  nothing  in  any  event,  and  they  might  as  well 
have  been  omitted  by  the  testator  altogether.  We  think, 
however,  that  such  a  construction  of  the  devise  would  violate 
the  intention  of  the  testator. 

We  are  of  opinion  that  the  judgment  must  be  affirmed, 
and  it  is  so  ordered. 

Mr.  Chief  Justice  Svuabvm  did  not  participate  in  the 
foregoing  decision. 
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if   ffeeti. 


[Mo.  S,084.] 

OHAELES  MAIN,  E.  H.  WINCHESTER,  and  THOMAS 
R.  HATES  V.  J.  TAPPENER  ato  J.  R.  HOWARD. 

Both  flBTica  axd  Fxuho  of  ARAOBiaiMT  Mbcbsbabt. —  To  oompleli 
the  wirice  of  an  attachment  of  real  property,  under  section  one  hun- 
dred and  twenty-flTO  of  the  Practice  Act,  hoth  the  aerrlce  of  die 
attachment  on  th«  occupant,  or  posting  on  the  premlsei,  and  the  filing 
of  It  with  the  Oonnty  Beeorder,  are  eaeentlal. 

Sbtici  of  ATTACKicBifT  TO  PfiBcnMi  FiLiNo. —  The  serylce  of  poatloi 
of  the  attachment  must  precede  the  filing  of  It 

DBFBcnw  Attachmott  will  not  Otebbsack  ConmTANca  lo  Pdb- 
CBABrnt  IN  Good  Faxtb. —  An  attachment  of  real  property*  if  aerred 
by  first  filing  with  the  Becorder,  will  not  orerreach  a  conreyance  made 
hy  the  owner  to  a  4>nrcha8er  In  good  faith,  and  for  a  Taluable  con- 
■Ideratlon,  Intermediate  the  filing  of  the  attachment  and  the  serrice 
of  a  copy  on  the  occupant,  although  the  service  be  made  with  all 
reasonable  dispatch. 

BiLATiON  WILL  MOT  CuBB  Dbfbctitb  ATTACH MSiTT. —  Where  a  writ  of 
attachment  of  real  property  was  filed  with  the  County  Recorder,  and 
was  served  a  few  hours  afterwards :  held,  that  the  doctrine  of  relation 
would  not  apply  to  make  the  attachment  date  from  the  filing. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  Contra  Costa  County. 

The  premises  in  controversy  were,  on  and  prior  to  the 
18th  of  April,  1869,  owned  by  Thomas  Parr,  and  were  stand- 
ing on  the  records  of  Contra  Costa  County  in  his  name. 
On  that  day  the  plaintiffs  in  this  action  commenced  a  suit 
againat  Parr  for  merchandise  furnished  him,  and  caused  a 
writ  of  attachment  of  the  premises  to  be  placed  in  the  hands 
of  the  Sheriff.  On  the  14th  of  April,  1869,  at  nine  o'clock 
A.  M.,  the  Sheriff  filed  a  copy  of  the  writ  with  the  County 
Recorder,  with  his  certificate  that  the  premises  had  been 
attached  by  him;  and  on  the  same  day  he  proceeded  to 
the  premises,  twenty-five  miles  distant  from  the  Recorder's 
office,  and  at  half-past  twelve  o'clock  posted  a  copy  of  the 
attachment  on  the  premises,  and  at  the  same  time  served 
the  writ  on  Parr  by  delivering  him  a  copy.  At  eleven 
o'clock  of  the  same  day  Parr  executed  and  delivered  a  deed 
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of  the  property  to  J.  "EL  Howard,  the  defendant  here.  In 
the  action  against  Parr,  judgment  by  default  was  taken,  and 
under  an  execution  issued  April  30th,  1869,  the  Sheriff  sold 
the  premises  to  the  plaintiffs  here.  The  property  was  not 
redeemed,  and  on  the  5th  of  January,  1870,  it  was  deeded 
to  the  plaintiffs  by  the  Sheriff.  They  brought  this  action  to 
recover  the  possession.  On  the  trial  it  appeared  that  the 
defendant  Howard  purchased  the  property  in  good  faith, 
paying  four  hundred  dollars  for  it.  Judgment  was  rendered 
for  the  defendants^  and  the  plaintiffs  appealed. 

Thomas  A.  Brown,  for  Appellants. 

The  filing  by  the  Sheriff  in  the  Recorder's  ofl3ce  of  a  copy 
of  the  writ  of  attachment  in  the  action  of  Main  &  Wit^ 
cheater  v.  Parr,  with  a  description  of  the  property  attached, 
was  sufficient  to  operate  as  notice  to  third  parties  of  the  lien 
of  the  attachment,  and  the  defendant  Howard's  deed  was 
taken  with  this  notice.  (Hitt  6072 ;  Sec  125  Practice  Act; 
Messich  v.  Sunderland,  6  Cal.  297 ;  Chamberlain  v.  Bell,  7 
Cal.  292;  Bitter  v.  Scannel,  11  Cal.  249;  Wheaton  v.  Ne- 
ville, 19  CaL  44;  Page  v.  Sogers,  81  Cal.  801;  Johnson  v. 
Stagg,  2  Johnson,  opinion  by  Kent,  CL  J.  622,  524 ;  Porhiri 
V.  Alexander  et  al.,  1  Johnson  Ch.  Reports,  398.) 

The  appellants  contend  that  the  doctrine  of  relation  ap- 
plies to  the  acts  done  by  an  officer  in  levying  an  attachment 
on  real  estate,  and  that  the  attachment  of  Main  et  als.  v. 
Parr,  under  consideration,  was  levied  at  nine  o'clock  a.  m. 
on  the  fourteenth  of  April,  the  time  when  the  Sheriff  filed 
a  copy  of  the  writ,  together  with  a  description  of  the  prop- 
erty attached,  with  the  Recorder.  That  the  other  acts  done 
by  the  Sheriff  in  completing  the  levy  of  the  writ,  to  wit: 
serving  a  copy  of  the  writ  on  Parr,  the  occupant,  and  post- 
ing a  copy  on  the  premises  at  thirty  minutes  past  twelve 
o'clock,  in  judgment  of  law,  are  considered  as  having  been 
done  at  the  time  iue  vrst  act  was  done.    (Lark  v.  Bomer,  4 
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Cal.  418;  Viner^s  Abridgment,  290;  3  Cow.  80;  3  Denio, 
79;  15  Johnfl.  309;  20  CaL  160;  17  CaL  269;  18  Cal.  570; 
10  How.  F.  S.  878.) 

P.  B.  Ladd,  for  Bespondent. 

As  to  the  question  of  the  doctrine  of  relation,  the  facts  of 
the  case  show  that  there  is  nothing  to  relate  to,  and  that  if , 
as  they  claim,  they  had  one  act  required  by  statute  perf  onned 
before  defendants'  deed  was  made  and  delivered,  the  doc- 
trine of  relation  does  not  apply  to  the  prejudice  of  strangers 
or  third  parties  having  any  right  without  notice.  In  the 
oases  of  Jackson  v.  Bard,  4  Johnson,  280,  and  Heath  v. 
Boss,  12  Johnson,  140,  the  Court  distinctly  say  that  the  doc- 
trine of  relation  being  a.  fiction  of  law  for  the  furtherance  of 
justice,  is  not  admitted  to  the  prejudice  of  third  persons,  not 
parties  or  privies  having  any  right. 

By  the  Courts  Cbookbtt,  J.: 

The  only  question  on  this  appeal  is,  whether  an  attach- 
ment of  real  property,  standing  on  the  records  of  the  countj' 
in.  the  name  of  defendant^  and  which  was  served  by  first 
filing  a  copy  of  it  with  the  Coimty  Recorder,  together  with 
a  description  of  the  property  attached,  and  by  afterwards, 
with  all  reasonable  dispatch,  serving  a  copy  on  the  occupant 
of  the  premises,  will  overreach  a  conveyance,  made  by  the 
defendant  to  a  purchaser  in  good  faith,  and  for  a  valuable 
consideration,  intermediate  the  filing  of  the  copy  with  the 
Recorder  and  the  service  of  a  copy  on  the  occupant  Sec- 
tion one  hundred  and  twenty-five  of  the  code  provides  that 
an  attachment  of  real  property  standing  on  the  records  of 
the  county  in  the  name  of  the  defendant  shall  be  served  *'hy 
leaving  a  copy  of  the  writ  with  an  occupant  thereof,  or,  if 
there  be  no.  occupant,  by  posting  a  copy  in  a  conspicuous 
place  thereon,  and  filing  a  copy,  together  with  a  description 
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of  the  property  attached,  with  the  Recorder  of  the  county/' 
To  complete  the  service  and  create  a  lien,  both  the  acts 
required  by  the  statute  must  be  performed.  Neither  the 
filing  with  the  Recorder,  without  the  service  or  posting  of  a 
copy,  nor  the  performance  of  the  latter  acts  without  the 
filing  will  amount  to  a  service  of  the  attachment  and  create 
a  lien  on  the  property.  The  j^erformance  of  both  acts  is 
essential  to  create  ihe  lien.  {Wheaton  v.  Neville,  19  Cal.  44.) 
But  in  addition  to  this  the  requisite  acts  must  be  performed 
in  the  order  in  which  they  are  named  in  the  statute  —  that  is 
to  say,  the  service  on  the  occupant  or  the  posting  on  the 
premises  must  precede  the  filing  of  a  copy  with  the  Recorder, 
which  latter  act  was  intended  to  give  notice  to  third  persons 
dealing  with  the  property  that  it  had  been  attached.  It  was 
only  then  for  the  first  time  that  it  had  in  fact  been  attached ; 
and  if  the  copy  be  first  filed  with  the  Recorder,  and  a  copy 
be  afterwards  served  on  the  occupant  or  posted  on  the  prem- 
ises if  there  be  no  occupant,  it  is  clear  that  during  the  inter- 
val which  elapsed  between  the  filing  and  a  service  of  a  copy 
on  the  occupant  or  the  posting,  as  the  case  may  be,  the  filing 
of  the  copy  could  not  impart  notice  of  a  fact  which  did  not 
exist,  to  wit:  that  the  property  had  been  attached;  for  it 
could  not  be,  in  fact,  attached  in  any  case  until  after  the 
service  on  the  occupant  or  the  posting  <xi  the  premises.  It 
is  obvious,  therefore,  that  the  statute  intended  that  the 
service  or  posting  of  the  copy  should  precede  the  filing  of  a 
copy  with  the  Recorder,  "  together  wiUi  a  description  of  the 
property  attached.'*  The  property  was  then  for  the  first  time 
attached;  and  this  was  the  fact  of  which  the  filing  was 
intended  to  give  notice.  I  am,  therefore,  of  opinion  that 
the  purchaser  from  the  defendant  in  the  attachment  suit 
took  the  title  free  from  the  alleged  lien. 

The  doctrine  of  relation  invoked  by  the  plaintiffs  has  no 
application  to  the  queetion  involved  here;  for,  as  we  have 
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already  seen,  the  filing  of  the  copy  with  the  Becorder  could, 
in  no  event,  operate  as  a  constructive  notice  xo  Howard 
unless  preceded  by  the  delivery  of  a  copy  of  the  writ  to  the 
occupant  or  the  posting  of  the  notice  upon  the  premisesy  if 
unoccupied. 

Judgment  affirmed. 


[No.  2,678.] 

JOHN  0.  BTEES  «.  OHABLES  BL  NEAL 

BiCOTBBT      Ur      BjflCTUBMT     AOAlfin      PSS-UfPTIOlCVI      AlTaB      PATMlin-- 

Pactnt  kot  ▲  Nbw  Titlb. —  Where  Meal,  being  in  poseession  of  pnb- 
llc  land,  made  proof  and  payment  therefor  nnder  the  United  Stttei 
preemption  lawi;  and  thereafter  Tallmadge  brooght  an  ejectment  nit 
against  him,  and  recovered  judgment  on  the  merlti,  and  wae  pUeed 
in  poseeislon;  and  afterwards  Neal  obtained  the  United  States  patent 
for  the  land :  HOd,  that  the  patent  did  not  constitute  a  new  title  tn 
Neal,  bat  was  merelj  a  formal  assoranee  of  the  eiUte  he  had  alretdj 
acquired  by  proof  and  payment,  and  that  the  effect  of  the  recovery 
by  Tallmadge  was  to  estop  Neal  from  denying  that  Tallmadge  bad  the 
better  Utle. 

BUnCTMBNT     ON      SHBEIFV'a      DUD  —  WAVT     OF     OlVlCIAL     AOYROBXR    AS 

Lbgal  Dbunsb. —  In  ejectment  on  a  SherilTs  deed,  where  the  genertl 
Issue  Is  well  pleaded,  the  fact  that  the  deed  was  executed  after  the 
Sheriff's  authority  had  terminated,  would  be  a  good  legal  defenie, 
fkr  the  reason  that  the  existence  of  official  anthoritj  In  the  olBcer 
to  execute  the  deed  Is  of  the  very  substaaes  of  the  plaintiff's  esse; 
but  If  such  defense  for  any  reason  be  not  made  and  judgment  go 
against  defendant,  there  is  an  estoppel  thereby  created  against  hhn, 
which  as  long  as  the  judgment  itself  remains  undlstorbed,  must  eon- 
tlnue  as  one  of  Its  Inseparable  consequences. 
XUDGMBNT  IN  BjBCTMBNT  AS  BsTOPPBL. —  A  judgment  f6r  plaintiff  Is 
ejectment,  when  the  title  has  been  brought  directly  In  issue,  conclndes 
the  defendant  against  setting  op  Is  a  subsequent  proceeding  any  mere 
legal  defense  which  he  might  haTo  made  in  each  salt,  and  amonc 
others  a  defense  that  plaintiff's  title  there  rested  n^on  a  SherllTi 
deed,  made  after  the  Sheriff's  authority  had  terminated,  of  whidt  fict 
defendant  was  then  ignorant. 

'Appeal  from  the  District  Court  of  the  Fifth  Judicial  Dis- 
trict, County  of  San  Joaquin. 
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This  was  an  ^tipp  to  have  the  defendant  adjudged  to  hold 
the  legal  title  of  one  hundred  and  thirtj-sevep  acres  of  land 
in  San  Joaquin  County,  acquired  under  a  patent  of  the 
United  States,  in  trust  for  the  plaintiff;  to  compel  hi;ai  to 
eonvej  the  same  to  plaintiff;  to  enjoin  defendant  from  con- 
veying or  transferring  to  any  other  persom;  to  quiet  plaint* 
iff's  title;  and  for  general  relief.  Defendant^  among  other 
defenses  set  up^.by  way  of  cross-complaint^  that  plaintiff  had 
heeai  let  into  possession  under  a  judgment  in  ejectment 
founded  upon  a  Sheriff's  deed;  that  such  deed  was  executed 
after  the  Sheriff's  authority  to  make  it  had  terminated;  that 
he  was  ignorant  of  such  want  of  authority  at  the  time  the 
ejectment  case  was  tried,  and  praying  that  said  deed  might 
be  set  aside  and  declared  null  and  void. 

The  oross-complaint  was  dismissed ;  there  was  a  judgment 
for  plaintiff  as  prayed;  and  defendant's  motion  for  a  new 
trial  having  been  overruled,  he  appealed  from  the  judgment 
and  order. 

J.  H.  Budd,  for  Appellant 

The  title  of  def^dant,  acquired  under  the  patent  from  the 
United  States,  could  not  have  been  acquired  by  the  purchaser 
at  a  Sheriff's  sale  of  the  land,  made  before  the  issuing  of  the 
patent  A  right  acquired  under  the  United  States  pre-emp- 
tion laws  cannot  be  assigned  or  transferred  prior  to  the  issu- 
ing of  a  patent  (Act  of  1841,  Sec.  12.)  The  primary 
disposition  of  the  public  lands  is  in  the  United  Stated. 
(McAoney  v.  Van  Winkle,  88  Cal.  488.)  A  Sheriff  cannot  be 
ihe  agent  of  a  person  to  convey  title,  which  the  party  him- 
self had  no  legal  title  to  convey. 

The  record  in  Tallmadge  v.  Neal  was  not  conclusive  as  to 
Keal's  rights  as  against  the  deed  und^r  which  plaintiff  claims. 
A  record  is  not  conclusive  as  to  the  truth  of  any  allegation 
not  directly  in  issue.  (1  Ghreenl.  Ev.,  Sec  628 ;  HoUrnid  v. 
Croft,  8  Gray,  162;  Arnold  y.  Arnold,  17  PicL  7;  Vose  v, 
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Morton,  4  CusL  27 ;  Manny  y.  Harria,  2  Johns.  24.)  A  judg- 
ment in  ejectment  is  not  an  estoppel  as  to  new  matters  ooeur- 
ring  after  its  rendition,  which  give  the  defendant  a  title. 
(Mahony  v.  Van  Winkle,  88  OaL  488.)  A  deed  improperly 
given  by  a  SherifF  may  be  set  aside  on  motion  or  bill  in 
equity.  (7  Wend.  83.)  Plaintiff^s  grantor  was  a  party  to 
the  fraud  of  the  Sheriff  in  executing  the  second  conveyance, 
and  plaintiff  took  the  claim  tainted  with  the  fraud.  Defend- 
ant is  not  estopped  from  claiming  against  plaintiff,  the  same 
relief  from  this  fraud,  that  he  would  have  been  entitled  to 
against  Tallmadge,  in  case  no  oonveycnce  to  plaintiff  had 
been  made. 

Hall  S  Montgomery,  for  Respondent 

The  record  in  Tallmadge  v.  Neal  was  oondnsive  evidence 
against  defendant  of  all  the  facts  therein  adjudicated,  and 
among  them  that  the  Sheriff  levied  upon  and  sold  the  land 
in  controversy,  and  conveyed  it  to  the  plaintiff's  grantor. 
An  inspection  of  that  record  renders  it  perfectly  clear  that 
the  judgment,  execution,  and  sale  thereunder  were  facts 
directly  in  issue;  for,  as  no  other  deraignment  of  title 
appears,  there  could  not  have  been  a  recovery  if  the  proof 
had  failed  upon  these  points;  The  judgment  was  founded 
on  affirmative  answers  to  the  issues  presented,  and  had  no 
support  without  them.  (Saiterlee  v.  BUss,  36  CaL  490; 
MarshaUv.8hafter,S2  Cal.176;  Coity.Tracy,8  Conn.  207.) 
These  facts  are  not  the  less  conclusively  established  against 
the  defendant  by  the  former  judgment,  even  though  he  did 
not  choose  to  litigate  them  in  that  action*  If  he  might  then 
have  controverted  them,  and  did  not,  he  is  still  estopped 
from  proving  to  the  contrary  now.  The  mle  is  that  the 
judgment  is  not  only  final  as  to  the  subject  matter  thereby 
determined,  but  also  as  to  <  every  other  matter  which  the 
parties  might  have  litigated  in  the  cause,  and  whitA  they 
might  have  had  decided.    (Gray  v.  Dougherty,  25  Cal.  266.) 
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As  to  NeaFs  position  to  the  land,  after  his  proof  and  pay- 
ment as  a  preemptor,  the  Government  held  the  naked  legal 
title  in  trust  for  hini,  and  he  had  an  assignable  and  vendible 
interest  in  the  land.  {Button  v.  Frisbie,  87  Cal.  475 ;  Thred- 
gill  V.  Pintord,  12  How.  24.)  By  .the  sale  and  oonvejanee  to 
Tallmadge  the  latter  waa  substituted  to  and  acquired  all  the 
righty.titley  interest,  and  claim  of  Neal,  and  the  right  to  the 
I^al  title  to  be  derived  by  and  through  the  patent  The 
deed  of  the  Sheri£F  was  equivalent  to  a  conveyance  by  Neal 
himsejf  of  all  his  right,  title,  interest^  and  daim,  and  sub- 
stituted the  grantee  for  himself  in  his  then  rdation  to  the 
land,  and  the  legal  title  outstanding  in  the  Qovemment. 
(Landes  v.  Brant,  10  How.  848 ;  BludmoHh  v.  Lake,  88  Cah 
255.)  On  receiving  the  patent  Neal  became  tiie  trustee 
of  the  tide  conveyed  thereby  for  the  use  and  benefit  of 
plaintiff. 

[The  following  opinion  was  rendered  at  the  October  Term, 
1871.] 

By  the  Court,  Waixaob,  X: 

The  fact  that  Neal  was  in  the  posseesiQn  of  die  premises 
in  controversy,  as  a  preemptioner,  when  th^  were  sold  and 
conveyed  by  the  Sheriff,  under  the  judgment  rendered  against 
him,  will  not  defeat  the  title  of  the  purch^bser  at  the  Sheriff's 
sale — ^Neal  having  already  made  his  full  payment  to  the  Gov- 
ernment as  such  preemptioner.  Tallmmdge,  from  whom  Byers 
derives  his  titie,  was  the  grantee  of  the  Sheriff,  and,  before 
he  conveyed  to  Byers,  brought  an  action  against  Neal,  who 
was  then  in  possession,  for  the  recovery  of  the  premises,  in 
which  action  he  alleged  that  he  was  the  owner  and  entitied 
to  the  possession.  Upon  this  allegation  issue  was  taken  by 
Keal,  and  judgment  rendered  in  favor  of  Tallmadge  for  the 
recovery  of  the  premises,  with  damages  and  costs,  under  which 
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judgment*  Keal  was  subsequently  removed,  and  TaBmadge 
placed  in  possession  by  the  Sheriff. 

It  win  be  seen  that  the  title  to  the  premises  was  &m 
brought  directly  in  issue;  and  the  judgment  then  rendered 
must  oondude  Keal  in  favor  of  Byers^  as  the  privy  of  TaD- 
madge,  upon  that  question. 

The  defenses  which  Neal  now  attempts  to  interpose, 
though  they  mi^t  have  defeated  the  former  action,  had  they 
been  established  then,  cannot  avail  now. 

Judgment  affirmed. 

[A  rehearing  having  been  afterwards  granted  on  petition 
of  defendant,  the  following  opinion  was  rendered  at  this^  the 
January  Teiin,  1872.] 

By  die  Court,  Waij«aob,  J.: 

In  November,  1868,  Neal  was  a  settler  upon  certain  puUic 
lands  in  San  Joaquin  County,  being  the  southwest  fractional 
quarter  of  section  thirty-two,  township  fourth  north,  range 
seven  east^  Mount  Diablo  base  and  meridian,  and  had  made 
proof  and  payment  therefor  under  the  preemption  laws  of  the 
United  States. 

Xn  1865  Tallmadge  brought  an  action  against  Neal  in  the 
District  Court  at  Stockton,  in  which  he  alleged  himself  to 
be  the  owner  of  these  premises,  and  in  that  action  Neal  ap- 
peared and  pleaded  the  general  issue  —  the  pleadings  not  be- 
ing verified  —  and  upon  the  trial  judgment  was  rendered  m 
favor  of  Tallmadge,  and  he  was  placed  in  possession  of  the 
premises. 

1.  The  effect  of  the  recovery,  under  the  pleadings  in  that 
action,  is  that  Neal  is  thereby  estopped  to  deny  that  Tall- 
madge then  had  the  better  title  to  the  premises,  and  this 
estoppel  must  preclude  him  in  favor  of  Tallmadge,  and  also 
in  favor  of  Byers,  the  subsequent  vendee  of  Tallmadge,  to 
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deny  the  validity  of  the  title  in  their  hands,  until  he  shall 
have  himself  acquired  a  new  title  or  estate  in  the  premises. 

The  patent  issued  to  him  on  the  20th  day  of  May,  1869, 
by  the  authorities  of  the  United  States,  does  not  constitute  a 
new  title  in  him  in  that  sense.  It  is  merely  a  formal  assur- 
ance of  the  estate  which  he  had  already  acquired  by  the  proof 
and  payment  in  November,  1863. 

2.  Tallmadge  was  adjudged  to  be  the  owner  and  he  recov- 
ered in  ihe  action  he  brought  against  Neal,  as  having  acquired 
the  interest  of  the  latter  in  the  premises  through  a  judgment, 
execution,  levy^  and  a  Sheriff's  deed  of  the  premises  made  to 
himself  on  tiie  14th  day  of  November,  1864.  Byers,  now  in 
poJBsession  of  the  premises  as  privy  of  Tallmadge,  having 
commenced  the  present  action  against  Neal  under  section 
two  hundred  and  fifty-four  of  the  Practice  Act,  to  quiet  his 
title,  the  latter  allies  that  this  deed  of  the  Sheriff  to  Tall- 
madge was  void,  as  having  been  made  without  any  authority 
in  that  officer.  He  avers  in  his  answer,  and  offered  —  but 
was  not  permitted  —  to  prove  that,  in  point  of  fact,  the 
Sheriff  levied  upon,  advertised,  sold,  gave  certificate  of  pur- 
chase, and  on  the  8th  day  of  August,  1864,  delivered  a  deed 
to  Tallmadge,  conveying  to  the  latter  the  fractional  north  half 
of  said  section  thirty-two,  and  other  premises  —  not  being  any 
part  of  the  premises  here  in  controversy  —  and  that  the 
Sheriff's  deed  of  November  14th,  1864,  was  procured  by  Tall- 
madge from  that  officer  several  months  after  his  authority 
had  terminated  by  the  delivery  of  the  deed  of  the  preceding 
'August  In  this  connection  he  offered  to  show  that  he  was 
ignorant  of  this  fact  at  the  trial  of  the  action  of  Tallmadge 
against  him  in  1866. 

These  matters,  showing,  aa  they  would,  an  utter  want  of 
authority  in  the  officer  to  make  or  deliver  the  deed  of  Novem- 
ber fourteenth,  rendered  that  deed  a  nullity  —  and,  under  thf* 
general  issue  pleaded  in  the  Tallmadge  suit,  might  have  l>oeai 
availed  of  as  a  legal  defense.    This  proposition  is  too  dear 
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to  require  argument  or  illucitration  in  its  support.  A  partv 
who  relies  upon  a  SherifPs  deed  as  a  basis  of  recovery  in  an 
action  of  ejectment  must  in  the  first  instance  make  it  appear 
that  the  officer  was  clothed  with  power  to  sell  and  convey 
the  premises ;  this  is  necessary  to  the  validi^  of  the  convey- 
ance in  point  of  law  to  transfer  the  title;  the  existence  of 
the  official  authority  in  that  respect  is  of  the  very  substance 
of  the  plaintiff's  case  in  such  an  action,  and  being  necessarily 
in  controversy  under  the  general  issue  pleaded,  the  defend- 
ant is  undoubtedly  at  liberty  to  countervail  the  case  of  the 
plaintiff  in  that  respect  by  showing  that  the  officer  never  had 
such  authority^  or  that  it  had  in  some  way  ceased  before  the 
delivery  of  the  deed,  and  is  not  to  be  driven  to  an  equitable 
defense  for  that  purpose. 

The  judgment  in  the  Tallmadge  case  concluded  Neal  upon 
every  mere  legal  defense  which  he  might  have  made  there, 
and  this  defense  among  them.  The  applicability  of  this  rule 
is  not  affected  by  the  circumstance  either  that  Neal  was  at 
the  time  really  ignorant  of  the  fact  constituting  the  defense. 
How  much  or  how  little  he  knew  upon  the  subject  is  imma- 
terial in  this  connection,  and  would  be  so  even  if  the  defense 
had  involved  matters  about  which  he  would  be  less  likely  to 
know  than  the  sale  of  his  lands  by  the  officers  of  the  law. 
Had  he  subsequently  discovered  it  in  time,  he  might  have 
moved  for  a  new  trial  under  the  statute  upon  the  gronnd  of 
newly  discovered  evidence,  or  if  discovered  too  late  for  that 
purpose,  he  might  have  made  it  the  subject  of  a  bill  in  equity 
to  obtain  a  new  trial ;  the  motion  in  the  one  case,  or  the  bill 
in  the  other,  would  have  been  aimed  directly  at  the  judg- 
ment itself,  and,  if  maintained,  would  have  vacated  it,  and 
along  with  it  would  have  gotten  rid  of  the  incident  estoppel, 
which,  however,  so  long  as  the  judgment  itself  remains 
undisturbed,  must  continue  to  be  one  of  its  inseparable  con- 
sequences. 

These  are  the  general  views  we  entertained  at  the  first 
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hearing  of  the  causey  and  the  reargument  has  not  changed 
them  in  any  respect,  though  y^e  have  here  given  them  at 
greater  length  than  in  Ihe  former  opinion. 
Judgment  affirmed. 

Ifr.  Chief  Justice  SpRAOxns,  and  Mr.  Justice  Cbookett, 
did  not  participate  in  the  decision  on  rehearing. 


[No.  2,088.] 

JOHN  BARRY,  WESLEY  WOOD,  HENRY  MUTZ, 
AND  THEODOSIO  OARRILLO  v.  THE  COUNTY 
OF  SONOMA. 

WftDvucm  in  BTncTiffmr  Against  a  Countt  fob  Laicd  Claimbd  to  havr 
BBBN  DiDicATiD. —  In  nn  action  agalnct  Sonoma  Connty  to  recover 
land,  claimed  by  tha  ooonty  to  baVe  been  dedicated  to  public  une. 
the  plaintiffs  offered  to  prore  by  C.  tbat  bo  bad  been  employed  by  the 
Board  of  Snperylaora  to  look  after  tbe  fences  and  keep  tbcm  in  re- 
pair, and  waa  ao  engaged  at  tha  commencement  of  tba  action ;  and  tbat 
Id  performing  tbla  aerrlea  be  waa  acting  as  tbe  servant  of  tbe  county, 
employed  for  tbat  purpose:  Held,  tbat  tbe  evidence  was  adnaiMibI? 
as  tending;  in  some  degree,  to  establisb  tbe  possession  of  tbe  county. 

Appeax.  from  the  District  Court  of  the  Seventh  Judicial 
District,  Oounty  of  Sononuu 

The  facts  are  stated  in  the  opinion. 

George  W.  Tyler,  icft  the  Appellants,  dted  MiteheU  v. 
Davis,  20  CaL  46. 

A.  P.  Overton,  District  Attorney,  and  William  McCullmujh^ 
for  Respondent. 

By  the  Court,  Ceookbtt,  J.  i 

The  action  is  ejectment  to  recover  a  portion  of  a  block  of 
land,  which  the  defendant  daims  to  be  a  public  fiquare^ 


M 
i 


818  Baxkt  v.  Sowoma  Couittt.  [Sup.Ct 

Opinion  of  the  Coort  —  Crockett,  J. 

dedicated  to  public  xuse,  in  the  Town  of  Santa  Bosa.   At  the 
trial  the  plaintiffs  put  one  Carrillo  on  the  stand  as  a  witness^ 
and  offered  to  prove  by  him  that  before  the  commencement 
of  this  suit  the  witness  was  employed  by  the  Board  of 
Superyiflors  of  Sonoma  County  to  take  charge  of  and  keep 
up  the  fences  around  the  property  described  in  the  com- 
plaint; that  he  was  so  employed  to  keep  the  same  in  repair 
and  look  after  it  for  the  County  of  Sonoma ;  that  he  was  thus 
employed  by  the  Board  of  Supervisors  of  said  county  aa 
their  servant  at  the  commencement  of  this  suit    To  the 
admission  of  this  testimony  the  defendant  objected,  cm  the 
ground  that  it  was  irrelevant  and  incompetent;  and  the 
Court  having  sustained  the  objection,  the  plaintiffs  excepted, 
and  this  ruling  is  assigned  as  error.     The  plaintiffs  intro- 
duced no  other  evidence  to  prove  that  the  defendant  was 
in  posaeasion  at  the  oommencCTient  of  the  action,  which 
fact  was  put  in  issue  by  the  answer.    Thereupon  the  Court 
granted  a  nonauit,  on  the  sole  ground  that  the  plaintiffs  had 
failed  to  prove  possession  in  the  defendant. 

The  evidence  which  was  excluded,,  standing  alone,  ee^ 
tainly  did  not  establish  in  a  very  satisfactory  manner  the 
defendant's  possession.  Nevertheless,  it  was  neither  irrele- 
vant ncnr  incompetent,  and  clearly  tended,  in  some  degree, 
to  prove  die  possession  in  the  defendant  As  I  understand 
tiie  offer,  it  was  to  show  that  the  witness  had  been  previously 
employed  by  the  Board  of  Supervisors  to  loc^  after  the 
fences  and  keep  them  in  repair,  and  was  so  engaged  at  the 
commencement  of  the  action;  and  that  in  performing  this 
service  he  was  acting  as  the  servant  of  the  County  of 
Sonoma,  employed  for  that  purpose.  These  acts  of  dominion, 
if  proved,  woiUd  have  tended,  in  some  degree,  to  establish 
the  possession^  and  the  evidence  should  have,  therefore, 
been  admitted. 

Judgment  reversed,  and  cauae  remanded  for  a  new  trial 
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(No.  8,047.] 

HENEY  B.  PLATT  v.  JOHN  JONES,  HENRY  NEIL- 
SON,  WILLIAM  BIHLER,  ANDREW  FISK, 
JOHN  0.  FISK,  M.  T.  MoCLELLAN,  ANDREW 
KNIP,  CHRISTIAN  STENGLE,  M.  V^B.  MORIN, 
NELSON  MORIN,  ato  JOSIAH  MORIN- 

Cmmruvonov  am  Dud  —  Dascsipnoir. —  Where  a  deed  described  a 
portion  of  tbe  €laman  Banebo  **  beginning  at  the  distance  of  one  and 
a  fourth  lea^^ee,  SpaniBh  measure,  from  the  northwest  end  of  said 
rancho  at  a  point  on  the  shore  of  the  Pacific  Ocean;  thence  rnnnlng  a 
4irect  Ubs  to  the  northern  bonndary  of  said  rancho  one  league ;  thence 
•long  said  northern  boimdary  one  leagos,  Spanish,  measure ;  >  thencs  in 
«  aoothem  direction  to  the  Pacific  Oceaa^  so  as  to.  include  the  improye- 
Bents  an^  house  of  said  Hugal,  and  to  Include  a  qoantlty  of  land 
•qua!  to  one  Spanish  league;"  and  all  the  lines  were  agreed  on  ex- 
cept tte  tbtad  caU  ''In  a  sonOiern  direetfon:**  irsid,  that  this  Une 
nust  deflect  from  a  right  angle  with  the  northern  line  to  such  an 
•xtent  as  to  include  one  league,  and  as  much  more  as  might  be  neces- 
•ary  to  Include  Hugal's  ImproTcments,  and  that  parol  STldence  was 
Bot  admlMlbls  to  Tary  saeb  eonstrnctlon  of  the  deed. 

Appeal  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  of  ejectment  to  recover  possession  of  a 
portion  of  the  German  Rancho,  in  Sonoma  County.  It  was 
originally  commenced  in  the  name  of  Edson  Adams  as 
plaintifiF,  in  the  Twelfth  District  Court,  but  subsequemtly 
Piatt  was  substituted  as  plaintiff  in  place  of  Adams^  and  the 
ctause  was  transferred  for  trial  to  the  Court  from  which  this 
appeal  was  taken. 

The  German  Rancho  is  a  tract  of  about  four  leagues  of 
land,  less  than  a  league  wide  and  more  than  four  leagues 
long,  lying  between  theGualala  River  and  the  Pacific  Ocean, 
having  a  general  northwest  and  southeast  direction,  and 
being  in  form  nearly  a  parallelogram.  The  plaintiff  claimed 
a  portion  to  the  southeast  of  a  line  commencing  on  the  ocean 
two  leagues  and  a  quarter  southeasterly  from  the  northwest- 
erly comer  of  the  ranch,  and  running  thence  at  right  angles 
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to  the  general  shore  line  northeasterly  to  the  Gualala  River. 
The  deed  under  which  he  claimed  was,  howeyer,  subsequent 
to  a  deed  from  the  original  owner  of  the  ranch  to  one  Fred- 
erick Hugaly  containing  the  description  given  in  the  head 
note  above.  The  line^  as  claimed  by  plaintiff,  would  cut  off 
a  portion  of  the  land  claimed  by  defendants  to  have  been 
conveyed  by  the  deed  to  Hugal;  and  the  true  location  of 
the  southerly  or  southeasterly  line  therefore  became  a  ques- 
tion. On  the  trial  it  appears  to  have  been  admitted  that  the 
Hugal  deed  commenced  at  a  point  on  the  ocean  shore  *one 
league  and  a  quarter  southeast  of  the  mouth  of  the  Gualala 
River  and  ran  thrice  northeasterly  to  the  river,  thence  south- 
easterly along  the  rivw  one  league.  From  the  end  of  the 
call  along  the  river  the  plaintiff  claimed  that  the  third  call 
ran  at  right  anglee  to  the  general  course  of  tiie  river  to  the 
ocean,  a  location  which  would  make  the  Hugal  land  much 
less  than  a  league;  whereas  defendants  claimed  that  the  call 
deflected  at  an  obtuse  angle  and  ran  to  the  ocean  in  such  a 
manner  as  to  include  a  full  league,  and  all  of  Hugal's  im- 
provements. The  Court  below  seems  to  have  regarded  the 
Hugal  deed  as  containing  a  latent  ambiguity,  and  admitted 
parol  testimony,  against  defendant's  objectionB,  of  conversa- 
tions at  the  time  of  the  drawing  of  the  Hugal  deed,  and 
tending  to  show  the  intention  to  have  been  to  make  such 
southern  line  the  same  as  was  claimed  by  plaintiff.  There 
was  a  judgment  for  plaintiff  as  claimed  by  him;  and,  a 
motion  for  new  trial  having  been  overraled,  defendants  ap- 
pealed from  the  judgment  and  order. 

W.  B.  Patterson  and  0.  H.  Satvyer,  for  Appellants. 

There  is  no  ambiguity  on  the  face  of  the  deed  to  Hugal. 
The  calls  are  definite,  certain,  and  can  be  located  on  the 
ground  from  the  description.  The  point  of  commencement 
is  fixed  on  the  ocean;  thence  the  first  call  runs  in  a  direct 
line  to  the  northern  boundary  of  said  rancho  one  league.    A 
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direct  line  is  the  ahortest  line^  and  of  course  it  must  be  at 
right  angles  from  the  starting  point,  and  would  take  the  but- 
Tej  to  the  river,  because  that  is  the  boundary  opposite  to 
the  southern  boundary,  and  it  also  oorresponds  in  distance, 
being  only  one  hundred  chains  less  than  a  league.  (Allen  v. 
Eingsburtf,  16  PicL  235;  Northrop  v.  Sumney,  27  Barb. 
196.)  The  next  call  is  '^  along  the  northern  boundaiy  one 
league."  The  .description  in  terms  does  not  Sjay  whether  up 
or  down  the.  river,  whether  to  the  right  or  left;  but  the  lan- 
guage following  does  determine  because,  after  running  one  lea- 
gue, the  survey  is  to  run  ''in  a  southern  direction  to  the 
Pacific  Ocean  so  as  to  include  the  improvements  and  house 
of  said  Hugal,  and  to  include  a  quantity  of  land  equal  to  one 
Spanish  league."  It  could  only  include  such  improvements 
and  house  and  such,  league  by  running  the  second  call  up 
the  river.  The  third  call  is  also  certain,  because  the  quantity 
of  land  to  be  included  ia  as  much  a  part  of  the  deed  and 
calls  as  Hugal's  house  and  improvements.  (See  Doe  v.  Val- 
lejo,  29  CaL  385.)  No  call  is  repugnant  to  another,  nor  any 
part  ambiguous  or  doubtful;  and  in  such  case  all  other  rules 
of  construction  are  to  be  rejected.  (Pratt  v.  Woodward,  32 
CaL  219 ;  Dodge  v.  WaUey,  22  CaL  324.)  There  was,  there- 
fore, error  in  the  Court  below  in  admitting  parol  evidenoe 
to  explain  the  deed  or  show  the  declarations  or  intent  of  the 
parties,  other  than  as  the  same  is  to  be  gathered  from  the 
plain,  unambiguous  language  employed  in  the  deed  itself. 
(3  Washburn  on  B.  P.  847;  Seaman  ▼.  Hogeboom,  21  Barb. 
398.) 

McCvUaugh  S  Boyd,  and  W.  W.  Orme,  Jr.,  for  Be- 
•pondent 

The  description  in  the  Hugal  deed,  taken  alone,  could  not 
be  located.  The  vice  of  the  location  claimed  is  that  it 
assumes  that  the  Gualala  River,  which  is  on  the  east,  con- 
■titates  the  northern  boxmdary,  and  also  in  assuming  that 
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the  second  line  must  necessarily  ran  southeasterly  tbng  the 
river.  But  the  necessity  of  introducing  parol  evidence  to 
locate  the  improvements  of  Hugal,  demonstrates  that  there 
is  a  latent  ambiguity  in  the  description.  How  is  it  possible 
to  run  the  second  and  third  lines  without  ascertaining,  in  the 
first  instance,  where  these  improven^ents  were.  There  is^ 
therefore,  enough  of  doubt  to  justify  the  adoption  of  the  rule 
given  by  this  Court  in  Walsh  v.  Eill,  38  Cal.  487,  and  Stwr 
ley  v.  Oreen,  12  Cal.  162 ;  see,  also,  Vance  v;  Fore^  24  Cal. 
436 ;  KimbaU  v.  Semple,  25  Cal.  442 ;  Mvlford  v.  Le  Franc, 
26  CaL  89;  Satmders  v.  Clark,29  Cal.  304;  Reamer  v.Nes- 
mith,  84  Csl.  626;  36  CaL  122,  607;  38  Cal  443,  483;  Sal- 
mon,  V.  WUson,,  41  CaL  595 ;  Irwm  v.  Towne,  42  CaL  331. 

Assuming,  then,  that  there  was  a  latent  ambiguity  in  the 
deed,  as  to  the  location  of  the  Hugal  tract^  the  extrinsic  cir- 
cumstances shown  by  the  testimony  clearly  demonstrate  that 
the  parties  intended  that  the  southern  boundary  should  be  a 
line  commencing  on  the  shore  of  the  ocean,  a  little  south  of 
Hugal's  house,  and  running  thence  a  straight  northeasterly 
course  to  the  Gualala  Eiver.  The  intention  was  to  c<Hivey  te 
him  one  league  in  a  square  form;  that  is,  in  a  trac^  each  of 
whose  sides  measured  a  league,  one  of.  which  sides  was  the 
ocean,  and  one  the  river,  the  remaining  two  being  at  right 
angles  to  the  ocean  and  river ;  and  it  was  upon  this  oomtruo- 
tion  that  the  Court  below  proceeded. 

W.  H.  Patterson  and  0.  H.  Sawyer^  for  AppeQanta,  vt 

reply. 

The  fact  that  parol  evidence  is  necesaary  to  oatabliah  the 
possession  of  Hugal's  improvements,  does  not  make  a  latent 
ambiguity.  If  so,  every  deed  contains  a  latent  ambiguity, 
for  the  most  definite  landmark  must  be  shown  to  exist  as 
described  in  the  deed.  It  is  plain  that  the  parties  intended 
that  Hugal  should  have  a  league  of  land  and  his  house  and 
improvements;  but  they  did  not  know  exactly  how  wide 
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the  tract  waa,  and  therefore  adopted  this  description.  If  the 
tract  had  proved  more  than  a  leagu^  wide  thia  line  wonld 
have  been  deflected  up  the  coast,  and  Httgal  would  have  had 
less  than  a  league  6n  th^  ocean.  So,  having  proven  less 
than  a  league  in  width,  it  must  ran  down  the  coast  for  quan- 
titj.  But  if  a  latent  ambigaity  did  eodst  the  parol  evidence 
should  have  been  confined  to  the  ambiguous  matter,  which, 
in  this  cade,  is  claimed  to  be  the  doubt  as  to  Hie  improve 
menteb  This  would  not  jmdfy  the  admission  of  parol  evi- 
dence aa  to'  other  matters,  and  did  not  justify  the  evidence 
that  this  line  waa  intended  to  run  parallel  to  the  first  line, 
instead  of  so  as  to  include  a  league  of  land  according  to  the 
plain  language  of  the  deed. 

By  the  Oourt,  Waixaob,  J. : 

We  are  of  opinion  that  the  third  call  in  die  deed  fnmi 
Rufus  to  Hugal,  in  these  words:  '^ThencB  in  a  southern 
direction  io  the  Padfie  Ocean,  eo  as  to  inelude  the  improve^ 
ments  and  house  of  said  Hugal,  and  to  include  a  quantity 
of  land  equal  to  one  Spanish  league*' — imports  that  in  ap- 
proaching the  ocean,  the  line  must  deflect  from  a  right  angle 
to  such  an  extent  as,  at  all  events^  will  include  one  league  of 
land  in  superficial  area,  and  so  mudi  more  than  that  quantity 
as  may  be  necessary  to  include  the  improvements  of  Hugal 
as  they  eadsted  in  September,  1847.  This  results  by  con- 
stmctkm  of  the'terms  of  the  deed  itself,  and  parol  evidence 
is  not  admissible  to  vary  it  in  that  respect 

The  judgment  ia  reversed,  and  the  cause  remanded  for  a 
newtriaL 

BHonxa,  J.,  specially  concurring: 

The  first  call  in  the  deed  from  Rufus  to  Hugal  commences 
at  a  point  on  the  Pacific  Ocean,  and  runs  thence  to  a  bound- 
ary of  the  rancho,  called  in  the  deed  the  northern  boundary. 
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The  partiee  agree  as  to  tliia  line;  and  it  aooorda  with  Ihe 
oonstraction  it  gives  to  the  deed.  The  boundary  line  whidi 
is  intersected  bj  that  line  ia  the  <wlj  boundary  line  which 
that  line  will  meet;  and  it  will^  therefore,  be  oonstraed  u 
the  boundary  line  intended  by  the  parties,  though  it  is  the 
northeastern  rather  than  the  northern  boundary*  Both 
parties  agree  that  the  second  line  runs  along  the  northern 
boundary  line  southeasterly,  and  that  its  length  ie^  required 
to  be  exactly  one  league.  I  am  not  prepared  to  say  that 
that  is  the  true  construction  of  the  deed,  so  far  as  respects 
&e  length  of  the  line;  but  as  the  parties  agree  in  their  con- 
struction^  I  accept  it  as  correct  The  deed  requires  the 
third  line  to  be  so  run  as  to  include  within  the  boundaries  of 
the  tract  conveyed  the  improvements  of  Hugal  and  one 
Spanish  league  of  land.  That  is  to  say,  the  lines  must  in- 
clude one  league,  and  more  than  that  area,  should  it  be 
necessary  to  do  so  in  order  to  indoee  the  improvementB  of 
HugaL  This  is  imperatively  required  by  the  proper  con- 
struction of  the  deed.  There  is  no  latent  ambiguity  in  the 
deed  as  to  the  quantity  of  land  conveyed;  and  parol  evidence 
is  not  admissible  to  show  that  a  less  quantity  was  intended  to 
be  conveyed,  or  that  the  third  line  should  be  run  so  as  to  in- 
close an  area  less  than  one  square  league. 
I  concur  in  the  judgment 

Mr.  Ohief  Justice  Stbaovb  did  aokpavtietpate  in  flie  foio- 
going  decisioii. 
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(No.  8,004.] 

THE  PEOPLE  OF  THE  STATE  OF  OALIFOKNIA  bx 
VEL.  JOHN  L.  GREEN,  v.  PABLO  DE  LA  GUERRA, 
Judge  of  th»  FtBST  Judioial  Distbiot. 

IxoBT  OF  A  Pabtt  TO  HAYB  A  Caebe  Tribd. —  Wlitn  two  ftctioiui  are 
peodinff  at  the  eame  time,  and  between  the  eame  partlea,  to  reeoTer 
poBseeslon  of  the  same  tract  of  land,  and  tn  the  absence  of  the 
plaintiff  one  la  tried  and  Judgment  rendered  for  the  defendant,  and 
the  defendant  then  pleada  the  Judgment  ae  a  bar  tn  tlie  othef  aetlon^ 
the  plaintiff  la  itlll  entitled  to  haye  the  other  action  tried. 

BnrusAL  to  Tar  a  Causb. —  An  order  made  bf  the  Court,  In  a  cause, 
refusing  to  try  the  same,  is  not  a  Judgment  from  which  an  appeal 
will   He. 

Wmn  or  Makiutb. —  A  writ  of  mandate  will  be  Issued  to  compel  a  judge 
to  proceed  and  ttf  a  eause,  when  he  refuses  to  do  ao. 

This  was  an  application  to  the  Supremo  Court  for  a  writ 
of  mandate. 

The  facts  are  stated  in  the  opinion; 

B.  8.  Brooks,  for  Relator. 

John  L.  Green  brought  his  action  of  ejectment  against 
Jarvis  Swift  for  land  in  Santa  Barbara.  Defendant  in  his 
answer  sets  up  a  former  judgment  in  a  suit  between  the 
same  parties  for  the  same  cause  of  action  wherein  the  defend- 
ant had  judgment  The  issue  thus  joined,  it  is  undoubtedly 
the  duty  of  the  Court  to  try  and  determine  and  to  find  the 
facts  in  respect  thereto^  and  his  conclusions  of  law  (if  a  find- 
ing is  requested),  and  thereupon  to  render  judgment  as  to 
him  shall  appear  in  accordance  with  law.  We  moved  that 
the  Court  proceed  to  the  trial  of  this  issue  then  or  at  some 
future  day,  but  the  Court  refused  to  try  it  at  aU.  The  answer 
in  this  case  admits  the  fact  that  the  Court  did  refuse  to  try 
it  and  admits  the  reason  assigned  by  us,  that  is  —  because  he 
knew  the  answer  was  true — ''believed  it  would  be  a  waste 
of  time  and  a  hardship  to  the  defendant  to  go  through  the 
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useless  eeremonj  of  another  trial  of  the  same  cause  of  action 
while  the  said  judgment  existed  therein."  That  may  be  a 
good  reason  for  filing  a  finding  and  rendering  judgm^t 
against  the  plaintifF,  but  dearly  is  no  reason  f or  refusmg  to 
try  the  cause.  Until  he  does  try  it  and  render  final  judgment 
we  cannot  file  our  statement  and  bring  before  .this  Court, 
on  appeal,  the  question  whether  the  alleged  judgment  is  a  bar. 
We  merely  desire  that  the  Judge  be  directed  to  go  on  to  a 
trial  of  the  cause. 

By  the  Court,  Cbockbtt,  J.: 

This  is  an  application  by  the  plaintiff  for  a  peremptory 
mandate  to  be  directed  to  the  Judge  of  the  First  Judicial 
District,  in  and  for  the  County  of  Santa  Barbara,  to  compel 
him  to  proceed  to  hear  and  determine  the  action  of  Oreen  v. 
Swift,  alleged  to  be  pending  in  that  Court  The  following 
facts  are  disclosed  by  the  petition  and  answer,  viz:  That 
Green  commenced  an  action  against  Swift,  in  the  usual  form, 
in  the  District  Court  for  Santa  Barbara  County,  to  recover 
the  possession  of  a  parcel  of  land  in  that  coimty,  in  which 
action  issue  was  regularly  joined ;  that  another  action  of  a 
similar  character  and  to  recover  the  possession  of  the  same 
land,  was  commenced  by  Green  against  Swift,  and  was  pend- 
ing at  the  same  time  in  the  District  Court  of  the  Fourth 
Judicial  District  in  and  for  the  City  and  County  of  San  Fran- 
cisco ;  and  when  the  action  pending  in  Santa  Barbara  County 
was  called  for  trial  an  application  was  made  in  behalf  of  the 
plaintiff  to  continue  the  cause  for  the  term,  on  an  affidavit 
of  the  attorney  of  record  for  the  plaintiff,  to  the  effect  that 
he  resided  at  San  Francisco,  and  was  so  occupied  with  other 
professional  engagements  as  to  prevent  his  attendance  on  the 
Court  at  Santa  Barbara,  the  application  being  made  by 
another  attorney,  who  appeared, for  that  purpose  only  at  the 
request  of  the  attorney  of  record;  that  the  application  to 
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continue  the  cause  for  the  term  was  denied;  but  the  Court 
postponed  the  trial  until  a  later  day  in  the  term,  for  the  pur- 
pose of  affording  an  opportunity  to  the  plaintiff's  attorney  to 
be  present  at  the  trial ;  that  on  the  appointed  day  the  cause 
was  again  called  for  trial,  and  the  plaintiff's  attorney  being 
still  abs^it,  the  attorney  who  had  represented  him  on  the 
former  motion  moved  to  dismiss  the  action;  but  the  Court 
denied  the  motion,  except  on  the  condition  that  the  plaintiff 
paid  the  costs  on  or  before  a  subsequent  hour  of  the  same 
dtty;  that  the  costs  were  not  paid,  and  the  cause  was  tried 
before  a  jury^  in  the  absence  of  the  plaintiff's  attorney ;  and 
no  witnesses  or  proofs  being  introduced  for  the  plaintiff,  a 
verdict  and  judgment  was  rendered  for  the  defendant;  that 
the  judgment  erroneously  recited  that  the  plaintiff  had  ap- 
peared and  introduced  evidence  at  the  trial ;  that  the  action 
which  was  pending  in  the  Fourth  District  Court  was  subse- 
quently transferred  to  Santa  Barbara  County  for  trial ;  that 
one  of  the  defenses  set  up  in  the  action  as  a  bar  was  the 
former  recovery  by  the  defendant  in  the  other  action ;  that, 
for  the  purpose  of  avoiding  this  bar,  the  plaintiff  filed  a  sup- 
plemental complaint  setting  forth  that  the  judgment  in 
the  former  action  falsely  recited  that  the  plaintiff  had  ap- 
peared and  introduced  evidence  in  support  of  his  cause  of 
action;  that  the  plaintiff  and  his  attorney  of  record  were 
ignorant  of  these  false  recitals  in  the  judgment  until  long 
after  the  term  had  elapsed  and  until  it  was  too  late  to  correct 
the  same  on  motion  or  by  a  statement  on  appeal;  that  the 
attorney  of  record  was  also  ignorant  that  the  Court  had 
refused  to  allow  the  cause  to  be  dismissed,  and  supposed  it 
had  been  dismissed  until  after  it  was  too  late  to  obtai^  relief 
in  either  of  the  methods  above  indicated ;  that  the  Court  first 
proceeded  to  hear  and  determine  the  equitable  matter  set 
up  in  the  supplemental  complaint,  and  on  the  trial  found  as 
facts  that  the  plaintiff  and  his  attorney  of  record  were 
ignorant  of  the  false  recitals  in  the  judgment  and  of  the 
Vol.  ZLIII.— 16 
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fact  that  the  caiuse  v^as  not  diamiased  until  more  than  five 
months  had  elapsed  from  the  entry  of  the  judgment,  and 
thereupon  the  Court  made  a  decree  oorrecting  the  false  re- 
citals in  the  judgment,  but  refused  any  other  relief  under 
the  supplemental  complaint;  that  the  plaintiff  then  moved 
the  Court  to  proceed  to  try  the  action  at  law,  on  the  original 
complaint;  the  Court  denied  the  motion  and  refused  to  pro- 
ceed further  in  the  trial,  alleging  that  nothing  remained  to 
be  tried — the  decree  under  the  supplemental  complaint  hav- 
ing disposed  of  the  cause.  This  is  an  application  to  compel 
him  to  hear  and  determine  the  action  at  law  upon  the  issues 
joined  under  the  original  complaint  One  of  those  issues 
was  on  the  bar  by  the  former  recovery  set  up  in  the  answer, 
and  the  object  of  the  supplemental  complaint  was  to  reform 
the  judgment,  so  as  to  make  it  conform  to  the  facts.  To  that 
extent  the  plaintiff  obtained  the  relief  which  he  desired; 
and  whatever  other  equitable  relief  he  demanded  was  denied. 
The  result  of  these  proceedings  was  to  leave  die  action  at 
law  under  the  original  complaint  still  pending  and  undeter- 
mined. The  decree  which  was  entered  under  the  supple- 
mental complaint  does  not  enjoin  the  plaintiff  from  proceed* 
ing  in  the  action  at  law,  nor  purport  to  determine  the  ultimate 
rights  of  the  parties.  It  simply  reforms  the  judgment^  and 
denies  any  odier  equitable  relief  to  the  plaintiff,  but  does 
not  attempt  otherwise  to  interfere  with  the  action  at  law. 
It  may  be  that  the  bar  of  former  recovery  set  up  in  the 
answer  will  prove  to  be  a  valid  defense,  even  under  the 
judgment  as  modified ;  but  the  plaintiff  has  a  right  to  have 
the  action  tried  and  determined,  so  as  to  enable  him  to  take 
an  appeal,  if  he  sees  proper,  in  the  event  that  the  judgment 
is  against  him.  At  present  there  is  no  judgment  in  the 
action  at  law  from  which  he  could  appeaL  It  is  tiierefore 
ordered  that  the  writ  issue  as  prayed  iot. 
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■lbction  CowrBST  —  Alligation  '  bt  Comtbstamt  that  Ha  **  IB  **  am 
Klbctob. —  Undor  the  ttatute  of  March  28d,  1850,  pioTiftlng  tor  the 
contestiiij;  of  elections  of  county  officers  (Stats.  1850,  p.  101,  Sec.  56), 
It  Is  sufficient  for  the  contestant  to  allege  that  he  is,  at  the  time  he 
files  the  written  statement  of  contest,  a  qoallfled  elector  of  the  county, 
without  alleging  that  he  was  so  at  the  time  of  the  election. 

•SATBMBMT  07  Caubb  OF  Elbction  Comtbst. —  The  degree  of  certainty 
required  in  a  statement  of 'the  cause  of  contest  in  an  election  case  Is 
not  th»  highest  degree  of  certainty  known  in  pleading,  hftt  oaly  sneh 
as  will  suffice  to  inform  the  defendant  of  the  particular  proceeding  or 
cause  upon  which  the  contest  Is  founded.  Such  statement  need  not 
detail  the  particular  means  or  measures  resorted  to  for  the  purpose 
of  accomplishing  a  miscount,  but  only  the  ultimate  facts. 

■lbction  Comtbstb  of  Public  OoNcaBN. —  An  election  contest,  being  an 
investigation  in  which  the  public  at  large  are  deeply  concerned.  Is 
not  an  ordinary  adrersary  proceeding;  for,  as  against  the  high  public 
interest  inTOlred,  there  can  be  no  recognised  adyersary. 

AlfmPMBNTB     OF     StATBMBHT     OF     CaUBB     OF     BLBCTION     GOMTBaT. —  In     a 

•contested  election  case,  If  the  statement  of  the  cause  of  contest  lack 
the  deameas  and  distinctnev  of  allegation  desirable  In  judicial  pro* 
ceedlngs.  It  should  not  for  that  reason  bo  peremptorily  dismissed,  Imt 
an  opportonitj  afforded  to  amend. 

Appxai*  from  the  County  Court  of  Solano  Coontj. 

This  was  one  of  ei^t  cases,  siinilar  in  gmeral  charaoter, 
which  were  submitted  and  considered  together,  and  known 
as  the  ^^Bblano  County  Election  Cases.''  The  contestant 
was  the  same  in  alL  Tlie  defendants  in  the  others  were  as 
follows: 

"So.  3,164— K  D.  Perkins^  declared  elected  County 
Treasurer. 

No.  3,166 — QeoTgd  0.  McKinley,  declared  elected 
County  Recorder. 

!N'o.  3,166 — Joseph  Hoyt^  declared  dected  County 
Assessor. 

No.  8,167 — Hazen  Hoyt,  declared  elected  PnUie  Admin- 
ktrator* 
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No.  8,168  —  W.  H.  Fry,  declared  elected  • 


ISTo.  8,169— J.  F.  Wendell,  declared  elected  District  At- 
torney. 

No.  8,170 — Joseph  Jacobs,  declared  elected  b 

The  dection  took  place  on  •September  6th,  187L  There 
were  substantially  the  same  judicial  proceedings  in  all  the 
oases;  and  those  last  named  were*  all  decided  in  the  same 
way  as,  and  upon  the  authority  of  the  decision  of,  this  ease. 

The  material  facts  are  stated  in  the  opinion. 

Plaintiff  appealed  from  the  orders  of  the  Cknmty  Oourt 
dismissing  the  proceedings. 

O.  A.  LofMmt  and  Creed  Raymond,  for  Oontestants,  con- 
tended that  the  statement  of  the  cause  of  contest  was  suffi- 
cient in  form  and  substaacey  citing  Hitt  Gen.  Laws,  2470 
to  2490,  and  that,  therefore,  the  action  of  the  Oourt  below  in 
dismissing  the  proceedings  was  error. 

L.  B.  Mizner,  for  Defendant 

The  statement  was  insufficient  in  form  and  substance. 
(Hitt  Gen.  Laws,  2475,  2476,  2477,  and  2478.)  It  did  not 
appear  that  contestant  was  an  elector  of  the  county  at  the 
time  of  the  malconduot  alleged;  nor  was  the  particular  cause 
or  causes  of  contest  alleged  with  such  certainty  as  would 
sufficiently  advise  the  defendant  of  the  particular  proceed- 
ings for  which  his  election  was  contested. 

Again,  it  appears  that  the  election  of  defendant  was  oer 
tified  to  by  the  Board  of  Election,  canvassed  by  the  Board 
of  Supervisors,  and  a.  certificate  of  election  issued  to  him^ 
without  any  protest  or  opposition;  nor  was  there  ever  anj 
list  of  alleged  illegal  votes  served  upon  him,  «a  required  bj 
law.    (Hitt  Gen.  Laws,  2476.) 
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By  the  Conrt,  Walulcb,  C.  J. : 

This  is  an  appeal  taken  from  an  order  of  the  Oonnty  Judge 
of  the  County  of  Solano,  made  at  a  special  tenn  of  the  Court 
appointed  and  held  by  him  to  determine  a  contest  madet 
against  the  right  of  the  respondent  Kidder  to  the  oiBice  of 
County  Clerk  of  that  county.  The  order  entered  was  one 
dismissing  the  proceedings. 

The  contest  was  made  under  the  provisions  of  section  two 
thousand  four  hundred  and  seventy,  et  seq.  (Eitt.  Glen.  Laws), 
by  Minor,  who  alleges  in  his  written  statement  filed  that  he 
is  a  qualified  elector  of  the  County  of  Solano. 

L  The  respondent  insists  that  the  statement  is  insu£5cient 
in  that,  though  stating  that  the  contestant  is  a  qualified  eleo- 
tor  of  the  county,  it  fails  to  state  that  he  ivas  such  elector 
wheal  the  election  contested  w^s  held.  It  is  a  gu£Scient 
answer,  however,  to  this  position,  to  say  that  the  statute 
applicable  to  this  case  nowhere  requires  the  contestant  to 
allege  anything  further  upon  that  point  that  he  is — at 
the  time  he  files  the  written  statement  of  contest  —  a  quali- 
fied elector  of  the  county.  Had  it  required  him  to  state  at 
what  point  of  time,  with  reference  to  the  time  at  which  the 
election  was  held,  be  became  such  elector,  it  would  have 
then,  of  course,  been  incumbent  upon  hi-m  to  have  done  so. 
But  he  has  strictly  complied  with  the  requirement  of  the 
statute  in  his  statement  on  that  point 

n.  It  is  next  objected  that  the  statement  of  contest  was 
properly  dismissed  "  for  the  reason  that  the  particular  cause 
or  causes  of  contest  were  not  alleged  with  such  certainty  as 
would  sufficiently  advise  "  the  respondent  Kidder,  ''  of  the 
particular  proceedings'^  upon  which  his  election  was  con- 
tested. 

It  is  provided  by  the  statute  (Sec.  2477)  that  *^no  state- 
ment of  the  cause  of  contest  shall  be  rejected,  nor  the  pro* 
ceedings  thereon  dismissed  by  any  Court  before  which  audi 
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eontest  may  be  brought  for  trial  for  want  of  form,  if  the 
particular  cause  br  causes  of  contest  shall  be  alleged  with 
guch  certainty  as  will  sufficiently  advise  the  defendant  of  the 
particular  proceeding  or  cause  for  which  (his)  election  is 
contested."  Does  the  written  ^statement  here  sufficiently 
advise  the  defendant  of  the  particular  cause  for  which  his 
election  is  contested  ? 

It  is  clear  that  the  certainty  of  allegation  required  by  the 
statute  is  not  the  highest  degree  of  certainty  known  in  plead- 
ing— ^not  that  certainty  to  a  certain  intent  in  particular  ex- 
acted by  the  rule  in  averring  matter  not  favored  in  law— such 
as  an  estoppel,  alien  enemy,  etc.  Such  a  degree  of  technical 
precision  in  averment  if  required  would  generally  defeat  the 
very  investigation  which  it  was  the  main  purpose  of  the 
statute  to  invite,  and  woxdd  besides  illy  comport  with  the 
provision  already  cited  expressly  dispensing  with  mere  fonn 
in  pleading  in  such  case  as  this  one.  Certainty  is  required, 
it  is  true,  but  to  no  greater  degree  than  will  suffice  to  inform 
the  defendant  of  the  particular  proceeding  or  cause  upon 
which  the  contest  is  founded.  The  words  used  in  the  state- 
ment of  contest  are  to  be  understood  in  their  ordinary  mean- 
ing— ^the  purpose  being  merely  to  inform  the  understanding 
of  the  opposite  party  of  the  substance  of  the  alleged  fact  or 
facts  relied  upon  to  defeat  his  dairn.  We  proceed  to  inqnire^ 
therefore,  whether,  under  this  rule,  the  statement  presented 
be  substantially  sufficient  or  insufficient  upon  that  point 

It  alleges  that  a  general  election  for  State  and  connty 
officers  was  held  in  the  County  of  Solano  on  the  6th  day  of 
September,  1871 ;  that  on  the  first  Monday  after  the  election 
the  Board  of  Supervisors  of  the  county  met  and  canvassed 
the  returns ;  that  at  that  canvass  the  returns  from  each  pre- 
cinct of  the  county  where  polls  had  been  opened  were  before, 
and  were  canvassed  by,  the  Board ;  that  A.  H.  Hawley  and 
the  respondent,  Kidder,  were  the  only  persons  voted  for  at 
Baid  election  as  candidates  for  the  office  of  County  Clerk; 
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tb^  the  returns  canvassed  by  the  Board  showed  that  the 
respondent,  Kidder,  had  received  two  thousand  three  hu)i- 
ilred  and  forty-six  votes,  and  Hawley  one  thousand  six  hun- 
dred and  ninety-three  votes,  for  that  office;  that  the  returns 
froin  the  First,  Second,  and  Third  Precincts  of  Vallejo 
Township  showed  that  Kidder  had  received  one  thousand 
four  hundred  and  eighty-two  votes,  and  Hawley  five  hun- 
dred and  seventy-nine  votes,  and  that  the  count  wa£  so 
made  by  the  Board;  that  in  point  of  fact,  however,  there 
were  cast  for  Kidder,  in  these  three  precincts  only  one  hun- 
dred and  thi!rty-two  votes  —  i.  e.,  sixty-two  votes  at  the  First 
Precinct,  fifty  at  the  Second,  and  twenty  at  the  Third,  while 
there  were  cast  at  those  three  precincts  five  hundred  and 
seventy-nine  legal  votes  for  Hawley  —  i.  e.,  in  the  First  Pre- 
cinct, two  hundred  and  forty-nine  votes;  in  the  Second,  two 
hundred  and  seventy-seven;  and  in  the  Third,  fif^-three 
votes. 

The  statement  further  sets  forth  that  in  the  entire  coimtj 
Kidder  received  only  nine  hundred  and  ninety-six  votes 
against  one  thousand  six  hundred  and  ninety-three  cast  for 
Hawley  for  the  office  of  County  Clerk,  and  that  Hawley  was 
thereby  duly  elected,  but  the  Board,  upon  convassing  the 
votes,  declared  Kidder  tp  have  been  elected  to  the  office. 

The  statement  further  sets  forth  that  the  Board  of  Judges 
in  the  First  Precinct  of  Vallejo  Township  counted  and  in- 
cluded in  the  returns  to 'the  Board  of  Supervisors  ''  six  hun- 
dred and  -fifty  more  votes  than  there  were  ballots  voted  or  re- 
ceived, or  votes  cast  or  given  at  said  election  in  said  precinct /' 
that  there  was  the  like  excess  of  six  hundred  and  fifty  votes 
in  the  return  from  the  Second  Precinct,  and  an  excess  of  fifty 
votes  from  the  Third,  and  that  in  the  canvass  by  the  Board 
of  Supervisors  these  thirteen  hundred  and  fifty  votes  — 
which,  it  Ib  alleged,  were  never  in  fact  thrown,  and  for  which 
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no  ballots  were  in  fact  voted  or  received  at  the  polls— were 
returned  by  the  Boards  of  Judges,  and  were  canvassed  and 
counted  by  the  Board  of  Supervisors  as  that  many  vote$  in 
favor  of  Kidder. 

It  IB  easily  to  be  seen  from  these  averm^itB  that  iJie 
majority  which  the  canvass  by  the  Board  of  Supervisors 
awarded  to  Kidder  over  Eawley  was  six  hundred  and  iiliirt;* 
three  votes;  whereas  had  that  canvass  excluded  the  one 
thousand  three  hundred  and  fif  1y  votes  improperly  returned 
and  counted  for  him  from  the  Eirst,  Second,  and  Third  Tr^^ 
cincts  of  Vallejo  Township,  Hawley  must  have  been  declared 
elected  by  a  majority  of  six  hundred  and  ninety-seven  votes. 
The  particular  cause  of  contest  then  is  that  Kidder's  asserted 
majority  of  six  hundred  and  thirty-three  votes  is  produced 
by  counting  for  him  one  thousand  three  hundred  and  fifty 
votes,  not  one  of  which  were  cast  in  point  of  fact,  and  that 
these  fictitious  votes  purported  to  have  been  thrown  entirely 
in  Vallejo  Township — six  hundred  and  fifty  of  them  at  the 
First  Frednct,  the  like  number  at  the  Second,  and  the  num- 
ber of  fifty  at  the  Third.  It  can  hardly  be  supposed  that 
the  respondent,  Kidder,  was  not  sufficiently  advised,  by  these 
alleged  facts  and  figures,  of  the  particular  cause  for  which 
his  election  was  contested.  But  it  is  argued  that  the  state- 
ment of  contest  should  have  detailed  the  particular  means 
or  measures  resorted  to  for  the  purpose  of  accomplishing 
thi?  niiseoimt.  Had  it  undertaken  to  do  so,  another  and 
much  more  serious  objection  would  doubtless  have  been 
started  —  i.  e.,  that  it  assumed  to  state  the  evidence  by  which 
the  ultimate  fact  was  to  be  established  instead  of  aUeging 
that  fact. 

It  is  clear  that  the  misconduct  here  charged  referred  to 
the  returns  from  these  three  precincts,  which  were  trans- 
mitted to  the  Board  of  Canvassers.  It  is  alleged  that  these 
returns  did  not  accord  with  the  facts,  and  that  the  difference 
was  so  great  as  to  alter  the  general  result  of  the  election 
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for  this  office.  Those  returns  coneisted  of  the  duplicate  poll 
lists  and  tallies,  and  the  certificate  of  the  Board  of  Judges 
annexed  thereto,  and  transmitted  to  the  Board  of  Super- 
visors^ stating  the  number  of  votes  each  of  these  persons 
had  received,  and  also  the  file  of  ballots  —  which  ballots, 
however,  it  should  be  observed,  are  not  required  to  be 
counted  by  the  Board  of  Canvassers,  unless  upon  the  open- 
ing of  the  returns  some  person  appear  and  demand  a  recount 
of  the  vote  —  in  which  case  the  canvass  is  to  include  the 
recount  of  the  ballots  also.  (Sec  24:55.)  There  does  not 
appear  to  have  been  any  such  demand  for  a  recount  in  thia 
instance,  and  the  canvass  by  the  Board  of  Supervisors  was^ 
of  course,  confined  to  an  inspection  of  the  duplicate  poll 
list,  tally,  and  certificate  of  the  Board  of  Judges,  for  these 
practically  constituted  the  entire  return  in  the  absence  of  a 
demand  for  a  reoount  of  the  ballots.  The  statement  of  the 
contestant,  then,  when  considered  by  the  light  of  the  statute, 
is  that  such  a  return  was  made  —  that  is,  that  such  a  poll  list, 
tally  list,  and  certificate  were  sent  in  by  the  Board  of  Judges 
to  the  Board  of  Canvassers;  that  it  was  made  to  appear 
thereby  that  one  thousand  three  hundred  and  fifty  votes 
had  been  received  by  Kidder  more  than  had  in  fact  been 
thrown  for  him,  and  that  number  more  than  tbere  were 
ballots  actually  cast  or  given  at  those  three  precincts.  It  is 
for  this  excess,  then,  in  the  number  of  votes  counted  for 
him  by  the  Board  of  Judges  in  those  precincts  over  the 
number  of  votes  actually  thrown  for  him  there  that  his 
election  is  contested;  for,  if  the  excess  be  shown  to  have 
occurred  in  those  precincts,  it  is  dear  upon  the  other  alle- 
gations contained  in  the  statement  as  to  the  general  vofca  for 
this  office  in  the  county  at  large,  that  Kidder  was  not  really 
elected.  We  are  unable  to  discover  in  the  statement  of  the 
grounds  of  contest  a  lack  of  that  degree  of  certainty  required 
by  the  statute  in  a  proceeding  of  this  nature*  It  seems 
na  that  to  have  gone  further  (as  it  is  claimed  the  oonted 
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should  have  done),  and  to  have  stated  in  detail  by  what 
particular  agencies,  or  means  this  incorrect  result  was 
brought  about,  would  have  been  to  have  violated  the 
established  rule  of  pleading  by  entering  into  the  field  of 
the  mere  evidence  to  be  adduced  in  the  case.  It  would 
have  been  immaterial,  and  might  have  been  seriously 
objectionable,  to  have  alleged,  for  instance,  that  a  mistake 
was  made  by  the  Board  of  Judges  of  the  first  Precinct  in 
adding  up  the  number  of  votes  cast  there;  or  that  the  tally 
list  returned  to  the  Board  of  Canvassers  had  been  fraudu- 
lently altered  by  the  addition  of  names  of  persons  as  voting, 
but  who  had  not,  in  fact,  voted  there ;  or  that  in  preparing 
the  certificate  annexed  to,  and  made  part  of,  the  returns  to 
the  Board  of  Supervisors  a  particular  mistake  or  designated 
fraud  had  intervened.  It  is  obvious  that  if  the  contestant 
is  held  to  this  degree,  of  details  of  the  ground  upon  which 
he  intends  to  rely,  he  may  be  compelled  upon  the  same 
rule  to  go  further,  and  allege  even  the  particular  times, 
places,  and  persons  involved  in  the  several  transactions 
which  he  intends  to  show  forth  in  evidence,  and  the  motives, 
considerations,  and  purposes  actuating  the  persons  so  en- 
gaged. 

'^  The  office  of  a  complaint  is  to  aver  the  material  issuable 
facts  which  constitute  the  cause  of  action,  and  not  the  evi- 
dence to  prove  those  facta.''  (BacauUlat  v.  Bern,  82  Ctl 
466,  and  cases  there  cited.) 

We  are  of  the  opinion,  therefore,  that  the  statement  of 
grounds  of  contest  filed  was  sufficient  in  substance,  and 
that  it  should  not  have  been  dismissed  upon  the  objection  of 
the  respondent. 

It  is  the  wholesome  purpose  of  the  statute  to  invite  in- 
quiry into  the  conduct  of  popular  elections.  Its  aim  is  to 
secure  that  fair  expression  of  the  popular  will  in  the  selec- 
tion of  public  officers,  without  which  we  can  scarcely  hope 
to  maintain  the   integrity  of  the  political  system  under 
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whidi  we  live.  With  this  view  it  has  provided  the  means 
of  contesting  the  claims  of  persons  asserting  themselves  to 
have  been  chosen  to  office  by  the  people.  It  has  not 
authorized  every  citizen  or  member  of  the  body  politic  at 
large  to  institute  proceedings  for  that  purpose,  but  has 
limited  the  authority  in  that  respect  to  those  who  are  them- 
selves electors,  and  it  has  required  the  statement  of  the 
grounds  of  contest  in  every  instance  to  be  verified  by  the 
oath  of  the  contestant  When  such  statement  is  presented 
by  an  elector  to  the  tribunal  whose  'duty  it  is  to  investigate 
its  merits,  it  should  not  be  received  in  a  spirit  of  captious- 
ness,  nor  put  aside  upon  mere  technical  objections  designed 
to.  defeat  the  very  seardi  after  truth  which  the  statute  in- 
tended to  invite. 

The  investigation  proposed  is  one  in  which  the  public  at 
large  are  deeply  concerned.  It  necessarily  involves  a  ques- 
tion of  broader  import  than  the  mere  individual  claim  of  a 
designated  person  to  enjoy  the  honors  and  emoluments  of 
the  particular  office  brought  directly  in  contest  The  in- 
quiry must  be  as  to  whether  or  not  the  popular  will  in  tb** 
selection  of  officers  to  administer  the  public  affairs  ha? 
been,  in  a  given  instance,  or  is  about  to  be,  defeated  or 
thwarted  by  mistake  happened  or  fraud  concocted.  It  is^ 
therefore,  not  an  ordinary  adversary  proceeding^  for,  as 
against  this  high  public  interest  concerned,  there  can  be  no 
recognized  adversary. 

Even,  therefore,  if  the  statement  of  contest,  as  filed  in  the 
first  instance,  lack  the  deamess  and  distinctness  of  allega- 
tion always  desirable  in  judicial  proceedings,  it  should  not 
for  that  reason  be  peremptorily  dismissed;  but  an  oppor- 
tunity to  amend  it  should  be  afforded,  and  by  tbiB  means 
the  controverted  points  may  be  developed  for  determination, 
and  the  contest  disposed  of  cm  its  merits,  if  it  have  any.  It 
is  hardly  necessary  to  add  that  in  such  cases^  tcro,  it  may 
become  the  duty  of  the  Cour^  in  the  progress  of  the  inve^- 
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tigation,  to  protect  the  reBpondent  from  Buffering  a  surprise; 
and  should  the  line  of  proof  adduced  against  him  turn  oat 
to  be  one  which  he  might  not  reasonably  have  anticipate() 
or  foreseen,  and  of  which  he  is,  therefore,  unprepared,  a 
reasonable  opportunity  should  be  always  afforded  him  to 
meet  the  case  on  the  merits.  The  public  interest  impera- 
tively require  that  the  ultimate  determination  of  the  con- 
test should  in  every  instance^  if  possible,  readi  the  very 
right  of  the  case. 

Judgment  reversed,  and  cause  remanded  for  further  pro- 
oeedings. 

Mr.  Justice  Bhopxs  did  not  participate  in  the  forcing 
decision* 


[No.  8,070.] 

GERMAIN  SERVANTI  i^.  A.  LUSK  ato  R  BERQER 

Pbbonal  Pbopsbtt  Exempt  vbok  IDxbcutxok. —  Peraonal  property 
which  iB  exempt  from  forced  tale  on  execntion  Is  none  the  leei  exempt 
hecaose  the  judgment  debtor  owne  an  nndlyided  Intereit  In  It  In  con- 
mon  with  a  stranger  to  the  Judgment. 

TiOLATioir  OP  DuTT  BT  SHBaivr. —  Where  a  Sheriff,  on  ascertahilng  thtt 
property  which  has  been  attached  Is  exempt  from  execution,  refioei 
to  release  It,  withont  an  nndertaklng,  he  exceeds  bis  authority  end 
Tlolates  his  duty. 

UUdbbtakino  Voio  vob  Wamv  ov  OoNaiDnBATioiid— An  nndertiklag  es* 
acted  by  a  Sheriff  before  releasing  property  which  he  has  aicertiUned 
to  be  exempt  from  execution.  Is  yold  for  want  of  consIderatlOD. 

UHDnBTAKiKO  Illbqallt  fSXAOiWD  BT  Sbbbxit.— When  a  Sheriff  IttB 
attached  personal  property,  a  portion  of  which  Is  exempt  from  exe- 
cution, and  refuses  to  release  any  of  the  property  until  an  onder- 
taklng  Is  given  him,  the  undertaking  Is  rold  for  hSTlng  been  Ules»ll7 
exacted  by  the  Sheriff  under  color  of  his  office. 

Pbbbumbd  Finding  of  Facts. —  All  facts  within  the  Issuei^  not  ex- 
pressly found  and  not.  inconsistent  with  the  other  findings,  sie  pre- 
sumed to  hSTO  been  found  in  accordance  with  the  Judgment 

Appeal  from  the  District  Court  of  the  Twelffli  Judicial 
District,  City  and  County  of  San  Francisoo. 
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On  the  16th  of  March,  1869,  the  plaintiff  comtn^iced  an 
action  against  F.  Crochet  npon  a  demand  for  five  hundred 
and  sixty  dollars  and  sixty-sev^i  cents,  and  procured  &u 
attachment  which  was  placed  in  the  Sheriff's  hands,  who 
thereupon  attached  two  horses,  a  set  of  double  harness,  and 
a  double  wagon,  and  a  leasehold  interest  in  a  small  tract  of 
land.  Crochet  claimed  the  horses,  harness,  and  wagon  as  ex- 
empt irom  execution,  and  demanded  a  return  of  the  same. 
The  Sheriff  refused  to  return  the  same  unless  an  undertak- 
ing was  given.  Crochet  at  the  time  owned  an  undivided 
one  half  of  the  horses,  wagon,  and  harness  in  common  witii 
another  person,  a  stranger  to  the  execution,  and  the  same 
were  used  in  carrying  vegetables  to  market  from  the  land. 
Crochet,  in  order  to  obtain  possession  of  the  horses,  wagon, 
and  harness,  gave  the  required  undertaking  and  the  Sheriff 
delivered  them  up  to  him.  The  plaintiff  afterwards  recov* 
ered  judgment  against  Crochet,  and  an  execution  on  the 
judgment  having  been  returned  by  the  Sheriff  nuUa  bona, 
this  action  was  commenced  on  the  undertaking  which  had 
been  signed  by  Lusk  and  Berger.  The  Court  below  ren- 
dered judgment  for  the  defendants  and  the  plaintiff  ap- 
pealed. 

E.  D.  Sawyer  and  TT.  (7.  Burnett,  for  Appellant 

Bartlett  &  Bergm,  for  Respondents. 

That  duress  of  goods  is  a  good  plea  to  a  bond  given  to  pro- 
cure the  release  thereof  under  hard  and  pressing  circum- 
stances, we  refer  the  Court  to  the  elaborate  and  well  consid- 
ered case  of  Collins  v.  Westhury,  2  Bay's  Rep.  211 ;  alao, 
Crawford  v.  Cota,  22  Geoigia,  694.  That  a  bond  obtained 
under  color  of  office  is  absolutely  void,  and  of  no  avail  either 
against  principal  or  sureties,  we  refer  to  the  following  ca&ea^ 
The  United  States  v.  Tingesy,  6  Peters,  128,  1%%\  Vmi^A 
States  V.  Pennington,  1  Peters  C.  C.  R  118.     That  a  bond 
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taken  by  an  officer  without  authority  of  kw  is  void  {Bene- 
dict V.  Bray,  2  CaL  261;  McQueen  v.  The  Ship  Bussell,  1 
CaL  165 ;  Haman  v.  Brinkerhoif,  1  Denio,  184.) 

An  action  cannot  be  maintained  on  a  bond  given  to  oV 
tain  the  liberation  of  property  illegally  taken  by  a  Sheriff. 
{Homan  v.  Brinkerhoff,  1  Denio,  184;  McQueen  v.  The 
Ship  BvsseU,  1  CaL  165.)  In  Perry  v.  HensUy,  14  B.  Mon- 
roe,  Ky.  474,  it  was  held  that  the  Sheriff,  having  made  a  levy 
on  property  exempt  frcHn  execution/  the  execution  of  a  bond 
to  him  for  its  release  was  not  a  recognition  of  the  right  to 
levy,  nor  a  waiver  of  the  illegalily  thereof,  and  that  the  sure- 
ties on  such  void  instrument  were  entitled  to  judgment  in 
their  favor. 

If  any  part  of  the  consideration  is  illegal  the  whole  cod- 
aideration  is  void,  etc  (1  Parsons  on  Contracts,  380,  Ist  ed» 
1863;  Burt  y.  Place,  6  Cow.  431 ;  Eom4m  v.  Brinkerhaff,  1 
Denio^  186;  'Pennington  v.  Towneend,  7  Wend.  279.) 

By  the  Court,  Cbockett,  J. : 

The  wagon,  horses,  and  harness  seized  under  the  plain- 
\JPs  attachment,  were  exempt  from  execution,  and  were 
none  the  less  so  because  the  defendant  in  the  attachment 
Dwned  them,  and  used  thom  in  common  with  a  stranger  to 
the  action.  The  Sheriff  violated  his  duly  in  refusing  to 
release  them  from  the  attachment  on  the  demand  of  the 
defendant  therein,  after  being  informed  and  having  asce^ 
tained  that  they  were  exempt  from  execution.  In  exact- 
ing the  undertaking  sued  upon  as  a  condition  on  which  he 
would  release  the  property  from  the  attachment,  he  ex- 
ceeded his  authority  and  violated  his  duty.  So  far  as  the 
undertaking  was  founded  upon  the  release  of  the  wagon, 
horses,  and  harness,  it  was  without  consideration  and  void, 
in&smuch  as  it  was  the  duty  of  the  Sheriff  to  release  them 
without  an    undertaking.     But  it  is  said  that  a  leasehold 
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interest  of  the  defendant  in  the  attachment  in  a  parcel  of  land 
was  also  attached,  and  that  this  also  was  released  on  receiving^ 
the  undertaking;  and  it  is  claimed  that  this  was  a  sufficient 
consideration  to  support  it. 

It  is  conceded,  however,  that  a  portion  of  the  considera- 
tion for  the  undertaking  was  the  release  of  the  wagon, 
horses,  and  harness,  and  the  Sheriff  having  exacted  the 
undertaking  as  a  condition  on  which  he  would  release  any 
of  the  property,  we  must  presume,  in  support  of  the  judg^ 
ment,  that  the  undertaking  was  exacted  by  the  Sheriff  under 
color  of  his  ofiBce,  and  in  violation  of  law,  before  he  would 
consent  to  release  the  wagon,  horses  and  harness.  This 
fact  was  distinctly  averred  in  the  answer,  and  an  issue  ten- 
dered upon  it,  and  though  there  is  no  distinct  finding  on 
this  point,  it  is  well  settled  in  this  Court  that  all  facts 
within  the  issues  not  expressly  found,  and  not  inconsistent 
with  the  other  findings,  are  presumed  to  have  been  found  in 
accordance  with  the  judgment.  Assuming  the  implied  find- 
ings on  this  point  to  have  been  in  accordance  with  the  aver- 
ments of  the  answer,  it  would  appear  that  the  Sheriff,  with 
the  consent  and  approval  of  the  plaintiff,  illegally  and  fraudu- 
lently exacted  the  undertaking,  under  color  of  Ids  office,  as  a 
condition  upon  which  be  would  release  the  wagon,  horses, 
and  harness,  well  knowing  that  they  were  not  subject  to  exe- 
cution. If  these  be  the  f  acts^  as  we  must  assume  they  were, 
the  undertaking  is  void. 

Judgment  affirmed. 

Mr.  Chief  Justice  Spbaottb  and  Ifr.  Jmtict  Waxxa^os  did 
mCft  participate  in  this  dedsioiL 
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EBEN  JOHNSON  i;.  J.  W.  STMONTON,  Q.  K  FITOH, 
AND  L.  PICKERING. 

**  SwiLii-lCiLx  OBDmurcB**  tm  flur  VaAMctmoo  -*  Cow BTiTUTiajuutr  or 
Hbamh  BaouLATiOMS. —  The  itatnte  of  April  26tli,  18<IS,  eooferrtag 
mathoritj  apoa  the  Saperrlson  of  Sui  FrmndMO  "  to  makt  tU  rego- 
UtioM  wtdch  may  lie  necessary  or  expedient  for  the  preserratloa  of  tte 
public  health »'  (Stata.  1868,  p.  540),  waa  within  the  oonstituttoiiil 
power  of  the  Legislature  to  enact;  and  under  It  the  Superrison  litd 
authority  to  enact  the  ordinance  (No.  780)  against  feeding  cows  oa 
still  slops,  and  Tending  the  milk  of  oowa  ao  fed. 

ALLaoBD  LiBU.  ox  VtefDon  of  **  Swill  Milk  **—  Qnamov  or  Wimui* 
■OMmnsB  OF  aucH  MiUL —  In  an  aetton  of  libel  for  diaigiag  a  penoa 
with  selling  "swUl  milk'*  and  thereby  poisoning  the  people  of  Saa 
Francisco,  where  it  appeared  that  the  alleged  Ubela  were  oaly  la 
respect  ef  the  unlawful  bnsinesa  carried  on  by  plalntlit  ■&  vlolttloa 
of  a  city  ordinance  against  the  Tending  of  the  milk  of  cows  fed  oa 
■till  alopa,  and  defendant  justifled  under  such  ordinance,  and  thort 
waa  judgment  for  defendant:  Htid,  on  appeal  from  the  judgme&t,  that 
the  scientific  correetneaa  of  the  determlnatloii  by  the  Superrisori  of  tlit 
unwbolesomeneas  of  such  BAlIk  waa  not  open  to  Inquiry  in  the  flnpreme 
Court. 

FftNALTT    FOB    ACT    AMOnNTS    TO    PBOBIBXTIOV    OF    ACT.— A    City    OrdlHtnCOk 

duly  authorised.  Imposing  a  penalty  fOr  feeding  BtlU  alops  to  cowi, 
and  alao  fof  vending  the  milk  of  cows  so  ted»  amounts  to  an  aothori- 
totlTo  prohibiUon  In  both  respects;  and  Che  prohibited  act  beeomci 
thereby  unlawfoL 
9o  LiBBL  m  Tbult  CRAiiGiifo  Cuutniio  ov  or  UmAWFoi*  Buinnia^ 
Where  an  alleged  libel  la  only  In  respect  to  an  unlawfal  )toatam 
*  carried  on  by  plaintiff,  the  action  cannot  be  maintained.  The  iUoKsUty 
of  the  bualneaa  la  an  anawer  to  the  complaint. 

Afpsal  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  City  and  County  of  San  Francisoo. 

The  facts  are  stated  in  the  opinion ;  but  it  may  he  added 
that  when  the  defendants  offered  Ordinance  No.  730  lA 
evidence,  their  counsel  stated  that  it  was  offered,  not  in 
mitigation  of  damages,  but  as  a  bar  to  the  plaintifiPs  right 
to  recover  in  the  action.  Plaintiff  objected,  on  the  groimds 
that  it  was  irrelevant  and  incompetent,  immaterial,  and  no 
justification  of  the  publications;  that  the  ordinance  ^^"^ 
illegal  and  void  for  want  of  authority  in  the  Supervisors  tu 
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pass  it;  and  that,  if  admissible  at  all,  it  was  only  admissible 
in  mitigation  of  damages,  and  not  in  bar  of  the  action. 

There  having  been  judgment  for  defendants,  the  plaintifE 
appealed  therefrom,  and  assigned  as  errors  the  admission  of 
tte  ordinance  in  evidence  as  a  bar  to  the  action,  and  alleged 
error  in  rendering  judgment  for  defendant^  for  costs. 

Oeorge  W.  Tyler,  for  Appellant 

If  the  Supervisors  of  San  Francisco  had  auihority  to  pass 
Order  780,  a  violation  of  it  by  plaintiff  subjected  him  to  the 
penalty  provided,  but  was  no  justification  of  the  libels.  {Bex 
V.  Bobinson,  2  Burr.  800 ;  People  v.  Stevens,  13  Wend.  341 ; 
Brovm  v.  Buifcdo  &  8.  L.  B.  B.,  22  Smith,  191 ;  Behm  v. 
FeopU,  17  N.  Y.  616.) 

But  the  L^slature  would  have  no  authority  to  pass  an 
Act  to  prohibit  an  individual  from  feeding  his  stock  upon 
any  particular  kind  of  food.  It  would  be  an  unwarrantable 
interference  with  the  liberty  of  the  citizen.  If  the  L^s- 
lature  can  prohibit  individuals  from  feeding  their  animals 
with  one  kind  of  food,  it  nxay  another ;  and  they  may  go  so 
far  as  to  prescribe  what  kinds  of  food  shall  be  fed,  and  in 
what  quantity,  which,  we  claim,  would  be  an  unwarrantable 
interference  on  the  part  of  the  Legislature. 

There  is  nothing  in  the  chemical  composition  of  distillers' 
wash  that  would  have  a  tendency  to  produce  diseased  milk. 

Again,  even  though  the  Legislature  had  power  to  pass 
such  a  law,  it  did  not  delegate  authority  to  do  so  upon  the 
Supervisors  of  San  Francisco;  and  without  such  delegation 
of  power  the  Supervisors  certainly  could  not  exercise  it  If 
any  such  del^ation  was  made,  it  must  have  been  by  the 
Consolidation  Act,  which  is  a  private  statute,  and  not  bein^ 
pleaded,  no  notice  of  it  can  be  takeo. 
Vol.  lajXL^V^ 
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Barnes  di  Bowie,  for  Bespondenta. 

The  Supenriflors  had  power  to  pass  the  order.  (Stats. 
1863,  p.  540;  Ex  Parte  Andrews,  18  Cal.  678;  Cohen  v. 
Wright,  22  Cal.  321;  Jackson  v.  Shawl,  29  CaL  271;  Ex 
PaHe  Shrader,  33  CaL  280.) 

It  was  unnecessary  to  plead  or  ofFer  the  statute,  for  the  rea- 
son that  the  Court  took  judicial  notice  of  it  (Pierce  v.  Kim- 
ball, 9  Oreenl.  64;  Biemon  ▼.  Tugnoi,  6  Sandf.  154;  Ex 
PaHe  Shrader,  S3  CaL  280.) 

The  order  having  imposed  a  penalty  upon  any  one  who 
should  feed  cows  on  still  slops,  such  feeding  became  unlaw- 
ful, though  not  in  terms  declared  illegal.  (Oriffith  v.  Wells, 
8  Denio,  226;  Jackson  v.  Shawl,  29  Cal.  272.) 

The  plaintiff,  having  been  engaged  in  an  illegal  business, 
cannot  recover  damages  for  a  libel  in  reference  to  such  busi- 
ness. (Towns.  Libel  &  SL  197 ;  1  Hilliard,  Torts,  278 ;  Man- 
ning V.  Clemeni,  7  Bing.  868;  Hunt  v.  BeU,  7  Moore,  212; 
Spall  V.  Massey,  2  Stark,  559;  Foxdger  v.  Newcomb,  Law 
Rep.  2  Ex.  330;  Yrisarri  v.  Clemeni,  2  Oar  ft  P.  588;  3 
Bing.  482;  2  Bos.  &  P.  284;  28  K  Y.  882;  9  Paige,  586.) 


By  the  Courts  Waujlob,  0.  J.x 

This  was  an  action  brought  against  Ae  defendants,  pro- 
prietors and  publishers  of  the  Daily  Evening  Bvlletin,  a 
newspaper  published  in  the  Oily  and  Coun^  of  San  Fran- 
cisco, to  recover  damages  for  the  publication  in  said  news- 
paper of  two  alleged  libels  upon  the  plaintiff.  The  plaintiff 
alleges  that  at  the  time  of  the  publishing  of  the  libels  com- 
plained of  he  was  engaged  in  the  business  of  keeping  cows, 
near  Black  Pointy  in  that  city  and  county,  and  feeding  them 
upon  hay  and  the  slops  of  a  distillery^  and  MUiag  the  milk 
of  these  cows  for  human  food. 
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The  alleged  libels  complained  of  (omitting  the  innuendoes) 
are  respeotively  as  follows: 

^'  A  week  ago  offieer  Stone  was  detailed  by  Chief  Burke 
to  watch  the  Black  Point  milk  ranches.  He  found  on  £. 
Johnson's  ranch  about  one  hundred  and  twenty  cows  feeding 
on  a  thin^  sour  slop,  coming  by  flumes  from  the  distillery 
tank.  The  men  in  the  shed  denied  that  they  were  feeding 
awill,  and  said  his  cows  were  fed  on  hay,  eto.  By  the  advice 
of  Prosecuting  Attorney  Louderback  a  close  watch  was  kept  ^ 
on  the  place  all  the  week,  and  yesterday  the  officer  entered 
the  shed  and  found  the  cows  snorting  like  hogs,  and  their 
heads  in  troughs  filled  with  thick,  sour  swilL  The  men  in 
charge- of  the  place,  James  Claric  and  M.  T.  Chase,  no  longer 
denied  that  they  were  feeding  on  swill,  but  said  it  was  by 
Mr.  Johnson's  orders,  and  that  he  expected  to  be  arrested, 
and  that  if  they  came  after  him  he  would  give  himself  up. 
Warrants  have  been  taken  out  by  Mr.  Louderback  against 
£.  Johnson  and  his  two  empIoy&>,  and  are  now  in  officer 
Stone's  hands.  In  a  few  days,  therefore,  we  shall  see  whether 
a  practice  that  is  as  deadly  as  the  assassin's  steel  or  lead 
to  the  infants  who  suffer  from  it,  can  be  carried  on  with  im- 
punity. 

"  For  some  time  past  the  Bulletin  and  other  journals  of 
this  city  have  endeavored  .to  warn  the  people  of  the  danger 
incurred  by  using  milk  furnished  by  cows  fed  upon  distillery 
refuse.  Full  grown  persons  can  stand  a  certain  amount  of 
poison  mixed  with  their  food  for  a  time,  but  there  is  little 
doubt  that  deleterious  compounds,  if  steadily  used,  in  the 
end  will  break  down  the  strongest  constitutions  and  shorten 
life  many  years.  In  cities  individuals  are  liable  to  be 
deceived  in  the  purchase  of  food,  and  it  is  sometimes  th^ 
ease,  even  in  exercising  the  utmost  care^  that  nnhealthy 
animals  will  be  slaughtered  and  offered  for  sale.  Men  may 
in  good  faith  vend  an  artide  iiijurious  to  bealthi  but  all  ad* 
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mit  the  neoessitj  of  seyere  pimiduxDent  in  case  of  an  attonpt 
to  palm  upon  the  commnnitj  a  commodity  kno^m  to  be  din- 
eased.  Should  cattle  be  slaughtered  and  habitually  sold  in 
our  markets,  known  to  the  vendor  to  have  been  diseased 
previous  to  being  killed,  the  entire  community  would  demand 
the  punishment  of  the  offenders.  Tampering  with  life  in  tho 
way  suggested  would  not  be  tolerated,  yet  we  permit  the  sale 
of  milk,  which  is  quite  as  dangerous. 

^  In  San  Prancieco  it  has  been  shown  that  ihe  praotioe  has 
been  introduced  of  feeding  cows  from  the  refuse  of  distil- 
leries, and  that  this  refuse  is  not  only  fed  in  the  neig^bo^ 
hood  of  the  city,  but  is  carted  into  the  country  and  fed  to 
cows  whose  milk  is  brou^t  here  and  sold.  This  milk  the 
community  should  know  is  unfit  to  be  used.  It  in  truth  oon* 
tains  a  poisonous  quality.  It  will  destroy  life,  if  given 
steadily  to  children  for  much  length  of  time,  and  there  is 
little  doubt  that  it  imdermines  the  health  of  those  who  habitr 
ually  use  it 

'^  Dr.  Kowell,  in  a  lecture  at  Dashaway  Hall,  gave  it  as  his 
opinion  that  one  death  per  day  was  caused  by  the  use  of  this 
milk  alone. 

"  Medical  authorily  agrees  that  milk  produced  by  cows  fed 
upon  the  slops  of  distilleries  is  most  injurious^  and  does  de- 
stroy life. 

'^  Neither  grown  persons  nor  children  can  use  it  for  mudi 
length*  of  time  without  the  most  pemicioos  resalts. 

'^  There  is  no  dispute  as  to  the  properties  of  milk  obtained 
from  such  a  source. 

^^  There  is  danger  in  its  use.  Even  animals  are  killed  hj 
it  when  fed  steadily  to  them. 

**  The  Board  of  Supervisors,  knowing  its  deleterious  quali- 
ties, have  passed  an  ordinance  forbidding  the  feeding  of 
cows  with  distillery  refuse,  and  the  vending  of  milk  pro- 
duced elsewhere  by  the  feeding  of  sudi  refuse. 

'^  There  has  been  sufficient  notice  given  to  stop  a  traffic 
whidi  strikes  at  the  health  and  lives  of  our  citizens.    Then 
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is  no  excuse  for  men  who  send  such  milk  to  this  market  — 
ignorance  can  no  longer  be  pleaded  in  extenuation  of  a 
Grime.  Cows  are  fed  upon  the  poisonous  compound  because 
it  costs  little,  and  money  can  be  made  from  the  traffic 

^^  Every  man  arrested  hereafter^  who  may  be  caught  in 
feeding  tibis  article  to  animals  whose  milk  is  sought  to  be 
•old  in  this  city,  should  be  punished  to  the  utmost  extent  of 
the  law;  and  it  should  be  the  business  of  the  Health  Officer^ 
or  some  other  competent  peHon,  to  test  milk  brought  to 
market  for  sale,  and  every  person  who  vends  diseased  milk 
should  be  prosecuted* 

''  It  would  be  criminal  to  trifle  with  a  subject  which  is  so 
important  to  the  public.  No  man  has  a  right  to  bring  an 
article  to  market  injurious  to  the  health  of  our  citizens,  and 
which  destroys,  according  to  accepted  testimony,  one  person 
a  day.  If ot  another  quart  of  poisonous  milk  should  be  per- 
mitted to  be  sold  in  San  Francisco.  Will  those  whose  duty 
it  is  see  that  no  more  lives  be  sacrificed  to  the  lust  of  gain 
which  has  prompted  dealing  in  milk  that  destroys  human 
lifer 

The  defendants  in  their  answer,  admitted  the  publication 
alleged,  but  denied  that  the  articles  were  published  with 
the  intent  to  injure  the  plaintiff  in  his  business  or  good 
name,  or  that  the  articles  published  were  defamatory  or 
malicious,  and  alleged  that  they  contained  a  fair  and  true 
statement  of  facts,  which  were  of  public  notoriety,  and  that 
ihe  facts  stated  in  these  articles,  with  reference  to  the  dele- 
terious character  of  cows  so  fed,  were  true.  They  also 
pleaded  that  the  business  of  the  plaintiff,  in  vending  the 
milk  of  cows  fed  upon  still  slops,  was  illegal  and  in  violation  . 
of  a  certain  order  of  the  Board  of  Supervisors  of  said  city 
and  county,  being  Order  Ko.  730,  entitled  an  order  '^  to  pro- 
hibit the  feeding  of  milch  cows  on  still  slops,  and  the  sale 
of  milk  from  cows  fed  on  still  slops,  and  from  sick  or  dis- 
eased cows,"  approved  September  18th,  1866. 
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At  the  trial,  it  being  admitted  that  the  articles  published 
"were  published  of  and  concerning  the  plaintiff  only  in  re- 
spect of  his  business  of  feeding  cows  upon  still  slops  and 
vending  their  milk^  and  that  he  had  sustained  damage  in 
respect  of  the  profits  of  that  business  in  a  named  sum,  the 
plaintiff  rested. 

The  defendants  then  offered  in  evidence  said  Order  No. 
ilSO,  which  is  as  follows : 

"Obdeb  No.  780. 

^  To  Prohibit  the  Feeding  of  Milch  Cows  on  Still  Slops,  and 
the  Sale  of  Milk  from  Cows  Fed  on  Still  Slops,  and  from 
Sick  or  Diseased  Cows.    Approved  September  18th,  1866. 

The  People  of  the  City  and  County  of  San  Franciaco  do 
ordain  as  follows: 

^'  Section  1.  No  person  shall  feed,  or  cause  to  be  fed,  to 
any  milch  cow,  any  still  slops,  or  other  food  calculated  to 
render  the  milk  of  such  cow  unwholesome  or  unsuitable  for 
human  food. 

"  Sec.  2.  No  person  shall  sell,  deliver,  supply,  or  furnish 
to  any  person  any  milk  from  any  cow  fed,  in  whole  or  in 
part,  upon  still  slops  or  other  food  calculated  to  render  the 
milk  of  such  oows  unwholesome  or  unsuitable  for  human 
food ;  and  no  person  shall  sell,  deliver,  or  supply  to  any  pe^ 
son  any  milk  from  any  sick  or  diseased  cow. 

"Sec  8.  Any  person  who  shall  violate  any  of  the  pro- 
visions of  this  order  shall  be  deemed  guilty  of  misdemeanor, 
and  on  conviction  thereof  shall  be  punished  by  a  fine  of  not 
less  than  twenty-five  dollars  nor  more  than  five  hundred  dol- 
lars, or  by  imprisonment  in  the  County  Jail  not  less  than  ten 
nor  more  than  one  hundred  days/' 

This  ordinance  was  offered  for  the  purpose  of  showing 
that  the  business  of  vending  the  milk  of  cows  fed  on  still 
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slops,  in  which  the  plaintiff  was  engaged,  was  an  ixnlawful 
business  or  pursuit,  and  as  constituting  a  bar  to  the  action. 
The  plaintiff  objected  to  the  evidence  upon  several  grounds, 
which  will  be  noticed  hereafter,  but  the  objections  were  over- 
ruled and  the  ordinance  admitted  in  evidence.  Judgment 
was  thereupon  rendered  in  favor  of  the  defendants,  from 
which  judgment  this  appeal  is  taken. 

1.  It  is  objected  that  the  ordinance  was  one  beyond  the 
authority  of  the  Board  to  enact.  The  statute  of  April  26th, 
1863  (p.  540),  confers  authority  upon  the  Board  "to  make 
all  regulations  which  may  be  necessary  or  expedient  for  the 
preservation  of  the  public  health,*'  etc ;  and  upon  the  author- 
ity of  Ex  Parte  Shrader,  83  Cal.  279,  and  upon  principle  as 
well,  we  think,  that  statute  to  be  one  within  the  constitutional 
power  of  the  Legislature  to  enact. 

If  it  indeed  be  a  fact  that  the  milk  of  cows,  fed  in  whole 
or  in  part  upon  still  slops,  is  imwholesome  as  human  food, 
there  can  be  no  doubt  of  either  the  authority  or  the  duty  of 
the  Board  to  enact  the  ordinance  in  question,  and  the  scien- 
tific correctness  of  the  determination  by  the  Board  of  the 
matter  of  fact  involved  is  not  open  to  inquiry  here. 

2.  The  ordinance  imposing  a  penalty  for  the  feeding  of  the 
slops  to  cows,  as  well  as  for  vending  the  milk  of  cows  so  fed, 
amounted  to  an  authoritative  prohibition  in  both  respects. 
(Jackson  v.  Shawl,  29  CaL  267.)  Besides  the  ordinance 
here  contains  express  words  of  prohibition,  and  the  pro- 
hibited acts  became  thereby  unlawful  acts. 

3.  And  it  thus  appearing  that  the  alleged  libels  were  only 
in  respect  of  an  unlawful  business  carried  on  by  the  plaijitiff, 
it  results  that  the  action  cannot  be  maintained,  "  for  I  think 
(said  Best,  Ch.  J.)  that  where  a  man  complains  of  a  libel 
written  respecting  an  illegal  transaction  in  which  he  is 
engaged,  the  illegality  of  that  transaction  ia  an  answer  to 
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his  complaints.'^  (3  Bing.  440 ;  see,  also,  Hilliard  on  Torts, 
278 ;  Townaend  on  Libel  and  Slander,  197-8,  and  cases  there 
cited.) 

There  is  nothing  in  the  other  points. 

The  judgment  mnst  be  affirmed,  and  it  is  so  ordered. 

Mr.  Justice  Nilbs  did  not  participate  in  the  foregoing  d^ 
eiflion. 
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OHAELES  GEIMM  t;.  WILLIAM  CURLET,  DAinEI 
MEIEXEHAUGH,  ELIZABETH  MEIKLEHAUQH, 
JOHN  NICKERSON,  akd  ELIZA  ANN  LYONS. 

ABYMSMM  P0S8B88I0H  ov  Lakd  Occupisd  bt  Mistass.-^  Where  a  srtntet 
In* taking  posseBSion  of  a  lot  In  Ban  Franclaco  under  hia  deed,  Iv 
inlatake  and  In  good  faith  entered  Into  poaaesaion  of  a  atrip  of  land 
adjoining  hIa  tot,  bnt  no(  Included  within  Its  boondarieSk  and  remained 
In  GontlnuouB,  open,  notorioua,  and  adyerae  poaseaslon.  claiming  to 
hold  adyersely  to  all  persons  whomsoever:  Held,  that  anch  possession 
cornea  fully  within  the  definition  of  an  adverse  poaaeaalon  whkb  will 
aet  the  Statute  of  Llmitatlona  in  motion. 

IdHiTATiON  TO  Rbcoysb  Undkb  Alcaldb  Qbamt. —  An  adyerae  posses- 
sion for  five  years  subaequent  to  the  paasage  of  the  Act  of  April  IStiu 
186S,  amending  the  Statute  of  Llmitatlona,  wUl  bar  a  canaa  of  aetloa 
under  an  Alcalde  grant  In  San  Franclaco. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  City  and  County  of  San  Francisco. 

The  plaintiff  deraigned  title  under  a  sale  by  the  ezecntors 
of  William  A.  Woodruff,  the  original  grantee,  made  by  virtue 
of  the  following  language  in  Woodruff's  will:  "  It  is  my  will 
that  my  executors  shall,  as  soon  after  my  death  as  they  shall 
deem  prudent,  for  the  best  interest  of  my  estate,  convert  the 
same,  real,  personal,  and  mixed,  of  which  I  may  die  seized 
or  possessed,  into  money." 

The  sale  was  made  without  having  first  obtained  an  order 
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of  the  t^robate  Court.  The  Court  subsequently  confirmed 
it.    ^he  defendant  had  judgment,  and  the  plaintiff  appealed. 
The  other  facts  are  stated  in  the  opinion* 

Oeorge.  &  Lowghhorough,  for  Appellant. 

The  land  in  suit  is  part  of  lot  one  thoudand  four  hundred 
and  two,  and  the  defendant  entered  under  deeds  purporting 
to  convey  specific  portions  of  the  adjoining  lot,  number  one 
thousand  three  hundred  and  eighty-one.  They  never  in- 
tended to  take,  and  they  never  claimed  to  own  any  land  noi 
included  in  their  respective  deeds.  If  they  held  any  portion 
of  the  plaintiff's  land,  their  possession  originated  in  and 
was  continued  under  a  mistake  as  to  the  true  boundary  line. 
Their  possession  was  not  hostile  until  after  the  discovery  of 
the  mistake,  and  this  happened  less  than  five  years  before 
the  commencement  of  this  action.  They,  therefore,  failed 
to  prove  an  adverse  possession  for  five  years. .  (Sharp  v. 
DoAigney,  33  Cal.  506;  Figg  v.  Mayo,  39  Cal.  262  j  Mc- 
Cracken  v.  City  of  San  Francisco,  16  Cal.  636;  Howard  v. 
Beedy,  29  (leorgia  R.  152 ;  Brown  v.  Cockerill,  33  Ala.  43 ; 
Oilchrist  v.  McLatighlin,  7  Iredell,  N.  C.  R.  810;  Brown  v. 
Oay,  8  Greenleaf,  Me.  118.) 

John  M.  Burnett  and  M.  O.  Gobb,  for  Respondents. 

Adverse  possession  is  sufficient  if  it  excludes  all  title  in 
the  person  against  whom  it  is  set  up.  (Wicklow  v.  Lane,  37 
Barb.  244,  and  authorities  cited.)  Defendants  certainly  ex- 
cluded all  title  in  plaintiff's  grantors  when  they  built  on 
and  improved  the  property  in  dispute. 

The  statute  runs  where  parties  claim  up  to  a  given  line 
and  occupy  accordingly.  (Burdell  v.  Burdell,  11  Mass.  297 ; 
Baldwin  v.  Brown,  16  N.  Y.  359 ;  Reed  v.  Farr,  35  N.  Y. 
113 ;  Pierson  v.  Mosher,  30  Barb.  81 ;  Sne^  v.  Osbom,  25 
CaL  619.) 

If  a  grantee  in  a  deed^  in  taking  possession  thereunder, 
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goes  by  mistake  beyond  his  proper  boundaries,  and  enters 
upon,  and  actually  occupies  and  improves,  land  not  included 
in  his  deed,  claiming  icnd  supposing  it  to  be  his,  this  occu- 
pation is  deemed  adverse,  within  the  meaning  of  the  Statute 
of  Limitations,  and,  if  continued  for  the  proper  time,  will 
bar  an  action  by  the  true  owner. 

In  this  case,  the  defendants  entered  upon,  occupied,  and 
improved  the  land  in  suit,  claiming  and  supposing  it  to  be 
theirs.  (Crary  v.  Ooodman,  22  N.  Y.  170;  Enfield  v.  Day, 
*  7  N.  H.  467 ;  Hale  v.  Olidden,  10  N.  H.  897 ;  McKinney  v. 
Kenney,  1  A.  K.  Marshall,  460 ;  Hunter  v.  Chrisman,  6  B. 
Mon.  463 ;  Sneed  v.  Osbom,  26  OaL  626;  Oiiy  of  San  Jm 
V.  Trimble,  40  CaL  636.) 

By  the  Court,  Cbookbtt,  J.: 

The  land  in  controversy  is  a  narrow  strip,  five  or  six  feet 
wide,  included  within  the  fifty-vara  lot  numbered  one  thou- 
sand four  hundred  and  two,  in  the  City  of  San  Francisco, 
and  fronts  on  the  dividing  line  between  that  lot  and  the  fifty- 
vara  lot  numbered  one  thousand  three  hundred  and  eighty- 
one.  The  plaintiff  deraigns  title  under  a  valid  Alcalde  grant 
to  that  portion  of  lot  one  thousand  four  hundred  and  two 
which  includes  the  demanded  premises,  provided  the  exec- 
utors of  Woodruff,  the  original  grantee,  had  power,  under  his 
will,  to  sell  and  convey  said  premises  without  having  first 
obtained  an  order  of  sale  from  the  Probate  Court;  but  I 
deem  it  unnecessary  to  pass  upon  that'  point,  inasmuch  as  I 
think  the  defendants  made  out  a  valid  defense  under  the 
Statute  of  Limitations.  The  action  was  commenced  in  June, 
1869,  and  it  appeared  in  proof  that  the  defendants  entered 
more  than  ten  years  before  the  commencement  of  the  action, 
under  deeds  purporting  to  convey  to  them  severally  portions 
of  lot  number  one  thousand  three  hundred  and  eighty-one. 
It  further  appears  that  they  entered  upon   the    demanded 
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premisea  in  good  f  aith^  under  tiie  belief  that  ssid  preaanam 
were  a  portion  of  lot  number  one  thousand  three  hundred 
and  eighty-one«  and  were  induded  within  their  respeotiye 
deeds. 

It  also  appears  that  from  the  time  of  their  entry  thej  have 
heea  in  the  continuous,  open,  notorious,  and  adverse  posses* 
sion,  daiming  to  hold  and  own  the  same  adversely  to  all 
persons  whomsoever.  A  possession  of  this  character  'comes, 
fully  within  the  definition  of  an  adverse  possession,  as  estab- 
lished by  an  unbroken  current  of  authorities.  Nor  can  there 
be  any  doubt  that  the  plaintiff,  or  his  grantors,  might,  at  any 
time  during  said  adverse  holding,  within  five  years  from  the 
commencement  thereof,  have  maintained  an  action  to  recover 
the  possession.  If  the  cause  of  action  was  not  before  barred, 
it  was  clearly  so  at  the  expiration  of  five  years  from  the  time, 
when  the  Act  of  April  18th,  1868,  amending  the  Statute  of 
Limitations,  took  effect  (City  of  San  Jose  v.  TrimbU,  41 
Gal.  S36.) 

Judgment  affirmed. 

Mr.  Chief  Justice  Spbaous  and  Mr.  Justice  Waixios  did 
not  participate  in  this  decision. 


[No.  1,874.] 


JOSEPH  R  CORWIN  v.  JOHN  BENSLET,  MANS- 
FIELD  COMPTON,  FREDERICK  MASON,  axd 
FRANCIS  DUMARTHERAY. 

MonoH  «o  Bar  Asidi  a  Jxjtaumirt. —  If,  under  the  eUtj-elghth  eeetloa 
of  tlie  Practice  Act  ftnthorUtng  the  Court  to  reUere  a  part7t  or  hie 
legml  representatlTee,  from  a  Jndgment  taken  agalnat  him  tbroogh  hla 
■Wake,  taiadrertencc,  asriirlee,  or  excnaahle  neglect,  a  motloo  la 
made,  bgr  peraona  other  than  the  platntlff,  claiming  to  be  hla  legal 
rcpreaentatlTca,  to  aet  aalde  a  judgment,  and  to  be  aobatltoted  aa 
ptotntlffa,  the  partica  making  anch  motion  moat  ahow  each  a  atate  of 
facta  aa  aroald>Jiava  aapported  anch  an  application  ^  the  plalnttf  la 
tke  Jadgment. 
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ArgomdBt  for  AppelUnti. 

Inni^ — P4M8fblj  the  aboiro  rule  would  aot  apply  la  eaae  of  an  exeeitar 
or  administrator,  moTlnir  In  behalf  of  credlton,  to  open  a  Jodgmeot 
coUnsIvely  or  negligently  suffered  by  the  testator  or  Intestate,  I7 
whlOh  the  creditors  may  be  damnified. 

Lis  Pxmdsns. —  The  point  not  decided,  whether  a  Ua  pendmtt  filed  bjr  a 
plaintiff,  in  an  action  to  try  the  tltie  to  lan<^  la  which  the  deeodaati 
set  up  title  In  themselyes,  and  ask  for  afflrmatlte  relief,  imparts  nottoe 
to  purchasers  from  such  plaintiff  pending  the  action,  of  the  pendeacy 
0(f  the  same,  and  ^e  possible  result  that  hia  title  mU^t  be  idjad«ed 
Inyalid. 

PuBCHAsmts  or  Land  Psndino  Actioh  to  Tbt  tub  Titlb. —  If  sach  a  tfr 
pantfena  Is  filed  fn  an  action  to  try  the  title  to  land  as  Imparts  notice 
to  purchasers  from  a  party  to  the  action,  daring  Its  paodaDCy,  neb 
purchasers  must  apply  for  leave  to  protect  their  Interest  In  the  salt 

loaM. —  A  person  buying  land  without  notice  of  the  pendency  ^  ^ 
action  to  try  its  title,  Is  not  affected  by  a  judgment  la  the  action,  and, 
therefore,  cannot  support  a  motlou  to  set  ad de  such  Judgmtat,  andw 
the  slzty-elghtb  section   of  the  Practice  Act 

iDBif. —  If,  during  the  pendency  of  an  action  to  try  the  title  to  laad, 
the  plaintiff  sells,  and  afterwards  stipulates  to  a  Judgment  la  faror  of 
the  defendants,  his  grantees  cannot  support  a  motion  to  set  aslds  the 
judgment,  under  the  aizty-elghth   aectlon  of   the   Practice  Act 

Appeal  from  the  District  Oourt  of  the  Third  Judiciil 
District,  Alameda  County. 

The  f  act43  are  stated  in  the  opinion. 

James  McM.  Shafter,  for  Appellanta 

As  to  the  first  point,  y^e  deny  that  a  stranger  to  the  record 
can  be  permitted  to  interfere  with  the  judgment  upon  motion 
merely. 

Before  judgment  a  grantee,  pending  the  action,  must 
petition  to  be  allowed  to  intervene,  and  hearing  must  be 
had  upon  this  petition,  and  the  right  to  intervene  mufit  b« 
first  decided  If  affirmatively  disposed  of,  then  he  becomea 
a  party  to  the  controversy.  If  the  right  to  thus  interpose 
before  judgment  is  only  obtained  by  force  of  the  statute, 
how  can  it  be  claimed,  in  absence  of  such  statute,  that  a 
stranger  can  interfere  in  the  action  after  judgm^t!  It 
seems  that  this  precise  point  was  decided  in  DifMck  ^' 
Deringer,  32  Cal.  488.     In  that  case,  a  landlord  whose 
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tenant,  ''by  neglect  or  desigo,''  had  been  defaulted  in 
ejectment  was  denied  the  xight  to  move  in  his  own  name 
to  set  aside  the  judgment^ 

We  submit,  the  only  way  a  stranger  to  a  judgment  can 
attack  it  in  his  own  name,  and  on  his  own  behalf,  is  to  treat 
it  like  any  other  fact  in  pais,  and  enforce  his  daim  — *  not  to 
Bet  it  aside,  but  to  have  it  declared  of  no  effect  as  to  him, 
on  any  ground  which  may  be  deemed  sufficient  If  the 
daim. was  sound  it  could  .only  extend  to  the  affirmative 
relief,  and  that  portion  of  the  judgment  declaratory  of  title 
flhould  stand. 

The  statute  gives  the  power  to  set  aside  the  judgment, 
upon  the  ground  of  the  '^  mistake,'^  etc,  of  the  party  to  the 
record.  The  application  can  be  made  in  the  name  of  the 
party  on  behalf  of  ^^his  legal  representatives;^'  but  the 
ground  of  the  application  must  be  ^^  personal ''  to  a  party. 
The  relief  is  from  a  '^  judgment,  order,  or  other  proceeding 
taken  against  him  through  his  mistake,'^  etc.  The  mistake 
of  Corwin's  grantees  is  of  no  consequence,  except  as  it  may 
explain  their  delay  in  making  their  application.  The  mier 
take  must  have  been  that  of  Oorwin  himflelf,  No  such 
mistake  occurred  as  to  hinu 

That  ''  legal  representatire,"  in  section  sixty-^ight  of  the 
Practice  Act,  was  not  i^sed  by  the  Legislature  as  synony- 
mous with  assignee,  or  successor  in  interest,  or  grantee,  is 
evident  from  the  fact  that  they  have,  ex  induatria  et  in  pari 
materia,  used  those  particular  phrases  in  this  Act,  wherein 
the  idea  was  involved,  in  their  required  expressicau  As  to 
parties  to  actions,  up  to  section  sixteen,  there  is  great  care 
to  provide  for  every  contingency,  so  that  "  the  real  parly '' 
should  appear  upon  the  record.  In  section  sixteen  the  case 
of  transfer  before  judgment  is  provided  for«  and  the  grantee 
is  called,  not  the  'Megal  representative '^  of  a  party,  but 
''  the  person  to  whnn  a  transfer  is  made.''  Up  to  trial  the 
anly  thing  a  ^^  aacoessor  in  intereiBt "  can  do  raUtiye  to  the 
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ease  is  to  apply  to  be  made  a  party.  (See.  65.)  In  aeotioii 
sixteen,  **  In  case  of  death  or  odier  diaabililyy  the  Ooort  may 
allow  the  action  to  be  continued  by  or  against  hia  repre- 
aentative  or  aueoeesor  in  intereet"  These  terms  are  not 
used  as  convertible,  but  are  desoriptiye  of  di&rent  eharac- 
ten.     (Bony.  Law  Diet  867.) 

W.  W.  Cope,  for  Bespondent 

The  application  was  addressed  to  the  somid  diseretion  of 
the  Court  below,  and  unless  it  can  be  seen  that  its  discretion 
has  been  abused  the  order  will  not  be  reversed  on .  the 
merits.  (Boland  v.  Kreyenhagen,  18  Oal.  46S ;  WooduHMrd 
▼.  Backus,  20  Cal.  187;  Bailey  v.  Taajfe,  29  CaL  422.) 

A  parly  entitled  to  relief  must  generally  ask  it  in  his  own 
name;  and  there  is  notiiing  in  the  present  case  to  take  it 
out  of  this  rule.  There  is  no  doubt  that  Stevens  and  Swe^y 
are  the  legal  representatives  of  the  plaintiff,  within  the 
meaning  of  the  statute;  and  the  statute  provides  that  relief 
may  be  granted  either  to  a  party  or  his  legal  representa- 
tives.    (Prac.  Act,  Sec  68.) 

The  case  of  DimicJc  v.  Deringer,  82  CaL  488,  was  decnded 
on  a  ground  peculiar  to  the  class  of  cases  to  which  it  belongs. 
The  motion  there  was  by  a  landlord  to  set  aside  a  judgment 
in  ejectment  against  his  tenant;  alid  it  was  held  that  ihe 
motion  was  improper,  for  the  reason  that  the  landlord  oonld 
not  be  made  a  party  to  the  proceedings.  The  tenant  wa^ 
the  only  person  against  whom  the  action  could  be  mam- 
tained,  and  it  was  necessary  that  the  defense  should  be  con- 
ducted in  his  name.  The  landlord  could  not  be  substitated 
in  his  place,  and  was  not  in  any  sense  his  l^gal  representa- 
tive. The  motion,  therefore,  was  unauthorized  by  the 
statute;  and  the  decision  proceeded  on  a  substantial  and 
not  on  any  technical  ground.  There  is  nothing  in  the  ease 
giving  the  slightest  support  to  the  objection  taken  here,  and 
there  axe  several  cases  which,  according  to  onr  readings  an 
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directlj  opposed  to  it  (People  v.  Lafarge,  d  OaL  196,  and 
eases  already  died;  see^  also,  notes  to  See.  68  of  Prao.  Act, 
by  Parker.) 

The  statute  prorides  that  relief  maj  be  granted  on  the 
gronnd  of  snrprise,  mistake,  or  ezcusaUe  neg^eet;  and  the 
proposition  is  that  ^686  grounds  must  eodst  with  reference  to 
the  party  to  the  record. 

We  see  nothing  in  the  statute  requiring  such  a  ooihstruo- 
tion,  and  it  would  certainly  be  in  conflict  with  the  spirit  and 
meaning  of  the  provision.  ( Jf  on^omety  r.  EUie,  6  H0W.  N. 
Y.  826.) 

By  the  Oonr^  Waxaaos^  J.s 

Corwin  brought  an  action  in  the  Distriot  Ooort  of  the 
Twelfth  Judicial  District  against  Bensley,  Compton,  Masony 
ai^d  Dumartheray,  in  June,  1864,  filing  a  lis  pendens,  and  al* 
leging  himself  to  be  the  owner  in  fee  and  in  possession  ol 
certain  lands,  consisting  of  se^mral  blocks,  among  the  rest 
block  one  hundred  and  two^  in  the  Potrero  Nuevo  surrey,  in 
the  City  and  Oounty  of  San  Francisco,  to  which  lands  ho 
alleged  that  the  defendants  claimed  title  adversely  to  him, 
etc.,  .md  prayed  that  the  claim  of  title  on  the  part  of  the  da^ 
fondants  be  adjudged  to  be  invalid,  etc 

The  defendants,  Bensley,  Mason,  and  Dumartheray,  filed 
an  answer,  in  which  they  denied  the  possessicm  of  Oorwin, 
and  set  up  titie  in  themselves  to  the  lands  in  controversyji 
and  demanded  judgment  for  their  costs — this  answer  was 
filed  in  July,  1864.  In  iN'ovember,  1866,  the  defendants, 
under  a  stipulation  they  had  obtained  for  that  purpose  from 
the  attorney  of  Corwin,  filed  an  amended  answer,  in  which 
they  again  denied  the  possession  of  Corwin,  and  set  up  theit 
own  titlo  to  the  premises,  alleged  that  if  Corwin  was  in 
possession,  he  was  wrongfully  so,  and  concluded  with  a  prAy^r 
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that  ike  defendant^  be^  adjudged  to  be  i^wnera^  and  that 
tbej  ireoovar  posseesioa  of  the  premisee^  etc  No  notice 
of  Us  pendens  seems  to  have  been  filed  bj  the  defendants. 
Upon  motion  of  the  defendants  the  cause  was,  within  a  few 
days  after  the  filing  of  the  amended  answer,  transferred  to 
the  District  Court  of  the  Third  Judicial  District,  for  the 
County  of  Alameda,  for  trial,  in  which  Court,  in  March, 
1868,  in  puiaiuance  of  a,  stipulation  filfid,4L  judgment  was  ren- 
dered in  favor  of  the  defendants,  adjudging  them  to  be,  and 
to  have  been,  at  the  commencement  of  the  action^  the  own- 
ers of  the  premises,  and  that  they  recover  the  possession 
thereof  without  damages  and  costs.  In  December,  1865, 
pending  the  action,  Corwin  had  conveyed  block  one  hundred 
and  two  to  one  Conway,  who  subsequently,  in* August^  1867, 
conveyed  it  to  Stevens  and  Sweeny,  and  these  last,  being 
in  possession,  weire  turned*  out  on  the  2d  of  April,  1868,  nn- 
deor  process  issued  upon  the  judgment  of  March,  1868.  Stev- 
enB  aosd  Sweeny  thereupon  moved  the  Court  bdow  for  an 
order  setting  aside  the  judgment  as  to  that  block,  and 
allowing  them  to  be  substituted  as  plaintiffs  in  the  action 
ini  which  it  had  been  rendered,  with  leave  to  pl*06ecute  it 
for  their  own  benefit  Thia  motion  was  granted,  and  the 
defendants.  Mason  and  others,  brin|;  this  appeal  from  the 
order. 

The  motion  of  th0'3req)ondent  was  made  upon  the  pro* 
visions  of  section  sixty-eight  of  the  Practice  Act^  authoriz- 
ing the  Court  to  relieve  a  party,  or  his  legal  represetdatvoes, 
from  a  jvdgment  taken  agcmisi  him  through  hie  mistake,  inr 
advertence,  surprise,  or  excusable  neglect.  S^^pOBing,  for  the 
purposes  of  the  case,  that  the  respondents,  who  derive  their 
title  mediately  from  Corwin,  are  his  ^^  legal  representatives  " 
in  &e  sense  intended  by  the  statute — a  proposition  to  which 
I  am  by  no  means  prepared  to  assent — ^I  am  of  opinion  that 
such  legal  representatives  must  be  held  to  diow  such  a  state 
of  ffl»ta  as  would  have  supported  a  similar  applicatian  upon 
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the  behalf  of  the  party  whom  they  claim  to  represent  — 
unlfifiS;  possibly,  in  a  ease  of  an  executor  or  administrator 
moving  in  behalf  of  creditors  to  open  a  judgment  coUusively 
or  negligently  suffered  by  the  testator,  or  intestate,  by  whidi 
the  creditors  may  be  damnified     Ordinarily  the  successor 
in  interest  of  a  party  to  an  action,  if  he  would  appear,  must, 
in  making  his  appearance,  occupy  the  position  of  his  prede 
cesser,  and,  as  succeeding  him  in  the  case,  must  be  bound 
to  the  same  extent  to  which  the  predecessor  would  have 
been  bound  had  the  application  been  made  in  his  behalf. 
It  is  unnecessary  to  determine  in  this  case  the  effect  of  the 
lis  pendens  filed  by  Corwin  —  if  it  is  to  be  considered  as  im- 
parting notice  to  his  grantees  of  the  pendency  of  the  action 
he  had  brought,   and  of  the  possible  result  that  his  title 
might  be  adjudged  to  be  invalid  in  that  action,  it  would 
have  been  the  duty  of  the  respondents,  in  the  exercise  of 
ordinary  prudence,  to  have  applied  for  leave  to  protect  their 
interest  during  the  six  months  and  upwards  which  actually 
intervened  between  the  delivery  to  them  of  the  deed  under 
which  they  claim,  and  the  entry  of  the  judgment  which 
they  now  seek  to  vacate.    If,  on  the  other  hand,  they  are  to 
be  considered  as  having  purchased  without  notice  of  the 
pendency  of  the  action,  it  would  result  that  their  title,  not 
being  affected  by  the  judgment  as  rendered,  they  cannot 
support  an  application  to  set  it  aside,  any  more  than  could 
any  other  person  whose  rights  were    not    affected   by    it. 
These  are  considerations,  however,  which  do  not  arise  in 
the  case.     I  am  of  opinion  that  if  the  vendees  of  Corwin 
can  be  heard  at  all  in  such  a  proceeding  as  this,  in  opposition 
to  the  judgment,  they  can  be  heard  only  as^  Corwin  himself 
might  have  been  heard,  and  that  the  appellants  must  be 
allowed  to  resist  the  application  upon  any  ground  of  which 
they  might  have  availed  themselves  had  it  been  made  by 
Oorwin.    If  in  such  an  application  the  moving  party  is  to 
he  heard  upon  new  grounds  of  contest  arising  out  of  the 
Vol.  xliii.^17 
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mere  conduct  of  the  suit  itself^  it  would  be^  in  effect,  the 
institution  of  a  new  suit  under  the  name  of  a  substitution  or 
an  intervention  into  an  old  one.  Such  a  practice,  if  permitted, 
would  tend  to  confuse  and  seriously  embarrass  the  adminis- 
tration of  justice  in  the  Courts,  and  in  my  opinion,  is  not 
countenanced  by  the  statute  referred  to.  If  the  respondents 
have  rights  in  the  premises,  they  can  be  asserted  in  an  in- 
dependent action  brought  for  that  purpose. 

I  therefore  think  that  the  order  shonld  be  reversed. 

Rhodbs,  J.y  concurring: 

I  concur  in  the  judgment,  not  only  ^n  the  grounds  stated 
in  the  foregoing  opinion,  but  also  those  mentioned  in  the 
former  opinion  in  this  case. 

Mr.  Justice  Crockett  dissented. 

[The  following  is  the  opinion  referred  to  by  Mr.  Justioe 
Bhodes  in  his  concurring  opinion.  It  was  delivered  by  Mr. 
Justice  Bhodes  at  the  April  Term,  1869,  and  a  rehearing 
was  afterwards  granted.  Mr.  Justice  Sandebson  and  Mr. 
Chief  Justice  Sawyer  concurred. —  Bbpoeteb]  : 

The  first  point  of  the  appellants  is  fatal  to  the  order  set- 
ting aside  the  judgment.  Authority  for  the  proceedings,  it 
is  claimed,  is  found  in  the  sixty-ei^th  section  of  the  Prac- 
tice Act  The  orders  therein  provided  for  are  such  as  may 
be  obtained  in  the  usual  and  regular  course  of  proceedings. 
They  are  proceedings  in  the  action,  or  in  the  direct  line  of 
the  judgment,  if  taken  after  judgment.  !Nb  authority  is 
thereby  given  to  any  person  to  intervene  and  take  the  pro- 
ceedings, or  the  judgment  out  of  the  hands  of  the  parties; 
but  there  the  rule  in  all  actions  obtains,  that  the  parties  to 
the  action  alone  are  entitled  to  be  heard,  and  make  the 
motions,  and  obtain  the  orders  in  the  cause.     The  aectiao 
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provides  that  the  Court  may,  '^  upon  such  terms  as  may  be 
just,  and  upon  payment  of  costs,  relieve  a  party^  or  his  legal 
representative,  from  a  judgment,  or  order,  or  other  proceed- 
ing, taken  against  him  through  his  mistake,  inadvertence, 
surprise,  or  excusable  neglect; "  and  this  is  relied  upon  as 
authorizing  persons  who  have  purchased  the  property  in  oon- 
.  troversy  from  the  plaintiff  pendente  lite,  to  move,  in  their 
own  name,  to  sec  aside  a  judgment  against  the  plaintiff.  The 
answer  to  this  position  is:  the  plaintiff  is  not  dead.  The 
'^  legal  representative  '^  mentioned  in  the  section  is  he  who 
is  authorized  to  take  the  place  of  a  party  in  the  action,  made 
vacant  by  his  death.  Assuming  that  the  moving  parties  had 
acquired  the  plaintiff's  interest  in  the  premises,  the  obstacle 
in  the  way  of  their  taking  any  step  in  the  action  is  the  fact 
that  they  had  not  become  parties  to  the  action.  They  could 
not  be  substituted  for  the  plaintiff  after  judgment  —  at  least 
we  have  never  heard  of  such  a  case,  and  no  reason  occurs  to 
us  why  a  substitution  should  be  allowed  at  that  stage  of  the 
action — and  until  they  had  become  parties  to  the  action, 
they  could  not  participate  in  the  proceedings. 

It  is  provided  by  section  sixteen  that  in  the  case  of  a  trans- 
fer of  interest,  such  as  is  set  up  in  the  moving  papers,  the 
action  may  be  continued  in  the  name  of  the  original  party, 
or  the  person  to  whom  the  transfer  is  made  may  be  substi- 
tuted in  the  action.  In  the  first  case  all  the  proceedings  are 
in  the  name  of  the  party  to  the  record,  but  for  the  benefit 
of  the  person  in  interest,  and  the  latter  person,  though  the 
proceedings  are  for  his  benefit,  and  though  he  virtually  con- 
trols the  prosecution  or  defense  of  the  action,  as  the  case 
may  be,  can  proceed  only  in  the  name  of  the  original  party, 
and  he  could  not  refuse  his  consent  to  the  use  of  his  name 
for  that  purpose.  Here,  however,  not  only  was  the  action 
not  prosecuted  for  the  benefit  of  those  to  whom  the  title  of 
the  plaintiff  was  transferred,  but  they  did  not  know,  as  they 
aUfige^  of  the  pendency  of  the  aotiaii. 
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They  might  also  have  intervened  in  the  action  had  they 
been  apprised  of  its  pendency,  and  they  would  have  beea 
entitled  to  be  heard  as  parties,  but  having  failed  to  intervene 
during  the  pendency  of  the  action,  are  they  authorized  to 
intervene  after  final  judgment !  This  is,  in  fact,  an  interven- 
tion after  final  judgment — a  proceeding  wholly  unautho^ 
ized  by  the  statute. 

If  these  parties  could  make  the  motion,  and  were  entitled 
to  the  order  granted  in  this  case,  then  there  is  no  reason 
why  they  could  not  have  taken  any  other  step  in  the  action 
that  the  plaintiff  was  authorized  to  take.  Suppose  that,  in- 
!stead  of  this  motion,  they  had  moved  for  a  new  trial,  or 
had  taken  an  appeal,  will  it  be  contended  that  they  conld 
have  been  heard?  We  think  no  one  would  so  assert  If 
not,  then  they  were  not  entitled  to  make  this  motion.  (See 
DimicJc  v.  Deringer,  82  Cal.  488,) 

But  leaving  this  question,  and  coming  to  the  question  of 
merits,  it  will  be  seen  that  the  moving  parties  encounter 
insuperable  obstacles.  Judgments  bind  parties  and  their 
privies  in  representation  and  estate.  The  estate  in  land 
which  is  held  by  the  party,  against  whom  the  judgment  is 
rendered,  and  which  is  affected  by  the  judgment  while  in 
his  hands,  is  equally  affected  and  bound,  into  whosesoever 
hands  it  thereafter  comes.  And  the  law  goes  one  step 
further,  and  binds  all  the  estate  held  by  such  party  at  the 
commencement  of  the  action,  which  was  sold  to  a  third  per- 
son pendente  lite  with  notice  of  the  action.  The  rule  declar- 
ing that  the  Us  pendens  was  constructive  notice  to  the  pur- 
chaser from  the  defendant,  and  bound  the  estate  in  his  hands, 
was  borrowed  from  equity,  and,  after  some  changes,  was  in- 
corporated into  the  statute.  (Sears  v.  Hyer,  1  Paige,  483; 
Parks  V.  Jackson,  11  Wend.  442 ;  Stuyvesantv.  HqU, 2 Barh 
Ch.  151;  1  Story  Eq.,  Sec.  405;  Bishop  of  Winchester  v. 
Paine,  11  Ves.  197.) 

Our  statute  first  provided  for  a  notice  of  lis  pendens  to  be 
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given  by  the  plaintiff^  but  in  1862  it  was  extended  to  the 
defendant,  when  he  claimed  aflSrmative  relief.  (Sec  ST.) 
The  section,  also,  provides-ihat  '^from  the  time  of  filing  only 
shall  the  pendency  of  the  action  be  constnictive  notice  to 
the  purohaser  or  incumbrancer  of  the  property  affected 
thereby." 

The  object  of  the  rule  in  equity,  or  of  that  of  the  statute, 
was  not  to  restrict  the  right  of  alienation  of  the  prevailing 
party,  but  to  hold  the  interest  of  the  losing  party  subservient 
to  the  judgment  The  party  wishing  the  benefit  of  the 
notice  must  himself  give  it,  and  if  he  is  successful  he  may 
disregard  the  alienations  of  his  adversary,  made  subsequently 
to  the  filing  of  the  notice.  We  do  not  understand  that  the 
defendants  filed  the  notice.  Their  judgment,  therefore, 
bound  only  the  estate  held  by  the  plaintiff  at  the  time  of 
the  rendition  of  the  judgment  The  inquiry  whether  the 
respondent  had  actual  notice  is  unnecessary,  for,  by  the  terms 
of  the  statute,  the  notice  filed  with  the  Eecorder  is  the  only 
notice  of  the  pendency  of  the  action  that  wiU  bind  subse- 
quent purchasers  or  incumbrancers.  (Richcurdson  v.  White, 
18  CaL  102;  Atdi  v.  Qassaway,  id.  206.)  The  suit  not  hav- 
ing been  prosecuted  by  the  reqKmdents,  nor  for  their  benefit, 
and  neither  they  nor  their  estate  being  bound  by  the  judg- 
ment, it  is  impossible  to  see  what  right  they  have  to  attitck 
it 

Order  reversed  aad  icmittitor  oidared  to  moB  fortkwith. 
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[Na  2,641.] 

HANS  H.  BUHNE  v.  JOSEPH  CORBETT,  WALTER 
CUTLER,  ATO  E.  H.  PIN NEY. 

■ncTusMT  —  FAXLvn  TO  Show  Possassioir  or  DmNDAirr  Gboui«d  ov 
N0K8UIV. —  In  an  a«ttott  oC  •Joetment,  wbare  defendants  In  their  iw«ro 
answer  denied  beintr  or  harlns  been  in  poaseaeion,  thoagh  In  another  de- 
fense,  separately  pleaded,  they  set  up  that  they  were  in  charge  of  a  lis)it> 
hooae  on  the  premiaea  aa  the  employee  of  the  United  Statea ;  and  oo  the 
trial  plalntUC,  relying  npon  tlie  answer  to  show  poaaeaalon,  olfered  no  eri- 
dance  to  ahow  the  poasesaion  of  dafendanta :  Held,  that  a  nonsuit  for  ftU- 
nre  to  ahow  posaeasion  in  defendants  waa  correct 

Nkthbb  or  Two  Incon8I8tbkt  DBVBNais  TO  BB  DiSBBGABniDw — Tboock 
two  defenaea,  aeparataly  pleaded  under  aeetlOB  torty-nlna  of  the  Practlea 
Act,  may  be  Inconaiatant,  the  plaintiff  cannot  disregard  them,  or  either 
of  them,  on  the  trial. 

Bbparatb  DnmNsna  mat  bb  iKCOHfliSTBiiT  if  Avbwbb  is  hot  Bwoib 
0NDBB  Oath. —  A  separata  plea  or  datensa  ahoold  not  contain  mattera 
repugnant  or  inconaSstent  in  themaelTea ;  Imt  a  defense  regarded  as  an 
entirety  la  not  to  be  defeated  or  disregarded  merely  becanae  it  ia  incon- 
sistent with  some  other  plea  or  defenae  pleaded ;  and  there  Is  no  disthie> 
tlon  In  this  respect  between  willed  and  nnTerllled  pleadings. 


Apprai.  from  the  District  Court  of  the  Eighth  Judicial 
District,  County  of  Humboldt. 

The  f  acta,  beaHzig  upon  the  points  dedded,  are  stated  in 
the  opinion. 

The  plaintiff  claimed  under  a  location  of  a  school  land  irar- 
rant  upon  the  property  and  a  patent  therefor  from  the  State, 
and  appealed  from  a  judgment  of  nonsuit 

Buck  d  Stafford  and  C  off  roth  dk  Spaulding,  for  Appellant 

It  is  said  that  we  cannot  take  advantage  of  an  admission 
in  the  sworn  answer  of  defendants,  without  admitting  all 
affirmative  matters  set  up  therein  in  avoidance.  We  are 
constrained  to  deny  the  truth  of  the  p^position,  and  con- 
sider the  reverse  of  the  rule  laid  down  too  well  established 
for  argument. 

That  defendants  were  in  possession  and  claimed  a  ri|^  to 
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keep  plaintiff  out  of  i)08Se8sion  of  tbe  premises,  and  that 
the  answer  admits  these  f  acts,  cannot  be  questioned^  if  the 
English  language  can  be  made  to  say  so.  The  quibble  of 
the  defendants  is,  that  the  United  States,  though  not  a  human 
being  nor  capable  of  going  on  the  land  in  person,  is  actually 
in  possession  by  defendants  as  her  servants ;  that  defendants 
are  merely  the  embodiment  of  the  government.  That  they 
were  there  and  that  a  part  of  them  are  there  now,  keeping 
plaintiff  from  taking  possession  of  his  property,  defendants 
do  not  deny.  They  say,  however,  that  a  person  in  occupa- 
tion of  land  is  not  necessarily  in  possession;  and  that  eject- 
ment must  be  brought  against  the  terre  tenant. 

L.  D.  Latimer,  for  Bespondent. 

The  plaintiff  failed  to  show  possessioii  in  the  defendants. 
He  relied  solely  upon  what  he  termed  admissions  in  the 
answer.  I  submit  that  the  answer  does  not  admit  such  pos- 
session. But  if  it  be  held  that  it  does  admit  possession^ 
then  I  say  the  character  of  the  possession  is  not  such  as  will 
authorize  the  maintenance  of  the  action  of  ejectment  against 
defendants.  It  is  not  disputed  that  the  action  of  ejectment 
must  be  brought  against  the  person  in  possession;  but  it 
does  not  follow  because  one  is  in  occupation  of  land  that  he 
is  in  possession,  within  the  meaning  of  the  term  as  used  in 
the  law  of  ejectment.  A  mere  servant  or'employ6  is  not 
in  such  possession;  his  occupation  is  the  possession  of  his 
employer.  {Hawkins  v.  BeiehoH,  28  Cal.  687 ;  Saiterlee  t. 
Bliss,  86  Cal.  614.) 

Whatever  possession  defendants  may  have  is  not  their 
possession  but  that  of  the  United  States.  And  if  a  judg<- 
ment  should  be  obtained  it  would  be  fruitless  —  the  United 
States  would  not  be  bound  by  it ;  and  it  would,  no  doubt,  be 
considered  her  duty,  required  for  the  public  good^  to  place 
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Other  keepera  in  charge  should  the  present  oneB  be  rfiino?ed 
under  a  writ  of  restitution. 

By  the  Court,  Wjojjlos,  0.  J« 

This  action  was  brought  to  recover  the  possession  of  a  tract 
of  land  situate  in  the  Countj  of  Humboldt.  The  pleadings 
are  verified.  The  complaint  alleges  that  the  plaintiff  is  the 
owner  in  fee  of  the  premises  which  are  described,  and  that 
the  defendants  "  on  the  2d  day  of  Februaiy,  1870,  entered 
into  the  possession  of  the  demanded  premises  above  de- 
scribed, and  have  ever  since  and  still  do  unlawfully  withhold 
the  possession  thereof  from  the  plaintiff,"  etc,  concluding 
with  the  usual  prayer  for  jud^^neot.  The  answer  is  u 
follows: 

**  Now  comes  Joseph  Corbett,  John  Doe  (Walter  Cutler), 
and  Richard  See  (E.  H.  Finney),  defendants  in  the  aboye 
entitled  action,  and  answering  the  complaint  of  the  plaintiff 
herein,  on  their  information  and  belief  deny  that  on  the  Ist 
day  of  February,  1870,  or  at  any  other  time,  the  plaintiff 
was  or  now  is,  or  ever  has  been  the  owner  of,  or  seized  in 
fee,  or  entitled  to  the  possession  of  the  tract  of  land  deBcribed 
in  paid  complaint^,  or  any  part  thereof;  and  deny  that  on  said 
day,  or  any  other  time,  the  defendants  entered  into  the  poe- 
session  of  the  same>  or  any  part  thereof,  or  that  they  ever 
withheld,  or  now  withhold  the  possession  of  the  same^  or 
any  part  thereof  from  the  plaintiff.  Further  yjnswering,  the 
said  defendants  aver  that  from  the  year  A.  D.  1848,  down  to 
the  28d  day  of  May,  A.  D.  1867,  inclusive,  the  tract  of  land 
described  in  the  plaintiff's  complaint^  was  public  land  of  and 
belonging  to  the  United  States,  and  that  on  the  day  l^ 
named,  and  prior  thereto,  by  orders  of  the  President  of  the 
United  States,  one  bearing  date  of  that  day  and  another  prior 
thereto,  and  in  due  course  of  law,  the  said  lands,  and  the 
^hole  thereof,  was  reserved  to  the  United  States  for  lig^^ 
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house  purposes,  and  from  thence  hitherto  have  remained, 
and  still  do  remain  so  reserved  for  the  purposes  aforesaid; 
and  that  during  all  of  said  time,  from  the  year  1848  hitherto, 
the  United  States  has  been  and  still  is  the  owner  in  fee  and 
seized  of  said  land  and  every  part  thereof. 

"That  from  the  23d  day  of  May,  1867,  hitherto  the 
IKited  States  has  continuously  occupied  and  possessed  said 
lands  for  lighthouse  purposes  aforesaid,  and  has  erected  a 
lighthouse  and  light,  and  other  improvements  thereon,  for 
the  protection  and  safety  of  ships  and  other  vessels  navigat- 
ing the  waters  of  the  Pacific  Octen,  at  an  expense  of  about 
one  himdred  thousand  dollars. 

^'That  the  said  defendants  are  the  keepers  of  the  light 
and  lighthouse  aforesaid,  employed  for  that  purpose  by  the 
said  United  States  at  stipulated  wages,  and  that  they  are,  as 
such  keepers,  the  mere  servants  and  employes  of  the  said 
United  States,  subject  at  any  and  all  times  to  the  orders, 
directions,  and  commands  of  the  said  United  States  and  ceiv 
tain  of  the  officers  thereof,  and  to  be  discharged  and  removed 
from  such  service  and  employment 

^  That  as  such  lighthouse  keepers,  and  under  and  in  obedi- 
ence to  the  orders,  directions,  and  commands  of  the  said 
United  States  and  officers,  these  defendants,  as  such  servants 
and  employes  for  the  year  last  past,  have  been  and  still  are 
in  the  temporary  chaige  of  the  li^t  and  li^thouse  build- 
ings on  said  land  for  the  sole  purpose  of  keeping  the  light 
burning  at  proper  times,  and  keeping  the  same  said  light- 
house building  in  proper  repair,  all  in  performance  of  and  in 
obedience  to  the  duties  of  keepers  as  aforesaid,  as  the  same 
are  r^ulated  and  prescribed  by  the  said  United  States  and 
officers. 

"  The  said  defendants  further  aver  that  they  do  not  now, 
nor  have  they  ever  claimed  or  had  any  interest  in  said  land 
or  improvements,  or  any  part  thereof;  aSid  that  from  the 
time  of  the  reservation  aforesaid  the  United  States  by  and 
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throu^  these  defendants  and  other  of  its  servants  and 
employes,  has  continually  been  and  still  is  in  the  sole  and 
exclusive  possession  and  occupation  of  the  said  land  and 
improvements,  and  every  part  thereof. 

"  Wherefore  the  defendants  pray  that  they  be  hence  dia- 
missed,  and  diat  they  may  have  judgment  against  the  plauh 
tiff  for  costs  of  suit" 

At  the  trial  the  plaintiff  otfered  no  evidence  whatever 
touching  the  alleged  fact  of  the  possession  of  the  defendants, 
and^  on  motion  of  defendants,  a  judgment  of  nonsuit  was 
rendered,  on  the  ground  ^^  that  the  plaintiff  has  not  shown 
the  defendants  to  have  been  in  the  possession  of  the  said 
premises  at  the  couimencemait  of  this  action,  or  at  any  other 
time;"  and  from  that  judgment  this  appeal  is  brought 

We  are  of  opinion  lliat  the  nonsuit  was  correct  upon  the 
pleadings.  « 

The  Practice  Act  (Sec  49)  provides  as  follows:  "The 
defendant  may  set  forth  by  answer  as  many  defenses  and 
counterclaims  aa  he  may  have.  They  shall  each  ly  sepa- 
rately stated,  and  the  several  defenses  shall  refer  to  the 
causes  of  action  which  they  are  intended  to  answer,  in  a 
manner  by  which  they  may  be  intelligibly  distinguished." 

It  will  be  observed  that  the  answer  here,  in  the  first 
defense  set  forth,  distinctly  denies  '^  that  on  ^aid  day,  or  any 
other  time,  the  defendants  entered  into  the  possession  of  the 
same,  or  any  part  thereof,  or  that  they  over  withheld,  or 
now  withhold,  the  possession  of  the  same,  or  any  part 
thereof,  from  the  plaintiff;"  and  while  it  is  possible  that, 
under  the  strict  rules  applicable  to  verified  answers,  an  ob- 
jection might  have  been  made  to  the  sufficiency  of  this  denial 
in  a  single  particular,  none  such  was,  in  fact,  made  below, 
Hor  has  any  been  pointed  out  here. 

After  this  denial  the  defendants,  "further  answering, 
make  certain  affirmative  averments,  in  the  course  of  whidi 
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thej  set  up  that  they  are  in  charge  of  the  lighthouse  on  the 
premises  as  the  employes  of  the  United  States,  etc ;  and  it 
is  upon  the  effect  of  these  averments  in  pleading  that  we 
imderstand  the  plaintiff  to  claim  that  he  was  relieved  from 
the  necessity  of  proving  that  the  defendants  were  in  posses- 
sion at  the  time  the  action  was  commenced. 

1.  Assuming  that  the  defenses,  as  thus  pleaded,  were  in- 
consistent upon  the  point  of  the  possession  of  the  defendants, 
it  would  not  follow  that  the  plaintiff  would  be  at  liberty  to 
disregard  them,  or  either  of  them,  at  the  triaL  If  he  de- 
sired to  present  that  question,  he  should  have  moved  to 
strike  out  the  one  or  the  other,  or  applied  for  an  order  com- 
pelling the  defendants  to  elect  as  to  which  particular  one  of 
them  they  would  rely  upon.  {Klink  v.  Cohen,  13  Cal.  623 ; 
Vridias  v.  MorriU,  25  CaL  31.) 

2.  But  even  had  he  by  motion  presented  the  question  of 
the  supposed  inconsistency  of  the  several  defenses  in  the 
answer,  we  think  that  it  would  not  have  availed  him.  A 
party  defendant  in  pleading  may  plead  as  many  defenses  as 
he  may  have.  If  a  plea  or  defense  separately  pleaded  in  an 
answer  contain  several  matters,  these  should  not  be  repug- 
nant or  inconsistent  in  themselves.  But  the  plea  or  defense 
regarded  as  an  entirely,  if  it  be  otherwise  sufficient  in  point 
of  form  and  substance,  is  not  to  be  defeated  or  disregarded^ 
merely  because  it  is  inconsistent  with  some  other  plea  or 
defense  pleaded.  And  there  is  no  distinction  in  this  respect 
between  pleadings  verified  and  pleadings  unverified.  (Bell 
v.  Bravm,  22  Oal.  672;  WUton  v.  Cleveland,  80  CaL  192.) 

We  are,  therefore,  of  .opinion  that  the  judgment  must  be 
affirmed,  and  it  is  ao  ordered. 
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[No.  2»949.] 

a  R  ALDEN  V.  THE  COUNTY  OF  ALAMEDA. 

AcnoN  OK  JuiiQUMKT  AoAZKBT  CouMTr.— If  an  action  eould  be  mwfpt**"** 
In  anj  caie  on  a  money  judgment  against  a  county.  It  certainly  cannot  to 
wltbou^  flrat  presenting  sudi  a  Judgment  to  the  Board  of  Superriion  for 
allowance. 

•vATua  OF  A  Momnr  Judokbht  Aoaxnst  a  Gouiitt. —  The  statote  rela^ 
ing  to  Boards  of  Supervisors,  and  providing  for  the  disposition  of  claims 
against  counties  (Stats.  1855,  p.  51,  Sec  24),  contemplates  that  wliea  > 
judgment  Is  obtained  against  a  county  It  shall  have  the  force  akd  effect 
of  an  audited  demand.  In  so  far  that  it  Is  no  longer  open  to  conteitatlon, 
and  makes  It  the  duty  of  the  Supervisors  to  allow  It  as  an  audited  dabn, 
If  presented  within  the  proper  time. 

■HVOBCaMBKT    OF    MONST    JUDQKBMT    AGAINST    A    GOUNTT. —  When   t  DODCf 

judgment  is  recovered  against  a  county,  no  execution  can  isnie  on  it; 
and  the  only  remedy  is  to  present  It  to  the  Board  of  SuperTlaori  for 
allowance  as  an  audited  claim  within  the  time  prescribed  by  law  (Stati. 
1855,  p.  61) ;  and  If  the  Board  refuse  to  perform  its  duty  by  allowlflC  it 
as  such,  it  may  be  compelled  to  do  so  by  mandamus. 
MONST  JuDGMBMT  AOAXNBT  CouMTT  MuBT  BB  Pbbsbmtbd. —  The  langaa^o 
of  the  statute  of  March  20th,  1856,  providing  that  no  person  shall  eae  t 
county  in  any  case,  or  for  any  demand,  without  first  presenting  the  claisi 
to  the  Board  of  Supervisors  (Stets.  1865,  p.  51,  Sec  24),  Is  solBclently 
comprehensive  to  Include  a  cause  of  action  or  demand  founded  on  a  jodf* 
ment,  which  la  Itself  but  an  adjudicated  claim  against  the  county. 

Appeal  from  the  District  Oourt  of  the  Third  Jadieiiil 
District^  Alameda  County. 

This  was  an  action  commenced  on  July  9th,  1869,  to 
recover  from  the  County  of  Alameda  the  sum  of  three  thou- 
sand four  hundred  and  one  dollars  and  eighty-six  cents,  with 
interest  thereon  from  June  2d,  1865.  The  complaint  counted 
on  four  judgments  recovered  against  th^  defendant  on 
the  last  named  day,  in  the  County  Court  of  eaid  county, 
under  section  fourteen  of  "An  Act  concerning  roads  and 
highways  in  the  County  of  Alameda,"  approved  March  24th, 
1862.  (Stats.  1862,  p.  81.)  There  was  an  allegation  tha* 
the  judgments  had  not  been  reversed,  annulled,  or  set  aside, 
and  that  no  part  of  them  had  been  paid  or  satisfied;  "^* 
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there  was  no  allegation  of  any  presentation  of  them,  or 
either  of  them,  to  the  Board  of  Supervisors.  The  defend- 
ant demurred,  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  The 
demurrer  was  sustained;  and  plaintiff  declining  to  amend, 
judgment  was  entered  for  defendant  The  plaintiff  ap- 
pealed. 

WiUiam  H.  Patterson,  for  Appellant 

The  Court  below  erred  in  sustaining  the  demurrer,  and 
rendering  judgment  thereon  for  defendant  The  judgments 
were  recovered  in  the  County  Court  for  damages  awarded 
in  proceedings  under  the  Boad  Act  of  1862,  and  were  in  full 
force,  and  unpaid  and  unsatisfied.  The  following  authorities 
are  relied  on  as  establishing  plaintiff's  right  to  maintain  his 
action:  Stats,  1862,  p,  81,  Sec  14;  Hookers  v.  Trustees  of 
Yillage  of  Rochester,  1  Wend.  68 ;  People  ex  rel.  Oreen  v. 
Common  Council  of  Syracuse,  20  How.  Pr.  491. 

The  question  of  how  the  judgment  shall  be  enforced  is  not 
at  all  involved.  Once  a  judgment  has  been  awarded  and 
rendered  in  the  County  Court  it  may  be  sued  over  ad  libir 
turn,  to  save  the  Statute  of  Limitations,  or  for  any  reason, 
until  it  shall  be  paid  and  discharged. 

8.  P.  Wright,  District  Attorney,  for  Bespondent 

The  County  Government  is  a  part  of  the  State  Govern- 
ment, and  can  only  be  sued  in  the  manner  provided  by 
statute;  and  when  judgment  has  been  obtained  it  can  only 
be  satisfied  in  the  same  manner  as  any  other  lawful  claim 
against  the  county.  The  complaint  here  does  not  show  that 
the  judgments  sued  on  were  ever  presented  to  the  Board  of 
Supervisors  for  allowance,  and,  therefore,  the  suit  cannot  be 
maintained.  (Hitt  Gen.  Laws,  6993 ;  Sharp  v.  Contra  Costa 
County,  84  OaL  284;  People  y.  Lake  County,  83  CaL  487; 
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Price  y.  Sacramento  Oauniy,  6  Gf^L  254;  McCaam  7.  Sierra 
Oounijf,  7  OaL  121 ;  CrmdaU  v.  Amador  County,  2  CaL  72.) 
If  a  judgment  against  a  ooiinty  be  considered  as  an 
^  audited  claim,*'  as  intimated  in  the  case  of  Sharp  v.  Contra 
Oosta  County,  then  plaintifPs  remedy  is  by  mandamus^  to 
compel  the  Auditor  to  draw  his  warrant  on  the  Treasurer, 
the  drawing  of  the  warrant  being  a  ministerial  duty.  {Ear- 
pending  v.  Haight,  89  CaL  189 ;  Dayr.  CaUow,  89  CaL  593; 
Lake  Merced  Water  Co.  v.  Oodles,  31  CaL  216 ;  Napa  Yalley 
B.  B.  Co.  y.  Napa  Co.,  80  CaL  435 ;  People  y.  SuperviBors, 
2»Cal.  480.)' 

By  the  Court^  Cbockstt,  J, : 

The  only  question  on  this  appeal  is  whether  an  action  can 
be  maintained  on  a  money  judgment  against  a  county  in  this 
State,  there  being  no  ayerment  that  ike  judgment  had  been 
presented  to  the  Board  of  Supervisors  for  allowance  as  a 
claim  against  the  county  before  the  commencement  of  the 
action.  The  judgment  itself  has  the  force  and  effect  of  an 
audited  claim  against  the  county.  It  is  conclusive  evidence 
that  the  county  owes  the  money  for  which  the  judgment 
was  rendered:  The  Board  of  Supervisors  has  no  discretion 
to  exercise  in  respect  to  the  justice  or  legality  of  the  de- 
mand; nevertheless,  the  statute  appears  to  contemplate  that, 
after  the  judgment  is  obtained,  it  shall  be  presented  to  the 
Board  of  Supervisors,  to  be  placed  on  file  amongst  the 
audited  demands  against  the  county.  By  section  twenty- 
four  of  the  Act  of  March  20th,  1855  (Stats.  1855,  p.  51), 
providing  for  the  organization  of  Boards  of  Supervisors  in 
the  counties  of  this  State,  it  is  provided  that  "no  person 
shall  sue  a  county  in  any  case,  or  for  any  demand,  unless  he 
<ff  she  shall  first  present  hia  or  her  claim  or  demand  to  the 
Board  of  Supervisors  for  allowan<ee,  and  if  they  fail  or  refuse 
to-^  allow,  the  same,  ox  9ome  part  thereof ,  the  parlgr  feding 
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aggrieved  may  sue  the  ootrnty;  aad  if  the  p^xty  suing 
lecover  in  the  action  more  than  said  Board  allowed,  or 
offered  to  allow,  said  Board  shall  allpw  the  amount  of  the 
said  judgment  and  costs  as  a  just  claim  against  the  county; 
but  if  the  party  suing  shall  not  recover  more  than  the  Board 
shaU  have  offered  to  aUow  him  or  her^  then  costs  shall  be 
recovered  against  himor  her  by  the  coimty."  In  providing 
that  no  person  sh^  sue  a  county  in  any  case,  or  for  any 
demand,  without  first  presenting  his  claim  for  allowance, 
and  that  after  it  has  been  rejected,  and  he  has  obtained  a 
judgment  therefor^  the  judgment  shall  be  allowed  by  the 
Board  of  Supervisors  as  an  audited  daim  against  the  county, 
the  statute  evidently  contemplates  that  when  the  judgment 
is  obtained  it  shall  have  the  i^fo^,  and  effect  of  an  audited 
demand,  in  so  far  that  it  is  no  longer  open  to  contestation, 
and  it  is  made  the  duty  of  the  Board  of  Supervisors  to  allow 
it  as  an  audited  claim.  If  the  Board  refuses  to  allow  it  on 
presentation  within  the  proper  time,  it  can  be  compelled  by 
mandamus  to  perform  its  duty  in  this  respect.  It  has  no 
discreti<m  in  the  premises;  and  after  the  judgment  is  thus 
allowed,  it  stands  upon  precisely  the  same  footing  with  all 
other  audited  demands  against  the  county,  and  is  thence- 
forth subject  to  all  the  conditions  and  limitations  applicaUe 
to  other  audited  demands,  and  payment  may  be  enforced  in 
the  same  manner,  and  not  otherwise.  ITo  execution  against 
the  county  can  issue  on  the  judgment,  the  only  office  of 
which  is  to  establish  the  demand  in  so  conclusive  a  manner 
that  it  can  no  longer  be  contested.  It  is  equally  clear  that 
when  the  status  of  the  claim  is  thus  established  the  only 
remedy  for  enforcing  it  is  to  present  the  judgment  to  the 
Board  for  allowance  .as  an  audited  claim  within  the  time 
prescribed  by  law.  ^o  useful  end  whatever  could  be  sub- 
served by  permitting  the  recovery  of  a  second  judgment. 
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founded  on  the  first;  and  if  it  were  permiflsible  in  any  case 
of  this  character,  it  iB  clear  that  the  action  could  not  be  main- 
tained without  first  presenting  the  judgment  to  the  Board 
for  allowance.  When  the  statute  declares  that  no  person 
shall  sue  a  county  in  any  case,  or  for  any  demand,  without 
first  presenting  the  claim  to  the  Board,  the  language  is 
sufficiently  comprehensive  to  include  a  cause  of  action  or 
demand  founded  on  a  judgment,  which  is  itself  but  an 
adjudicated  claim  against  the  county.  The  provisicm  is 
founded  in  wisdom,  and  was  intended  to  prevent  the  county 
from  being  harrassed  by  needlesa  and  expensive  litigation. 
Judgment  affirmed. 

Mr.  Chief  Justice  SpBAaux  did  not  participate  in  the 
foregoing  decision. 


CMo.  2,2S6.] 

H.  P.  LIVERMORE  aot  JULIUS  CHESTER  v.  P.  A. 

STINK 

Objictton  to  Amoumv  ov  VMdict  Mnar  ■■  PAmcuiiASbV  Bnawao^ 
On  enpeal  ftom  ul  order  dmkjUtg  a  b«w  ttimi,  a  point  tiiat  tho  Twdlet  li 
for  too  small  a  aom  eannot  be  eonaldored  In  the  Supreme  Oonrt  U  It  be 
not  particularly  specified  as  a  ground  of  objection  in  the  statement 

Conflict  of  BviDKNcr.  —  A  verdict  will  not  be  dlstnrbed  aa  against  erldioet 
where  there  Is  a  substantial  conflict  of  erldence. 

OBjacnoN  TO  Evidincb  of  Contract  ab  iKCOHPvnMT  should  bi  Madb 
WHEN  TESTiifONT  Offebed. —  If  a  party  dalmfaig  under  a  contract, 
nqvii  ed  ^y  tte  Statute  of  Frauds  to  be  In  writing,  be  permitted  wltboat 
tbdection  to  pfote  a  contract  by  parol,  and  a  motion  be  afterwards  made 
to  Btrlke  out  the  testimony  on  the  ground  that  the  contract  was  not  In 
writing,  the  faet  that  the  evidence  Is  already  before  the  jury,  without 
obio<?i.*on.  is  a  mlBclent  answer  to  such  mot^. 

DBFBCTXva  Znstbpccion  Hblfsd  out  bt  Arothbe  iRBTBUcnox.^  Where 
an  Instruction  given  at  the  request  of  one  party  was  open  to  criticism  tf 
omitting  an  Important  element,  but  the  point  In  which  it  was  defldeat 
was  distinctly  enunciated  In  an  Instruction  given  at  the  request  U  tha 
other  party :  Held,  that  the  Jury  had  not  been  misled. 
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Appeal  from  the  District  Court  of  the  S.ixteenth  Judicial 
District,  Kern  County. 

This  was  an  action  for  five  hundred  and  sixty-nine  dollars 
and  sixty-eight  cents  on  promissory  notes  and  book  account 
The  defendant  answered,  denying  any  greater  indebtedness 
than  sixty-nine  dollars  and  sixty-eight  oents  in  the  first 
count,  and  in  the  second  setting  up  a  counterclaim  for  five 
hundred  dollars,  for  bricks  made  for  plaintiffs,  and  praying 
that  such  amount  might  be  allowed  as  an  offset  to  plaintiffs' 
demand. 

There  was  testimony  tedding  to  show  that  the  plaintiffs, 
by  their  agent,  George  B.  Chester,  made  a  contract  with  de- 
fendant to  make  fifty  thousand  bricks  for  them,  and  that 
he  made  them.  After  considerable  testimony  had  been  heard 
on  the  subject  of  the  contract,  the  defendant,  being  recalled, 
testified  that  the  contract  was  not  in  writing.  Plaintiffs 
then  moved  to  strike  out  all  the  testimony  in  relation  to 
the  contract,  on  the  ground  that  such  contract  was  invalid, 
under  section  thirteen  of  the  Statute  of  Frauds,  because  it 
was  not  in  writing.  The  motion  was  denied,  and  plaintiffs 
excepted. 

The  second  instruction,  asked  by  the  defendant  and  given 
by  the  Court  to  the  jury,  was  ai^  follows :  "  If  the  jury  be- 
lieve from  the  evidence  that  defendant  agreed  with  George 
B.  Chester  to  make  fifty  thousand  bricks  for  the  sum  of  five 
hundred  dollars,  and  that  George  B.  Chester  was  agent  of 
plaintiffs,  they  wiU  allow  the  defendant  an  offset  of  five  hun- 
dred dollars." 

The  Court  also  gave  the  follow  mg  instruction  asked  by 
the  plaintiffs :  "  If  the  jury  believe  from  the  evidence  that 
the  defendant  and  George  Chester  entered  into  a  contract  by 
which  the  defendant  was  to  make  fifty  thousand  bricks  and 
the  plaintiffs  were  to  pay  him  five  hundred  dollars  therefor, 
that  in  order  to  bind  the  plaintiffs  by  such  contract  then  it 

Vol.  XLIIL— 18 
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must  be  s|iown  that  the.  pliimtiffs  assented  thereto  or  author- 
ized George  Chester  to  make  such  a  contract  in  order  to  bind 
the  plaintiffs  thereby." 

The  trial,  being  before  a  jury,  resulted  in  a  verdict  and 
judgment  in  favor  of  plaintiffs  for  sizty-nine  dollars  and 
sixty-eight  cents.  Plaintiffs  moved  for  a  new  trial,  assigning 
as  error,  among  other  things,  that  the  evidence  was  insuffi- 
cient to  justify  the  verdiot,  and  that  the  same  was  against 
law,  but  not  partioularly  specifying  that  the  amount  of  their 
recovery  was  too  small.  The  motion  having  been  oYerruled, 
plaintiffs  appealed  from  the  order. 

Clark  &  Carpenter,  for  Appellants. 

lae  alleged  sale  of  bricks  was  for  five  hundred  dollars,  and 
not  in  writing,  nor  was  there  any  m^norandum  thereof,  or 
partial  payment,  or  any  delivery  or  acceptance.  Ujader  these 
circumstanoea  the  Court  below  erred  in  refusing  to  strike 
out  the  testimony  given  in  support  of  the  sale.  (Hitt  Dig- 
467 ;  Stevens  v.  Steward,  3  Cal.  143 ;  Malone  v.  Pldo,  22 
Cal.  104;  1  Greenleaf  on  Ev.,  Sec  267;  3  Parsons  on  Con. 
335 ;  1  Den.  48 ;  1  Comst  261 ;  2  Kent,  666 ;  Smith  on  Con. 
827;  3  Bouv.  Ins,  19;  12  Pick.  82;  13  Pick.  183;  Haskell 
y.  McHenry,  4  Cal.  411.) 

The  second  instruction  given  for  defendant  was  erroneous. 
for  the  reason  that  the  right  of  defendant  to  his  counter- 
claim did  not  depend  alone  upon  the  facts  that  George  B. 
Chester  made  a  contract  with  defendant,  and  that  George 
B.  Chester  was  the  agent  of  plaintiffs,  as  indicated  hy  ^^^ 
instruction^ ;  but  it  would  have  been  necessary  to  show  furthe'' 
that  in  making  the  contrp'^^^  he  was  acting  as  agent  and  niao^ 
such  contract  for  the  plaintiffs.  The  form  of  this  instructior 
is  such  that  the  jury,  if  they  found  the  existence  of  thos^ 
two  facts  set  forth  in  the  instruction,  were  not  called  upoij 
to,  and  probably  did  not,  consider  the  other  instructions  o 
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the  Court     (See  OaUagher  v.  Williamson,  28  CaL  834; 
Pearson  v.  Snodgrass,  6  Cal.  479.) 

Coffrcth  dk  Spaulding  and  /.  W.  Freeman^  for  Respondent. 

The  first  point  made  by  appellants  is  first  made  in  thi^j 
Court ;  we  are,  therefore,  not  called  upon  to  pay  any  atten- 
tion to  it. 

The  rule  that  a  verdict  will  not  be  disturbed  as  against 
e\ndence,  when  there  is  a  conflict  in  the  evidence,  as  there 
is  here,  was  adopted  in  the  first  volume  of  our  Reports,  in 
Gunter  v.  Sanchez,  1  Cal.  49,  and  has  been  steadily  adhered 
to  ever  since,  inclusive  of  the  last  volume. 

The  contract  did  not  come  within  the  Statute  of  Frauds. 
It  ^vas  simply  to  make  fifty  thousand  bricks  for  plaintiffs. 
and  there  was  nothing  provided  about  a  delivery.  There 
\7as  no  contract  for  delivery,  nor  was  the  property  suscep- 
tible of  delivery.  As  soon  as  the  bricks  were  burned  they 
became  unconditionally  the  property  of  plaintiffs.  The  de- 
fendant had  no  further  interest  in  them.  The  obligations  of  . 
the  contract  were  concluded. 

The  instructions  given  to  the  jury  were  correct;  by  them 
the  jury  were  allowed  to  pass  upon  the  question  of  Uie  oon- 
tract 

By  the  Court,  Wai^laob^  0.  J.: 

This  is  an  appeal  from  an  order  denying  the  motion  of  the 
pliiintiff  for  a  new  trial. 

First  —  The  point  made  that  the  verdict  is  for  too  small  a 
sum  of  money  cannot  be  considered  here,  inasmuch  as  it  was 
not  specified  in  the  statement  filed  in  support  of  the  motion 
wiUi  the  particularity  required  by  the  statute. 

Second  —  The  evidence  in  relation  to  the  subject  of  the 
counterclaim*  was  substantially  confiicting,  and  the  verdict 
y^illf  therefore,  not  be  disturbed  here. 
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Tbird  *—  The  oounterdaim  does  not  purport  to  be  a  con- 
tract for  the  sale  or  delivery  of  chattels ;  but  one  for  the  per- 
formance of  labor.  If  it  had  been  otherwise^  however,  the 
defendant  was  permitted,  without  objection,  to  prove  it  by 
other  evidence  than  that  required  by  the  Statute  of  Frauds, 
and  an  ohjoccion  on  that  point  cannot  be  made  now.  It  is 
true  that  at  a  subsequent  stage  of  the  trial  a  motion  was 
made  to  strike  out  the  evidence  of  the  contract,  because  it 
was  not  in  writing,  which  motion  was  denied  by  the  Court; 
but  the  fact  that  the  evidence  was  already  before  the  jury, 
without  objection,  was  a  sufficient  answer  to  the  motion. 
The  supposed  incompetency  of  the  evidence  appeared  on  its 
face,  and  the  objection  should  have  been  made  when  it  was 
o£Pered. 

Fourth  — The  second  instruction  given  at  the  instance  of 
the  defendant  is  somewhat  open  to  criticism,  in  the  respect 
that  the  question  of  the  authority  of  George  B.  Chester  to 
enter  into  the  contract  was  not  adverted  to  in  that  instruc- 
tion ;  but  in  the  first  instruction  given,  upon  request  of  the 
plaintiffs,  tlie  jury  were  diatinctly  told  "that,  in  order  to 
bind  the  plaintiffs  by  such  contract,  it  must  be  shown  that 
the  plaintiffs  assented  thereto  or  authorized  Gteorge  Chester 
to  make  Euch  a  contract,  in  order  to  bind  the  plaintiffs 
thereby/'  In  view  of  this  distinct  enunciation  upon  the 
point  the  jury  could  hardly  have  been  misled  by  the  omis- 
sion occurring  in  the  other  instruction. 

The  order  denying  new  trial  ia  affirmed. 
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£.  a  UTTER ATO M.  E.  OALDEN  v.  TEUMANF. 
CHAPMAN. 

Bn^CR    09    OOlfTBACT    TO    FUBMISH     FSBIQHT  —  MBASUBB    OV     DAMAOBS. — 

Where  a  oootract  wu  made  to  furnish  a  iteamboat  with  five  hnndred  tone 
of  freight,  at  two  dollars  a  ton,  and  the  freight  was  not  famished :  Held, 
that  the  measure  of  damages  for  such  breach  was  not  the  difference  be- 
tween the  freight  money  and  what  the  boat  actually  earned  during  the 
time  It  would  hare  taken  to  perform  the  eontraet,  bot  the  difference  be- 
tween the  net  prp/Me  that  would  have  been  made  under  the  contract 
and  the  net  profit*  which  were  or  might,  with  oeasonable  dUlgenes^  haTe 
been  made  during  such  time. 

Butonr  or  Pboof  lo  Bboocb  Daicaoes  vob  Bbbach  of  Comtsact. — In  an 
action  for  breach  of  contract  to  furnish  freight  to  a  steamboat,*  the 
plaintiff  Is  entitled  to  recoyer  only  the  actual  leas  suffered  from  the 
breach ;  but  to  show  that  such  loss  was  less  than  the  profits  that  would 
liatv  been  made  under  the  eontraet,  the  burden  of  pro<rf  Is  on  the  de^ 
fendant. 

■lbiunts  cor  Damaqb  fob  Fajlubb  to  Dblitir  Fbkoht. —  A  person 
who  eontracta  to  deliver  freight  to  a  steamboat,  and  falls  to  do  so.  Is 
liable  1b  damages  for  tha  actual  loss  thereby  sustained  by  the  steamboat ; 
but  he  does  not  become  a  gnaxantor  apUnst  any  further  loss,  such  aa  the 
boat  may  sustalB  biy  reason  of  fmltlesB  efforts  to  procure  profltable  em- 
ployment. 

Apfbais  from  tlie  District  Court  of  the  Eiftli  Judicial  Dis- 
trict^ County  of  San  Joaquin. 

This  was  an  action  to  recover  damages  for  breach  of  a 
eontraet,  by  which  defendant  agreed  to  furnish  plaintiffs, 
who  were  owners  of  the  steamboat  **  Lark "  and  her  barge, 
with  five  hundred  tons  of  grain,  as  freight,  to  be  transported 
from  Paradise  City,  in  Stanislaus  County,  to  Stockton,  at 
two  dollars  per  ton.  A  former  appeal  of  the  same  cause 
'will  be  found  reported  in  88  Cal.  659.  The  material  facts, 
as  found  by  the  Court  beloWy  are  stated  in  the  opinion 
Defendant  appealed. 

Oearge  A.  Nourae,  for  Appellant 

The  Court  below  treated  the  case  as  if  defendant  had 
goaranteed  plaintiffs  a  certain  amount  of  profit  from  running 
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their  boat  and  barge  a  certain  time.  That  is  not  the  con* 
tract  Even  if  defendant  had  actually  chartered  plaintiffs' 
boat  and  barge  for  the  three  weeks,  no  such  role  of  damages 
could  be  adopted.  The  rule  upon  which  the  judgment  of 
the  Court  below  is  based  amounts  to  this:  that  if  one  agrees 
to  furnish  freight  to  a  carrier,  to  be  transported  at  a  given 
rate,  and  fails  so  to  do,  and  the  carrier  has  a  steamboat,  ou 
which  he  could  have  carried  the  freight,  then  the  one  con- 
tracting to  furnish  freight  has  that  boat  on  his  hands  during 
the  time  it  would  have  been  carrying  his  f  reight,  and  must 
pay  the  same  freij^ht  money*as  if  be  had  actually  had  the 
freight  carried  for  him,  less  only  what  such  steamboat  may 
happen  to  earn  during  such  tima  This  will  not  dow  What 
the  steamboat  may  actually  do  in  such  case^  during  such 
time,  is  only  important  to  reduce,  in  certain  contingenciefly 
the  damages  assessed  under  the  rides  of  law. 

The  true  mi^asure  of  damages,  as  we  understand  it,  is 
ordinarily  the  excess  of  the  price  to  be  paid  under  a  con- 
tract for  carrying  freight  over  and  above  the  cost  of  carriage, 
subject,  however,  to  ihe  qualification  laid  down  in  the  former 
appeal  in  this  action,  that  the  freighter  most,  in  case  of  sudi 
breach  of  contract,  get  other  freight^  if  he  can,  and  tiiat  the 
price  received  on  such  other  freight  must  be  deducted  from 
the  amount  otherwise  due  as  damages.  But  where,  as  in 
this  case,  there  was  a  market  price  or  ruling  rate  of  freight, 
the  measure  of  damages  would  be  the  excess  of  the  oontraet 
price  over  the  market  price.  (Haie  v.  Trout,  35  CaL  229.) 
The  market  price  or  ruling  rate,  at  the  time  defendant's 
grain  was  to  have  been  transported,  was  two  dollars  and  a 
half  per  ton,  so  that  plaintiffs,  instead  of  suing  defendant  for 
damages,  ought  to  have  been  grateful  to  him  for  preventing 
them  from  carrying  ireifgbt  at  leas  than  maxkBt  rates. 
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Terry  A  Caar,  for  BeBpondenta. 

The  trial  of  this  case  in  the  Court  below  waa^  as  we  cor.- 
tend,  in  exact  conformity  with  the  opinion  of  this  Court, 
rendered  on  the  former  appeal  After  the  breach  of  contract 
by  the  defendant,  the  plaintiffs  used  every  effort  to  procure 
employment  from  others.  In  order  to  procure  such  employ- 
ment it  was  necessary  to  go  with  their  boat  to  places  where 
freight  was,  and  it  was  necessary  to  keep  the  usual  number 
of  hands  on  the  boat,  so  as  to  be  able  to  transport  such 
freight  as  offered,  and  to  incur  the  reasonable  expenditan^ 
required  for  this  purpose;  and  when  freight  was  offered,  it 
was  plaintiff's  duty  to  receive  and  transport  it;  and  the 
Court  below  found  that  the  necessary  expenses  were  the 
same  that  they  would  have  been  in  performing  the  contract 

The  true  measure  of  damages  was  that  adopted  —  the 
actual  loss  sustained  by  plaintiffs  by  reason  of  defendant's 
breach  of  contract,  which  is  the  difference  between  the 
actual  earnings  of  plaintiffs'  boat  for  the  time  required  to 
perform  the  contract  and  what  it  would  have  earned  if 
defendant  had  complied  with  his  agreement 

By  the  Court,  Cbookbtt,  J. : 

The  only  question  on  this  appeal  relates  to  the  measure  of 
damages  for  the  breach  of  a  contract  between  the  plaintiffs 
and  defendant,  whereby  the  latter  agreed  to  furnish  the 
former  five  hundred  tons  of  grain,  to  be  transported  as 
freight,  at  the  rate  of  two  dollars  per  ton,  by  way  of  the 
river,  from  Paradise  City  to  Stockton.  The  plaintiffs  were 
the  owners  of  a  steamboat  and  barge,  whereon  the  grain 
was  intended  to  be  shipped ;  and  they  applied  to  the  defend- 
ant for  the  grain  in  due  time,  and  offered  to  perform  the 
contract  cm  their  part;  but  the  defendant  refused  to  deliver 
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any  of  the  graiBi  except  ei^t  ton&  The  Oourt  finds  liiat 
after  their  failure  to  obtain  the  grain,  the  plaintiffs  employed 
their  boat  and  barge  in  navigating  the  San  Joaquin  Biver 
and  its  tributaries  during  the  time  which  would  have  been 
required  to  perform  the  contract  with  the  defendant,  and 
during  that  interval  used  all  reasonable  effort  to  procure 
employment  for  said  boat  and  barge,  but  succeeded  in 
obtaining  freights  to  the  value  of  only  three  hundred  and 
forty-one  dollars  and  eighty-four  cents;  and  that,  whilst  so 
endeavoring  to  obtain  freights,  the  expenses  of  the  boat  and 
barge  were  the  same  that  they  would  have  been  in  perform- 
ing the  contract  with  the  defendant^  if  it  had  been  per- 
formed* 

When  this  case  was  here  on  a  former  appeal  we  endeav- 
ored to  lay  down  a  proper  rule  for  the  measure  of  damages 
on  the  new  trial,  which  was  ordered.  On  the  second  trial 
the  Oourt  below  decided  the  measure  of  damages  to  be  the 
contract  price,  to  wit:  one  thousand  dollars,  less  the  earn- 
ings of  the  boat  and  barge,  during  the  time  which 
would  have  been  required  to  perform  the  contract  Deduct- 
ing the  three  hundred  and  forly-one  dollars  and  eighty-four 
cents,  earned  by  the  boat  and  barge,  from  the  one  thousand 
dollars,  it  entered  a  judgment  for  the  plaintiff  for  the 
remainder. 

On  the  former  appeal  we  held  that  the  proper  measure  of 
damages  was  the  difference  between  the  contract  price  and 
what  it  would  have  cost  the  plaintiffs  to  perform  the  con- 
tract, less  what  the  boat  and  barge  actually  earned,  or  might 
have  earned,  with  reasonable  diligence,  during  the  time 
which  would  have  been  consumed  in  performing  the  con- 
tract The  Court  finds  that  it  would  have  required  three 
weeks  time  to  perform  the  contract,  and  that  during  that 
period  the  expenses  of  the  boat  and  barge  would  have  been 
forty  dollars  per  day  when  running,  and  twenty-eight  dollars 
per  day  when  lying  at  the  dock,  taking  in  or  discharging 
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cargo*  It  is  dear,  therefore,  if  the  contract  had  heen  per- 
formed that  the  plaintiffs'  profits  would  have  been  the 
difference  between  the  contract  price  of  one  thonsand  dol- 
lars and  the  expense  of  forty  dollars  per  day  when  running, 
and  twenty-eight  dollars  per  day  when  lying  at  the  dock. 
The  findings  further  show  if  tiie  contract  had  been  per- 
formed the  boat  and  barge,  while  so  employed,  would  have 
been  running  about  three  fourths  of  the  time,  and  would 
have  been  lying  at  the  dock,  whilst  taking  in  and  discharg- 
ing cargo,  about  one  fourth  of' the  time.  Calculating  the 
cost  of  performing  the  contract  at  this  rate,  it  would  have 
amounted  to  seven  hundred  and  seventy-seven  dollars,  leav- 
ing as  profit,  on  a  full  performance  of  the  contract,  the  sum 
of  two  hundred  and  twenty-three  dollars.  But,  as  we  held 
on  the  former  appeal,  there  must  be  deducted  from  this 
sum  whatever  amount  the  boat  and  barge  actually  earned, 
or  might,  with  reasonable  diligence,  have  earned,  during 
the  time  required  to  perform  the  contract  It  appears  from 
the  findings  that  they,  in  fact,  earned  three  hundred  and 
forty-one  dollars  and  eighty-four  cents;  but  in  earning  this 
sum^  and  in  a  reasonable  effort  to  earn  other  sums  (which 
efforts,  as  we  have  heretofore  decided,  it  was  their  duty  to 
make),  the  plaintiffs  have  incurred  an  expense  of  seven 
hundred  and  seventy-seven  dollars.  Deducting  the  sum 
earned  from  the  expenses,  and  it  leaves  an  excess  of  ex- 
penses over  earnings  of  four  hundred  and  thirty-five  dollars 
and  sixteen  cents.  The  only  serious  question  in  the  case  is 
whether  the  defendant  should  be  charged  with  this  excess 
of  expenses  over  the  earnings  of  the  boat  and  barge.  If 
this  question  be  answered  in  the  affirmative,  the  judgment 
ought  to  have  been  for  this  sum,  and  for  two  hundred  And 
twenty-three  dollars,  the  profit  which  the  plaintiffs  would 
have  made  by  performing  the  contract,  making  in  the  aggre- 
gate the  sum  of  six  hundred  and  fifty-eight  dollars  and  six- 
teen cents.    On  the  other  hand,  if  the  defendant  is  not  liable 
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for  th^se  expensesy  the  judgment  should  have  beau  for  the 
profits  only  (two  hundred  and  twenty-three  dollars).  The 
correct  interpretation  of  our  decision  on  the  former  appeal 
is  that  the  plaintiffs  are  entitled  to  recover  only  the  actual 
loss  which  they  suffered  from  the  breach  of  the  contract; 
and  if  it  appeared  that  during  the  space  of  time  which  would 
have  been  requisite  for  the  performance  of  the  contract  by 
them  they  had,  or  by  the  use  of  reasonable  diligence  might 
have  realized  a  profit  from  the  use  of  the  boat  and  baige 
equal  to  or  exceeding  the  pirofit  which  they  would  have  made 
by  performing  the  contract,  in  that  event  they  would  have 
suffered  no  loss,  and  would  have  been  entitled  to  nominal 
damages  only.  The  burden  of  proof  was  on  the  defendant 
to  show  that  the  boat  and  barge  had^  or  might  have  realized 
a  profit,  and  if  the  net  earnings  did  not  equal  or  exceed  the 
profit  which  the  plaintiffs  would  have  made  by  performing 
the  contract,  then  such  net  earnings  would  reduce,  pro  tanto, 
the  amount  of  plaintiffs'  loss. 

But  we  did  not  decide,  nor  intend  to  intimate,  that  the 
defendant  stood  in  the  relation  of  a  guarantor,  incurring  the 
hazard  of  whatever  loss  the  plaintiffs  might  sustain  by  reason 
of  a  fruftless  effort  to  obtain  a  profitable  employment  for  the 
boat  and  barge.  It  was  incumbent  on  the  defendant  to  show, 
if  he  could,  that  a  profit  had  been  or  might  have  been  real- 
ized by  the  boat  and  barge;  and,  failing  in  this,  the  only 
result  would  have  been  that  the  plaintiffs  would  have  recov- 
ered the  difference  between  the  contract  price  and  the  cost 
of  performing  the  contract.  But  if  a  person  shoidd  charter 
a  i^p  for  a  number  of  months,  or  for  a  long  voyage,  and 
should,  immediately  thereafter,  repudiate  the  contract  and 
refuse  to  perform  it,  no  one,  I  apprehend,  would  seriously 
contend  that  the  owner  could  send  the  vessel  on  a  long  and 
expensive  voyage,  in  a  fruitless  effort  to  obtain  profitable 
employment  for  her  during  the  term  of  the  charter  party, 
without  the  consent  of  the  charterer,  and  tiiereby  fasten 
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upon  the  latter  the  whole  expense  of  the  voyage.  In  such 
a  case  the  proper  measure  of  damages  would  be  the  differ- 
ence between  the  contract  price  and  the  cost  which  the  owner 
would  have  incorred  if  the  contract  had  been  performed, 
subject  only  to  such  a  ireduction  as  the  charterer  would  HavB 
been  entitled  to  on  his  proving  affirmatively  that  the  ship 
had^  or  might  by  a  reasonable  effort  have  earned  a  profit 
d'lring  the  term  of  the  charter  party.  I  am,  therefore,  of 
opinion,  that  the  defendant  is  not  chargeable  with  the  loss 
incurred  by  the  plaintiffs  whilst  seeking  for  employment  for 
the  boat  and  barge,  and  that  that  the  plaintiffs  are  entitled 
to  recover  only  the  profits  they  would  have  realized  by  per- 
forming the  contract,  viz:  the  sum  of  two  hundred  and 
twenty-three  dollars  in  gold  coin. 

Judgment  reversed  and  cause  remanded,  with  an  order  to 
the  Court  below  to  enter  judgment  for  the  plaintiffs  for  two 
hundred  and  twenty-three  dollars  in  United  States  gold  ooin. 

Mr.  Justice  Waixaob  dissented. 

Mr.  Chief  Justice  Spbaoux  did  not  participate  in  the  fore- 
going: decision. 


[Na  9^1.] 


FRANCISCO  SABIOHI  i;.  MEREJILDO  AGUILAB, 
JOSE  LA  SUZ  VALENZUELA,  VICENTE  BUIZ, 
▲TO  GEORGE  LEHMAN. 

•sAsuia  or  LmiTATiOHa  uinm  Act  or  1866.^ — 1^  lliMl  eonfirmatloa  of 
a  If  •xlcaii  snuit,  to  ms  to  mC  tlit  Statato  of  Llmitatloiio  In  notloB;  onOor 
tlio  Act  of  1865,  poned  by  tho  L«glalataro  of  GallfomU,  wm  tho  iMnumeo 
of  a  patent  to  Hit  grantoe. 

•Under  the  Act  of  1868,  amending  the  Statute  of  Llmltat^{»iia  of 
18B§  (Lawa  1888,  p.  827),  the  final  eonflrmatlon  which  nt  the  Statate  of 
Llmltatfame  la  motion  was  the  final  confirmation  of  a  eorTey  by  tho 
€3oartfi  of  the  Uhlted  St&tes  proylded  for  la  the  Act  o<  Congreoa  of  Jnao 
14th,  1860.  or  the  laeoance  of  a  patent 
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;. —  The  approral  €f  a  Mrrvgr  of  »  Itadcan  gnuit,  1^  th*  Somfor  Gii- 
•ral  aloiM»  ww  not  flnal,  lo  u  to  Mt  tli*  Statato  of  LfnttatVinB  to 


Appbal  from  the  District  Court  <tf  the  SeveDteenth  Jiidi- 
fiial'Distriot^  Ooiinly  of  Loe  Angeles*^ 

This  was  an  action  of  ejectment,  commenced  April  ISth^ 
1868,  for  a  lot  in  the  City  of  Los  Angeles.  Def^dants 
answered,  setting  np  the  Statute  of  limitations  and  adverse 
possession  thereunder  since  1856.  The  cause  was  tried^ 
without  a  jury,  in  September,  1869,  and  the  Court  below 
found  as  facts  the  holding  by  the  plaintiff  of  the  pueblo 
title,  and  the  various  circumstances  relating  to  its  confirma- 
tion, survey,  and  approval  of  survey,  as  set  forth  in  the  opin- 
ion of  Justice  Wai«laoe,  and  concluded  as  follows: 

'^8.  That  about  the  month  of  July,  1867,  an  application 
was  made  on  the  part  of  the  authorities  of  the  City  ci  Ice 
Angeles  to  J.  Wilson,  United  States  Commissioner  of  the 
General  Land  Office,  at  Washington,  for  the  issuance  of  a 
patent  for  said  city  lands,  to  which  said  application  he 
replied:  ^That  the  Statute  does  not  provide  for  the  issuing 
of  patents  for  this  class  of  claims,  and  without  authority  of 
law  it  cannot  of  course  be  done.  The  confirmation  under 
the  statute,  together  with  the  plat  of  survey,  constitute  the 
evidence  of  title.'  And  he,  therefore,  declined  to  issue  any 
patent,  and  no  further  proceedings  have  been  taken  since.'' 

As  a  conclusion  of  law  the  Court  found  that  plaintifTtf 
cause  of  action  was  barred  by  the  Statute  of  Limitations^ 
and  rendered  judgment  for  defendants*  The  plaintiff  ap- 
pealed 

OlasseU,  Chapnum  £  Smith,  for  Appellanl 

This  action  was  commenced  within  five  years  from  the 
passage  of  our  Limitation  Act  of  April  18th,  1868.  His 
right  to  recover  was  therefore  not  barred,  unless  there  was 
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t  final  oonfinnAtkm  ojf  the  city  titl^  previous  to  the  paaeage 
y£  that  AoL  The  statute  defines  "*  final  eanftrniation ''  to  be 
^the  patent  issued  by  the  QoYttHment  of  the  United  States, 
or-  the  final  determination  of  the  official  survey/'  under  the 
Act  of  Congress  of  June  14th,  1860.  The  Oourt  below  held 
that  the  publication  of  the  notice  of  approval  of  survey  by 
the  Ilnited  States  Survieyor  General  oonstituted  a  "final 
determination  of  the  official  survey/*  under  the  Act  of  1800, 
and  hence  its  conclusion  that  the  action  was  barred.  It  held 
Ihat  the  Act  of  1860  was  retrospective  in  its  operation,  and 
required  the  Surveyor  General  to  publish  notioe  of  his  ap- 
proval of  all  surveys  in  his  office — as  well  those  already 
made  and  approved,  as  those  thereafter  to  be  made.  And 
thns  this  survey,  although  already  finally  determined  under 
the  Act  of  18S1,  became  again  finally  determined  under  the 
Act  of  1860.  Such  a  construction  is  plainly  erroneous.  Tlie 
Act  of  1860,  with  the  exceptions  specified  in  section  five, 
did  not  apply  to  surveys  made  and  approved  before  its  pas- 
sage. (12  T7.  S.  Stats,  at  Large,  88 ;  Vnited  Stales  r.  Bepitl- 
veda,  1  Wall.  104.)  The  Surveyor  General  was  neither  rr?- 
quired  nor  authorized  by  it  to  take  any  steps  whatever  in  re- 
gard to  such  surveys.  His  proceedings  under  it,  in  regard  to 
the  survey  in  question,  were  therefore  simply  null  and  void, 
and  the  case  stands  precisely  as  if  no  su(^  proceedings  had 
been  taken. 

The  Court  below  seemed  to  attach  some  importanoe  to  th^ 
opinion  of  the  Commissioner  of  the  Land  Office,  that,  in  thr» 
class  of  cases  to  which  this  belongs,  the  law  gave  him  no  au- 
thority to  issue  a  patent.  If  this  were  so,  it  would  only 
prov€w1hat  under  the  law  there  could  never  be  ft  '^  final  con- 
firmation '^  of  the  lands  of  the  city.  It  would  not  alter  the 
statute  which  provides  that  the  time  should  only  commence 
running  from  the  final  confirmation,  or  the  date  of  die  statnt^;. 
It  is  plain,  however,  that  the  Commissioner  was  mistaken, 
as  llie  law  required  Um  to  issoe  a  patent  in  merj  ttum.     (1 
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for 


Brie^ti/s  Dig.  118,  Seo.  46;  18  U.  &  Stats,  at  Large,  88, 
Sec.  5.)  And  this  view  of  the  caae^  we  understandy  haa  been 
finally  adopted  by  the  Land  Offioa 

Howard  &  Sepuheda,  icft  Beapondmtii 

There  ia  nothing  in  the  ease  to  show  that  the  aetion  of  the 
Snnrejor  Qeneral  in  the  approval  of  the  sorvay  was  final, 
prior  to  the  passage  of  the  Act  of  I860.  Inasmnoh  as  he 
acted  on  the  survey  under  the  law  of  1860,  the  presumptLon 
is  that  it  remained  among  the  unfinished  surveys  and  busi- 
ness when  that  Act  went  into  operation.  It  is  very  probable 
that,  after  the  indorsement,  it  remained  in  his  office,  on  ob- 
jections, and  not  remitted  to  the  General  Land  Office,  and 
came  within  the  operation  of  the  Act  of  I860.  ThAt  is  the 
presumption,  and  it  is  not  rebutted  by  the  proof  of  the  plain- 
tiff. It  was  within  the  jurisdiction  of  the  Surveyor  General 
to  decide  whether  the  survey  came  under  the  Act  of  1860. 
(12  U.  S.  Stats,  at  Large,  35.)  His  decision  cjmnot  be  at- 
tacked collaterally.  (6  Pet  739.)  It  binds  the  government, 
the  cily,  and  those  claiming  under  the  cily.  (Menard  ▼. 
Massey,  8  How.  293.)  In  order  to  show  that  the  survey  was 
final,  it  would  be  incumbent  <m  the  plaintiff  to  prove  that 
at  the  date  of  the  passage  of  the  Act  of  1860  no  further  act 
remained  to  be  pei^ormed  in  relation  to  the  survey.  So  long, 
however,  as  it  remained  in  the  office  of  the  Surveyor  General 
it  was  under  his  control.  It  must  be  held  as  a  then  '^  pending 
survey/^  in  favor  of  the  presumption  created  by  the  act  of  the 
officer  and  the  findings  of  the  Court  below. 

The  case  of  TJmted  States  v.  Sepulveda,  1  Wallace,.  104, 
does  not  apply,  because  it  there  appeared  affimuttively  that 
the  survey  was  complete  under  the  Act  of  1851. 

The  Comtoissioner  of  the  General  Land  Office,  to  whom 
the  decision  of  the  question  was  confided  by  law,  held  Aat 
in  this  class  of  claims  the  decrrse  and  survey  introduced  in 
evidence  was  all  the  patent  autliorized  by  law.     By  the  Act 
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of  3tlj  4l9i,  1880,  timt  officor  has  control  of  ^  tbe  iinniilg  of 
patents  for  all  grants  of  land,  nnder  the  anthoritf  of  tike 
QoTemment  of  tho  United  States,  and  Spanish  gmnts  nnder 
the  President  of  tiie  United  States.  (1  BrighH/s  Dig.  489 ; 
18  How.  48;  19  How.  202;  9  How.  449.)  The  decision  ct 
the  Oonmiissio&er,  Hiat  a  {Mttent  coold  not  isstie  in  the  Oase; 
was  a  yaUd  decidon,  whidi  oonld  not  be  attaded  collat- 
erallj,  even  if  he  eoidd  be  eompelled  by  mandamns  to  aet^ 
whidi  is  donbtfuly  as  the  ease  is  one  in  whidi  ihe  officer  mnst 
exercise  discretion.  (Decatur  y.  Pa/ulding,  14  Pet  497;' 
17  How.  83S.)  If  ilie  decision  of  the  Oommissioner  is  oor* 
rsct  that  the  decree  of  oonfirmation  and  the  snryej  sm  Ae 
patent,  asid  the  coonsel  for  plaintiff  are  eonreot,  that  the 
saryejy  waa  nnd^  the  Act  of  1861,  then  the  oonfinnation  was 
final  on  July  3d,  1859. 

The  Act  of  1860,  section  five,  gives  to  a  snrvey,  approved 
nnder  the  Act,  ^'the  same  effect  and  validity  in  law  as  if  a 
patent  for  the  land  so  surveyed  had  been  issned  by  the  United 
States.''  It  cannot  be  doabted  that  it  was  the  intention  Of 
this  Act,  as  well  as  that  of  the  Legislature  of  1868,  to  give 
to  an  approved  survey  all  the  force  of  a  patent  After  the 
survey  there  vtbb  no  reason  why  the  owner  should  dday  his 
actiosi  of  ejectment. 


^y  the  Courts  WALLkom,  J.t 

The  plaintiff  deraigns  title  to  Ae  premises  Urn  eontrovei'sy 
(a  lot  in  the  Oity  of  Los  Angeles)  by  grant  from  the  muniei- 
pal  authorities;  and  the  only  question  presented  upon  this 
appeal  is  the  effect  of  the  Statute  of  Limitations  pleaded  by 
the  defendant  in  bar  of  the  actioB. 

The  daisn  of  tbe  city  as  sueoessor  of  the  Pueblo  of  Los 
Angeles,  including  the  lot  in  oontiioyersy,  was  duly  ogii> 
finned  mider  the  Act  of  Oongress  of  Mardi  Sd,  1851^  pnn 
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viding  for  tiie  tettknieiDt  of  pdivate  land  ela^ns  in  OaU- 
fomi^.;  but  no  patent  pursuant  to  such  oonfirmation  has  been 
iflsued  by  tihe  autborities  of  the  United  States.  The  defend- 
ants have  been  in  poasessioDL  of  ihe  premiaee  ever  Binoe  the 
year  1868.  In  September,  1858,  a  surv^  in  the  field  was 
made  of  the  landa  cojofirmed,  and  in  July,  1859,  thia  aurvej, 
and  the  plat  thereof,  were  approved  in  due  form  by  the  Sur- 
veyor peneral  of  the  United  States  for  tbe  time  being;  and 
the  plat  thus  approved  by  bim  remained  in  his  office,  subject 
to  inspection,  until  tixe  mouth  of  Ifovember,  I860, 

In  the  meantime  on  die  14th  day  of  June,  1860,  Coogress 
passed  the  Act  defining  and  r^ulating  the  jurisdiction  of 
the  District  Courts  of  the  United  Statee  in  regard  to  tiie 
survey  and  locatioa  of  confirmed  private  land  daima  in  this 
State  (12  U.  S.  Stats,  at  Large,  33) ;  and  in  the  mcnths  of 
September  and  October  next  succeeding  its  passa^  the 
Surveyor  G^eneral,  ex  mera  moiw,  and  in  assumed  compliance 
with  its  provisions,  published  in  the  newspapers  a  notice  of 
the  fact  of  survey  made,  and  its  approval  by  him,  which 
publication  waa  conducted  in  the  manner  prescribed  by  the 
first  section  of  the  Act  The  action  having  been  commoDced 
on  the  13th  day  of  April,  1868,  and  the  defendants  having 
pleaded  the  Statute  of  Limitations  upon  the  foregoing  facte 
appearing,  the  Court  below  rendered  judgment  in  their 
favor. 

The  title  of  the  plaintiff  is  derived  from  tiie  Mexican 
Government,  and  it  will  be  seen  by  reference  to  the  Statute 
of  Limitations,  aa  ameoaded  in  1855,  pi  106,  that  under  its 
provisions  be  was  at  liberty  to  assert  that  title  by  an  action 
^^  commaiced  within  five  years  from  iiie  time  of  final  con* 
fiTm&tion  of  such  title  by  the  Government  of  the  United 
States,  or  its  legally  oonstitoted  authorities.^' 

Finai  canfirmatioti  witiiin  &e  intent  of  that  statute  (until 
tbe  passage  of  the  Act  of  Congress  of  January  14th,  1860^ 
already  refened  to)  was  held  by  tkia  Court  to  be  ^the 
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imjuante  of  the  p&tenV  and  not  the  approval  by  the  Snr* 
▼qror  General  of  a  surtcj  made  by  hihiaelf •  (Johnwn  v.  Foa 
PyJpe,  20  CaL  225;  iTtttjis  t.  Damh  26  CaL  46;  BeocA^  ▼. 
Chbriel  29  OaL  580.) 

This  construction  of  the  Act  of  1855  necessarily  followed 
upon  the  viewB  then  recently  annonnced  by  the  Supreme 
Court  of  the  United  States  in  Castro  v.  Hendricks,  2Z  How. 
438,  where  it  was  substantially  held  that  over  a  survey, 
which  had  not  itself  been  the  subject  of  judicial  proceed- 
ings to  determine  its  correctness,  but  had  merely  been  ap- 
proved by  the  Surveyor  General,  the  Commissioner  of  the 
General  Land  Office  had  supervisory  authority.  Of  course 
this  authority  would  terminate  only  with  the  issuance  of  the 
patent  itself;  for  until  then  the  duty  of  the  Commissioner 
would  continue,  and  his  authority  to  see  that  the  location^ 
as  actually  made,  was  in  conformity  to  the  decree  of  con- 
firmation as  rendered  —  and  until  then  the  survey,  as  made 
and  approved  by  the  subordinate,  the  Surveyor  General,  so 
far  from  being  definitely  final,  must  necessarily  be  in  fieri 
merely. 

Congress  having^  however,  passed  the  Act  of  June  14thy 
1860,  providing  for  the  final  determination  of  surveys  by 
judicial  proceedings  before  the  Courts  of  the  United  States, 
the  amendatory  Statute  of  Limitations  of  .the  State,  passed* 
in  1863  (p.  327,  Sec  7),  thereupon  enacted  that  final  con- 
firmation should  be  the  patent,  or  the  final  determination  of 
the  official  survey  under  the  provisions  of  thai  Act  of  Conr 
gresa. 

That  a  survey,  if  become  final  through  judicial  proceed* 
ings,  under  the  Act  of  Congress  of  1860,  amounted  to  final 
confirmation,  even  under  the  Statute  of  Limitations  of  1855, 
had  been  distinctly  intimated  here,  in  the  year  1862,  in  the 
case  of  Johnson  v.  Van  Dyke,  supra„  and  the  statute  of  the 
following  year  (1863),  in  this. respect  only,  embodied  iu. 
teorms  a  rule  already  practically  reached  by  this  Court  upon 
vou  XLiii^— la 
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eonatiuetioii  of  the  Aet  of  April  llth,  1665.  In  Mahoneg  ▼. 
Van  WwhU,  38  OaL  448,  it  yns  hdd  that  in  all  cases  in 
which  the  gurvey  fell  within  the  pFO^^isians  of  the  Act  of 
Oongrees  of  1860,  the  final  confirmation  mentioned  in  the 
Btatate  of  1855 /^muat  be  held  to  be  the  final  judgment 
of  the  Oonrts  on  the  queation  of  location,  and  the  date  of 
fuch  judgment,  or  the  time  when  it  becomes  final,  must  be 
the  termmus  a  quo  of  the  statute  period/' 

But  I  think  it  dear  that  the  survey  in  question  was  not 
one  of  that  character.  It  is  found  as  a  fact  by  the  Court  be- 
low that  it  was  made  pursuant  to  a  decree  of  confijnnation, 
rendered  by  the  Board  of  United  States  Land  Oommis- 
sioners,  and  that  the  Surveyor  Qeneral  approved  it  on  the  2d 
day  of  July,  1869. 

As  thus  approved  by  that  officer  it  was  subject  <mly  to 
the  supervision  of  the  Commissicmer  of  the  General  Land 
Office  at  Washington,  In  United  States  v.  Sepuiveda,  1 
Wallace,  104,  it  was  held  by  the  Supreme  Ckmrt  of  the 
United  States  that  a  like  survey,  approved  by  the  Surveyor 
General  prior  to  the  passage  of  the  Act  of  June  14th,  1860, 
was  not  subject  to  revision  by  the  District  Court  of  the 
United  States  under  that  Ac^  unless  at  the  time  of  the 
passage  of  the  Act  such  survey  was  already  returned  into 
the  District  Court,  or  proceedings  to  contest  it  were  already 
pending  there*  In  that  case,  upon  the  suggestion  of  the 
District  Attorney,  to  the  effect  that  the  survey  as  made  did 
not  conform  to  the  final  decree  of  oonfirmation  rendered  by 
the  Board,  an  order  had  been  made  by  the  District  Court 
of  the  United  States  that  the  Surveyor  General  return 
into  Court  for  teamination  the  plat  of  survey  which  he 
had  approved.  The  return  was  made  accordingly,  and,  upon 
hearing  the  objections,  it  was  determined  that  the  survey, 
as  made  and  approved  by  the  Surveyor  General,  was  erro- 
neous, and  thereupon  certain  corrections,^  in  that  respect, 
were  ordered  by  the  Court     Upon  appeal,  however,  the 
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deeree  waa  wvers^  loid  the  Distriofe  Court  cUbrected  to  du- 
111188  the  proceedings  for  want  of  jnriadiction.  That  oaae  is, 
upon  all  pointB  iiivo).yed|  coiieliisive  of  thia— even  had  the 
iDiatrict  uonrt  here^  as  Ihere^  fUtempted  an  adjudication  of 
the  siu^ey,  which,  however,  it  did  not  For  ia  that  case, 
and  in  this  as  well,  the  decree  upon  which  the  si^rvej  was 
founded  was  one  rendered  by  the  Board  of  Land  Commis- 
sioners, and  not  bj  the  District  Court  The  survey  itself, 
there  aa  well  as  here,  had  been  approved  by  Ihe  Surveyor 
General  at  the  date  of  the  passage  of  the  Act  of  Congress, 
«nd  was  Qoty  at  that  tine,  already  retoned  into  the  District 
Court,  nor  wove  any  proceedings  eOBOflrning  it  then  pending 
before  that  tribunaL  The  publieatkm  of  tiba  notice  »by  the 
Surveyor  Qeneral,  made  in  the  ease  al  bar,  being  wholly 
unautibooruBed  by  .the  Act,  was,;  therefore,  nugatory.  The 
purpose  of  such  a  notice^  when  given  in  a  proper  ease,  is 
merely  to  initiate  judicial  proceedings  looidng  to  a  decree 
eoneeming  the  validitgr  of  the  particular  survey  to  ^^dn  the 
notice  reiexB^  It  neeessarily  pzeaupiKNaea  a  case  in  whidi  a 
deeree  may  be  rendered  definitimly  detenmningthe  survey  to 
be  valid,  and  thereafter  not  open  to  question*  Here,  however, 
had  any  party  in  interest,  pursuant  to  thenotiee  given,  sought 
to  intervene  for  the  protection  of  his  suppoaed  interest^  the 
Court  could  have  made  no  valid  order  in  the  piemiaes,  ezoept 
an  order  dismissing  the  proceedings  for  want  of  jurisdiction 
to  entertain  them. 

The  approval  of  the  o£Bcial  survey  in  this  case  wasnot  a 
determination  of  ita  validity  had  under  the  Act  of  Congress 
of  I860*  It  was  not  the  judicial  determination  provided  by 
that  Aet^  but  ^as  one  made  by  the  Surveyor  General  in  the 
exereise  of  the  quaai*judicial  authority  vested  in  him  by  the 
antecedent  Acts  of  Ci^gsess,  and  subject  to  the  Commis- 
sioner of  the  General  Land  Office  at  Washington;  and  the 
lapse  of  five  yeazs^  after  the  a]^roval  ao  made  by  the  Sur- 
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v^^yor  Ooeraly  i«  ineffeetiitl  to  btr  a  wwovary  bj  Ibe 
plaintiff* 

The  judgment  must,  therefore^  be  reversed,  and  tiie  oaiue 
remanded,  with  direddons  to  render  judgrasnt  lor  plai^tj^ 
upon  the  findings. 

And  it  18  so  ordered. 


Bhod(b8,  J.,  cooeiirrlng: 

Ejectment  to  reoorer  the  poaseBshn  of  a  lot  in  Ae  Oitj  ^ 
Los  AngeleB.  The  plaintiff  claims  title  under  a  grant  made 
by  the  proper  municipal  authorities  of  the  city,  and  such  title, 
it  is.  assumed  by  both  parties,  was  sufficient  to  enable  die 
person  holding  it  to  maintain  ejectment.  Th^  title  of  ike  city 
was  finaUy  confirmed  in  1858.  No  patent  has  issued  to  the 
dtj,  but  the  survey  was  approved  by  the  Surveyor  Qeneral, 
July  idy  1858,  and  since  that  time  has  remained  in  his  office 
land  has  not  been  returned  into  the  District  Oourt,  nor  have 
proceedings  been  initiatiBd  to  contest  it.  The  defendants  and 
Iheir  grantore  have  be«i  inthe  adverse  possession  since  1866. 
The  action  was  commenced  April  18th,  18^8.  The  Court 
below  held  that  the  action  was  barred  by  the  Statate  of 
Limitations  as  amended  April  18th9  1868. 

The  statute  had  not  commenced  to  run  in  this  case  when 
the  Act  of  1863  took  effect  It  was  held  in  Johnson  y.  Van- 
dyhe,  20  OaL  225 ;  DoAiis  v.  Damis,  26  Cal.  46 ;  and  Beach  v. 
Qobriel,  29  Cal.  580|  that  ''  final  confirmation,"  within  the 
meaning  of  the  Act  of  1855  aniendatory  of  the  Statute  of 
Limitations,  was  the  issuing  of  the  patent.  As  no  patent  had 
issued  to  the  (dly,  the  time  had  not  commenced  to  run  under 
the  Act  of  1865  against  the  plaintifPs  grantor  when  the  Act 
of  1863  took  effect 

The  seventh  section  of  the  statute  of  1868  defined  ''final 
confirmation  "  for  the  purposes  of  that  Act  alone,  and  was 
not  intended  to  have  a  retroactive  effect,  so  as  to  set  the 
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statute  rmmifig  by  oonstruetion.  And  it  may  be  added  that 
an  approval  of  a  snrvey  which  became  final  in  any  other 
mode  than  nnder  the  provisions  of  the  Act  of  Congress  of 
June  14th9  I860,  will  not  come  within  the  provisions  of  sec- 
tion seven  of  the  Act  of  1868. 

This  action  having  been  commenced  less  than  five  years 
after  the  Act  of  1863  took  effect,  and  no  portion  of  the  time 
provided  by  the  statute  of  1855  for  the  commencement  of  ac- 
tions having  run  when  the  Act  of  1863  took  effect^  the  action 
was  not  barred  by  the  Statute  of  Limitations. 

The  appeal  is  taken  from  the  judgment  The  findings 
show  that  the  plaintiff  is  entitled  to  recover  the  poeaession  of 
the  premises  in  suit 

I  am  of  the  opinion  that  the  judgment  should  be  reversed, 
and  cause  remanded,  with  directions  to  enter  judgment^  on 
the  findings  of  fact,  for  the  plaintiff. 

Mr.  Justice  Cbooert  concurred  in  ih«  opinion  of  Mr. 
Justice  Wauiaox. 

Mr.  Justice  Nilbb  concurred  in  tlie  opinion  of  Mr.  Juatioe 
Bhodxs. 

Mr.  Chief  Justioe  Spbaoub  did  not  ptrtioipate  in  the  di* 
ebion  of  the  case. 
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BRODISH  JOBKBON,  MOSES  LAZABTJ8,  arb  FRAK< 
CIS  W.  BBOOES  «.  LOUIS  OHELY. 

AiORDV  AAAxirsT  Tbhamt  worn  Holpihq  Omu — la  an  actloo  «f  imUwfal 
detainer,  agalnit  a  tenant  for  holding  oyer,  the  nusre  fact  that  the  de- 
fisBdaat  haa  been  In  the  qnlet  and  peaceable  poaaeasion  of  the  premlsea 
tor  one  yaar  bafora  the  conmaBoeBent  pi  tbe  iiitt»  will  net  defeat  the 
eetloa. 

-In  auch  aetioii  the  relation  of  landlord  and  tenant  moat  he  ahown 
to  exist,  otherwlae  the  plaintiff  cannot  recorer,  and  if  that  relation  la 
•hown  to  extat,  the  defendant  mnat  be  pecmltted  te  prefe.  It  he  can,  that 
he  did  not  entec  under  the  leaae,  bat,  being  already  In  poaaeaalon,  waa. 
Induced  to  accept  a  leaae  from  the  plaintiff  by  frandolent  a|id  false 
tepresentatlona  that  the  plaintiff  owned  the  property,  when  it  belonged  to 
snother,  ahd,  if  Che  tenant  can  lihow  aadi  atnte  of  facta,  he  la  not 
eatopped  by  the  leaae. 

[. —  The  rule  in  ejectment,  that  if  the  defendant  can  show  that  he  did 
not  enter  nnder  the  leaae,  bdt,  being  alnady  in  poaaesslon,  waa  induced 
by  the  plaintiff  through  false,  representations  that  he  owned  the  prem- 
Ipea,  to  ac^pt  the  leaae,  that  then  thia  state  of  facta  destroys  the  relation 
ef  landlord  and  tenant  and  remores  the  estoppel,  Is  also  the  role  in  an 
•etlon  of  nnlawful  detainer  againat  a  tenant  for  holding  oTaft 
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Argoment  for  Appellant 

jDBxsDionoN  or  County  Coubt. —  TIm  County  Conrti  hare  juiadletiai  of 
actions  of  unlawful  detainer  against  tenanti  for  holding  over. 

Appeal  from  the  County  CSourt  of  the  City  and  County  of 
San  Franci800^.      ^        •      ,       ,     . 

The  plaintiffs  recovered  judgment  in  the  Court  bebW|  and 
the  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion* 

W'  S.  Brooks,  f o^  Apf)iellauL 

■•  '    '  \. 

The  County  Court,  under  the  Constitution,  had  no  jTuria- 
diction  of  the  action.  It  was  not.intended  that  the  summary 
proceeding  provided  fof  in  the  Ad  should  be  a  substitute 
for  the  action  of  ejectment  (Owen  v.  Doty,  27  Cal.  502; 
Eodgkins  v.  Jordan,  29^  Cal.  6TT.)   ' 

The  defendant  had  a  right  to  show  that  die  relaticms  of 
landlord  and  tenant  did  not  exiat  between  him  and  the  plaint- 
iff, because  the  action  could  only  be  maintained  between 
those  who  hold  that  relation  by  express  contract  and  directly; 
and  in  order  to  show  that,  die  proof  which  he  offered  was 
pertinent — ^that  is,  to  show  that  he  did  not  enter  under  plaint- 
iff;  that  being  in  possession  of  Ae  property  he  was  induced 
by  fraud  and  false  representations  to  attorn  to  the  plaintiff 
and  to  reeogniae  him  as  a  landlord ;  but  afterwards,  finding 
out  the  falsity  of  these  representations  and  the  fraud  which 
had  been  perpetrated  upon  him,  he  repudiated  the  plaintiff 
and  attorned  to  the  true  owner.  (TthDhshury  v.  Moffrtfff,  33 
CaL  237 ;  McDevitt  v.  SuUivan,  8  Cal.  592 ;  WdOs  v.  Predon, 
28  Cal.  224;  Connor  v.  Jones,  28  CaL  69;  Henderson  v. 
AUen,  23  Cal.  519;  Wheeloek  ▼.  Wtmhauer,  84  Cid.  865; 
Reay  v.  Cotter,  29  Cal.  168.) 

In  an  action  of  forcible  entry  and  detainer  all  matters  of 
legal  excuse,  justification,  or  aroidance,  can  be  given  in  evi- 
dence under  a  general  denial  of  the  allegations  of  lie  com- 
plaint    (WaUon  V.  Whitney,  23  CaL  375.) 
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▲rgnamt  !tor  RmpomUut 


Edward  J.  Pringle,  for  Bespondent 

* 

If  the  latter  part  of  section  three  thonsaiid  one  htmdred 
and  thirty-eight  (Hittell)  refers  to  the  whole  Act,  and  not  to 
cases  of  force  only,  it  means  that  the  landlord  must  bring 
his  suit  before  the  expiration  of  one  year  from  the  denial  of 
his  title,  or  from  the  last  payment  of  rent ;  any  other  con- 
strnction  wonld  defeat  the  main  purposes  of  the  remedy. 
The  laist  rent  was  paid  on  Kovember  fifteenth,  and  the  suit 
was  brought  on  September  fourth,  thereafter. 

The  facts  which  the  defendant  sets  up  to  avoid  the  lease 
constitute  an  equitable  defense,  if  any,  and  the  County  Court 
has  no  jurisdiction.  An  equitable  defense  may  be  inter 
posed  to  an  action  of  ejectment,  because  under  our  system 
the  same  Court  has  jurisdiction  as  well  of  the  equitable 
remedy  invoked  by  the  defendant,  as  of  the  legal  remedy 
invoked  by  the  plaintiff.  When  the  defendant  presents  his 
equitable  defense  he  becomes  an  actor,  and  his  defense  musi 
have  All  the  essentiak  of  a  bill  in  equity.  (Lestrade  v.  Bcurthj 
19  Oal.  671.)  As  such  a  bill  could  not  be  presented- by  a 
plaintiff  to  the  County  Court,  it  follows  necessarily  that  the 
defendant  cannot  make  himself  actor  or  plaintiff  by  the 
presentation  of  such  a  defense.  Such  a  defense  involves  the 
question  of  title. 

In  Reay  v.  Ootter,  29  OaL  170,  the  Court  said:  "The  Act 
in  question  was  not  intended  to  apply  to  any  case  where  the 
title  to  the  land  could  be  made  a  question,  but  only  to  cases 
where,  from  the  nature  of  the  relation  between  the  parties, 
no  such  question  could  be  made  because  prohibited  by 
law.''     ♦     ♦     #    «  jjj  g^gji  Qjigg  ^^j^  jg  ^^^^  j^jj^  cannot  be 

made,  a  question. '* 

In  Meeham  v.  MeKwy,  87  Cal.  164,  the  Court  says :  '*  But 
a  more  valid  objection,  even  than  this,  to  the  admissibility 
of  this  testimony,  may  perhaps  be  found  in  the  fact  that  it 
is  an  attempt  to  try  title  in  an  action  for  unlawful  detainer.'' 
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OplnJmi  M  tJM  Oonrt  -^  WaliftM,  C  1. 

What  is  the  appellant's  offer  in  this  case,  but  an  attempt 
to  prove  that  the  tme  title  is  in  Le  Saj  and  not  in  the 
respondents  ? 

By  the  Courts  WALT,ACPi^  0.  J*: 

This  is  an  action  brought  in  the  County  CSonrt  of  the  Oity 
and  County  of  San  Francisco^  under  tlia  provisions  of  the 
Act  of  April  27th,  1862  (p.  652),  to  recover  of  the  defendant 
the  possession  of  certain  tenemeuts  as  a  tenant  holding  over 
after  demand  of  rent  due  under  a  lease,  and  failure  to  pay 
such  rent  for  the  space  of  three  days. 

The  complaint  alleges  that  in  1867  the  plaintiffs,  Johnson, 
Lazarus,  and  Francis  Brooks,  as  landlords,  leased  the  prem- 
ises to  the  defendant,  to  hold  from  month  to  month,  at  the 
rent  of  thirty-five  dollars  per  month,  payable  in  advance; 
that  the  defendant  entered  under  said  lease,  and  still  occu- 
pies said  premises;  that  on  the  15th  August,  1868,  three 
hundred  and  fifteen  dollars  was  due  for  rent;  that  on  Angnsi 
thirtieth  thereafter  demand  was  made  for  a  surrender  of  the 
possession,  and  that  defendant  refused  to  quit  the  possession; 
or  to  pay  the  rent  due,  etc. 

The  answer  denies  the  making  of  the  lease  alleged*  or  any 
lease,  or  that  the  defendant  went  into  possession  thereonder; 
denies  that  any  rent  is  due  £rom  the  defendant  to  the  plain- 
tiffs ;  alleges  that  the  defendant  was  in  adverse  possesion  in 
1862,  occupying  the  premises  by  himself  and  tenants,  for 
many  years ;  that  while  so  in  possessic^  the  plaintiffs  f alselj 
represented  to  him  that  they  were,  the  owners  in  fee  of  the 
premises,  and  had  been  so  adjudged  to  be  by  the  Supreme 
Court  of  the  State,  and  threatened  to  bring  a  suit  against 
him  unless  he  would  attorn  to  them,  etc  The  answer  further 
alleges  that  the  defendant  believed  these  statements  of  the 
plaintiffs,  and,  being  induced  and  deceived  thereby,  he  agreed 
to  become  their  tenant^  and  under  the  influence  of  snob 
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belief  lie  did  for  some  lame  iH^aftibr'  pay.  rent  to  the 
plaintiffs;  but  in  December^  1867,  one  Le  Boy,  who  was  the 
tme  owner  of  the  premised^  bro^ht  an  actilt^  against  the 
defendant  for  their  recovery,  and  the  defendant  then  ascei*^ 
taining  that  the  representation  of  the  plaintiffs  in  that  respect 
was  false,  and  that  Le  Boy  was  the  owner  in  fee  of  the 
premises^  renounced  and  disavowed  his  tenancy  to  the 
plaintiffs,  and  became  and  still  is  the  tenant  of  Le  Roy. 

At  the  trial  the  plaintiffs  put  in  evidence  the  following 
agreement: 

''  This  instrument  witnesseth,  That  1,  Louis  Chely,  have 
this  day  hired  of  George  J.  Brooks  &  Co.,  of  the  City  of 
San  Francisco,  all  that  certain  lot  of  land  in  said  city  situate 
on  the  westerly  side  of  Battery  street,  and  now  biown  as 
number  eight  hundred  and  fifteen  and  eight  hundred  and 
thirteen  Battery  street,  being  thirty-five  feet  in  width,  for 
the  term  of  two  years  from  date,  at  the  monthly  rent  of 
forty  dollars  per  month,  payable  in  gold  coin  every  month  in 
advance.  And  I,  Louis  Chely,  do  also  agree  to  pay  all  assess- 
ments levied  on  said  lot  during  said  term,  for  the  keepiug  of 
the  street  and  crossings  in  repair. 

"Li  witness  whereof  I  have  hereunto  set  my  hand  and 
seal,  at  the  City  of  San  Francisco,  this  15th  day  of  June, 
A.  D.  1865.  «  LOUIS  CHELY. 

''Li  presence  of  G.  W.  H.  Faulkner.'' 

And  proved  in  connection  therewith,  that  at  the  time  it 
was  signed  by  the  defendant  the  firm  of  George  J.  Brooks 
&  Co.  was  composed  of  Francis  W.  Brooks  only,  and  that  at 
the  expiration  of  the  term  of  two  years  mentioned  in  that 
instrument,  the  defendant  not  desiring  ''to  take  another 
written  lease,''  had  agreed  with  the  agent  of  the  plaintiffs 
that  he  would  continue  to  occupy  the  premises  at  the  rent 
of  thirty-five  dollars  per  month,  and  that  under  this  arrange!- 
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meat  he  had  paid  th^  rent  up  to  November  1807,  nu^kiiig  hid 
la»t  payment  on  that  day. 

The  defendant  moved  for  a  nonsuit  on  several  grouads; 
but  the  motion  was  denied,  and  this  presents  the  first  point 
for  onr  consideration*  The  first  and  second  grounds  of  the 
motion  were,  that  there  was  a  variance  between  the  evidence 
and  the  complaint|  in  that  the  demise  proved  was  not  the 
one  counted  upon.  But  it  is  x)bvious  that  the  demise  counted 
upon  and  proven  was  that  made  in  1867,  at  thirty-five 
dollars  per  month,  by  the  witness  Howard,  as  agent  for 
the  plaintiffs,  at  the  expiration  of  the  term  of  two  years, 
mentioned  in  the  writing  of  date  of  June  ISth,  1865.  The 
third  ground  of  the  motion  for  a.  nonsuit  was,  that  the 
evidence  showed  that  the  defendant  had  been  in  the  quiet 
possession  and  occupation  of  the  premises  for  more  than  one 
year  before  the  commencement  of  the  action. 

The  mere  fact  of  the  defendant  having  been  in  the  quiet 
and  peaceable  possession  for  one  year  before  the  commence- 
ment  of  the  suit  would  not  defeat  the  action  in  this  cas&. 
Such  a  possession  would  defeat  an  action  counting  upon  a 
detainer  by  actual  force,  under  section  ten  of  the  Act  —  the 
action  here,  however,  is  for  an  unlawful  detainer  —  occur- 
ring by  reason  of  occupation  continued,  with  non-payment  of 
rent  due,  though  the  rent  was  demanded  within  one  year 
after  it  so  became  due  ^  the  proceeding  being  under  aections 
three  and  four  of  the  statute.  The  last  ground  of  the 
motion  was  that  the  County  Court  had  no  jurisdictioii  of  the 
action,  but  that  the  District  Court  alone  has  cognizance  of 
such  a  case.  This  point,  however,  is  answered  by  the  cases 
of  Caxdfield  v,  Stevens,  28  Cal.  118 ;  Brummagim  v.  Spencer, 
29  Cal.  661,  and  Mecham  v.  McKay,  37  Cal.  164. 

I  am,  therefore,  of  opinion  that  the  motion  for  a  n<msait 
was  properly  denied. 

Second  —  The  Court  below  refused  to  permit  the  defend- 
ant to  prove  that  he  was  already  in  possession  of  the  prem- 
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i668  when  he  agreed  to  become  the  tenant  of  the  plaintiffs, 
and  that  they  induced  him  to  aarome  the  relation  of  tenant 
to  them  by  their  fraudulent  miBropre8entatio&  that  they 
were  the  owners  of  the  premiae& 

In  thi8>  I  think,  the  Court  was  in  error.  In  this  action 
the  relation  of  landlord  and  tenant  must  be  shown  to  exist, 
otherwise  the  plaintiff  cannot  recover,  and  if  the  facts  alleged 
by  the  defendant  in  these  respects  be  established,  the  tenancy 
set  up  by  the  plaiutiffis  would  be  disproven. 

In  an  action  of  ejectment  the  tenant  cannot  be  permitted 
to  dispute  the  title  of  his  landlord.  That  is  the  general 
rule.  If,  howeyer,  the  defendant,  in  ejectment  be  able  to 
show  that  he  did  not  enter  under  the  lease,  but  that  being 
already  in  posseeteion  he  was  induced  to  accept  a  lease  from 
the  plaintiff,  through  deception  and  imposition  practised 
upon  him  by  the  latter,  then  he  is  not  estopped  to  dispute 
the  title  of  the  plaintiff.  Such  circimistances  appearing 
destroy  the  relation  of  landlord  and  tenant,  and  so  remove 
the  estoppel,  which  must  otherwise  conclude  the  defendant 
by  reason  of  such  a  relation  existing,  and  the  plaintiff  is 
thus  thrown  back  to  establish  his  title  in  the  ordinary  way, 
if  he  can.  He  cannot  turn  the  defendant  out  by  mere  force 
of  such  a  lease. 

I  think  that  the  same  result  must  follow,  so  far  as  the 
defendant  is  concerned,  in  an  action  of  unlawful  detainer,  in 
which  a  lease  relied  upon  to  establish  the  relation  of  limd- 
lord  and  tenant  is  shown  to  have  been  obtained  under  such 
circumstances  as  would  not  have  estopped  the  tenant  from 
disputing  the  title  of  the  landlord  in  a  Court  in  which  the 
title  could  be  tried.  The  defense,  wherever  set  up,  is  of 
legal  and  not  of  merely  equitable  cogninmce;  and  it  is 
unreasonable  that  one  who  might  rely  upon  that  defense,  if 
sued  for  the  poasesaion  in  the  District  Ooiur^  is  not  to  1m 
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heard  to  do  ao  in  the  Cotinty  Court,  and  is  thus  to  be  turned 
out  of  possession  because  his  adversary  has  aummoned  him 
to  one  Court  of  law  instead  of  to  another  Court  of  law. 

I  am  of  opinion,  theref ore^  that  if  the  defendant  prove  his 
defense  in  this  respect  it  must  defeat  the  action  in  the 
County  Court,  where  a  recovery  can  only  be  had  by  estab- 
lishing the  relation  of  landlord  and  tenant  to  be  existing 
between  the  parties. 

Judgment  reversed,  and  cause  remanded  for  a  new  triaL 
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THOMAS  PHELAN  i;.  JOHN  GARDNER 

Bbokbb's  Commission  on  Baub  of  I<and. —  If  the  owner  o<  land  tniffloyt 
another  person  to  sell  for  him  his  land,  at  an  agreed  rate  of  eominisiioii, 
and  the  broker  finds  a  purchaser  who  Is  wlUlns  to  take  the  land  at  tiie 
price  fixed,  the  owner  cannot,  by  a  refusal  to  sell  to  hlm«  or  I17  a  mIc  to 
another,  avoid  the  contract,  and  escape  the  pajrnent  of  the  eonuntaiioo- 

C0NCLU8ITENB8S  OF  JuDOMiNT. —  A  judgment  Is  concluslye  only  apoa  ques- 
tions lUTolTcd  In  the  action,  and  upon  which  It  depends,  or  npon  mat- 
ters which,  under  the  Issues,  mlg^t  have  been  litigated  and  dcdded  lo 
the  suit 

Finding  of  Coubt  on  Mattbbb  not  in  Issma. —  A  finding  by  the  Ooort, 
without  the  Issues  made,  is  unnecessary,  and  is  not  coiieluil?e  oa  t]i« 
parties  In  another  action.  In  which  the  qnestlon  apon  which  the  flndlnf 
was  made  Is  In  Issue. 

Intoxication  at  Timb  of  Contbactino.— A  party  may  show,  bi  order  to 
defeat  a  settlement  made  by  him,  that,  at  the  time,  he  was  ineapable  of 
contracting  Intelligently,  by  reason  of  IntOKioatlon,  and  erldenoa  of  tbe 
party's  condition,  as  to  being  Intoxicated  sereral  hours  after  the  lettl^ 
ment,  may  be  given,  aa  tending  to  throw  lli^t  on  his  condttlsa  whm  tb« 
settlement  was  mada. 

Appeal  from  the  District  Oonrt  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

In  August,  1869,  the  plaintiff  in  this  action  brought  an 
action  of  forcible  entry  and  detainer  against  the  defendant 
in  this  action,  to  recover  possession  of  a  lot  in  San  Franfefaco. 
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The  defendant  filed  a  supplemental  answer,  in  which  he  iset 
up,  that  since  the 'Commeneement  of  the  action  he  had  paid 
.the  plaintiff  the  siun  of  three  hundred  dollars,  in  full  satta- 
faction  of  the  cause  of  action,  and  of  all  other  daims  which 
the  plaintiff  had  against  the  defendant,  and  particularly  of 
tiie  cause  of  action  in  this  suit,  which  was  then  pending  in 
ike  Fourth  District  Court.  The  Court  foimd  that  there  had 
been. a  forcible  entry,  but  found,  also,  the  facts  set  up  in  the 
supplemental  answer,  and  ga^e  judgment  for  the  defendant 

The  defendant  in  this  action  pleaded  said  judgment  in  the 
County  Court  as  an  estoppel 

On  the  trial  of  this  acticm  the  defendant,  to  show  that  the 
cause  of  action  herein  had  been  adjudicated,  offered  in  em* 
dence  the  judgment  roll  in  the  foimhle  entry  case;  but  the 
Court  ruled  it  out  on  the  objection  of  the  plaintiff. 

The  defendant  offered  in  evidence  a  receipt  given  by 
the  plaintiff  at  the  time  of  the  allied  settlement,  above 
spoken  of. 

The  Court  gave  the  following  instruction  to  the  jury: 

**  Yet,  if  you  believe  from  the  evidence  that  the  defendant 
found  the  plaintiff  in  an  intocdcated  condition,  on  or  about 
the  13th  day  of  May  last;  that  he  took  him  to  a  saloon  for 
the  purpose  of  plying  him  with  more  liquor;  if  you  believe 
he  did  take  hin).  to  a  saloon,  and  plied  him  with  Uquor  until 
he  got  him  in  a  stupefied  state,  and  in  such  state  that  he  did 
not  know  what  he  was  doing,  and  then  pretended  to  make 
a  settlement  with  him,  and  pass  over  a  sum  of  money  to 
him,  and  got  him  to  sign  a  receipt,  such  a  settlement  as  that 
is  void,  and  not  binding  upon. the  plaintiff;  consequently, 
if  you  believe  that  the  settlement  spoken  of  is  such  a  settle* 
ment  as  that,  and  no  other,  then  you  will  find  for  the  plaintiff 
the  amount  that  was  due  him,  less  the  sum  of  money  that  waf 
paid  him  at  that  time." 

The  defendant,  by  his  counsel,  excepted,  on  the  groimd 
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^  ifaat  it  is  in  effect  a  .<dtarge  upon  the  facste  and  the  evidence 
in  the  case ;  that  it  aignte  the  case  in  favor  of  die  plamtiS, 
jH^senting  forcibly  to  the  jury  what  said  plaintiff  sought  to. 
porovOy  and  claimed  to  have  proved  by  tiie  evidence ;  and  that 
to  charge  npon  the  legal  effect,  upon  a  contract  of  drunken- 
ness  of  a  party  thereto,  at  the  time  he  entered  into  sudi 
contract,  it  was  not  necessary  or  proper  to  allude  to,  nor 
present  to  the  JU17,  the  matters  recited  in  said  charge,  bat 
only  Ibe  diarge  in  general  terms  as  to  the  effect  upon  anj 
alleged  contract,  of  the  drunkenness  of  one  of  the  ccmtractiiig 
parties  at  the  time  of  assenting  to  such  contract'' 

The  plaintiff  recovered  judgment,  and  the  defendant  ap- 
pealed. 

The  other  facts  are  stated  in  the  opinion. 

Oeorge  A.  Nourae,  for  Appellant. 

The  Court  erred  in  refusing  to  admit  in  evidence  the  judg- 
ment roll  in  the  forcible  entry  and  detainer  action.  The 
claim  of  plaintiff  in  this  action,  and  the  action  itself,  could 
be  settled  by  agreement  between  the  parties,  by  payment  of 
a  less  sum  than  that  claimed  by  plaintiff,  it  not  being  a 
liquidated  debt.  (Cumber  v.  Wane,  1  Smith,  Lea.  Cases,  p. 
439,*  and  cases  there  cited,  by  editor  in  the  notes  to  sixth 
American  edition;  Harper  v.  Oraham,  30  Ohio,  105;  Stats. 
1867-8,  p  81.) 

The  settlement  pleaded  by  the  defendant  in  this  action  is 
shown  by  the  judgment  roll  offered  in  evidence  to  have  been 
adjudicated  between  the  same  parties  in  another  action,  00 
tbat  it  was  res  judicata  at  the  time  of  the  trial  in  this  action. 
The  judgment  being  pleaded  as  an  estoppel,  the  judgment 
roll  should  have  been  admitted,  and  the  jury  instructed,  that 
by  the  judgment  the  plaintiff  was  estopped  to  deny  the 
settlement  alleged  in  the  answer.  (Duchess  of  Kingstan'i 
Case,  20  How.  St  Tr.  638  j  Qahan  v.  Maingly,  1  Irish  T.  R 
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54;  Oidiwn  v.  Moreiv&od,  8  East,  845;  Baxter  t.  ^.  J?.  Jif. 
Ins.  Co.,  6  MasB.  8770 

Ttie  evidence  in  iaid  acti<m  is  insufficient  to  sustain  the 
i^rdicty  ill  that  it  fails  to  Aaw  that  plaintiff  ever  became 
entitled  to  the  eommissiona  for  which  he  sues. 

The  deftodant  did  not  give  to  plaintiff  the  exclusive  ri^t 
to  sell  the  land.  Not  having  done  so^  defendant  had  the 
right  to  sell  the  land  at  any  time  before  the  plaintiff  should 
bring  to  him  a  purchaser  able  and  willing  then  and  there  to 
buj  the  land  on  the  terms  proposed.  (ChUton  v.  BtMer,  1 
«E.  B.  Smithy  150;  Gleratvorth  v.  Luther,  SI  Barb.  S.  0. 148 ; 
Bamee  v.  Roberts,  5  Bosworth,  78;  Moses  v.  Bierling,  81 
IT,  Y.  462:) 

When  plaintiff  brought  Ousheon  to  defendant,  aa  a  pur- 
^aser,  nothing  fu^er  was  done  than  for  defendant  to  give 
Oushe(Hi,  without  consideration^  a  promise  that  he  should 
have  fiheen  days  te  complete  Us  aeaich  and  purchase  at  a 
price  certain. 

The  defendant  had  the  ri^t,  at  any  time  before  the  bar- 
gain was  doeed,  to  recall  his  offer  and  sail  Ua  ssDctiun.  (1 
Parsons  on  Oontraets,  858 ;  id*  406.) 

'    B.  8.  brooks,  for  Bespondeni 

The  plea  of  a  former  adjudication  could  not  be  an  answer 
to  this  demand.  The  matter  set  up  is  no  defense.  The 
question  whether  the  cause,  of  action  in  this  suit  was  released 
could  not  by  any  possibility  be  at  issue  in  that  suit,  nor  was 
that  Court  competent  to  determine  the  question.  The  rule 
is  well  settled  in  this  Court:  1.  It  must  be  the  judgment  of 
a  competent  Court.  2.  It  appHes  only  to  matters  put  in 
issue  on  the  record,  and  not  to  matters  which  come  in  ques- 
tion incidentally — that  is,  it  applies  to  facts  in  issue  as  dis- 
tinguished from  facts  in  controversy.  8.  The  point  must  be 
directly  determined  by  the  former  judgment.  The  issue 
liere  is  whether  Phelan's  claim  for  brokerage  was  paid  or 
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a^ttled.  Tliat  question  could  not  possibly  be  at  issue  on  the 
record,  or  tried,  or  determined  by  the  <)ount7  Court  in  the 
action  of  forcible  entry,  though  it  might  beoome  incidentally 
a  fact  in  controversy ;  but  it  did  not  become  even  that  {Ful- 
ton V.  H anion,  20  Cal.  450;  Httrdenbergh  y.  Bacan^  3S  CaL 
366;  Garwood  v.  Oarwood,  29  CaL  514;  Lone  ▼•  Waltz,  7 
Cal.  260;  Chase  v.  Swain,  9  CaL  130;  Gray  r.  Dowghertfi, 
25  CaL  266 ;  Boston  v.  Eayee,  33  CaL  31 ;  People  v.  Bup$.  of 
S.  F.,  27  CaL  656;  Eohhs  v.  Duff,  23  Cal.  696;  Rough  v. 
Waters,  30  Cal-  809 ;  Earl  v.  Bull,  16  CaL  421 ;  Pieo  ▼.  Welh 
tier,  12  CaL  140 ;  Board  of  Edueaiion  r.  Fowler,  19  CaL  11.) 

Upon  these  undisputed  facts  the  defendant  owed  the  plain- 
tiff the  precise  liquidated  sum  of  one  thousand  five  hundred 
dollars  according  to  the  authorities  cited  hy  the  defendant's 
ooimsel  in  his  brief,  and  the  case  in  this  Court  of  Middletim 
v.  Findla,  25  CaL  76,  and  Blood  v.  Shannon,  29  CaL  359.  . 

There  was^ no  error  in  qjsoludiqg  the  judgment  zoUiin  tfaa 
County  Court 

^  By  the  Oeurt,  KiLSS,  J.: 

!•  The  defendant  employed  tSie  plaintiff  as  his  broker,  to 
sell  for  him  certain  land  at  an  agreed  commission  of  five  per 
cent  on  the  amount  of  the  sale.  The  plajbitiff  procured  and 
brought  to  the  defendant  one  Cusheon,  who  agreed  with  the 
defendant,  verbally^  to  purchase  the  land  for  the  sum  of 
thirty  thousand  dollars.  The  defendant  gave  Cusheon  a 
memorandum  in  writing,  by  which  he  prcmiised  to  sell  to 
him  for  the  price  named,  and  to  give  him  fifteen  days  to 
complete  the  search  and  purchase  of  the  land.  Before  the 
expiration  of  the  fifteen  days,  Cusheon  tendered  to  the 
defendant  a  performance  in  accordanoe  with  the  agreement, 
and  was  informed  that  the  land  had  been  sold  to  another 
party.  The  plaintiff  brings  suit  to  recover  the  amount  oi 
his  conunissions. 
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It  18  not  contended  upon  either  part  that  there  was  a  valid 
and  handing  contract  of  sale  between  Cusheon  and  the  defend* 
ant.  The  defendant  claims  that  for  this  reason  the  plaindfTs 
eommission  was  not  earned.  This  theory  is  ontenaUe.  The 
plainti£F  eonld  do  no  more  than  procure  a  purchaser  who  was 
aooeptable  to  the  defendant^  and  willing  and  able  to  purchase 
the  land  upon  terms  satisfactory  to  him.  He  could  not  con- 
trol the  win  of  the  defendant  or  force  him  to  make  a  binding 
oontract  with  the  purchaser,  or  prevent  him  from  selling  to 
another.  In  the  absence  of  an  agreement  to  that  effect,  the 
principal  cannot  refuse  to  pay  the  broker's  commissions  upon 
the  ground  that  he  did  not  choose  to  make  the  salei  He 
cannot  avoid  the  contract  by  his  voluntary  act  disabling  him- 
self from  performance. 

S.  The  judgment  roll  in  the  action  of  forcible  entry  and 
detainer  was  properly  excluded.  The  issue  in  that  case  was 
whether  a  certain  sum  of  mcmey  had  been  paid  1^  the  de- 
fendant and  received  by  plaintiff  in  satisfaction,  discharge^ 
and  settlement  of  the  cause  of  action  involved  in  that  suit. 
It  was  alleged  in  the  answer  in  that  case,  and  found  by  the 
Court,  that  the  money  was  paid  and  received  in  discharge 
and  settlement  of  this  present  action  as  well  as  of  the  one 
then  pending.  But  this  was  a  finding  without  the  issues 
made,  and  unnecessary  in  the  decision  of  that  case.  It  was 
not  necessaiy  that  the  court  should  find  that  the  payment  to 
plaintiff  was  made  and  received  in  ^satisfaction,  discharge, 
and  settlement  of  every  daim,  debt>  or  cause  of  action,'^  but 
only  of  the  cause  of  action  then  under  consideration.  At 
most^  the  fact  of  the  settlement  of  tiiis  case  could  be  only 
incidentally  in  controversy  in  the  County  Court  It  is  even 
-  £ffitnalt  to  see  how  it  could  be  in  controversy  at  alL  A  judg* 
ment  is  only  conclusive  upon  questions  involved  in  the  suit, 
and  upon  which  it  depends,  or  upon  matters  which  might 
have  been  litigated  and  decided  in  the  suit 

>•  It  was  competent  for  plaintiff  to  rebut  defendant's  evi- 
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denoe  of  tbe  settlement  and  receipt  by  proof  that  at  the  time 
of  the  transaction  the  plaintiff  was  incapable  of  contracting 
intelligently  by  reason  of  intoxication.  The  proof  upon 
this  point  was  conflicting.  There  was  evidence  tending  to 
show  that  the  plaintiff  was  intoxicated  when  he  signed  the 
receipt,  and  other  evidence  to  the  effect  that  he  was  then 
sober,  but  that  the  completion  of  the  business  was  followed 
by  a  protracted  carouse.  The  Court  permitted  tlie  plain- 
tiff's wife  to  testify  that  he  was  brought  to  his  home  by  the 
defendant  and  another  person  several  hours  after  the  time 
when  the  receipt  was  shown  to  have  been  signed,  and  in  a 
state  of  thorough  intoxication.  The  fact  to  be  arrived  at 
was  the  mental  condition  of  the  plaintiff  at  the  time  the 
business  was  transacted.  We  cannot  say  that  under  the  dr- 
oumstances  of  the  case  the  Court  erred  in  holding  that  his 
condition  a  few  hours  later  in  the  same  evening  would  throw 
0ome  li^t  upon  the  question  under  eonsideratioiL 
Judgmeiit  and  order  affirmed. 


tN«.  9,187.1 
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diction,  and  haT«  power  to  grant  new  triala. 
iMDf.—  If  a  Conntj  Ooort  gnmt»  a  new  trial  In  tfaragard  of  the  statntoay 

method  of  procedure.  It  la  error ;  but  It  cannot  be  aald  then  la  a  wmnt  o( 

Jnrlsdlctlon,  and  that  the  order  la  Told. 
Cbbtiobabi  VBOic  OBDna  QiiAinnNa  a  Nnw  Tbxal.— However  etroneeua  the 

order  of  a  Ovnntj  Gonrt  granting  a  new  trial  BMiy  ba^  It  oaaaot  be. 

brooght  up  for  roTlew  bj  a  writ  of  certioimii 

Appeal  from  the  District  Court  of  the  Seventeenth  Judi- 
cial District,  San  Diego  County. 

On  the  20th  day  of  March,  1871,  the  plaintiff  YenawiM 
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recovered  a  judgment  in  the  County  Court  of  San  Diego 
County  against  the  defendants  for  two  hundred  and  forty- 
one  doHara.  On  the  16th  day  of  May,  1871,  the  County 
Court  granted  a  new  trial. 

The  plaintiff  obtained  a  certiorari  from  the  District  Cour,t 
to  bring  up  the  order  of  the  County  Court  for  review.  On 
the  hearing  the  District  Court  dismissed  the  writ  The 
plaintiff  appealed  from  the  judgment  of  the  District  Court 

The  other  facts  are  stated  in  the  opinion* 

Louis  Bfunson,  for  Appellant 

The  defendants  took  the  first  step,  but  not  the  second,  or 
third. '  Failing  to  file  the  statement  within  five  days  after  the 
filing  of  the  notice,  they  lost  their  right  to  move  for  a  new 
trial,  and  the  County  Court  had  no  power  to  restore  it,  and 
had  no  jurisdiction  to  make  the  order  for  a  new  triaL  (Prac- 
tice Act,  Sec.  195 ;  Adams  v.  The  City  of  Oakland,  8  Cal. 
510;  Coney  v.  SUverthome,  9  CaL  67;  Wing  y.  Owen  et  aL 
9  Cal.  247 ;  Munch  v.  Williams  et  al  24  Cal.  167 ;  Easterly 
▼.  Larco,  24  Cal.  179;  Bear  River  and  Avbum  Water  and 
Mining  Co.  v.  Boles  et  al  24  CaL  864.) 

Stewart  A  Beed,  and  Oatewood  A  McNealy,  for  Be* 
apoB.deBt8« 

County  Courts  have  jurisdiction  to  grant  new  trials. 
XDicJdnson  v.  Van  Bam,  9  CaL  211,) 

By  the  Court)  Bblohxb,  J.: 

The  County  Court  did  not  exceed  its  jurisdiction  in  grant- 
ing the  defendants'  motion  for  a  pew  trial.  It  had  rendered 
judgment  in  the  case,  and  had  jurisdiction  both  of  the  sub- 
ject matter  and  of  the  parties.  The  power  to  grant  new 
trials  has  been  considered,  from  a  mry  early  day,  to  be 
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inherent  in  all  Courts  of  superior  jurisdiction;  and  in  this 
State  County  Courts  are  declared  to  be  Courts  of  Ihat 
character,  (Stats.  1863,  p.  337,  Sec  37;  Hahn  ▼.  Kelly,  34 
Cal.  391.)  If  Courts  grant  new  trials  in  disregard  of  the 
statutory  methods  of  procedure,  it  is  error ;  but  it  cannot  be 
said  that  for  that  reason  there  is  a  want  of  jurisdiction,  and 
that  their  orders  are,  therefore,  void. 

In  this  case  the  ord^r  of  the  County  Court  granting  the 
new  trial  was  clearly  erroneous.  The  paper  of  the  32d  of 
March,  which  counsel  for  defendants  call  a  motion  and 
statement  for  new  trial,  and  on  which  the  order  seems  to 
have  been  made,  was  not  a  statement  It,  in  no  respect, 
meets  the  statutory  requirements.  It  eontains  no  part  of 
the  evidence,  nor  a  reference  thereto,  nor  does  it  directly 
state  any  facts.  Moreover,  it  was  never,  in  any  manner, 
certified  to  be  correct 

But  however  erroneous  the  order  may  have  been,  it  cannot 
be  brought  up  for  review  by  a  writ  of  certiorari.  The  Dia- 
trict  Court  was  right,  liherefore,  in  denying  the  application 
for  the  writ,  and  its  order  is  affirmed* 


Clto.  S.1S4.] 
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BoMSSTBAD  —  Patbmt. —  UpoD  the  death  eC  •  hmAMmd,  who  hu  takea  «p 
and  entered  a  homeatead,  under  the  Act  of  Congveaa  of  May  20th,  1882, 
If  the  five  years  have  not  expired  for  a  patent  to  lasne,  the  wldoir,  upon 
performing  the  remaining  condltlona,  la  antltled  to  a  patnt,  and  aeqnlrco 
a  title  In  f ee^  tree  tnm  all  troat  In  fator  d  the  ahUdian*  whather  adolts 


Afpsai.  from  the  District  Court  of  tlie  Sixth  Judicial  Dis- 
trict, Yolo  County. 

The  facts  are  stated  in  the  opinion. 
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C.  p.  Sprague,  for  Appellants. 

It  18  the  theoryof  the  common  law  that  |dl.  property  Aat 
is  descendible  is  also  devisable.  (4  Kent,  511.)  Is  not  the 
rererse  of  this  proposition  true!  ;  la  not  all  4eaeendiUe 
property  also  devisable?  If  this  proposition  be  true^  tlie 
land  in  controversy  could  not  descend  >  to  .the  heirs,  firoocn  the 
fact  that  St  Louis,  under  the  statute,  CQuld  not  have  dis- 
posed of  it  bj  will,  or  otheorwise.  Qur  statute  fippeam  to 
sanction  the  common  law  rule,  with  the  additional. provi^ic^ 
that  all  property  devisable  is  subject  to  the  payment  of  the 
debts  of  deceased  persons.  The  land  in  dispute  not  being 
subject  to  St  Louis'  debts,  is  neither  devisable  nor  de- 
scendible.    (Hittell,  7826.) 

A  Slatd  %ome6tie&d,'  under  our  statute,  is  neither  common 
property,  subject  to  distribution,  nor  the  separate  property 
of  either  husband  or  wife,  but  is  a  joint  tenancy,  with  the 
right  of  survivorship,  and  vests  absolutely  in  the  survivor 
immediately  upoa  tie  death  of  one  of  the  parties,  (J?u- 
ehandn  Efstate,  8  ObI.  507.)  This  seems  clearly  to  be  the  in- 
tent of  the  Act  of  Oongress  of  May  20th,  1862;  the  widow 
taking  by  right  of  survivorship,  which  is  analogous  to  "  irr^ 
nlar  succjfession  '*  in  the  civil  law,  defined  to  be  "  that  which  is 
established  by  law  in  favor  of  certain  persons.'^  (Bonvier's 
Law  Dictioiiary.) 

J.  H.  McKune,  for  Bespondenta. 

The  questions  of  law  to  be  determined  on  this  appeal  are: 

I.  Did  the  plaintiff,  Margaret,  by  the  patent  from  the 
United  States  Government,  take  the  l^al  title  in  her  own 
right,  or  as  truatse  for  all  the  heirs  of  Colbert  St.  Louis, 
deceased! 

II.  Did  Colbert  St  Louis  take  the  interest  he  held  in  said 
land  by  gift,  withih  the  meaning  of  section  one  of  the  Act 
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passed  April  l7tli,  1850,  defining  the  rights  of  hnd)and  and 
wife? 

To  the  first  point  defendants  cite:  Act  of  Congress,  May 
SOth,  1862,  2  Lester,  47;  Brenham  v.  Story,  39  CaL  179; 
GroV0r  t.  HawUy,  6  CaL  486 ;  Soto  v.  Krader,  19  CaL  87 ; 
Bond  r.  Swerringen,  1  Hammond,  893;  Bea  v.  White,  8 
Haoanond,  216 ;  Ancey  r.  Dufine,  9  Hammond,  145. 

To  the  second  point  they  oite :  Act  of  Congress,  May  20l3i, 
1862;  Scott  r.  Ward,  18  CaL  458;  Wilson  v.  Castro,  81 
CaL  438;  Noe  y.  Card,  14  CaL  696;  Bood  ▼.  Hamilton,  S3 
Cal.  708. 

By  the  Conrt,  Ceocxbtt,  J,:     . 

In  18.64  on,e  Colbert  St.  Louis  took  up  and  fOntered  as  a 
homestea^d,  nnder  the  Act  of  Cozigress  of  May  20th,  1862 
(Stats.  1862,  p.  392),  a  quarte^r  section  of  the  public  land  of 
the  United  States,  in  Yolo  County,  and  inataediately  entered 
upon  and  continued  to  occupy  and  cultivate  said  txact  as  a 
homestead  until  bis  death,  in  1^66*  .  When  he  entered  upon 
the  land  as  a  homestead  he  had  a  wife  and  several  children, 
who  resided  with  him  on  the  tract  until  his  dealb,  after 
which  the  widow  and  children  continued'  to  occupy  said 
reside  upon  it  until  the  year  1867,  when  she  intermarried 
with  one  Jarvis,  and  from  thenceforth  she  and  her  husband, 
together  with  her  children,  have  resided  upon  and  occupied 
the  land  until  the  present  time.  At  the  time  of  his  death, 
St.  Louis  left  several  children  by  a  former  marriage,  aU  of 
whom  have  attained  their  majority,  and  also  several  children 
by  his  last  marriage,  who  then  were,  and  yet  are,  minors. 
At  the  expiration  of  five  years  from  the  time  when  the  land 
was  entered  by  St  Louis  as  a  homestead^  the  widow,  on 
making  the  proper  proofs,  obtained  a  patent  in  her  own 
name  from  the  United  Statcai  vesting  in. her  the  legal  title 
to  liie  premises*    This  action  19  ^nwigbl;  by  the  widow  and 


April,  lSt2.]  jAfttrtt  V.  H^mfiUil  SIT 

OftiiMdD  «r  tin  OMlvt--^C»oidDM%  JV 

her  present  husbaiHl  against  the  adult  and  minor  ehildren 
of  her  debaaed  hasband  to  quiet  her  title  to  the  land,  the 
fee  of  whiioh  ahe  claims  to  hold  in  her  own  rights  and  for 
her  own  exolneif^  nae,  free  from  any  truat  for  either  the 
adult  or  minor  ohildren.  On  the  other  hand,  the  children, 
in  their  answerB^  elaim  that  she  holds  the  legal  title  partly, 
if  not  wholly>  in  trust  for  them,  and  they  pray  to  lunre  the 
trust  declared,  and  for  a  partition  aceording  to  their  respee- 
tive  rights.  The  Court  below  decided  that  the  widow  waa 
entitied  to  eight  twenty-fourths  of  the  land^  and  that  the 
children  were  entitled  to  the  r^audnder,  in  certain  propor- 
tions. From  this  judgment  the  widow  and  her  husband 
have  aiqpealed,  claiming  that  she  is  entitied  to  the  whole* 
Section  two  of  the  Homestead  Act  provides  'Hhat  no  oar* 
tificate  shall  be  giren,  or  patent  issued  therefor,  until  the 
expiration  of  five  years  from  the  date  of  sudi  entry;  and  if, 
at  the  expiration  of  such  time,  or  at  any  time  within  two 
years  thereafter,  the  person  making  such  entry,  or  if  he  be 
dead,  his  widow,  or,  in  case  of  her  death,  his  heir  or  devisee^ 
<^  in  case  of  a  widow  making  such  entry,  her  heirs  or 
devisee,  ih  case  of  her  death,  shall  prove  by  credible  Witr 
nesses  tiiat  he^  she,  or  they  have  resided  upon  or  cultivated 
tiie  same  for  the  term  of  fire  years  immediately  succeeding 
the  time  of  filing  the  affidavit  aforesaid,  and  shall  make 
affidavit  that  no  part  of  said  land  has  been  alienated,  and 
that  he  has  borne  true  allegiance  to  the  Government  of  the 
United  States ;  then,  in  such  case,  he,  she,  or  the^,  if  at  that 
time  a  citizen  of  the  United  States^  shall  be  entitled  to  & 
patent^  as  in  otUer  cases  provided  for  by  law.  And  pro- 
vided  fiirth^,  tiiat  in  case  of  the  deatii  of  both  fatiier  and 
mother,  leaving  an  infant  child  or  children  under  twenty-* 
one  years  'of  age,  the  right  and  fee  shall  inme  to  the  benefit 
ef  said  inianlf  child  or  ohildiren ;  and  the  executor,  adminis-^ 
tmtor,  at  giaardiian  ma^,  at  any  time  within  two  years  after 
tiie  deacth'oi  the.aurviviBg  ptoent^  and  in  aooordaiice  with. 


tiie  laws  of  the  State  in  which  ^ueb  children,  for  the  time 
beingy  have  tiieir  dmoidley  sell  aaid  land  for  the  benefit  oi 
said  infants^  but  for  no  other  piurpoee;  and  the  purchaser 
ahail  acquire  the  absolute,  title  by  the  purehaae,  and  be 
entitled  to  a  patent  from  the  United  States^  on  payment  of 
the  office  f  ees,  and  sum  of  money  herein  e{>ecified.'^ 

These  provieions  leave  no  room  for  a  ieasonable  doubt 
lliat,  on  the  death  of  the  husband,  his  widow,  on  perforat- 
ing the  remaining  conditions  of  occupation  and  payment, 
became  entitled  to  the  patent  in  her  o\iai  name.  TJbe  statute 
BO  expressly  declares,  and  it  is  only  in  the  event  that  there 
is  no  widow,  or  if  there  be  one,  then  in  the  event  of  her 
death,  that  the  patent  shall  go  to  the  children.  That  this 
was  the  intention  of  Oevigress  is  made  perfectly  manifest  by 
&e  provision  that  in  case  of  the  death  of  both  the  father 
and  mother,  ^^  the  right  and  fee  shall  inure  to  the  benefit  of 
said  infant  child  or  children ;  and  by  the  further  provision 
that  at  any  time  within  two  years  after  the  death  of  the 
surviving  parent  the  land  may  be  sold  for  the  sole  benefit  of 
such  minor  children,  and  the  purchaser  mil  be  entitled  to  a 
patent  in  fan  own  name.  But  by  ike  -very  terms  of  the  Act, 
even  the  minor  children,  who^e  interests  are  00  tenderly 
regarded,  will  not  be  entitled  to  the  right  and  fee  of  the 
hmd,  except  in  the  event  of  the  death  of  both  their  parents. 
The  consideratiosfi  which  prompted  thaie  provisions  doubt- 
less were  that  on  the  death  of  the  father,  the  mother  became 
the  head  of  the  family,  and  would  be  implied  by  her  natural 
affection  for  her  children  to  use  the  property  for  theifi 
advantage  as  well  as  her  own.  She  was  deemed  to  be  the 
safest  depository  of  the  title,  as  she  wasvthe  head  of  the 
family  and  the  natural  guardian  of  tiie  children,  charged 
with  their  support  and  maintenanoe.  It  was  evidently  the 
intention  of  Congress  that  on  the  death  of  the  father  the 
mother  should  be  subrogated  to  all  his  rights  in  the  land; 
and  on  performing  the  remaining  conditional  ahenld  acquire 
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and  hold  the  title  precisely  as  he  would  have  held  it  if  he 
had  lived.  But  if  the  father  and  mother  should  both  die 
before  the  oonditiona  were  fuUy  performed,'  leaving  minor 
children,  the.  right  and  fee  of  the  land  would  immediately, 
inure  to  their  benefit  and  might  be  sold  for  their  use  at  any 
time  within  two  years,  without  the  performance  of  any 
further  conditions,  tod  the  purchaser  would  immediately 
become  entitled  to  the  patent,  on  payment  of  the  office  fees, 
and  such  other  sum  of  money  as  might  then  remain  unpaid 
to  the  Ctervemment  or  its  oflScers.  But  if  the  father  and' 
mother  should  both  die  before  the  conditions  were  performed, 
leaving  adult  children  or  devisees  and  no  minor  children, 
Ihen  such  adtdt  diildren  or  devisees,  on  performing  the  re- 
maining c(Hidition8,  would  be  entitled  to  the  patent,  and 
thus  acquire  a  title  in  fee.  But  when  the  widow  performs 
the  conditions  and  obtains  the  patent  the  statute  attaches  to 
it  no  trust  in  favor  of  either  the  adult  or  minor  children.  As 
already  stated,  she  takes  the  title  as  her  deceased  husband 
would  have  taken  it  had  he  lived.  In  confiding  the  title  to 
her.  Congress  trusted  to  her  natural  affection  for  her  children 
as  the  guaranty  that  she  would  use  the  land  judiciously  and 
for  their  mutual  advantage.  The  law  annexes  no  conditions 
or  iTDSls  to  her  title,  and  the  Oourts  h«ve  no  power  to  do  it 
In  my  opinion  the  patent  vesta  the  widow  witii  an  absolute 
title  in  fee  to  the  land,  and  the  defendants  have  no  interest 
therein. 

Judgment  zeveonaed  and  otnae  remmded  lor  a  nev  triaL    ' 
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Z.  COTTLE  V.  A.  LEITCH. 

Nonci  ov  MonoH  stm  Mvw  TuAiii — An  Ofrder  extendiBf  tlmtt  to  preparo 
and  file  motion  for  a  new  trial,  extends  the  time  to  prepare  and  file 
notice  at  motion  for  a  new  trial. 

IfaBTBNDiiro  Tixx  TO  FiLB  Statmoiit. — AMk  Older  esrtettdlnc  tlie  time  ta 
which  to  tile  a  statement  on  motion  for  a  new  trial,  thirty  daja  beyond 
the  time  allowed  bjr  law,  can  only  haYe  the  force  of  extending  each  time 
twenty  daye. 

■xraNDiNQ  Tims  vo  Oits  MoTxa  ov  Mossoh  pob  Nsw  Tbuu — If  «a 
order  la  made  extending  the  time  in  which  to  giro  notice  of  a  motion  to 
more  fof  a  new  trial,  and  the  party  glTee  each  notice  before  the  statotory 
time  expires,  he  derives  no  benefit  Crom  the  order. 

MoKica  OF  FxuNQ  FuiDiNoa. —  If,  after  the  findings  e<  fiict  are  filed,  a 
notice  of  motion  for  a  new  trial  is  given,  before  the  serrioe  of  notice  of 
filing  sach  findings,  notice  of  such  filing  Is  rendered  unnecessary. 

VlUNQ  AicaNDKBMTB  TO  SsmiCBiiT.*^  Proposing  amendments  to  a  state- 
meat  is  not  a  waiver  of  the  objeetton  that  the  atatenent  was  not  filed  la 
time,  if  sach  objection  Is  reserved,  and  do  particalar  form  of  reserving 
the  objection  is  reqalred. 

Bbsbxvino  OBjacTioK  TO  ScioncaMTw— If  a  statement  Is  not  filed  In 
time,  and  the  objeetica  Is  reserved  In  filing  amendments  thereto,  and  the 
Court  grants  a  new  trial,  it  will  be  presumed  that  the  Court  overruled 
the  objection,  although  the  objection  nowhere  appears  la  the  records 
•xeept  In  the  amendmenta. 

Appb^  irom  the  District  Oonrt  of  die  Thirteeatli  JudicUa 
District,  County  of  Staniflkus. 

There  waB  a  former  appeal  in  this  casa^  reported  fai  Sft 
OaL  484.  • 

The  facts  are  stated  in  the  opinion. 

H.  P.  Barber,  for  Appellant,  cited  Le  E^  r.  Ba$9eUe,  82 
OaL  171. 

John  B.  Hall,  for  Bespondent,  cited  Oaldenvood  ▼.  Peyser, 
42  Cal.  Ill,  and  argued  that  as  the  record  did  not  show  an 
objection  to  the  statement  when  the  new  trial  waa  granted, 
that  the  appelant  oonld  not  now  urge  it 
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By  tlia  Orart,.  Waixao%  C.  J»^ 

TIm  fti^al  here  is  taken  ixpm  tat  ardor  gnuitiiig  tiie  mb- 
tion  of  the  de£endfliit  for  a  new  triaL 

The  action  vaa  tried  by  the  Oonrt  Trithoat  the  inter^rin- 
tkm  of  a  jnry.    Undinga  were  filed  and  judgment  rendered^ 
for  the  plaintiflE  on  the  25th  day  of  Jannary,  186ft.    (M  that 
day  an  order  was  entered  whioh,  bo  far  as  k  mataria^  is  aa^ 
foUowa:    . 

^  On  motite  of  tiie  def endant,  it  is  ordered  tiiat  all  pro* 
eeedingi  hy  the  jdamtiff  on  the  decision  and  judgment  thia 
day  rendered  be  stayed  for  thirty  days,  wherein  the  defend- 
ant may  prepare  papers  on  application  for  a  new  trial.  The 
time  given  by  statate  for  preparing  and  filing  and  serving 
on  plaintifPs  attorney  exceptions  to  the  findings  herein  is 
eoEtended  thirty  days^  and  the  defendant  is  allowed  also  like 
thirty  days  for  preparing  and  filing  motion  for  a  new  trial 
and  a  statement  or  affidavits,  or  botii,  iherewiifa;'' 

On  the  twenty-eighth  of  January  the  defendant  filed  and 
served  Us  notice  of  intention  to  move  for  a  new  trial,  and 
on  the  twenty-ninth  of  January  the  plaintiff  served  and  filed 
notice  of  the  filing  of  the  findings.  On  the  twenty-fifth  of 
February  the  defendant  filed  the  statement  in  support  of  the 
motion  for  a  new  trial,  and  on  the  sixth  day  of  May  follow*- 
ing  the  plaintijBF  filed  his  proposed  amendments  to  the  state- 
ment ^without  waiving  any  right  to  move  to  deny  said 
motion  on  the  ground  that  defendant's  statetaient  was  not 
filed  in  time;^  and  subsequently  filed  additional  proposed 
amendments. 

TtTBt — The  order  of  January  twenty-fiftli  extended  tfte 
time  of  tiie  defendant  to  give  notice  of  intention  to  move 
frar  a  new  trial  thirty  days.  (Practice  Act,  Sec.  680 ;  Harper 
▼•  JftMr/  97  QaL  118.)    He^  however,  derived  no  benefit 
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from  that  extension,  because  he  saw  fit  to  give  notioe  of  his 
intention  to  move  for  a  new  trial  en  the  twenty-^ig^th  of 
Jannaiji  which  was  before  he  had  received  notioe  of  the 
fifi]^:  of  tiie  findingB  and  before  even  the  ten  daji  allowed 
him  by  the  statute  itself  had  commenced  to  run* 

Second  -^  Looking  at  the  order  as  one  extending  the  time 
allowed  bj  statute  to  file  the  statement,  the  most  favorable 
view  duit  can  be  taken  for  the  defendant  is  to  hold  it  as  an 
ordev  extending  the  time  twentjr  days «—  not  thirty^  as  on  its 
face  it  purports  to  do  — for  the  statute  forbids  any.  extension 
greater  than  twenty  (Sec.  195),  tind  section  five  hundred  and 
thirty:  has  no  applicability  to  the  time  for  filing  a  statement 
on  motion  for  a  new  trisL    (Harper  v.  Minor,  supra.) 

Third  —  The  defendant  having,  on  January  twenty- 
eighth,  given  notice  of  his  intention  to  move  for  a  new  trial, 
the  subsequent  service  upon  him  of  the  plaintiff's  notice  of 
the  filing  of  the  findings  effected  nothing  and  may  be  laid 
out  of  the  case,  for  its  effect  could  only  have  been  to  foroo 
the  defendant  to  give  the  notice  of  intention  to  move  for  a 
new  trial,  and  that  notioe  he  had,  by  his  own  election,  given 
already. 

fourth^- It  resulted,  therefore,  that  tiie  defendant  had 
five  days  by  statute  and  twenty  more  by  the  order  of  the 
Court — in  all  twenty-five  days  —  from  January  twenty- 
eighth,  in  which  to  file  the  statement ;  his  time  for  that  pur- 
pose expired  on  the  twenty-second  day  of  Februaiy,  and  the 
statement  was  filed  only  en  the  twenty-fifth  day  of  that 
month. 

Fifth — ^In  the  case  of  Quivey  v.  Oatnherl,  82  Oal.  809,  this 
Court  held  that  proposing  amendments  to  a  statement  which 
bad 'been  filed  too -late  would  not  be  a  waiver  of  objection 
upon  that  ground,  if  the  objection  be  at  the  same  time 
expressly  reserved.  The  views  upon  this  point  expressed  in 
that  ease  have  ever  since  been  followed  here,  and  the  prac^ 
tioe  theretofore  prevailing  of  moving  to  strike  the  statement 
fr6m  <he  files,  beeanse  filed  too  late>,  'Has  ever  since  been 
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repudiated.  No  particular  form  of  resemng  the  objection, 
however,  ifl  prescribed;  it  is  enou^  that  it  is  pointed  ooir 
as  an  objection  upon  which  the  party  intends  to  rely  in 
resisting  the  motion  for  a  new  trial.  The  phrase  here  em- 
ployed— ^'^  without  waiving  any  right  to  move  to  deny  said 
motion  on  the  ground  that  deftedaufs  statement  was  not 
filed  in  time'' — though  somewhat  inartificial  in  expression 
must  be  taken  as  substantially  importing  a  reservation,  of 
the  objection  that  the  statement  came  too  late,  and  the 
objection  as  thus  pointed  out  on  the  record  must  be  consid- 
ered to  have  been  overruled  by  the  Court  below  in  granting 
the  motion  for  a  new  trial 

These  views  dispose  of  the  case,  and  the  order  granting 
H  new  trial  is  reversed. 


[No.  2,584.] 

SAMUEL  POOEMAN  i^.  D.  O.  MILLS  *  00. 

lAW  or  A  Cabs. —  A  decision  by  the  Sapreme  Coart  upon  the  pointe  of  a 
caae  becomes  the  law  of  the  case  In  all  subsequent  proceedings  upon  the 
same  state  of  facts. 

VWDiMOB  —  Bbbonbous  Judgmsmtw —  When  there  ara  «o  flndlnfs,  and 
the  case  Is  brongfat  to  the  Supreme  Court  upon  the  eyldence,  and  the 
Judgment  Is  erroneous,  the  Supreme  Court  will  not  direct  the  Court  below 
what  Judgment  to  enter,  but  will  rererse  the  Judgment,  and  remand  the 
case  for  a  new  trlaL 

Appeal  from  the  District  Court  of  the  Sixth  Judicial 
District,  Sacramento  Countj. 

This  case  was  before  the  Court  on  two  former  appeal  s^ 
as  will  be  seen  by  reference  to  85  CaL  118,  and  89  Cal.  845. 
At  the  last  trial  the  evidence  was  substantially  the  same  as 
at  the  one  preoeding  it.  The  Court  rendered  judgment  for  the 
plaintiff  for  seven  hundred  and  fifty  dollars — the  action 
was  upon  a  certificate  of  deposit  for  one  thousand  five  hun- 
dred dollars  —  and  the  plaintiff  appealed* 
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The  Other  facts  are  ata^  in  the  nporta  e<  ^ 
appeala. 

Ocffrofk  dk  BpamUSfng,  for  AppeUant 

£o6ari  .BeMnaon^  for  Beapooidfiiatk 

By  the  Oourt,  BHoraa,  J«: 

On  the  two  former  appeala  in  this  case  it  was  heU  Aat  die 
certificate  of  depoeit^  on  which  the  action  ia  bronj^t^  was  a 
promissory  note.  (85  Cal.  118 ;  89  CaL  846.)  It  was  also 
held  on  the  last  appeal  that  the  certificate  of  deposit  will  not 
be  regarded  as  overdue  or  dishonored  until  after  the  lapse  of' 
a  reasonable  time  after  its  date,  and  that  it  having  been  in- 
dorsed  on  the  day  of  its  date,  it  is  to  be  regarded  as  indorsed 
before  it  was  overdue  or  dishonored.  It  was  further  held 
that  the  evidence  showed  that  Eli  M.  Skaggs,  the  first  in- 
dorser,  was  a  bona  fide  holder,  for  value;  that  the  case  did 
not  come  witlun  the  statute  of  1863,  to  prohibit  gaming; 
and  that  the  alleged  mistake  in  the  amount  of  the  certificate 
could  not  be  set  up  against  the  indorsee,  nor  any  subsequ^t 
holder.  The  decision  on  those  points  has  become  the  law 
of  the  case.  The  evidence  at  the  last  trial  was  substantiallj 
the  same  as  that  which  was  presented  in  the  record  on  the 
last  appeal;  and  there  is  no  substantial  conflict  on  either 
of  those  points  mentioned. 

The  plaintiff  requests  this  Court  to  direct  the  Court  below 
to  enter  judgment  for  him  for  the  full  amount  of  the  cer 
tificate  of  deposit  There  would  be  no  hesitation  in  doing 
so  if  the  Court  below  had  expressly  found  the  facts,  whichf 
we  think,  the  evidence  tends  to  prov&  But  as  the  Court 
decided  for  the  defendants,  it  will  be  implied  that  <me  or 
more  of  the  material  facts  were  found  against  the  plaintift 
It  ia  not  the  province  of  this  Court,  aa  we  have  otm  held, 
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to  find  the  facts  of  a  case,  but  only  to  correct  the  erroTS,  if 
there  be  any,  of  the  Court  below. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
Dew  trial. 


[No.  8400.] 

CHARLES  WITTE  v.  PIERRE  VINCENOT. 

IbnonABLI      INSTBDMBNTS PASS     BOOK      WITH     BANK. A     bj-UW     0<     « 

sayings  Iwnk,  assented  to  by  Its  depositors,  that  the  pass  book  of  each 
depositor  containing  his  account  shall  be  transferable  to  order,  does  not 
render  snch  pass  book  a  negotiable  instmmeiit*  and  «?en  if  it  did  make  it 
a  negotiable  Instmment  between  the  parties.  It  would  not  be  so  as  to 
third  parties. 

QaBMiSHHSNT  ov  MoKsx  19  SAYiwoa  BANK. —  A  ssTlngs  bank  cannot  aTold 
Its  liability  to  pay  over  the  monly  oi  a  depositor,  on  a  garnishment  at 
the  salt  of  the  depositor's  creditor,  en  the  gromid  that  its  by-laws, 
assented  to  by  the  depositor,  make  his  pass  book.  In  which  his  account  is 
kept,  transferable  to  order. 

Pabs  Book  ov  Bank. —  A  pass  book  of  a  depositor  In  a  bank  tn  which  his 
account  is  kept  is  not  a  negotiable  Instnament  In  a  commercial  sense, 
nor  can  the  agreement  of  the  parties  make  It  so. 

KaooTiABLB  SncoBiTT. —  The  character  of  a  security,  as  being  negotiable 
or  othttwlse,  must  appear,  not  by  force  of  the  stlpolatlon  of  the  parties 
that  it  shall  be  snch,  but  most  be  hnplied  by  law  ag  the  result  ef  the 
form  and  effect  ef  the  security  itself. 

AoBnicKNT  BrrwiKN  Pabtuw  «o  iNSTBUiomT^ — An  agreement  between 
the  parties  to  an  Instrument,  that  It  may  be  transferred  to  order.  Is  not 
SB  agreement  that  it  shall  become  a  negotiable  Instiumeat.^ 

Bank  Accoumt  not  NMonABUk — A  mere  agreement  between 'a  bank  gad 
Its  depositors  cannot  impart  the  character  of  negotiability  to  a  OMie 
deposit  account,  not  of  Itself  a  negotiable  Instrument  under  the  law 
merchant 

Apfsal  from  the  District  Court  of  the  Fourth  Judicial 
Districti  City  and  County  of  San  Franciaoow 

The  facts  are  stated  in  the  opinion. 

OoUagher  A  PietBon,  for  Appellant 

We  think  the  case  falls  within  all  the  reasoning  of  the 
of  MeMiXlan  v.  Richards,  9  CaL  866;  Oregary  v.  Hig- 
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gins,  10  CaL  840;  Sheets  v.  Culver,  14  La.  449;  Kimball 
V.  Plantj  id.  611;  Deriham  v.  Pogue,  20  La,  An.  195;  Tim- 
mins  V.  Johnson,  15  Iowa,  7  Wright,  28 ;  Church  y.  Simp- 
«on,  25  Iowa,  408;  Weil  v.  Tyler,  38  Mo.  558;  Jftww  t. 
Westj  38  Ga.  18.  It  is  trae  that  these  cases  are  all  based 
upon  the  principle  that  the  instrument  was  a  negotiable  one; 
but,  under  our  statute,  all  instruments  that  can  be  assigned 
are  made  n^otiable.  (1  Hitt  Dig.  Arts.  871,  378.)  Thus 
bringing  this  case  directly  within  the  principle  enumerated 
in  those  cases. 

George  &  Loughborough,  for  Bespondent 

The  Act  of  April  20th^  1850,  relative  to  bonds  and  other 
unnegotiable  instruments  (1  *Hitt.  Dig.  Art  371,  et  seq.), 
merely  makes  assignable  certain  instramenta  that  are  not 
negotiable,  provides  how  the  assignment  may  be  made,  and 
permits  an  action  to  be  bror^t  in  the  name  of  the  assignee. 
The  Act  not  only  fails  to  confer  upon  unnegotiable  instro- 
ments  the  privileges  which  belong  to  negotiable  paper  under 
the  law  merchant,  but  expressly  withholds  them,  and  saves 
to  Ibe  defendant,  in  an  action  brought  by  the  assignee  any 
defense  which  he  might  have  had  against  the  assignor  be- 
fore the  assignment  or  notice  thereof. 

The  appellant  has  no  right  to  legislate  for  the  protection 
of  the  assignees  of  its  depositors;  and  even  where  similar 
institutions  have  bargained  for  their  own  protection,  by 
requiring  a  return  of  the  pass  book  before  the  deposit  conld 
be  withdrawn,  the  Courts  have  held  them  liable  as  ga^ 
nishees,  though  the  pass  book  was  not  produced,  nor  any 
evidence  given  of  its  loss.  (Nichols  v.  Schofield,  2  Rhode  Is. 
S.  128 ;  Clapp  v.  HancoA,  1  Allen,  394.) 

Even  if  the  pass  book  had  been  assigned,  payment  by  tbe 
garnishee  to  the  Sheriff  without  notice  of  the  assignment 
would  be  a  sufficient  discharge,  and  this  protection,  is  all 
that  the  garnishee  can  require.     (Practice  Act,  See.  5;  id* 
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8ec  130;  1  Hit  Dig.  373 ;  Drake  on  Attadiment,  Seo.  575 ; 
Nichols  ▼•  Schofield,  supra;  Clapp  y.  Haneock,  supra.) 

By  the  Court,  WAiLAcx,  O.  J. ; 

In  January^  1871,  the  plaintiff  commenced  an  action  of 
assumpsit  against  the  defendant,  and  in  the  fc^owing  July 
obtained  judgment  against  him  for  some  five  hundred  and 
fifty  dollars,  and  costs  of  suit  ypon  filing  the  complaint  a 
writ  of  attachment  was  issued,  under  which  writ  the  Sheriff 
duly  attached  all  moneys  of  the  defendant  in  the  hands  of 
an  incorporated  saving  and  loan  society  in  San  Francisco, 
ealled  '^La  Societe  Francaise  d'£pargne0  et  de  Prevoyanoe 
Mutuelle,''  in  which  bank  the  defendant  was  a  depositor* 
Upon  the  service  of  the  writ  of  attachment  the  bank  gave 
answer  as  follows :  ^  There  are  six  hundred  dollars  standing 
to  the  credit  of  P.  Vincenot  on  the  books  of  the  society,  for 
which  he  holds  a  pass  book.  I  do  not  know  if  said  pass 
book  has  been  assigned  or  not  On  the  presentation  of  said 
pass  book  the  amount  will  be  paid  to  the  holder  thereof.  ' 

Upon  rendition  of  the  judgment  an  execution  was  issued, 
and  being  levied  upon  the  moneys  in  the  hands  of  the  bank, 
an  order  was  subsequently  obtained  to  examine  its  manages 
before  the  Court  Commissioner  touching  the  moneys  of  the 
defendant  on  hand.  Upon  this  ex^minaticm  it  was  disclosed 
that  by  the  books  of  the  bank  it  appeared  that  some  six 
hundred  dollars  and  upwards  remained  on  hand  to  the  credit 
of  the  defendant  It  further  appeared  that  among  t&e  by- 
laws of  the  bank  were  the  following: 

''Art  18.  A  pass  book  with  a  copy  of  these  by-laws  an- 
nexed is  delivered  to  each  depositor  at  the  price  of  fifty 
cents,  payable  into  the  Sinking  Fund.  In  this  pass  book  is 
entered  to  the  credit  of  the  depositor  all  sums  deposited  by 
him,  and  to  his  debit  all  sums  reimbursed  to  him.  Pass 
books  are  transferable  to  order." 
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*^Art  78.  Evexy  xnamb^  muflt^  by  subdcribmg  to  the 
preseat  bj-laws,  declare  that  he,  without  reeerve,  accq>U  & 
same  in  their  entirely  as  the  rule  governing  his  rights  and 
duties  toward  La  Societe  Francaise  d'Epargnea  et  de  Fre- 
Yoyanoe  Mutuelle.'' 

It  was  also  stated  by  the  manager  upon  his  examination 
that  he  oould  not  say  whether  or  not  the  bank  owed  the 
defendant  any  money;  that  the  defendant,  as  a  depositor, 
held  a  pass  book,  transferable  like  a  note  drawn  to  order, 
and  that  it  was  not  known  whether  or  not  the  defendant  had 
made  a  transfer  of  his  pass  book;  that  thou^  the  bank  had 
not,  in  this  instance,  received  any  notice  of  the  transfer, 
still,  if  such  transfer  should  turn  out  to  have  been  actually 
made,  the  bank  would  have  to  pay  the  bearer  the  amonnt 
shown  upon  the  book ;  that  there  was  no  by-law  or  role  of 
the  bank  requiring  notice  to  be  given  to  it  of  the  fact  of 
transfer  of  a  pass  book.  The  pass  book  of  the  defendant  is 
in  the  following  form: 


Lft  Societe  Fraocafse  d^Bparg- 
oee  et  de  Prevoy  aaoe  Mi^ 


teeoooimi  wttfa  m^fe  rtinemtt 


In  ftont  of  the  book,  and  attached  tileieto,  ia  As  f ons 

ef  a  printed  order  as  follows: 
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^  Order  for  Money  on  Deposit 
^Societe  Francaise  d'Epargnes  et  de  Prevoyanoe  Mutuelle. 

"San  Francisco,  Cal. 

*^Pay  to or  order  the  sum  of dollars  standing  to 

iny  credit  on  the  books  of  said  Society,  and  charge  the  same 
to  my  account 

"Dated  the   day  of ^,  187— .'^ 

An  order  having  been  subsequently  entered  by  the  Court 
that  the  bank  pay  over  to  the  Sheriff  such  portion  of  the 
moneys  in  its  hands  standing  to  the  credit  of  the  defendant 
as  would  satisfy  the  judgment  and  costs,  it  prosecutes  this 
appeal  from  the  order. 

First — It  is  claimed  for  ike  bank  that  its  indebtedness  to 
the  defendant,  as  one  of  its  depodtors,  shown  by  the  pass 
book  delivered  to  him,  must  be  considered  to  be  an  in* 
debtedness-  evidenced  by  a  negotiable  instrument  issued  'by 
the  bank,  and  yet  outstanding,  and  that  it  results  that  the* 
proceedings  had  under  the  attachment  w^:^  ineffectual  It' 
is  said  that  the  by-law  which  authorized  the  pass  hock  tt>' 
be  transferred  "  to  order  "  constituted  it  a  negotiable  instnn 
m^it,  and  the  moneys  thereupon  appearing  to  be  owing 
must  be  considered  as  moneys  owing  upon  an  oatstanding- 
negotiable  security. 

But  we  are  of  opinion  that  this  view  cannot  be  supported* 
Even  supposing  that  the  by-laws  in  question  fairly  import 
an  attempted  agreement  to  that  effect  between  the  bank 
and  each  individual  depositor,  it  is  dear  that  such  an  agree- 
ment, if  it  could  operate  between  the  parties,  could  not 
defeat  the  rights  of  any  one  not  a  party  to  the  agreement  — 
as  the  plaintiff  here.  The  character  of  a  security,  as  being 
negotiable  or  otherwise,  must  appear  not  by  force  of  the 
mare  stipulati<m  of  ihe  parties  that  it  shall  be  such,  bat 
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must  be  implied  by  law  as  the  result  of  the  form  and  effect 
of  the  security  itself.  The  pass  book  of  the  bank  here  is  an 
account  kept  between  the  bank  and  the  depositor — an  ac- 
count acknowledged  and  certified  from  time  to  time,  show- 
ing the  business  transactions  of  the  parties  with  each  other 
at  those  periods,  and  carrying  upon  its  face  a  fluctuating 
balance.  As  being  such  an  account  it  is  not  of  itself  a 
negotiable  instrument,  nor  could  any  mere  agreement  of 
the  parties  to  it  have  the  effect  to  invest  it  with  that 
diaxacteii  in  a  conuneroial  sense.  In  this  respect  the  ac- 
count shown  in  the  pass  book  is  not  to  be  distinguished 
from  the  account  of  a  merchant  or  tradesman  kept  with  his 
customer  in  the  same  way,  nor  would  the  agreement  of  the 
parties  to  such  account,  that  the  account  itself  might  be 
transferred  '^  to  order/^  have  any  more  effect  upon  the  rights 
and  remedies  of  any  third  party  in  the  one  case  than  in  the 
other. 

Second' — But  were  this  otherwise,  we  see  nothing  in  the 
by-laws  of  the  bank  which  imports  such  an  agreement 
Counsel  claim  that  the  pass. book  ^^ under  the  by-laws  of  the 
bank  was  made  payable  to  order,  or,  in  other  words,  negotior 
hle.^'    We  are  unable  to  assent  to  this  view. 

That  a  negotiable  instrument  may  be  transferred  '^to 
order"  is  dear;  but  it  does  not  follow  that  every  instrument 
which  may  be  transferred  "to  order"  thereby  necessarilj 
becomes  a  negotiable  instrument.  A  oollatei^  agreement 
between  the  parties  that  an  instrument  of  writing,  not  nego- 
tiable, might  be  transferred  by  the  holder  to  order,  would 
not  alter  the  character  of  the  instrument  itself. 

That  a  negotiable  instrument  may  be  transferred  by  in- 
dorsement is  also  a  general  rule;  but  that  every  instrument 
transferable  in  that  manner  is  necessarily  n^otiable  in  the 
commercial  sense  is  not  true.  Non-negotiable  instruments 
are  transferable  by  assignment;  but  in  this  State  such 
assignment  may  be  effected  by  indorsement,  "  in  the  same 
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maimer  as  bills  of  exchange  are.^'  (Hitt  Gen.  Laws,  Sec. 
372.)  The  bank  here  and  the  depositors  might,  for  their 
own  convenience,  and  as  between  themselves,  agree  upon 
any  method  of  transfer  of  deposit  books — they  might  adopt 
the  method  usually  pursued  with  reference  to  negotiable 
paper,  or  they  might  require  the  transfer  to  be  attested  and 
acknowledged  with  the  formalities  and  solemnities  requisite 
in  a  convey anoe  of  real  estate  —  these  are  mere  regulations 
of  their  own  business  transactions  inter  sese;  but  whatever 
the  method  authorized  by  their  by-laws,  these  cannot  impart 
the  character  of  negotiability  to  a  mere  deposit  account,  or 
to  any  other  writing  not  of  itself  a  negotiable  instrument 
under  the  general  law  merchant^  or  by  the  statutes  of  the 
8tata 

The  order  is  affirmed. 
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THE  PEOPLE  OP  THE  STATE  OP  OALIPOBainA  v. 
WILLIAM  M.  EDDY. 


m  ram  Act  to  P—fiig  Dousui  Tixmoir^— ft  wm  tbt 
porpow  of  tbe  first  MctioB  of  tho  Acts  of  Ayrfl  1st  sad  April  4th»  iS70» 
(Stats.  1S69-70,  pp.  084,  710) »  to  exempt  from  taxation  solTont  dsbts 
secured  by  mortgace  npoa  real  estats^  and  not  merely  to  regulate  the 
dntles  of  Assessors. 

LBOisLAanna  as  to  Assisiiw  asd  Hhawmifa  PioraBrT* 
—  It  Is  within  the  power  and  la  the  dutj  of  the  Legislature  to  prescribe 
tttt  mode  In  which  all  property  shall  be  assessed;  hot  the  Legislature 
cannot  under  the  pretenee  of  regulating  the  dudes  of  Assessors,  exempt 
property  from  taxation  whldi  the  Constitution  rsqnlrss  to  be  Uxed. 

A  BoLVKfT  Debt  is  Pbopbbtt  axd  Cajntor  as  Bzsmptbd  bt  ths 
LBGxaLATUan. —  Cases  on  this  point  dted  with  approral:  People  ▼. 
MoOreerw,  84  CaL  488 ;  Fsopls  ▼.  Gerke,  8S  CaL  077 ;  Psopis  T.  Blaek 
Diamomd  O.  M.  Co.,  87  Gal.  54 ;  Feopis  t.  Whartmffy.  88  Gal.  461. 

MaaMUio  or  tarn  Woao  ''PaorasTX'*  xk  trs  Covstitotxob. —  The  word 
**  property  **  te  used  In  section  thirteen  of  Article  Zl  of  ths  ConsUtutloo 
Ift  Its  scdtaary  sad  popular  mms»  and  taKhides  not  only  vlslMs  and 
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tangible  property,  Irat  alto  choaet  ta  aetlon  aneii  aa  aotveat  MWa  tecntd 
bf  mortgage.  la  no  aectioB  o^  the  Oonatltatlon  la  the  word  "property" 
employed  aa  oomprehendtaig  only  ▼lalble  and  tangible  property  bbA  €X- 
dndlng  ehosea  In  action. 
CMrsTBucnoN  of  Wouni  ab  JJnD  nr  OoMaxiTnTioica  amd  SxiToras. 
—  It  la  the  general  mle  tn  the  interpretation  of  Constltntlotta  and  ftatotct 
that  words  thall  be  taken  tn  the  ordinary  and  popular  aenae»  vnltm  tke 
eontezt  showa  that  the  wocda  are  need  in  a  technical  or  in  aome  uttifnxj 


llo  PnoraiTT  10  ra  Bzimpt  wbou  Taxation. —  It  waa  not  Intended  liar 
the  framera  of  the  Conatltntion  that  the  Legislature  ahoold  have  the 
power  to  exempt  any  kind  ef  property  from  tixatloa. 

IdLW  BxaicpTiNQ  Dbbts  fiom  Taxation  Unconstitctionai* — Where  the 
'general  revenue  law  subjects  all  solrent  debts  to  taxatloB,  any  other 
law  which  singes  ovt  a  claaa  e<  each  debts  and  exempts  them  from  tax- 
ation, la  repognant  lo  the  claoae  of  the  Conatltntion  which  proiidM  that 
taxation  rtiall  be  equal  and  uniform  throughout  the  State. 

Appbai.  from  the  District  Court  of  the  Fourteenth  Jndi- 
eial  District,  Nevada  County. 

The  assessment  was  made  for  the  year  ISTOl 
The  other  facts  are  stated  in  the  opinion. 

A.  C.  NUe9,  Dibble  &  Byrw^  lor  Appellant 

The  Assessor  exceeded  his  powers  in  assessing  for  ttzee 
the  property  described^  and  the  assessment  is  therafore  void. 
(Stats.  1869-70,  p.  584;  id.  710;  3fyer«  v.  English,  9  Cal. 
349;  McKune  y.  Weller,  11  CaL  60;  Sedgwick  on  Const 
and  Stat  Const  183-188.) 

The  statute  of  1869  (p.  70)  does  not  purport  to  exempt 
any  property  from  taxation.  It  is  merely  an  CKercise  of  the 
legislative  power  over  assessors,  forbidding  them  to  do  a 
certain  thing.  Evidently,  then,  the  Assessor  was  not  only 
without  authority  for  the  assessment,  but  acted  in  the  face  of 
a  direct  prohibition. 

All  presumptions  are  in  favor  of  the  constitutionality  of 
an  Act  of  the  Legislatura  (Bourland  t.  HUdreth,  26  Cal 
183 ;  People  v.  McCreery,  34  CaL  458 ;  Sedgwick  on  Const 
and  Stat  Const  482,  note  and  cases  cited.) 
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Argament  for  Appellant 

These  views  are  not  inconsistent  with  the  doctrine  an- 
nounced by  this  Court  in  former  cases.  (People  v.  McCreery, 
84  OaL  432 ;  AWy  Oen.  t.  Squires,  14  CaL  18 ;  People  v. 
Hastings,  29  Cal.  451;  Art  XI,  Sec  18,  Constitution; 
People  V.  Chrke,  85  CaL  678;  People  ▼.  Blade  Diamond 
C.  M.  Co.,  87  CaL  64.) 

/•  if.  WHson,  also  for  AppeDant 

After  a  very  careful  and  extenaive  seardi  for  authoritiee 
and  precedents  to  throw  light  on  the  subject  of  the  proper 
construction  of  our  Constitution  in  this  respect,  I  find  none, 
where  the  goieral  words  "  property,*'  or  "  real  and  personal 
property/'  or  ^^  raal  and  personal  estate,"  have  been  held  to 
embrace  incorporeal  hereditaments  of  any  kind,  much  less 
mere  debts  or  other  eJioses  in  action.  In  no  Constitution  or 
law  have  these  words  been  so  construed,  but  choses  in  action 
and  other  incorporeal  property  are  always  treated  as  int^i- 
tionally  omitted,  unless  specially  enumerated.  (Batik  of 
the  U.  8.  V.  Huih,  4  B.  Monroe,  449 ;  Johnson  v.  City  of  Lex- 
ington, 14  B.  Mon.  657 ;  City  of  Covington  v.  EUistan,  2  Met. 
Ky.  B.  231 ;  City  of  Louisville  v.  Henning,  1  Bush  Ey.  R. 
881 ;  Livingston  v.  Hollenbech,  4  Barb.  11 ;  City  of  Buffalo 
V.  Le  Coutevlx,  16  N.  Y.  R.  452-8 ;  Le  Couteulx  v.  Super- 
visors of  Erie,  7  Barb.  250 ;  Boreel  v.  City  of  New  York,  2 
Sand.  Sup.  Ct.  R.  557 ;  People  v.  Board  of  Supervisors,  89 
N.  T.  R  87 ;  Mohawk  and  H.  B.  R.  Co.  v.  Chute,  8  Paige, 
89 ;  Dewitt  ▼.  Hayes,  2  CaL  468 ;  Fleming  ▼.  Brooks,  1  Sch. 
and  Lef.  818 ;  Stuart  t.  Marquis  of  Bute,  11  Vea.  657;  Mil- 
ton y.  Baes,  1  Burr,  452 ;  Chapman  v.  Hart,  1  Ves.  Sen.  278 ; 
Countess  of  Alesbwy's  Case,  id. ;  Mr.  Wortlsy^s  Witt,  6  Bro. 
ParL  0.  584;  Moore  v.  Moore,  1  Bra  C.  0.  127;  Mann  v. 
BxecfOors  of  Mwm,  IJ.  0.  IL  283.) 

NUes  SoaHes,  J.  I.  Caldwell,  Pislriet  Attomsy,  and  Jo 
HmniUon,  Attorney  OelAeral,  tot  Bespondenta. 
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Opinion  of  tbe  Coart  —  Bhodes,  J« 

The  Assessor  had  power  to  assess  for  taxes  the  property  in 
question,  and  the  assessment  is  therefore  valid.  (Stats. 
1867-^8,  pp.  674r-6;  Minium  v.  HayS}  2  CaL  590;  People  y. 
McCreery,  34  CaL  432 ;  People  v.  Oerke,  36  Cal.  677 ;  People 
V.  Black  Diamond  Coal  Mimng  Co.,  37  CaL  64;  People  ▼. 
WhaHenby,  38  CaL  461.) 

The  statutes  of  1869-70,  pp.  584,  710,  cited  by  appellant, 
are  unconstitutional,  and  therefore  void.  (See  section  13, 
Art  XI,  of  the  Constitution  of  the  State  of  California,  and 
the  authorities  above  cited;  TTiome  et  als.  v.  San  Francisco 
Co.,  4  CaL  127 ;  Tuolumne  Redemption  Co.  v.  Sedgwick,  16 
CaL  515;  Scarborough  v.  Dugan,  10  CaL  305;  Tims  v.  The 
State,  26  Ala.  165;  People  v.  Hastings,  29  CaL  451;  People 
V.  MeCreery,  34  Cal.  437;  Peopley.  B.  D.  C.  M.  Co.,  87  CaL 
66.) 

The  prohibitory  Act  cited  above  of  1869-70,  forbidding 
the  Assessor  to  list  or  assess  the  property  in  question,  is  an 
attempt  to  exempt  it  from  taxation,  and  therefore  void  under 
the  Constitution  of  this  State.    (See  authorities  above  cited.) 

The  legislature  of  the  State  of  California,  acting  under 
the  limitations  of  the  Constitution  of  the  State,  cannot  exempt 
property  from  taxation  within  the  State  by  a  prohibitoiy 
Act,  that  it  cannot  directly  exempt  (See  authorities  above 
cited.) 

The  statute  cited  by  appellant  of  1869-70,  being  void, 
the  general  revenue  laws  apply,  and  having  been  complied 
with  in  all  respects,  the  tax  is  a  valid  demand  against  appel- 
lant, and  the  judgment  should  be  a£Srmed.  (See  authorities 
above  cited.) 

By  the  Court,  Rhodxs,  J.; 

This  action  was  brought  for  th^  recovery  of  the  taxes 
which  were  assessed  upon  certain  solvent  debts  due  to  the 
defendant  upon  certain  promissory  notes,  which  were  secured 
by  mortgages  upon  real  estate,    The  defendant  demurred  to 
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the  complaint^  on  the  grofunds  that  the  prc^ertjr  was  not  tab- 
ject  to  asaeasment  or  taxation  under  the  laws  of  the  State; 
and  that  the  assessment  of  such  properly  is  prohibited  hj 
law.  The  demurrer  was  overruled,  and  the  defendant  ti:pr 
peals. 

The  demurrer  presents  the  question  of  the  oonstitutianality 
of  the  Act  of  April  Ist,  1870,  entitled  ''An  Act  to  prevent 
double  taxation."  (Stats.  186»-70,  p.  684.)  The  first  sec- 
tion of  the  Act  of  April  4th,  1870,  to  relieve  owners  of 
incumbered  real  estate  from  double  taxation  (id.,  p.  710)  is 
identical  with  the  first  section  of  the  first  mentioned  Act 
The  second  section  of  the  latter  Act,  which  purports  to  make 
new  contracts  between  borrowers  and  lenders,  and  the  third 
section,  which  provides  for  the  forfeiture  to  the  State,  in  a 
certain  contingency,  o£  moneys  belonging  to  the  borrowers^ 
are  not  involved  in  this  case.  The  validity  of  only  the  first 
section  of  each  Act  is  drawn  in  question.  The  section  is  as 
follows:  ''  No  mortgage  or  lien  given  and  held  upon  real 
estate,  or  the  debts  thereby  secured,  or  promissory  notes 
secured  by  mortgage,  shall  be  assessed  upon  the  books  of 
any  Assessor,  State,  county,  or  otherwise."  That  portion  of 
section  thirteen,  Article  XI,  of  the  Constitution,  by  whidi 
the  validity  of  the  legislation  in  question  is  to  be  tested,  is  as 
follows :  ''  Taxation  shall  be  equal  and  uniform  throughout 
the  State.  All  property  in  this  State  shall  be  taxed  in  pro- 
portion to  its  value,  to  be  ascertained  as  directed  by  law.'' 

That  the  purpose  of  the  first  section  of  the  Act  was  to 
exempt  from  taxation  solvent  debts  secured  by  mortgages 
npon  real  estate  is,  we  think,  beyond  all  question.  An  in* 
genious  argument  is  presented  by  ike  appeUant  to  show  that 
such  is  not  the  purpose  of  the  Act  —  that  it  was  merely  to 
regulate  the  duties  of  Assessors.  It  is  insisted  —  and  cor- 
rectly BO  —  that  it  is  within  the  power  and  is  the  duty  of  the 
Legislature  to  prescribe  the  mode  in  which  all  property  shall 
be  assessed;  and  it  is  claimed  that  this  Act  is  only  a  legi^ 


amte  eEsmae  of  sucIl  power.  But  the  ai^punent  is  merely 
speciouB.  Looldiig  beyond  the  mere  wardg  of  the  Act  —  thd 
shadow  —  it  is  seen  that  the  Aet>  if  enf oroed,  effeotaally  pie- 
vents  the  taxatiofn  of  debts  seemed  by  mortgages  upon  zesl 
estate.  And  this  is  the  direct  effect,  as  we  have  no  doubt  it 
was  the  purpose,  of  the  Act  If  the  Oonstituti<m  requires 
this  property  to  be  taxed,  the  Legislature,  under  the  guise  of 
regulating  the  duties  of  Assessors,  can  no  more  exempt  it 
from  taxation  than  they  oould  accomplish  the  same  result  by 
providing  that  the  Collector  should  return  to  the  taxpayer 
the  amount  collected  on  such  property,  under  the  pretense  of 
regulating  the  duties  of  Tax  CoUeolors.  The  manifest  pur- 
pose of  the  Aot  is  to  exempt  such  property  from  taxation. 
Its  true  features  axe  qtdte  apparent,  notwithstanding  its 
attempted  disguise. 

'  The  nature  and  object  of  the  Act  having  been  ascertained, 
and  it  having  been  decided  in  People  v.  McCreery,  34  CaL 
433,  that  a  solvent  debt,  whether  secured  by  a  mortgage  or 
not,  is  properly  within  the  meaning  of  the  section  of  the 
Oonstitution  relating  to  taxation,  already  cited,  and  the  doc* 
trine  of  that  case  that  all  property  in  the  State  is  subject  to 
tajultion,  and  cannot  be  exempted  by  the  Legislature,  having 
been  Repeatedly  affirmed  in  this  Court  (People  v.  Gerke,  35 
Cal.  677;  People  v.  Black  Diamond  G.  M.  Co.,  87  Oal.  64; 
People  V.  WhaHenby,  88  Cal.  461),  the  case  might  well  be 
left  at  this  point  But  as  the  discussion  of  some  of  the 
questions  decided  in  those  cases  has  been  renewed  by  the 
defendant,  a  few  of  his  positions  will  be  noticed.  It  is  in- 
sisted that  the  "  property  "  mentioned  in  section  thirteen  of 
Article  XI  of  the  Constitation  comprises  only  real  estate 
and  movable  property  —  that  it  is  limited  to  tangible,' visible 
property,  and  does  not  include  ehoses  in  action.  The  word 
"  property  "  is  used  in  that  section  of  the  Constitation  in  its 
Ordinary  and  popular  sense,  and  this  is  the  general  rule  in 
4l0  inler{)iretatioQ  of  Constitutions  and  diatutes^  ^unless  the 
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-oontezt  shows  tfaiit  the  words  are  used  in  ft  technical  or  in 
some  arl)itrar7  sense. 

There  is  no  good  reason  to  believe  that  the  word  was 
uded  in  that  section  in  a  sense  materially  differing  from  that 
which  it  has  in  other  sections  of  that  instrument  There  ia 
a  manifest  propriety  in  giving  a  word  the  same  definition  in 
each  of  the  sections  in  which  it  occurs,  unless  there  is  some- 
thing in  the  context  in  one  section  iahowing  that  it  has  a 
different  meaning  ikere,  from  what  it  has  in  another  section. 
The  section  following  the  one  under  consideration  (section 
fourteen)  provides  that  "AD  property,  both  real  and  per- 
sonal, ef  the  wife,  owtied  or  claimed  by  her  before  marriage, 
and  that  acquired  afterwards  by  gift,  devise,  or  descent,  shall 
be  her  separate  property.''  It  is  apparent  that  the  purpose 
of  that  section  was  to  abrogate  the  common  law  rule  in 
respect  to  the  right  which  the  husband  acquires  by  marriage 
in  the  property  of  the  wife.  At  common  law  the  husband 
had  the  right  to  sue  for,  recover  and  reduce  to  his  posses- 
sion, for  his  own  use,  the  choses  in  action  of  his  wife;  and 
in  case  of  her  death,  before  he  has  reduced  them  to  his 
possession,  he  may  still  proceed,  as  her  administrator,  but 
for  his  own  use,  to  recover  the  same.  Suppose  the  wife,  at 
the  time  of  her  marriage  in  this  State,  had  owned  (Jovem- 
ment  bonds,  shares  of  stock,  certificates  of  deposit,  promis- 
sory notes,  etc.«  can  the  husband,  under  the  provisions  of 
our  Constitution,  collect  the  money  du«  thereon  for  his  own 
use  ?  Had  she  collected,  just  previous  to  her  marriage,  the 
amount  of  one  of  her  bonds  in  gold,  it  is  admitted  that  the 
gold  would  have  remained  her  separate  property,  because 
gold  is  tangible  and  visible;  and  it  would  require  an  unususfl 
amount  of  hardihood  to  assert  that  the  bond,  had  she  re- 
tained it,  would  not  have  remained  her  separate  property, 
Inerely  because  it  waa  a  chose  in  action.    It  would  almost 
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revolutionize  the  law  regulating  the  rights  of  husband  and 
wife  to  hold  that  the  "  all  property  "  in  that  section,  or  the 
sections  of  the  statute  in  respect  to  common  properly,  does 
not  comprise  choses  in  action.  But  the  cases  in  this  Court 
which  hold  that  the  choses  in  action  of  the  wife  are  her 
separate  property  are  too  numerous  to  require  citation.  It 
may  safely  be  asserted  that  in  no  section  of  the  Constitntioii 
is  the  word  "  property  "  employed  as  comprehending  onl; 
visible  and  tangible  property,  and  excluding  choses  io 
action.  In  the  first  section  of  the  declaration  of  rights  it  u 
declared,  among  other  things,  that  all  men  have  the  in* 
alienable  right  of  ^'acquiring,  possessing,  and  protecting 
property,'^  Will  it  be  contended,  in  the  face  of  this  dedara- 
tion,  that  a  man  has  not  the  same  right  to  acquire,  possess, 
and  protect  choses  in  action  as  property  of  any  other  de- 
scription ? 

La  the  ei^th  section  of  the  same  Article  it  is  provided 
that  no  person  shall  be ''  deprived  of  life,  liberty,  or  property, 
without  due  process  of  law  f^  and  that  private  property  shall 
not  be  taken  for  public  use  without  just  compensation. 
Should  the  Government  attempt  arbitrarily  to  seize  the 
debt  on  which  the  tax  in  this  case  was  levied,  or  to  con- 
fiscate a  State  bond,  the  owner  could  confidently  rely  upon 
those  provisions  of  the  Constitution  for  his  protection. 

Section  nineteen  of  the  same  Article  dedares  that 
**  foreigners  who  are,  or  may  hereafter  become^  bona  fide 
residents  of  this  State,  shall  enjoy  the  same  ri^ts  in  respect 
to  the  po6session«  enjoyment,  and  inheritance  of  property  as 
native  bom  citizens.''  The  foreigner  who,  after  having 
been  protected  by  the  Constitution  in  the  ^oyment  of  his 
lands,  should  find  that  he  was  liable  to  be  plundered  of  the 
bill  of  exchange  which  he  had  received  on  his  sale  of  the 
land,  because  the  bill  was  only  a  chose  in  action — only  the 
evidence  of  a  debt  —  and,  therefore,  not  under  the  protection 
of  the  Constitution,  might  well  oondude  that  those  who 


April,  1872.]  Fw^uv.Sddt.  889 

QplnSoft  of  tiM  Goart  *- Bhodair  JL 

frtoL^  that  instrum^iti  instead  of  being  statesmen,  as  we 
have  been  accustomed  to  regard  them,  were  only  savages, 
whose  untutored  minds  were  incapable  of  entertaining  the 
idea  of  any  property,  except  such  as  they  could  both  see  and 
touch. 

If  l^ifilation  of  this  character  can  be  sustained,  why  may 
not  the  exemption  proceed  until  the  whole  burden  of  tax- 
ation is  cast  on  one  species  of  property?  Debts  secured  by 
mortgages  have  now  the  benefit  of  the  exemption;  but  by 
a  change  in  the  tone* and  temper  of  the  Legislature  they 
might  be  made  to  bear  the  whole  burden  of  the  taxes.  It 
was  not  intended  by  the  framers  of  the  Constitution  that 
the  L^slature,  whether  actuated  by  honest  or  corrupt 
motives,  should  have  the  power  to  exempt  any  kind  of 
property  from  taxation.  The  exercise  of  the  power  wtmld 
be  dangerous.  The  Legislature  of  Ihis  State,  even  in  nill 
view  of  the  unmistakable  injunctions  of  the  fundamental 
law,  have  repeatedly  exempted  certain  species  of  property; 
and  it  is  notorious  that  for  years  one  kind  of  property,  which 
during  a  portion  of  the  time  was  probably  of  greater  value 
than  that  of  any  other  kind,  was  by  the  power  of  a  numer^ 
ical  majority  exempted  altogether  from  taxation. 

There  is  another  and  a  very  serious  objection  to  the  Act. 
Under  the  provision  of  the  general  revenue  law  solvent  debts 
over  and  above  indebtedness  are  subject  to  taxation.  It  is 
impossible  to  conceive  of  any  law  which  is  more  impera- 
tively required  by  the  principles  of  good  govemlnent  and 
the  just  rules  of  political  economy  to  be  equal  and  uniform 
than  a  revenue  law.  That  the  burdens  of  taxation  should 
rest  equally  upon  all  property  within  the  State  ought  to  be 
axiomatic,  not  only  in  theory  but  in  practice.  To  enforce 
this  rule  the  Constitution  has  provided  that  ^'  taxation  shall 
be  equal  and  uniform  throughout  the  State."  Is  any  argu- 
ment needed  in  order  to  make  it  apparent  that  where  the 
general   law  subjects  all  solvent   debts  to  taxation,   that 
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another  law  which  dingles  out  one  dass  of  debts  —  whether 
the  dassifioation  is  based  on  the  ciremnstanoes  that  Iheir 
payment  is  secured  by  mortgages,  or  that  thej  are  owing 
to  savings  banks,  or  to  a  particular  bank,  corporation,  or 
person,  or  are  owing  by  a  particular  person,  whether  natural 
or  artificial,  or  a  particular  class  of  persons  —  and  exempt: 
such  debts  from  taxation,  is  repugnant  to  the  Constitaticm? 
If  this  Act,  with  the  manifest  inequality  which  it  prodnoes 
when  put  in  operation  along  with  the  general  revenue  law, 
can  be  upheld,  no  discrimination  whidi  the  Legislature 
might  devise,  for  the  purpose  of  rdieving  a  particular 
species  or  parcel  of  proper^  from  its  proper  share  of  the 
burdens  of  taxation,  would  conflict  wiHi  llie  organic  law. 
Judgment  affirmed. 


% 


[The  foregoing  opinion  was  rendered  at  the  January  Term, 
1872,  when  the  Court  consisted  of  Justices  Walulos,  Cbock- 
ETT,  Rhodes,  and  Niles.  Mr.  Justice  Kilbs  having  been  of 
counsel  did  not  participate  in  the  opinion.  A  rdiearing  was 
granted,  and  at  the  April  Term,  1872,  the  following  decision 
was  made.  Mr.  Justice  Nilbs  being  disqualified  did  not  sit 
in  the  case.] 

By  the  Oourt^  RHonaa,  J.s 

We  adhere  to  the  opinion  which  was  hvetof ore  delivered 
in  duB  cause  and  order  that  the  ju4gma^  be  affirmed. 
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Quitclaim  Dikd.— *A  quitclaim  deed  reeelTed  In  good  faith,  and  for  a  Tal- 

nable  contlderatlon,  and  which  is  recorded  before  a  prior  deed  of  bar- 

talB  and  aala,  will  prtrall  ortr  rach  prior  deed. 
iDBt.-^  A  qnllclalm  deed  paasea  whatever  interest  the  seller  has  In  the  land 

at  the  time  of  Its  ezecntlon. 
Act  OoitcBBNiiio  ComrKTAXCin.^  The  twenty-sixth  section  of  the  Act  ot 

Ayrtl  aoth,  185Q,  Nqolres  eonmyanees  mada  MCora  Ita  passage  to  be 


Afpbaz.  from  the  District  Court  of  the  Pifteenth  Judicial 
District,  City  and  County  of  San  Pranciaoo. 

This  was  an  action  to  quiet  the  title  to  a  tract  of  land  in 
San  Prancisco,  being  a  portion  of  the  pueblo  lands  con- 
firmed to  said  city. 

The  tract  in  controversy  was  granted  tolVilliam  Chandler^ 
by  the  Alcalde  of  the  pueblo,  on  the  30th  day  of  December, 
1848.  Said  Chandler,  in  1849,  conveyed  the  land  by  a  deed 
of  bargain  and  sale  to  Jones  and  McCormick,  and  their  title 
passed  by  sundry  mesne  conveyances  to  the  defendants.  On 
the  29th  day  of  November,  1853,  said  Chandler  executed  to 
Arthur  Eggleso  a  quitclaim  deed  of  the  same  land,  and  the 
plaintiffs  claim  under  hiuL 

The  other  facts  are  stated  in  the  opinion* 

/.  Jf.  SeaweU  and  John  W.  DwinelU,  for  Appellants. 

The  deed  from  WilKam  Chandler,  dated  Kovember  29tb, 
1858,  under  which  plaintiffs  claim,  was  merely  a  quitclaim 
deed  and  conveyed  no  title,  said  Chandler  havhig  previously 
conveyed  the  land  to  Jones  and  McCormick.  {Coe  v.  Per- 
wns  Unknown,  48  Maine;  Dupant  v.  Werlheman,  10  Cal. 
854;  Otark  v.  McElroy,  11  Cal.  164;  Adams  v.  Cuddy,  13 
Pick. ;  Farrar  t.  Patton,  20  Miss.  82 ;  Chaffin  v.  Chnffin,  4 
Gray,  Mass.  802 ;  Brown  r. ,  8  Story,  891 ;  1  Oowen, 
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613 ;  14  Johns.  193 ;  20  Johns.  478 ;  4  Kent,  261,  270,  note; 
14  IlL  317.) 

H.  B.  Janes  and  W.  H.  Patterson,  for  Kespondenta. 

A  quitclaim  deed  of  land  affects  land,  conveTS  such  land, 
and  is  therefore  a  conveyance.  (Jackson  v.  Fish,  10  John. 
R  466 ;  Beldoe's  Ex*r  y.^WadswoHh,  21  Wend.  126 ;  MeConr 
neU  v.  Reed,  4  Scammon,  HL  121 ;  Flagg  v.  Mann,  2  Sunmer, 
486 ;  Brady  v.  Spurch,  27  HI.  482 ;  Sherwood  v.  Barlow,  19 
Conn.  471 ;  Pray  v.  Pierce,  7  Mass.  381.) 

By  the  Court,  Belchbs,  J. : 

This  is  an  action  to  quiet  the  title  to  certun  real  property 
in  the  City  of  San  Francisco.  Both  parties  claim  imder  one 
William  Chandler,  who,  it  is  admitted,  became  the  owner 
of  the  premises  in  fee  in  December,  1848. 

There  can  be  no  doubt  that  Eggleso  purchased  of  Chandler 
in  good  faith  and  for  a  valuable  consideration,  for  it  is  ad- 
mitted that  he  paid  fhree  thousand  seven  hundred  and  fifty 
dollars  for  the  property,  and  took  his  deed  without  notice, 
actual  or  constructive,  of  any  prior  deed  or  other  defect  in 
the  title.  It  is  manifest  that  he  supposed  he  was  purchasing 
a  good  title.  He  received  a  quitclaim  deed  and  at  once  placed 
it  on  record.  The  plaintiffs  alsa  purchased  of  him  in  good 
faith  and  for  a  valuable  consideration,  and  placed  their  deed 
of  record.  As  early  as  1856  they  entered  into  the  actual 
possession  of  the  premises,  and  have  held  that  possession  ever 
since. 

It  appears  that  Chandler  in  fact  conveyed  the  premises  to 
Jones  and  McCormick  in  1849,  but  their  deed  was  destroyed 
by  fire  in  June,  1850,  and  was  never  recorded,  and  no  pos- 
session was  ever  taken  under  it.  The  defendants  claim  under 
this  deed,  and  insist  that  it  was  effectual  to  pass  the  title  as 
against  the  subsequent  quitclaim  deed  to  Egi^eea 
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The  plaintiffs  had  judgment  in  the  Oonrt  below,  and  the 
defendants  appeal. 

Sections  twent^Hsix  and  thirty-six  of  the  Act  oonoeming 
oanveyances  are  as  follows: 

^'Sec.  26.  Every  conyeyanoe  of  real  estate  within  this 
State^  hereafter  made,  which  shall  not  be  recorded  as  pro* 
vided  in  this  Act,  shall  be  void  as  against  any  subsequent 
purchaser  in  good  faith  and  for  a  valuable  consideratioui  of 
the  same  real  estate,  or  any  portion  theireof  ,  where  his  own 
conveyance  shall  be  first  duly  recorded.^' 

^^  Sec  86.  ^he  term  '  conveyance,'  as  used  in  this  Act, 
shall  be  construed  to  embrace  every  instrument  in  writing 
by  which  any  real  estate  or  interest  in  real  estate  is  created, 
aliened,  mortgaged,  or  assigned,  except  wills,  leases  for  a 
term  not  exceeding  one  year,  executory  contracts  for  the  sale 
or  purchase  of  lands,  and  powers  of  attorney/' 

The  Act  concerning  conveyances  was  passed  April  80th, 
1850,  and  it  is  settled  that  it  requires  conveyances  made 
before  its  passage  to  be  recorded,  and  denounces  the  same 
penalty  for  failing  to  record  them  as  in  the  case  of  convey- 
ances made  after  its  passage.  (Stafford  v.  Lick,  7  Cal.  '479 ; 
Clark  V.  Troy,  20  Cal.  219 ;  Anderson  v.  Fisk,  86  CaL  626.) 

It  is  said  this  rule  ought  not  apply  in  this  case,  because 
the  deed  to  Jones  and  McOormick  was  burned  and  could  not 
be  recorded.  It  will  be  observed  that  it  was  not  destroyed 
till  more  than  a  month  after  the  passage  and  taking  effect  of 
the  Act;  but  if  it  had  been  destroyed  before  the  Act  was 
passed,  we  do  not  see  how  it  could  help  the  defendant's  case. 
It  is  a  familiar  rule,  that  wheai  the  fault  or  misfortune  of  one 
has  caused  a  loss  to  another,  he  whose  fault  or  misfortune  it 
is  to  have  caused  the  loss  must  bear  its  consequences. 

There  can  be  no  doubt  upon  the  question  present ofl,  if  real 
estate,  or  an  interest  in  real  estate,  can  be  aliened  or  aj^Bigned 
by  a  quitclaim  deed.    To  alien  or  alienate  means  simply  to 
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convey  or  transfer  title  to  anodier.  Li  this  State,  from  the 
earliest  times,  quitclaim  deeds  have  been  in  every-day  nse 
for  the  purpose  of  transferring  title  to  land,  and  have  been 
considered  as  effectual  for  that  purpo^  as  deeds  of  bargidn 
and  sale.  It  is  true  they  transfer  only  such  interest  as  the 
seller  th^  has,  and  do  not  purport  to  convey  the  properly  in 
fee  simple  absolute,  so  as  to  pass  an  after-acquired  title^  but 
to  the  extent  the  seller  has  an  interest  they  divest  hkn  of  it 
and  vest  it  in  the  purchaseif. 

We  consider,  therefore,  that  a  quitclaim  deed  received  in 
good  faith,  and  for  a  valuable  consideration,,  vefaich  is  first 
recorded,  will  prevail  over  a  deed  of  older  ezecutioiL  which 
is  subsequently  recorded. 

Judgment  affirmed. 


CNo.  23tt.] 

THE  PEOPLE  OF  THE  STATE  OP  OALIFOHNIA  v. 
WILLIAM  WILLIAMS. 

OofffiKUANcai  OF  CmaNiLL  Cab& — If  the  peraoii  Indicted  for  nrarder,  tl 
the  time  and  just  before  he  killed  the  deceased,  etated  that  he  was 
aboat  to  kill  him,  and  aaked  others  to  witness  the  killing;  the  absence 
of  a  wttness  who  saw  the  defendant .  and  the  deceased  have  a  frta&dly 
conTcrsatlon  the  day  before,  is  no  groimd  for  a  conttamaaoe^  for  ths 
fact  if  sworn  to,  would  be  no  defense. 

euMMomsro  Trial  Jubt. —  If  no  trial  jnry  has  been  drawn  before  the  term, 
and  a  necessity  for  one  arises  daring  the  tenn,  the  DIstriet  Court  may 
order  a  trial  jary  to  be  summoned  by  the  SherilT.  It  is  immaterial 
whether  the  caase  for  this  necessity  arose  before  or  after  the  commence> 
ment  of  the  term. 

▲bsuiomt  or  OouHfliL,  WBm  to  n  Maob.— *The  eovastl  for  the  prisoner 
Is  not  entitled  to  make  his  argument  on  the  case  made  out  by  the  proa- 
ecutlon  when  the  prosecution  closes.  The  argument  is  to  be  made  when 
the  CTldence  is  concluded. 

HoKiciDB. —  If  a  homicide  is  committed  by  mesne  of  willfttl,  deHberata,  and 
premeditated  killing,  it  shows  an  abandoned  and  malignant  heart. 

IVSTBOCTIONS    SHOULD  BB   BASED   ON    ETIDINCS.. —  If   thcrC    IS   UO   OTldencO   OB 

the  subject  as  to  which  an  iastructlon  is  asked,  it  should  be  refused. 
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OW.IBWI4TIOM  ov  ACCU8BD  iunt>BB  KxLLiMo. —  What  the  Qaettion  ctf  the 
capacity  of  the  accased  to  deliberate,  at  the  time  of  the  homicide,  is  be- 
fore the  Jury,  the  Court  may  also  instmct  aa  to  what  might  amount  to 
■Dch  deliberation. 

lam^ — In  deliberati&f,  there  need  be  no  appreciable  time  between  the  in- 
tention to  kill  and  the  act  of  kUling. 

Iva^MiTT  PB0DC7CKD  BT  Intoxicatiom. —  Insanity  produced  by  intoxication 
does  not  destroy  reaponstbllitjr  for  crime,  if  the  accused*  when  sane» 
▼oluhtarily  made  himself  intoxicated. 

OtBDifKBMNBSS  IN  COMNBCTXOM  wjTH  Pbbmbditatiom. —  Druukeuness  can- 
not be  glyen  In  evidence  as  an  excuse  for  crime;  but  when.  In  a  cose  of 
hoBilcide,  the  Jury  ar«  to  pass  on  the  (]iie0tio&  of  premedltatioii,  for  the 
I  '  purpose  of  fixing  the  degree  of  the  eriae,  drunkenness  may. be  talien 
Into  consideration  for  the  purpose  solely  of  passing  on  the  fact  of  pre- 
meditation, keeping  in  view  the  fact  that  a  dronken  man  may  act  with 
premeditation  «s  well  aa  a  sober  tm%» 

AippsAi*  from  the  District  Court  of  the  Ninth  Judicial  Dis- 
trict)  Siskiyou  County. 

The  indictment  was  found  and  certified  to  the  District 
Court  before  the  coTninencemmt  of  the  term  at  which  the 
accused  was  tried. 

The  fifteenth  instmotioD,  ref ened  to  in  the  opinion,  was 
as  follows: 

'^  It  is  a  well  settled  rule  of  law  that  drunkenness  is  no  ex- 
cuse for  the  commission  of  a  crime.  Insanity,  produced  by 
intoxication,  does  not  destroy  responsibility,  when  the  party, 
when  sane  and  responsible,  made  himself  voluntarily  intox- 
icated; and  drunkenness  forms  no  defense  whatever  to  the 
fact  of  guilt,  for  when  a  crime  is  committed  by  a  party  while 
in  a  fit  of  intoxication,  the  law  will  not  allow  him  to  avail 
himself  of  his  own  gross  vice  and  misconduct  to  shtlrer 
himself  from  the  legal  consequences  of  such  crime.  Evi- 
dence of  drunkenness  can  only  be  considered  by  the  jury  for 
the  purpose  of  determining  the  degree  of  the  crime,  n&d 
for  this  purpose  it  must  be  received  with  great  cauti<HL'^ 


m 
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The  eighteenth  instructioii  referred  to  in  the  opinion  was 
as  follows : 

^  In  this  case,  if  the  killing  was  willfal  (that  is,  inten- 
tional), deliberate,  and  premeditated,  it  is  murder  in  the 
first  degree;  otherwise,  it  is  murder  in  the  second  degree, 
and  in  determining  the  degree,  any  evidence  tending  t> 
show  the  mental  status  of  the  defendant  is  a  proper  subject 
for  the  consideration  of  the  jury.  The  fact  that  the  def^id- 
ant  was  drunk,  does  not  render  the  act  less  criminal,  and  in 
that  sense  it  is  not  available  as  an  excuse,  but  there  is  noth- 
ing in  this  to  exclude  it  as  evidence  upon  the  question  as  to 
whether  the  act  was  deliberate  and  premeditated.  Pre- 
sumptively, every  killing  is  murder,  but  so  far  as  the  degree 
is  concerned,  no  presumption  arises  from  the  mere  f aet  of 
killing,  considered  separately  and  apart  from  the  circum- 
stances under  which  the  killing  occurred.  The  question  is 
one  of  fact,  to  be  determined  by  the  jury  from  the  evidence 
in  the  case,  and  it  is  not  a  matter  of  legal  conclusion,  and 
drunkenness,  as  evidence  of  a  want  of  premeditation,  is  not 
within  the  rule  which  eisdudes  it  as  an  excuse.  Drunken- 
ness neither  excuses  the  offense  nor  avoids  the  punishment 
which  the  law  inflicts,  when  the  character  of  the  offense  is 
ascertained  and  determined,  but  evidence  of  drunkenness  is 
admissible  with  reference  solely  to  the  question  of  premedi- 
tation. 

^'  In  cases  of  premeditated  murder,  the  fact  of  drunkenness 
is  immaterial  A  man  who  is  drunk  may  act  with  premedi- 
tation as  well  as  a  sober  one,  and  is  equally  responsible  for 
the  consequences  of  his  act  In  murder  in  the  first  degree, 
it  is  necessary  to  prove  the  killing  was  premeditated,  which 
involves,  of  course,  an  inquiry  into  the  state  of  mind  under 
which  the  party  committed  it,  and  in  the  prosecution  of  such 
an  inquiry,  his  condition  as  drunk  or  sober  is  proper  to  be 
considered.     The  weight  to  be  given  to  it  is  a  matter  for  the 
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jxuj  to  determine,  and  it  is  sufficient  for  the  Court  ib  say  to 
the  jury  that  it  should  be  received  with  caution,  and  care- 
fully examined  in  connection  with  all  the  oireumetances  and 
evidence  in  the  case.  In  determining  the  question  of  pre- 
meditatioti,  yon  can  take  into  consideration  previous  threats 
of  the  defendant  against  the  deceased,  if  the  evidence  satis- 
fies you,  beyond  a  reasonable  doubt^  there  were  any  such 
threats  made.'^  > 

The  other  faets  are  stated  in.  the  epiaioii. 
E.  Steele,  for  Appellant 

The  true  interpretation  of  section  seventeen  of  the  Crinu- 
nal  Practice  Act  is  that  the  cause  for  a  jury  shall  arise  during 
the  term,  and  not  in  a  case  that  has  been  certified  to  the 
Court  long  anterior  to  the  term. 

The  practice  has  always  been  to  allow  defendants  counsel 
to  comment  on  the  testimony  for  the  prosecution  when  the 
prosecutor  closes  his  case.  It  was  error  for  the  Court  to 
refuse  this  privilege. 

John  L.  Love,  Attorney  Oeneral,  for  the  People^ 

By  the  Court,  Waix^ob,  0.  J.7 

The  prisoner  having  been  convicted  of  the  crime  of  murder 
in  the  first  degree  in  taking  the  life  of  John  Todhunter,  and 
adjudged  to  suflfer  death,  brings  this  appeal: 

1.  The  first  error  relied  upon  is  the  refusal  of  the  Court  to 
continue  the  case  upon  affidavit  filed*  This  affidavit  of  the 
prisoner  sets  forth  that  he  expected  to  prove  by  the  absent 
witness,  Clay  Todhunter,  a  son  of  the  deceased,  that  two  or 
thrae  days  before  the  homicide  the  witness  and  the  deceased 
visited  the  house  of  the  prisoner,  situated  in  a  secluded 
place,  a^d  there  met  the  priscmer,  and  that  the  interview 
then  had  between  the  parties  was  friendly  in  its  character. 
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This,  it  was  supposed^  would  tand  to  show  that  if  the  prisoner 
entertained  any  pieoonceived  design  of  taking  the  life  of  the 
deceased  he  might  have  then  and  there  executed  it.  In 
view  of  the  ease  made  by  the  proeecutioii,  howerer,  this 
evidence  waa  entirely  immaterial.  It  appeara  that  on  the 
di^  of  the  homicide,  and  before  its  commission,  the  prisoner 
,  announced  his  purpose  to  take  the  life  of  the  deceased.  He 
stated  to  the  witness,  Meagher,  that  Todhunter  was  in  town 
and  that  he  was  going  to  kill  him,  and  being  advised  to  go 
home  he  replied  that  he  would  not  go  home  until  he  had 
killed  Todhunter,  and  invited  the  witness  to  go  with  him 
and  see  him  do  it  When  on  his  way  to  the  saloon  in  search 
of  Todhunter,  he  said  in  the  hearing  of  Eubanks,  another 
witness :  "  I  will  cut  his  d — d  guts  out,"  and  stepping  into 
the  sajoon  commenced  an  assault  upon  Todhunter  with  a 
bowie  knife.  He  had  also,  on  the  same  day,  told  the  witness, 
Michilwait,  that  he  was  jp>ing  to  kill  Todhunter  '^  because 
he  had  killed  his  colt;^'  and  about  the  same  time  he  invited 
Dr.  Conlan  ''to  come  up  and  see  him  kill  him,"  and  starting 
toward  the  saloon  looked  back  at  C!onlan  and  said : ''  Are  yon 
coming  ? "  The  deceased,  who  was  unarmed,  retreated  from 
the  assault;  the  prisoner  pursued  him  out  of  the  saloon  and 
across  the  street —  a  considerable  distance — and  stabbed  him 
to  the  heart  There  is  not  the  slightest  oontradietion  in  the 
evidence  in  respect  to  the  circumstances  of  the  killing,  and 
the  testimony  of  Clay  Todhunter,  as  to  the  visit  of  his 
father,  two  or  three  days  before,  to  the  house  of  the  prisoner, 
could  have  had  no  appreciable  bearing  upon  the  case,  nor 
would  it  have  tended  in  the  slightest  degree  to  the  exculpa- 
tion of  the  prisoner. 

2.  The  challenge  of  the  defendant  interposed  to  the  panel 
of  trial  jurors  summoned  was  properly  overruled.  No  trial 
jury  for  the  District  Court  having  been  drawn  and  sum- 
moned, and  it  having  therefore  "  become  necessary  **  during 
the  term  of  the  District  Court  to  order  a  trial  jury  to  be 
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smnmonedy  ike  ca&e  caixie  precisely  mUm  the  proviaioxw  of 
section  sev^taen  of  the  Act  of.  1868-4  (p.  627),  and  the 
order  to  siumnon  the  joiy  was  properly  made  by  the  Court 
The  necessity  for  this  course  arose  during  the  term  —  that  is 
enough;  whether  this  nepessity  b^  attribulable  to  a  cause . 
existing  before  or  only  arising  after  the  commencement  of 
the  term  is  isiunaterial.  The  language  of  the  statute  is  as 
follows:  ^^  Sec  17.  When  from  any  cause  it  shall  become 
necessaiy  during  the  term^  the  Court  may  order  the  Sheriff 
to  summ<»i  *  *  *  a  sufficient  number  of  persons^"  etc* 
This  is  the  view  announced  in  People  v.  Siwurt,  4  CaL  226, 
also  in  People  v.  Vance,  21  id.  400. 

8.  The  Court  correcUy  refused  to  allow  the  prisoner's 
counsel  to  make  his  argument  upon  the  case  made  by  the 
prosecution  in  opening  tfie  case  of  the  prisoner.  The  argu- 
ment is  to  be  made  '^when  the  evidence  ia  concluded.'' 
(Crim.  Pr.  Act,  Sec,  362,  Sub.  6.) 

4.  At  the  instance  of  idtie  prisoner  the  Court  gave  the  jury 
the  following  instructions:  '^  Ist  Murder  is  the  unlawful 
killing  of  a  human  being  with  malice  aforethought,  either 
express  or  implied.  Express  malice  is  that  deliberate  inten- 
tion unlawfully  to  take  away  the  life  of  a  fellow  creature 
which  is  manifested  by  external  circumstances  capable  of 
proof.  Implied  malice  is  whei^  no  considerable  provocation 
appears,  or  where  all  the  circumstances  of  the  killing  show 
an  abandoned  and  malignant  heart  2d.  Ail  murder  which 
shall  be  perpetrated  by  means  of  poison  or  lying  in  wait, 
torture,  or  by  any  other  kind  of  willful,  deliberate,  and  pve- 
mediated  killing,  or  which  shall  be  committed  in  the  per- 
petration or  attempt  to  perpetrate  any  arson,  rape,  robbery, 
or  burglary,  shall  be  deemed  murder  in  the  first  degree. 
All  oilier  kinds  of  murder  shall  be  deemed  murder  in  the 
aecond  degree.'' 

Immediately  succeeding  these  instructions  there  is  found 
in  the  record  a  third  iutmetion  asked  by  the  pciaoiier,  and 
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the  refusal  of  which  hf  the  Ootnrt  is  relied  upon  as  error. 
The  third  mstruction  thus  refused  refers  to  the  two  preced- 
ing instructions  given  and  is  as  follows:  '^Sd.  The  above 
grades  of  murder  are  fixed  by  our  statute  and  malice  is  an 
ingredient  of  both  d^6e&  If  you  find  that  ike  defendant 
committed  the  homicide  ^th  malice  aforethought,  but  not 
under  circumstances  showing  an  abandoned  and  malignant 
hearty  and  that  it  is  perpetrated  by  means  of  poison  or  lying 
in  wait,  torture,  or  by  any  other  kind  of  willful,  deliberate, 
and  premeditated  killing,  or  in  the  ^rpetration  or  attempt 
to  perpetrate  any  arson,  rape,  robbery,  or  burglary,  you  will 
find  the  defendant  guilty  of  niiurder  in  the  second  degree." 

The  instruction  as  thus  asked  was  correctly  refused.  Its 
hypothesis  is  an  inherent  impossibflity.  If  the  jury  find 
that  the  defendant  committed  the  homicide  with  malice 
aforethought,  but  not  under  circumstances  showing  an  aban- 
doned and  malignant  heart,  how  are  they  to  find  that  it  was 
perpetrated  by  means  of  willful,  deliberate,  and  premedi- 
tated killing?  How  could  the  jury  find  that  the  homicide 
was  effected  by  means  of  willful,  deliberate,  and  premedi- 
tated killing,  and  at  the  same  time  thaH:  the  killing  was  not 
done  under  circumstances  showing  an  abandoned  and  malig- 
nant heart?  I  should  be  inclined  to  suspect,  from  the  read- 
ing of  the  proposed  instruction,  that  a  clerical  error  had 
occurred  in  the  transcript,  were  it  not  that  the  learned  Judge 
of  the  Court  below,  in  refusing  the  motion  for  a  new  trial, 
in  adverting  to  this  instruction,  uses  the  following  language: 
'*  The  third  instruction  asked  by  defendant  specifies  several 
kinds  of  murder,  which  the  statute  declares  to  be  murder 
in  the  first  degree,  and  asks  the  Court  to  charge  the  jury 
that  they  are  only  murder  in  the  second  degree.*' 

5.  The  ninth  instruction  asked  and  refused  is  as  follows: 
^'  9th.  If,  in  your  judgment,  the  homicide  complained  of  was 
voluntary  upon  a  sudden  heat  of  passion,  caused  by  a  provo- 
cation apparently  sufficient  to  make  the  passion  iiresistibK 
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die  offense  is  but  minwiinghter — and  in  considering  the 
provocation  you  can  take  into  consideration  the  state  of 
mind  of  the  accused  as  to  intoxication,  and  his  cajwcity  to 
then  resist  provocation." 

It  is  sufficient  to  say  of  this  iptofosed  instmction  that  there 
is  no  evidence  in  the  record  upon  which  to  predicate  it,  and 
as  was  said  here  in  People  y.  Bobetis,  6  CaL  217,  and  often 
since  then  repeated  in  substance,  '^instruction  in  civil  and 
criminal  trials  ahonld  be  drawn  with  some  slight  reference 
to  the  case  made  by  the  evidence." 

6.  The  Cburt,  at  the  instance  of  the  prisoner,  having  in- 
structed the  jury  that  if  they  entertained  a  reasonable  doubt 
whether  or  not  the  priscner  was  capable  of  deliberation  at 
the  moment  of  committing  the  homicide,  they  must  give  him 
the  benefit  of  sudi  doubt,  the  prisoner  thereupon  asked,  the 
Court  to  give  the  following  instruction: 

^  19tL  And  if  yon  have  such  reascmable  doubt  as  to  the 
capacity  to  deUberate — of  defendant — at  the  time  the  act 
was  committed  —  he  is  entitled  to  an  acquittal  of  the  crime 
of  murder  in  the  first  degree."  The  instruction  was  given ; 
but  the  Court  thereupcm  added  ike  following: 

^'In  deliberating  ihere  need  be  no  appreciable  space  of 
time  between  the  intention  to  kill  and  the  act  of  killing. 
They  may  be  as  instantaneous  as  successive  thoughts  of  the 
mind.  It  is  cfolj  necessary  that  the  act  of  killing  be  pre^ 
ceded  by  a  concurrence  ci  will,  deliberation,  and  premedita- 
tion (ML  the  part  of  the  slayer;  and  if  such  is  the  case  the 
killing  is  murder  in  the  first  degree,  no  matter  how  rapidly 
these  acts  of  the  mind  may  succeed  each  other,  w  how  quickly 
they  may  be  followed  by  the  act  of  kiUing."  It  is  now 
claimed  that  there  was  an  error  in  giving  tiiis  last  instruction 
in  connection  with  the  other. 

The  question  of  the  capacity  of  the  prisoner  to  deliberate 
at  the  time  of  the  homicide  having  been,  at  his  instance, 
placed  distinctly  before  the  jury,  there  was  obviously  no 
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error  in  also  instructing  them  aa  to  what  might  amoomt  to 
such  deliberation  on  his  part  —  and  in  doing  so  the  Court 
below  gave  the  precise  inatractiim  which  had  been  given  and 
was  approved  here  in  People  v.  Nichols,  34  Cal.  211. 

7.  The  fifteenth  instmeticm  given  to  the  jury,  as  to  insan- 
ity produeed  by  intoxication,  is  eomrect  It  is  the  same  which 
was  approved  here  in  People  v.  Lewis,  36  CaL  681. 

8.  In  its  eighteenth  instruction,  as  to  the  effect  of  the  in- 
toxicaticm  of  the  prisoner  in  connection  with  determining  the 
degree  of  the  murder,  the  Court  bat  followed  the  rale  hud 
down  here  in  the  case  of  The  PeopU  ▼.  Beleneia,  91  OaL  544, 
and  subsequently  approved  in  the  case  of  The  People  v. 
King,  27  Cal.  507,  and  other  oases  in  this.  Ooort  Iii  ibis 
there  was  no  error. 

We  discover  no  error  in  the  action  of  the  Oonrt  below  in 
any  of  the  proceedings  of  the  triaL  The  various  legal  propo- 
sitions involved  were  correctly  and  distinctly  placed  before 
the  jury  by  the  learned  Judge,  in  an  elaborate  charge,  re- 
markable for  its  clearnesB  and  f orca 

9.  The  last  point  made  is  that  the  Court  erred  in  denying 
the  motion  for  a  new  trial,  on  the  ground  that  the  entire 
evidence  taken  together  shows  that  Ihe  offense  of  the  prisoner 
amounted  to  no  more  than  murder  in  the  second  degree.  I 
have  carefully  read  and  attentively  considered  the  record  in 
this  connection,  and  am  entirely  satisfied  that  upon  the  case 
presented  no  enlightened  and  conscientious  jury  could  have 
done  otherwise  than  find  a  verdict  ef  murder  in  the  first 
degree. 

Judgment  and  order  affirmed. 

Hr.  Juatiee  Cbooxxtt  did  not  coqpiess  n  opinioB« 
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HENBT  E.  ROBINSON  *.  THE  SUPERVISORS  OF 
BUTTE  COUNTY. 


UAM^MMJjn  TO  8UPCSTI80M  TO  Lbtt  A  TAX. —  Wbeo  the  l4eglsl«tiire 

It  tlie  dntf  of  tbe  Snperrtsors  of  a  coanty  to  levy  a  tax  aufflclent  to  pay 
the  Intorcst  on,  and  nltiniatolx  tatlafy  tbo  prinetpal  ot  ontrtandlng 
iModa  of  the  eounty,  the  Board  moat  fairly  exerclae  ^a  jadgmtnt  with  a 
Tlew  to  effect  the  end  contemplatedv  and  if  It  rafnaei  to  do  eo,  may  ha 
eorapelled  hy  the  writ  of  mandate. 

tom^-U  In  eueh  eaae  the  Beard  toffee  a  tax  which  Its  aemben  know  wftt 
not  produce  a  enfllcleBt  aom.  It  will  he  compelled  hy  writ  oi  maadala  la 
lofy  the  additional  pereentace  required. 

The  facts  aie  stated  in  the  opinion. 

Beatty  A  Benson^  for  Petitioner. 

There  was  no  discretion  in  the  Board.  It  was  simply  a 
matter  of  calculation.  The  law  prof^ides  that  it  shall  yearly 
raise  enough  to  pay  the  interest  and  the  bonds  at  maturity. 
The  annual  interest  is  twenty  thousand  dollars,  and,  as  the 
bonds  had  ten  year^  to  run  after  1870;  the  Board  should 
have  levied  a  tax  in  1870  that  would  yield  twenty  thou- 
sand dollars  and  one  tenth  of  the  principaL  It  is  true 
that,  there  being  no  exact  method  of  determining  the  pre- 
cise percentage  necessary  to  raise  the  forty  thousand  dollars, 
the  Board  must  exercise  its  judgment  (not  discretion)  in 
determining  the  necessary  percentage.  But  this  is  just  what 
the  Board  did  not  do,  admitting  the  petition  to  be  true. 
The  Board  exercised  its  discretion  in  refusing  to  carry  out 
the  law,  and  in  determining  it  would  only  raise  a  fraction  of 
the  yearly  interest  We  want  them  compelled  to  exercise 
their  judgment  in  determining  what  percentage  will  be  re- 
quired to  pay  the  entire  interest  and  the  proper  proportion 
of  principaL 
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Hoffmand  d  Stratton,  for  Defendants. 

The  power  of  the  Supervisors  is  exhanste<L  {PeojIU  t. 
Bupetvisofs  of  Behenecbtdy,  86  Barb.  408.) 

When  discretion  enters  into  the  act  of  the  inferior  tribunal 
or  Board,  it  ousts  the  jurisdiction  by  mandate.  {People  v. 
Sexton,  24  OaL  78;  Magee  v.  Calaveras  County^  10  Cal. 
876;  Flugley  v.  Hubbard,  22  CaL  87.) 

Discretion^  in  the  sense  in  which  it  is  used  by  the  autiiori- 
ties  cited,  is  the  exercise  of  judgment — ^^the  power  of  acting 
witiioDt'being  bound  by  any  fixed  rale.  (Burrell's  Law  Dio^ 
ti6nary.)       ^  . 

The  kws  in  question  prescribe  a  fixed  rule,  and  also  pro- 
vide for  the  exercise  of  judgment  The  fixed  rule  is  that  a 
tax  must  be  levied.  Judgment  is  exercised  as  to  the  amount 
to  be  levied.  The  Supervisors  have  levied  a  tax,  and  have 
exercised  their  judgment  as  to  the  amount  For  these 
reasons  the  writ  should  be  denied. 


By  thp  Courts  Wauaox^  6.  J.: 

Tliis  is  an.  application  made  to  this  Court  for  ft  writ  rf 
mandamus  directing  the  Bpard  of  Supervisors  of  Butte 
County  to  increase  tiie  levy  of  taxes  for  the  Railroad  Fund 
of  that  county  from  forty  cents  to  eighty  cents  on  eadi  one 
hundred  dollars  worth  of  .  property  in  the  county.  The 
Board  have,  appeared  and  filed  a  generid  demurrer  to  the 
petition.. 

It  appears  that  the  petitioner  is  the  holder  of  thirty-two 
of  the  bonds,  each  for  one  thousand  dollars,  issued  under 
the  Act  of  March  14th,  1860  (p.  90)  ;  the  amendatory  Act  of 
March  29th,  1860  (p.  133),  and  the  Act  of  April  8th,  1863 
(p.  237),  authorizing  the  County  of  Butte  to  purchase  and 
hold  two  hundred  of  the  first  mortgage  bonds  of  the  Cali- 
fornia N'orthem  Bailroad  Company  (each  for  one  thousand 
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dollars)  and  to  issue  two  hundred  bonds  of  said  county  (each 
for  one  thousand  dollars),  in  the  purchase  of  the  same/ and 
for  other  purposes  connected  therewith.    The  petition  alleges 
that  a  large  sum  for  interest  accrued  is  due  and  unpaid,  and^ 
that  the  Board  levied  a  tax  of  forty  cents  upon  each  one  hun-' 
dred  dollars  worth  of  taxable  property  in  the  county,  and  no 
more,  for  the  Eailroad  Interest  Fund;  and  further,  that  it  is 
the  fact,  and  the  Board  at  the  tipie  well  knew  it  to  be  the 
fact,  that  that  rate  of  taxation  is  insufficient  to  produce  the' 
amount  necessary  to  pay  the  annual' afecruing  interest  upon- 
these  bonds,  etc. 

The  Acts  referred  to,  and  under  which  the  bonds  were , 
issued,  provided  that  the  Kailroad  Interest  Fund,  in  the] 
Oounly  TreasTxry  of  Butte  County,  should  be  made  up  of 
moneys  to  be  collected  upon  the  interest  .coupons  of  the  two ' 
hundred  thousand  dollars  of  bonds  issued  by  the  railroad  * 
(and  which  the  county  held  in  exchange  for  her  own  bonds ' 
issued  for  the  same  anK>unt),  and  that  any  deficiency  result- , 
ing  should  be  supplied  by  taxation,  to  be  levied  and  collected 
in  th^  same  manner  as  other  taxes.    But,  by  an  Act  passed 
in  the  year  1866  (p.  888),  the  Board  were  authorized  to 
exchange  the  railroad  bonds  held  by  the  County  of  Butte 
for  her  own  bonds  outstanding,  at  the  rate  of  two  railroad 
bonds  for  one  county  bond;  and  the  Act  further  provided 
(section  four)  that  ^^  the  Boajrd  of  Supervisors  shall  annually, 
at  the  same  time  and  in  the  same  manner  as  other  taxes  ,are , 
levied,  levy  and  cause  to  be  collected  a  tax  upon  all  the  tax-  * 
able  property  of  the  county  sufficient  for  the  paymeut  of  the 
interest  accruing  from  year  to  year  upon  all  the  bonds  of 
the  county  outstanding,  the  proceeds  of  which  tax  shall  be* 
paid  into  the  Railroad  Interest  Fund  of  said  couttty ;  and  on 
and  after  the  year  1870,  in  addition  thereto,  shall  cause  to  be 
levied  and  collected,  in  like  manner,  yearly,  a  tax  sufficient 
to  redeem  said  bonds  at  maturity.*^ 

Tbe  effect  of  the  statute  was  to  make  it  the  duty  of.ihe 
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Board  to  provide  by  taxation  a  sufficient  amount  to  meet 
the  accruing  interest  on  the  county  bonds  outstanding,  and 
•ko  to  create  a  Bedemption  Fund. 

This  is  the  duty  of  thci  Board,  specially  enjoined  upon 
them  by  the  statute  of  1866,  and  one  to  the  effective  per- 
formance of  which  they  are  bound,  and  in  so  doing  are  to 
fairly  exercise  their  judgment  with  a  view  to  effect  the  end 
contemplated,  to  wit,  the  payment  of  the  accruing  interest, 
and  providing  a  fund  for  the  redemption  of  the  bwds.  The 
petition  alleges,  and  the  demurrer  admits,  for  the  purpose 
of  this  determination,  that  when  the  Board  made  the  levy 
of  forty  cents  it,  and  each  of  the  members  thereof,  well 
knew  that  the  forty  cents  levied  would  not  produce  enough 
to  pay  the  annual  accruing  interest  upon  the  outstanding 
county  bonds  by  from  some  two  thousand  dollars  to  six  thou- 
sand dollars  —  would  not  pay  any  of  the  interest  already 
accrued  and  remaining  unpaid,  nor  provide  any  sam  what- 
soever for  the  Sinking  Fund,  out  of  which  the  bonds  are  to 
be  ultimately  redeemed. 

Upon  the' allegations  of  the  petition  the  petitioner  is  un- 
questionably entitled  to  the  writ,  and  the  demurrer  must  be 
overruled* 


tNo.  2,080.] 


LEWIS  AUTENREITH  v.  JOHN  N.  HESSENAUEB, 
HERMAN  PFENNINGEE,  FERDINAND  BUCK, 
Aim  JOSEPH  LANG- 

Wmn  ov  ABgxsTAiraB  IN  Casb  w  Pasynumhip  PBOpnrr. —  A  partj  who 
foreeloiet  a  mortg««e»  glTen  bj  one  partnor,  on,  and  obtalna  a  therUTt 
deed  for,  an  nndlTlded  Interest  In.  partnenhlp  property,  without  makloc 
Hie  other  partner  a  party  to  the  action.  Is  not  entitled  to  a  writ  of  aa> 
•Istanoe  to  he  placed  In  possession,  as  against  a  receiver  who  has  heen 
api>olnted  hy  the  Conrt,  at  the  Instance  ot  such  other  partDor,  la  aa 
action  commenced  by  him  to  dissolve  the  partnerships  and  hava  the  par^ 
MTshlp  property  sold  to  pay  the  debts. 
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Appbai.  from  the  District  Court  of  the  NinUi  Judicial 
District^  Countj  of  Siskiyou. 

Autenreithy  in  the  foredosure  suit,  made  Pfenninger, 
Buck,  and  Lang  def  endants^  because  they  had  caused  attach- 
ments to  be  levied  on  the  property,  claiming  that  the  liens 
they  had  acquired  by  the  attachments  were  subsequent  to  the 
lien  of  his  mortgaga  Junker,  in  his  complaint  against 
Hessenauer,  claimed  that  the  partnership  was  indebted  to 
ium.  Autenreith  obtained  Ihe  Sheriff's  deed  under  his 
foreclosure  sale  on  the  8d  day  of  May,  1870,  and  on  the 
ninth  of  May  demanded  of  Junker,  the  receiver,  possession 
of  the  property.  His  demand  not  being  complied  with,  on 
the  21st  of  May,  1870,  he  moved  the  Court  for  a  writ  of 
assistance,  and  the  motion  was  denied.  From  the  order 
denying  the  motion  he  appealed. 

The  other  facts  are  stated  in  the  opinioxL 

B.  Steele,  for  Appellant 

[No  brief  on  file  for  Respondent] 

By  ilw  Court,  Bslohisk,  J.: 

We  do  not  think  the  Court  erred  in  denying  the  plaintiff's 
application  for  a  writ  of  assistance. 

When  he  commenced  the  action  to  foreclose  his  mortgage, 
and  from  that  time  till  the  application  for  the  writ  was 
denied  the  Pacific  Brewery — ^the  undivided  one  half  of  which 
was  covered  by  the  mortgage — ^was  in  the  hands  of  a  receiver 
appointed  by  the  same  Court  in  the  case  of  Junker  v.  Eesae- 
nauer.  The  plaintiff's  mortgage  was  dated  January  28th, 
1869,  and  on  that  day  Junker  filed  his  complaint  against 
Hessenauer,  alleging  therein  among  other  things,  that  the 
plaintiff  and  defendant  became  equal  partners  in  the  brew- 
ing business  in  June,  1864,  and  had  continued  to  be  such  up 
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to  the  time  of  the  filing  the  complaint,  and  that  the  partne^ 
ship  property  consisted  in  part  of  tiie  Pacific  Brewery^  and 
praying  that  a  receiver  be  appointed  to  take  charge  of  the 
property;  that  there  be  an  aooonnting  between  the  pardes, 
and  that  the  partnership  be  dissolved,  etc 

The  plaintiff  did  not  make  Junker  a  party  to  his  fore- 
closure suit,  nor  did  he  ever  in  any  way  intervene  in  the 
action  commenced  by  Junker  to  dissolve  the  partnership. 
Both  actions  were  pending  at  the  same  time  and  were  tried 
independently,  one  resulting  in  a  decree  that  the  undivided 
half  of  the  Pacific  Brewery  be  sold  to  satisfy  the  plaintiffs 
mortgage,  and  the  other  adjudging  that  the  whole  property 
was  partnership  property,  and  directing  it  to  be  sold  to  satisfy 
partnership  liabilities.  Whether  the  property  was  in  fact 
partnership  property,  and,  if  it  was,  whether  it  became  so 
before  the  execution  of  the  plaintiff's  mortgage,  and  whether 
there  were  partnership  liabilities,  are  questions  which,  as 
against  the  plaintiff,  had  not  been  tried  when  this  applica- 
tion was  heard,  and  could  not  be  without  some  appro|»iate 
proceedings  instituted  for  that  purpose. 

Until  such  proceedings  were  taken,  and  the  respective 
rights  of  the  parties  determined  thereunder,  the  Court  did 
not  err  in  refusing  to  surrender  to  tiie  plaintiff  a  posseisioB 
which  it  had  taken  and  was  holding  by  its  xeoeiver. 

Order  affirmed. 
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TTJBBS. 


QMmAcn^ — Govts  at  egatty  ksr*  not  the  9ow«r  t»  mate  oontnctt  tor 
parties,  nor  alter  those  wbldi  haTe  been  deliberately  inade. 

CSomBACT  TO  CoMTBT  LAND. —  If ,  In  a  contmet  for  the  sale  and  cooTeyance 
of  land.  It  Is  proTlded  that  the  purchaser  shall  pay  certain  soms  at 
•peellled  times,  and  that.  If  he  falls  to  do  so^  the  seller  shall  he  leleassd 
from  all  his  cAillgatiQna  la  law  or  sanity  to  eosTeiy  the  premises*  and 
the  purchaser  shall  perfect  his  right  to  a  eon?«y*nceb  and  the  purchaser 
makes  default  hi  his  payments,  without  exeuss^  a  Gonrt  of  equity  will 
BOt  tfiforoe  the  contract  against  the  ssQar. 

Ihm«—  In  such  contract  tho  parties  have  mad^  tteio  essontlal  In  performing 
the  Qondltlons  of  the  eontraet*  and  Oovrts  of  eoulty  will  not  Inquire  Into 
their  motlTe  for  doing  so. 

AfpbaI  from  the  Dktriet  Orart  of  the  Eoardi  JudioUd 
Distriety  aty  and  Oannty  of  San  F^nmeiaoo. 

The  following  is  the  ccmtiaot  for  the  sale  ci  land,  referred 
to  in  the  opinion.  An  action  was  oonuDenoed  on  the  4th 
day  of  Januaiy,  ISGQ^  to  enforce  a  specifio  perfonnanoe  of 
the  contract.  Wright  assigned  the  contract  to  the  plaintiffs 
en  the  27th  day  of  Noyember,  1868 ; 

^'  Article  of  agreement  made  and  entered  into  the  Ist  day 
of  Jnly,  1867,  between  Hiram  Tnbbs^  party  of  the  first  part, 
and  Horace  Wright,  both  parties  of  the  Town  of  Clinton, 
Alameda  County,  State  of  California,  of  the  second  part,  in 
the  manner  following: 

''  That  the  said  party  of  the  first  part,  for  the  considera- 
tion hereinafter  expressed,  hereby  agrees  to  sell  nnto  the 
said  party  of  the  second  part  a  certain  parcel  of  land  in  the 
Town  of  Clinton,  in  block  nnmber  (106)  one  hundred^  and 
fire,  commencing  fifty  feet  from  the  comer  of  Jones  and 
Lacy  streets,  on  Jones  street;  and  thence  along  Jones  street 
one  hnndred  feet;  and  thenoe  parallel  with  Lacy  street  one 
hundred  and  fifty  feet;  and  thence  parallel  with  Jones  street 
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one  hundred  feet;  and  thence  parallel  with  Lacy  street  one 
hundred  and  fifty  feet,  to  Jones  street,  the  place  of  b^;in- 
ning;  the  same  being  a  lot  of  land  one  hundred  by  one 
hundred  and  fifty  feet,  in  block  number  one  hundred  and 
five,  as  per  official  map  of  the  Town  ci  Olinton,  recorded  at 
San  Leandro,  Alameda  County,  State  of  California,  for  the 
sum  of  four  hundred  United  States  gold  dollars,  which  the 
said  party  of  the  second  part  hereby  agrees  to  pay  to  the 
said  party  of  the  first  part,  as  f  oUows :  Four  hundred  dollars 
on  or  before  July  1st,  1870,  with  interest  at  the  rate  of  one 
per  cent  per  month,  payable  quarterly,  in  advance,  on  the 
first  days  of  January,  April,  July,  and  October  of  each  year 
till  paid.  Principal  and  interest  payable  in  United  States 
gold  coin.  And  the  said  party  of  the  second  part  agrees  to 
pay  all  State,  city,  and  county  taxes,  or  assesonents  of  what- 
soeyer  nature,  which  are  or  may  become  due  on  account  of 
above  mentioned.  In  the  event  of  failure  to  comply  with 
the  terms  hereof  by  the  party  of  the  second  part,  the  partv 
of  the  fiiBt  part  shall  be  released  from  all  obligations  in  law 
or  equity  to  convey  said  property,  and  said  party  of  the 
second  part  shall  forfeit  all  right  thereto.  And  the  said 
party  of  the  first  part,  on  receiving  such  payment  at  the 
time  and  in  the  manner  above  mentioned,  shall  execute  and 
deliver  to  the  said  party  of  the  second  part,  or  to  his  assigns, 
a  proper  deed.  And  it  is  understood  that  the  stipulations 
aforesaid  are  to  apply  to  and  bind  the  heirs,  executors, 
administrators,  and  assigns  of  the  respective  parties. 

''In  witness  whereof  the  parties  to  these  presents  have 
hereunto  set  their  hands  and  seals  the  day  and  year  above 
written.^ 


The  Court  below  gave  judgment  in  favor  of  the  plaintiffy 
and  the  defendant  appealed. 
The  other  facts  are  stated  in  the  opinion. 
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Oamphell,  Fax  &  Campbell,  tar  Appellant. 

Wlule  there  are  many  cases  where  time  is  not  in  equity 
held  to  be  of  the  ^*  essence  of  the  contract/'  yet  the  parties 
by  their  express  agreement  may  make  it  so^  and  in  such 
case  equity  will  not  change  the  agreement  to  benefit  either 
party,  but  will  leave  them  to  their  l^al  remedy,  (Fry  on 
Spec.  Perf.  of  Contracts,  Sec  710.) 

Time  is  originaUy  of  the  essenc9  of  the  contract  in  view 
of  a  Court  of  equity,  whenever  it  appears  to  have  been  the 
real  intention  of  the  parties  that  it  shoidd  be  so^  etc  {Pot- 
ier  y.  Tidtle,  22  ConiL  512 ;  Benedid  v.  Lynch,  1  John.  Ch. 
819 ;  Colslake  r.  TeU,  1  Russell,  375 ;  Bodine  v.  Gladding,  21 
iPenn.  54;  King  v.  WiUon,  6  Beaver  B.  194;  Brown  v.  OoviU 
laud,  6  OaL  571;  Peairia  y.  CoviOaud,  6  CaL  617;  Green  v. 
CMiUaud,  10  CaL  817;  Webber  y.  MarshaU,  19  CaL  447.) 

6^fi0y  i£  Brandon,  for  Themselvea* 

The  result  in  equity  of  a  eontraet  of  sale  ia,  that  tbe  tiling 
•old  becomes  the  property  of  the  purehaser,  and  the  pur* 
ehase  numey  the  property  of  the  vendor,  and  the  vendor 
holda  ike  estate  in  trust  for  the  purchaser  subjeet  to  the  pay* 
ment  of  the  purchase  money,  (Story's  Equity  Jusiepru* 
deuce,  VoL  II,  Sec  790;  Dart's  Vendors  and  Purchasers, 
*114;  Fry  on  Speeific  Performance,  *377;  HilKard  ou 
Vendors,  6,  7.) 

In  liie  case  at  bar,  therefore,  ike  defendant  held  the  estate 
in  trust,  subject  to  ihe  payment  of  the  purchase  money,  four 
hundred  dollars,  on  or  before  July  let,  1870,  with  interest. 

The  money  and  a  deed  for  ezeention  were  tendered  in 
Deoemb:'!,  1868* 

The  question  of  the  hardship  of  a  contract  (which  is  to 
prevent  its  m^forcement)  is  to  be  judged  of  at  the  time  it  wa& 
entered  into ;  if  it  be  then  fair  and  just,  it  will  be  immaterial 
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that  it  may,  by  the  force  of  subsequent  drcumstances  and  a 
change  of  events,  have  become  less  beneficial  to  one  party, 
except  where  those  subsequent  events  have  been  in  some 
way  due  to  the  party  who  seeks  the  performance  of  the  con- 
tract    (Pry  on  Specific  Performance,  ♦116,  107,  119.) 

Equity  discriminates  between  those  terms  of  the  contract 
which  are  formal,  and  a  breach  of  which  it  would  be  inequi- 
table in  either  party  to  insist  on  as  a  bar  to  the  other's  rights, 
and  those  which  are  of  the  substance  and  essence  of  Ihe 
agreement,  and  applies  to  contracts  those  principles  which 
have  governed  its  interference  in  relation  to  mortgagefti 
(Fry  on  Specific  Performance^  *312.) 


^y  tlie  Oourt,  RrobieBi  J.i 

The  contract  of  sale  which  the  plaintiffs,  wlio  are  tfie 
assignees  of  the  purchaser,  seek  to  have  specificaUy  enforced 
provides  that  the  interest  on  the  purchase  money  shall  be 
paid  quarterly  in  advance  on  the  first  days  of  January, 
April,  July,  and  October.  The  principal  sum  was  to  be  paid 
on  or  before  July  1st,  1870— three  years  from  the  date  of 
the  contract  The  interest  up  to  January  Ist,  1868,  was 
paid  in  advance,  but  the  interest  for  the  next  quarter  was  not 
tendered  until  the  last  day  of  February,  1868.  The  de- 
fendant refused  to  receive  the  money  and  stated  to  the  pur- 
chaser that  he  had  forfeit^  his  contract  The  plaintiff,  in 
December,  1868,  before  the  commencement  of  tlie  action, 
tendered  to  the  defendant  the  principal  sum  and  all  the  in- 
terest then  due,  according  to  tiiie  tonus  of  the  contract 

The  fact  that  the  purchaser  did  not  tender  the  amount 
which  became  due  on  the  first  of  the  two  qua^rters  succeed- 
ing January  1st,  1868,  is  not  material ;  for  if  a  Court  of  equity 
can  excuse  the  delay  in  tendering  the  money  which  became 
due  on  the  last  mentioned  day,  the  failure  to  t^der  die 
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interest  for  the  next  two  quarters  at  the  times  mentioned  in 
the  contraet  is,  ander  the  circumstanoesj  readily  exensable. 

The  contract  contains  the  following  covenant:  ^^  In  the 
event  of  failure  to  comply  with  the  terms  hereof  by  the 
party  of  the  second  part  [the  purchaser]  the  party  of  the 
first  part  shall  be  released  from  all  obligations,  in  law  or 
equity,  to  convey  said  property,  and  said  parly  of  the  second 
part  shall  forfeit  all  right  thereto."  The  plaintiffs  rely  upon 
the^mle  which  has  so  frequentiy  been  applied  by  Oourts  of 
equity,  that  time  is  not  of  the  essence  of  the  contract,  or  as 
it  is  better  expressed  by  Parsons  in  his  excellent  work  on 
Contracts,  that  time  is  not  necessarily  of  the  essence  of  a 
contract.  The  defendant,  while  denying  the  applicability  of 
the  rule  to  contracts  for  the  sale  of  properly  of  the  character 
of  that  in  controversy — dty  or  town  lots — ^particularly  in  this- 
State,  where  such  property  is  as  marketable  and  as  subject' 
to  fluctuations  in  value,  and  is  bou^t  and  sold  with  the 
same  facility  as  personal  property,  yet  he  relies  tiore  upon  a 
necessary  qualification  of  the  rule:  which  is  that  time  is  of 
the  essence  of  a  contract^  if  it  be  made  so  by  the  parties 
themselves,  or  by  the  circumstances  of  the  case.  He  insists' 
that  the  clause  of  the  contraet  above  cited,  shows  diat  the 
parties  intended  that  the  time  for  the  perf ormanoe  of  the 
contract  on  the  part  of  the  purchaser  should  be  material,  and 
of  the  essence  of  the  contract  The  parties  agreed  thai  a 
failure  on  the  part  of  the  purchaser  ^^  to  comply  with  the 
terms  hereof  '^ — ^that  is  to  say,  to  pay  the  money  according 
to  the  terms  of  the  contract— should  operate  as  a  release  of 
the  vendor  from  all  obligation  to  convey  the  premises  to  the 
purchaser  or  his  assignees;  and  to  make  the  matter  still 
clearer,  and  to  show  that  the  parties  intended  to  make  time 
essential,  it  was  agreed  that  such  failure  diould  release  him 
from  all  obligation  "  in  law  or  equity  "  to  convey  the  prem- 
ises. The  parties  farther  agreed — as  if  to  place  the  matter 
beyond  all  doubt — ^that  in  case  of  such  failure  on  the  part  of 
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tJie  purchaser  he  should  forfeit  aU  right  to  a  oonyeyanocs.  It 
would  be  difficult  to  express  with  greater  clearness  and  cer- 
taintjy  than  the  parties  did  in  this  contract,  that  time  is  of 
the  essence  of  the  contract,  except  it  were  done  by  the  inser- 
tion of  those  very  words  in  the  instrument.  Courts  of  equity 
have  not  the  power  to  make  contracts  for  parties,  nor  to  alter 
those  which  the  parties  have  deliberately  made;  and  when- 
ever it  appears  that  the  parties  have  in  fact  contracted,  that 
if  the  purchaser  make  default  in  the  payments,  as  agreed 
upon,  he  shall  not  be  entitled  to  a  conveyance,  and  shall  lose 
the  benefit  of  his  purchase;  and  when  it  also  appears  that 
the  purchaser  is  without  excuse  for  his  delay,  the  Courts  will 
not  relieve  him  from  the  consequences  of  his  default.  The; 
will  not  inquire  into  the  motive  or  the  sufficiency  of  the 
motive  that  induced  the  parties  to  contract,  that  time  should 
be  essential  in  the  performance  of  any  of  the  agreements 
contained  in  the  contract  of  purchase ;  but  if  it  appears  ftat 
the  parties  have  thus  contracted,  the  Courts  of  equity  wiU 
not  disregard  the  contract  in  order  to  give  effect  to  some 
vague  surmise,  that  all  that  the  vendor  intended  to  secure 
by  the  contract,  was  the  payment  of  the  purchase  money, 
with  interest,  at  some  indefinite  time. 
Judgment  reversed,  and  cause  remanded  for  a  new  triaL 

Ifr.  Jvstioe  Obookir  did  not  at  in  this 
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Argoment  for  Pettttoner. 
[Mo.  1,816.1 

THE  CENTRAL  PACIFIC  RAILROAD  COMPANT  v. 
THE  BOARD  OF  EQUALIZATION  OF  PLACER 
COUNTY. 

Casss  in  which  CnmoBABi  will  Lib. —  The  only  euei  In  which  the 
writ  of  certiorari  will  lie  are  ttiose  hi  which  an  inferior  tcihanal,  Board, 
or  officer  exercitlnx  judicial  functions,  has  exceeded  the  Jurisdiction  of 
such  tribunals.  Board,  or  officer,  and  there  is  no  appeal,  nor.  In  the 
judgment  of  the  Court,  any  plain,  speedy,  and  adequate  remedy. 

JuBiBDicnoN  —  OoNSTBUCTxoN  OF  Statutb. —  The  words  in  section  four 
hundred  and  flf  ty-siz  of  the  Practice  Act  "  has  exceeded  the  jurisdiction 
of  such  tribunal.  Board,*'  etc.,  present  substantially  the  same  idea  as 
the  words  "has  regularly  pursued  the  authority  of  such  tribunal, 
Board/'  etc.,  in  section  four  hundred  and  sixty-two  of  that  Act 

Dbtinition  of  Jdkzbdiction. —  The  general  definition  of  jurisdiction  Is  the 
power  to  hear  and  determine,  and,  as  applied  to  a  particular  claim  or 
controversy,  is  the  power  to  hear  and  determine  that  controversy. 

■bbob  as  to  Rbasons  and  Byidsnci  not  to  hi  Rbyibwbd  ofon 
Cbbtiobau. —  Brroneoos  views  entertained,  or  Incorrect  reasons  as- 
signed, or  evidence  erroneously  admitted  in  deciding  tiie  controversy,  do 
not  make  a  case  of  want  of  jurisdiction,  and  are  not  to  be  considered 
npon  certiorarL 

Cebtiobabt  to  the  Board  of  Supervisors  of  Placer  County, 
sitting  as  a  Board  for  the  equalization  of  taxes. 

The  plaintiff  is  the  owner  of  forty  and  one  half  miles  of 
railroad  in  Placer  County.  The  property  was  valued  by  the 
Assessors  at  twelve  thousand  dollars  per  mile^  and  the  plain- 
tiff applied  to  the  defendant  to  reduce  the  valuation  to  six 
thousand  dollars  per  mile. 

The  other  facts  are  stated  in  the  opinion. 

[Por  reports  of  a  similar  proceeding  between  llie  same 
parties,  see  82  Cal.  582  and  34  CaL  853.] 

8.  W.  Sanderson,  for  Petitioner,  argued  that  the  review  of 
the  proceedings  of  the  inferior  tribunal  is  not  to  be  oonfiiied 
to  the  bare  question  whether  the  subject  matter,  as  a  wbolD^ 
or  the  parties,  or  either  of  them,  were  within  or  without  tbe 
jurisdiction,  but  must  extend  to  all  questions  affectiu^ 
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mode  in  which  the  jurisdiction  or  the  power  of  the  inferior 
tribunal  has  been  exercised*  He  also  argaed  that  section 
four  hundred  and  sixty-two  of  the  Practice  Act  should  be 
construed  as  enlarging  the  meaning  of  section  four  hundred 
and  fifty-six  so  as  to  give  a  united  meaning,  to  the  effect  that 
the  review  may  extend  far  enou^  to  determine  whether  the 
subject  matter  and  the  parties  were  such  as  the  inferior  tri- 
bunal had  authority  to  deal  with,  and  whether  it  dealt  with 
them  in  the  manner  authorized  by  law.  (Nihle  v.  Post's 
Administrators,  25  Wend.  291,  and  cases  cited  in  brief  in 
that  case ;  Baihbun  v.  Sawyer,  16  Wend.  451 ;  Morehouse  v. 
HoUister,  2  Seld.  324;  Whitney  v.  Board  of  Delegates  of  San 
Francisco  Fire  Department,  14  Cal.  500 ;  Lowe  v.  Alexander, 
16  Cal.  300;  Blair  v.  Hamilton,  32  Cal.  49.) 

T.  B.  McFarland  and  E.  L.  Craig,  for  Bespondent,  argued 
that  the  writ  of  certiorari  can  be  granted  only  where  the 
jurisdiction  of  the  inferior  tribunal  has  been  exceeded,  and 
that  mere  error  committed  in  ruling  upon  the  admissibility 
of  evidence  by  such  tribunal,  having  full  power  and  au- 
thority to  hear  and  determine  a  matter,  is  not  in  excess  of 
jurisdiction  within  the  meaning  of  the  Practice  Act  {Ex 
Parte  Hanson,  2  Cal.  263 ;  Clay  v.  Hoagland,  6  OaL  476 : 
CovUer  v.  Starh^  7  Cal.  244;  Wfctfney  v.  Board  of  Delegaies, 
14  Cal.  479;  Comstock  v.  Clemens,  19  CaL  7;  People  ▼. 
Bumey,  29  Cal.  469 ;  People  v.  DwineUe,  29  Cal.  632 ;  Peopte 
▼.  Johnson,  80  Cal.  98;  Winter  v.  FUpatrick,  86  CaL  269.) 

By  the  Court,  Waixaok,  0.  J.: 

This  is  an  application  made  to  this  Court. for  a  writ  of 
certiorari  to  review  the  proceedings  of  the  Board  in  the 
valuation  of  the  railroad  of  the  Central  Pacific  Kailroad 
Company,  in  Placer  County.  The  proceedings  instituted 
before  the  Board,  and  to  review  which  is  the  purpose  of  the 
present  application,  were  proceedings  commenced  thcro  by 
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the  railroad  oompaziy^  by  its  prtitito  fliedi  praying  the 
Board  to  reduoe  the  amount  at  which  the  respective  Asses- 
sors of  the  several  revenue  districts  of  Placer  County  had 
fixed  the  taxable  value  of  said  road.  The  Board,  after  a 
hearing,  denied  the  petition. 

The  office  of  the  writ  of  certiorari  in  this  State  is  defined 
by  statute  (Pr.  Act,  Sec  466),  and  only  embraces  cases  in 
which  ^'an  inferior  tribunal.  Board,  or  officer,  exercising 
judicial  functions,  has  exceeded  the  jurisdiction  of  sudb 
tribunal,  Board,  or  officer,  and  there  is  no  appeal  nor,  in 
the  judgment  of  the  Court,  any  plain,  speedy,  and  adequate 
remedy.'^  These  are  the  only  cases  in  whidb  the  writ  lies, 
and  upon  its  return  the  sole  inquiry  to  be  made  is  '^  whether 
the  inferior  tribunal,  Board,  or  officer,  has  regularly  pursued 
the  authority  of  such  tribunal.  Board,  or  officer/'  (Sec.  462.) 
^  Has  exceeded  the  jurisdiction  of  suidi  tribunal,  Board/^  etc., 
and  ^^  has  regtdarly  pursued  the  authority  of  su4:h  tribunal. 
Board/*  etc.,  as  expressed  in  these  two  respective  sections 
of  the  Practice  Act,  present  substantially  the  same  idea. 
Mere  irregularity  intervening  in  the  exercise  of  an  admitted 
jurisdiction  —  mere  mistakes  of  law  committed  in  conducting 
the  proceedings  in  an  inquiry  which  the  Board  had  authority 
to  entertain  —  as,  for  instance,  the  admission  of  evidence  not 
the  best  in  degree,  or  not  applicable  to  the  issue  in  hand, 
are  not  to  be  considered  here  upon  certiorari,  otherwise  that 
writ  is  to  be  turned  into  a  writ  of  error. 

That  the  Board  of  Equalization  of  the  County  of  Placer 
had  authority  in  the  first  instance  to  entertain  the  com- 
plaint made  to  them  by  the  railroad  company  in  this  case  is 
not  questioned.  It  is  claimed,  however,  that  the  Board,  in 
determining  the  assessable  value  of  the  railroad  proper,  re- 
ceived and  acted  upon  eeirtain  iHegtl  evidence  adduoed 
before  it  by  the  people  who  resisted  the  application  of  the 
railroad  company  for  a  reduction  of  the  valuation  of  their 
road.    This  evidenoe  ooncer&ed  the  amount  of  pro^wlHUk 
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had  been  earned  by  the  road  in  the  prosecution  of  its  busi- 
ness. 

The  Taluation  which  the  Assessor  had  placed  upon  the 
property  of  the  road  was  not  disturbed  by  the  Board — no 
affirmative  action  was  taken  by  it — it  simply  refused  to  dis- 
turb that  which  had  already  been  done  by  Uie  Assessor,  and 
left  unchanged  the  valuation  he  had  made. 

It  is  now  claimed  that  in  this  respect  the  Board  exceeded 
its  jurisdiction — that  U  did  not  regularly  pursue  its  author- 
iiy  in  the  premises. 

Jurisdiction  is  the  power  to  hear  and  determine — ^this  is 
its  general  definition.  Jurisdiction,  as  applied  to  a  par- 
ticular claim  or  controversy,  is  the  power  to  hear  and 
determine  that  controversy. 

The  mere  grounds  upon  which  the  determination  i^ 
reached  may  or  may  not  be  correct  in  themselves.  These 
may  be  supported  by  evidence  inadmissible  when  tested  bv 
the  rules  governing  the  introduction  of  evidence.  The 
reasons  given  for  the  conclusion  arrived  at  may  or  may  not 
be  such  as  address  themselves  to  the  judgment  of  others; 
but  erroneous  views  entertained,  or  incorrect  reasons  as- 
signed, or  evidence  erroneously  admitted  in  deciding  the 
controversy,  do  not  make  a  case  of  want  of  jurisdiction. 
The  judgment  of  the  Board  of  Equalization  upon  the  ques- 
tion of  valuaticm  involved  was  the  purpose,  and  the  lawful 
purpose,  had  in  view  by  the  railroad  company  when  it  pre- 
sented its  petition  before  it  praying  a  reduction  of  valuation. 
The  judgment  of  the  Board  upon  that  question  was  obtained. 
That  judgment  was  to  ihe  effect  that  no  reduction  ought  to 
be  made.  The  company  now  come  here  to  say  that  in  arriv- 
ing at  that  particular  judgment  the  Board  exceeded  ite 
powers.  The  preposition  then  is,  that  if  a  question  of  valu- 
ation be  brought  before  the  Board,  and  it  determine  it  one 
way — that  is,  reduce  the  valuation — ^then  it  is  a  determina- 
tion within  its  jurisdiction  to  make ;  but  if  it  determine  it 
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the  other  way  —  that  is,  refuse  to  make  the  reduction  —  then 
fiuch  determination  is  one  without  the  lawful  jurisdiction  of 
the  Board  to  make.  But  the  eonclusive  answer  to  this  i8> 
that  jurisdiction  over  a  question  presented  being  conceded, 
carries  with  it  necessarily  the  authority  —  the  mere  power  — 
to  decide  the  question  either  way  —  that  to  hold  that  there 
was  jurisdiction  to  decide  in  only  one  way,  and  not  in  the 
other,  is  to  say  that  there  was  in  reality  no  question  before 
the  Board  at  all  —  it  is  to  dictate  the  determination  in  ad- 
vance. 

We  are  of  opinion  that  the  writ  be  dismissed;  and  it  is  so 
ordered. 


[Ma  2,7S4.] 

DENNIS  0.  FEELY  v.  SILAS  SHIRLET. 

SrmiKiNo  Out  Pabt  or  a  Plbadimo. —  The  rallns  of  ttie  Court  In  itrlkliig 
oat  a  portion  of  a  complaint  or  answer  does  not  form  a  part  of  the 
jndgment  roll,  and  cannot  be  rcrlewed  on  appeal,  onleaa  made  a  part  of 
the  record  bj  a  statement  or  httl  of  esceptlona. 

Issuns  IN  Plbadings. —  If  the  complaint  avers  that  the  defendant  wrong- 
folly  broke  down  the  platntlff*s  flume  for  carrjing  water,  and  the  answer 
denies  that  the  defendant,  wrongfully  or  otherwise,  broke  down  the 
flnme.  It  Is  an  admission  that  the  defendant  broke  down  the  flome,  and 
only  a  denial  of  Its  wrongful  character. 

Damages  fos  WnoNoruL  Act. —  If  a  complaint  aTors  the  commission  of  a 
wrongful  act  by  the  defendant,  and  the  answer  merely  denies  the  wrong- 
ful nature  of  the  act,  and  the  plaintiff  owns  the  property  upon  which  the 
Injury  was  done,  the  plaintiff  la  entitled  to  aomlnal  dawaiea  wlthont 
proof  that  the  defendant  committed  the  aet 

Appbal  from  the  District  Court  of  the  Third  Judicial  Dift- 
tricty  Santa  Olara  County. 

The  complaint  averred  that  the  plaintiff  waa  the  owner 
and  in  possession  of  a  ditch  and  flume,  constructed  for 
conducting  water,  and  that  he  had  for  a  long  time  been 
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oo&yeying  water  in  the  same  for  irrigating  his  land,  and  that 
the  defendant  wrongfullj  and  unlawfully  pulled  down  and 
destroyed  the  flume  and  diverted  the  water.  There  was  a 
prayer  for  an  injunction  and  for  ju^ment  for  damages. 

The  answer  denied  that  the  defendant  wrongfully  and  ym- 
lawf uUy,  or  otherwise,  pulled  down  or  destroyed  the  flume 
and  ditch. 

The  Court,  on  motion  of  the  plaintiff,  strudk  out  a  portion 
of  the  answer. 

The  defendant  filed  a  statement  and  moved  for  a  new  trial, 
and  appealed  from  the  judgment,  and  from  an  order  of  the 
Court  below  denying  a  new  trial 

In  the  printed  transcript,  the  appellant  included  in  the 
judgment  roll  the  respondent's  notice  of  motion  to  strike  out 
a  portion  of  the  answer,  and  the  order  made  by  the  Court 
granting  the  motion,  but  said  notice  and  order  were  not 
made  a  part  of  the  bill  of  ezoeptions  or  included  in  the  state- 
ment 

The  other  facts  are  stated  in  the  opinioo. 

0.  0.  Stephens,  for  Appellant 
Belden  &  Taunger,  for  Beepondenl 
By  the  Court,  NiLXSy  J.: 

The  ruling  of  the  Court  in  striking  out  a  portion  of  Ae 
answer  eannot  be  reviewed  upon  this  appeal,  ainoe  it  forms 
no  part  of  the  judgment  rolL  (Dimmieh  t.  CampbeB,  81 
Cal.  238;  Uoore  v.  Del  VdOe,  88  CaL  174.) 

The  motion  for  a  nonsuit  was  properly  denied.  The 
breaking  of  the  flume  was  distinctly  alleged  in  tiie  eom- 
plaint,  and  the  answer  took  issue  upon  the  wrongful  diarac- 
ter  of  the  act  merely,  but  did  not  deny  its  commission.  The 
breaking  was,  therefore,  an  admitted  fact;  and,  concedm? 
the  plaintijFs  right  of  property  in  the  flume,  no  proof  of 
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the  breaking  was  requisite  to  establish  his  right  to  recover 
at  least  nominal  damages. 

The  testimony  in  the  case  was  conflicting^  and  there  ap- 
pears sufficient  testimony  to  support  the  findings  pf  the  Court 
upon^  all  the  issues  made  by  the  pleadings. 

Judgment  and  order  affirmed. 


[No.  2»264.1 

ALFRED  SMITH  v.  JAMES  O'HARA  xt  ax. 

IVPBOFBiATioM  OT  Watuu — If  th«  flnt  approprtatoF  of  water  takes  only  a 
part  of  the  qaantlty  flowing  in  a  stream,  another  may  afterward  appro- 
priate the  remainder,  and  If  the  first  appropriates  the  water  only  dnrint 
eertain  days  in  the  week,  another  may  afterward  take  during  the  ro- 
mainlng  days  of  the  week. 

Saui  OF  A  Ditch. —  The  sale  of  a  ditch  nsed  for  appropriating  water  must 
be  evidenced  by  a  deed.    Snch  sale  cannot  be  proved  by  parol  evidence. 

Pbiob  Apfbopriation  of  Watbb. —  Ono  who  enters  into  the  possession  of  a 
ditch  used  for  appropriating  water,  under  a  verbal  sale  made  to  him  of 
the  same,  does  not  succeed  to  the  rights  of  the  seller,  so  as  to  claim 
the  benefit  of  the  seller's  prior  appropriation  of  the  water  flowing  in  tho 
tame,  but  must  date  his  appropriatkni  from  the  ttmfi .  he  enters  into 
possession. 

Appeal  from  the  District  Court  of  the  Fifth  Judicial  Die- 
trict,  Tuolumne  County. 

The  plaintiff  alleged  in  hia  complaint  that  he  and  his 
grantorsi  since  1851^  had  owned  a  ditch  known  as  Woods' 
Ditch,  and  had,  until  prevented  from  doing  so  by  defendants, 
appropriated  in  it  all  the  night  and  Sunday  water  flowing  in 
Woods'  Creek,  to  the  extent  of  eighly-four  inches,  and  had 
also  appropriated  in  it  all  the  day  water,  to  the  extent  of 
eighty-four  inches,  except  the  first  twenty-five  inches  flow- 
ing down  the  same ;  that  plaintiff  became  the  owner  of  said 
property  in  1868,  and  that  defendants  had  diverted  said 
waters  and  appropriated  the  same,  and  threatened  to  con- 

VOU  XUII.— 24 


872  Smith  v.  CVHaba.  [Sup-Ct 

BteteniMit  of  Ftets. 

tinue  to  do  80.  Judgment  was  asked  for  damages  and  a  per- 
petual injunction. 

The  defendants  were  miners,  who  were  using  the  water  in 
Woods'  Creek  for  mining  purposes^  and  claimed  that  thej 
had  located  their  mining  ground  before  the  water  was  ap- 
propriated in  the  ditcL 

The  Court  gave  the  jurjr  the  following  instructi<ms: 

^That  if  at  the  time  Woods  constructed  his  ditch  the 
waters  of  Woods'  Creek  had  to  a  certain  extent  been  used 
hj  miners  at  work  in  the  bed  and  banks  of  said  creek  in  the 
working  of  their  mining  claims,  they  making  no  claim  to 
the  use  of  the  waters  of  said  creek  on  Sundays  or  in  the 
night-time,  then  Woods  might,  during  Sundays  and  the 
night-time,  take  for  his  own  use,  for  a  useful  purpose,  the 
waters  of  said  creek,  and  turn  them  into  his  ditch,  to  be  used 
elsewhere  than  in  the  bed  or  banks  of  said  creek;  and  if 
you  believe,  from  the  evidence,  that  such  use  and  appro- 
priation of  the  waters  of  Woods'  Creek  was  acquiesced  in 
by  the  said  miners,  Woods  and  the  miners  mutually  using  the 
waters  of  said  creek  in  the  manner  and  at  the  times  m- 
dicated,  then  Woods,  by  such  appropriation,  followed  by  a 
continued  use  of  the  same,  would  acquire  such  a  right  to  the 
use  of  the  waters  of  said  creek  during  Sundays  and  night- 
time as  would  forbid  the  said  miners^  without  his  consent, 
from  taking  for  their  use  the  waters  of  said  creek  during 
Sundays  and  nightrtime,  when  by  such  taking  they  should 
deprive  Woods  of  the  use  of  the  waters  by  him  so  originally 
taken  and  continuously  used  for  a  useful  .purpose  durisg 
Sundays  and  nightrtime.'' 

The  defendants  excepted  to  lliis  charge. 

The  Court  then  submitted  the  following  special  issues  to 
the  jury,  whidi,  after  tliey  had  retired,  they  answered  as  fol- 
lows : 
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"  let.  To  how  many  inches  of  water  is  plaintiff  entitled  of 
the  waters  of  Woods'  Creek  during  the  night-time  and  Sun* 
dsLjSy  as  against  defendants  in  this  action} 

"Answer — Eighty-four  (84)  inches. 

"2d.  To  how  many  inches  of  water  of  Woods'  Greek 
were  the  miners  in  Woods^  Greek  entitled  in  the  day-time, 
prior  to  any  appropriation  of  the  waters  of  Woods'  Greek 
hy  the  plaintiff  2 

"Answer  —  Twenlgr-five  (26)  inches. 

**  8d.  After  allowing  for  the  amount  of  water  of  Woods' 
Greek  to  which  you  may  find  the  miners  of  Woods'  Greek 
entitled  as  against  plaintiff,  to  how  many  inches  of  water  is 
plaintiff  entitled  as  against  the  defendants? 

"Answer — Eighty-four  (84)  inches. 

"  4th.  Did  the  defendants^  between  the  Ist  Akj  of  Octo- 
ber, 1868,  and  25th  day  of  June,,  1869,  deprive  the  plain- 
tiff of  the  use  of  any  water  to  which  he  was  entitled  as 
against  the  defendants  t 

"Answer  —  Yes. 

"  6th.  If  defendants  have  deprived  the  plaintiff  of  the  use 
of  any  water  to  which  he  was  entitled,  what  damage  has 
plaintiff  sustained  by  reason  of  sudi  acts  of  defendants} 

"  Answer — One  Imndred  and  four  (104)  dollars." 

The  Gourt  rendered  judgment  for  the  plaintiff,  and  en- 
joined the  defendants  from  appropriating  the  night  and 
Sunday  water  to  the  extent  of  eight-four  inches,  and  any 
of  the  day  water  to  the  extent  of  eighty-four  inches,  after 
they  had  first  taken  out  twenty-five  inches.  The  def endante 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

Caleb  Dorsey,  for  Appellants. 

After  ownership  of  the  locator  once  attaches  by  prior 
appropriation,  it  continues  nights  and  Sundays,  as  well  as  at 
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Oth^  times.  Because  a  party  did  not  use  his  property  at 
the  times  when  the  laws  of  nature  and  the  law  of  society 
require  him  to  rest  from  his  labor^  and  because  he  acts  in 
obedience  to  such  laws,  is  no  reason  why  he  should  be  de- 
prived of  his  property  on  account  of  its  non-user  during  such 
times.  Such  a  principle  would  c^tainlj  be  novel  and  veiy 
unjust  The  answer  to  the  question  did  not  tend  to  prove 
any  appropriation  at  all,  and  only  tended  to  confuse  and  mis- 
lead the  jury.  It  was  error  to  have  permitted  the  question  to 
be  asked  the  witness.  The  mere  fact  that  defendants  did 
not  object  to  plaintiff  taking  the  water  when  Ihey  were 
not  using  it,  without  suspecting  or  knowing  that  he  intended 
to  daim  the  water  as  against  them,  was  no  acquiesoence  on 
the  part  of  defendants  such  as  would  afterwards  estop  them 
from  claiming  the  water  from  plaintiff.  The  silence  of 
defendants  under  such  cijreomstanceB  was  no  estoppel  which 
would  prevent  them  from  asserting  their  rights  to  the  water 
during  the  night-time  and  Sundays.  In  order  to  create  an 
estoppel  by  silence,  there  must  be  something  fraudulent  in 
the  silence.  The  silence  must  be  equivalent  to  an  admission 
of  plaintiff's  right  to  the  water,  and  it  must  appear  thai 
plaintiff  relied  <m  such  admission  and  was  misled  by  it 
{Ferris  v.  Coover,  10  Cal.  68 ;  Damia  v.  Davis,  26  CaL  41.) 

Edwin  A.  Rodgers,  for  Bespondent. 

Itespondent  contends  that  there  may  be  an  appropriation 
of  the  waters  of  a  stream  by  A.  for  a  given  portion  of 
the  time  and  for  a  particular  purpose^  and  also  by  B.  for 
the  remainder  of  the  time  and  for  a  different  purpose,  and 
that  such  appropriation  being  recognized  and  acquiesced  in 
by  all  parties  interested  through  a  series  of  years,  is  binding 
on  all  parties  interested.  Again,  the  right  of  such  appro- 
priation for  a  given  portion  of  the  time  is  one  of  the  rights 
upon  which  the  material  interests  and  prosperity  of  tb^" 
mining  section  of  the  State  depends.    The. fact  of  such  joint 
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appropriation  forms  a  part  of  the  history  of  every  mining 
conmimuty.  Vineyards  have  been  planted  and  gardens 
enltivated,  dependent  entirely  for  irrigation  upon  water  col- 
lated nighte  and  Sundays  from  streams  the  waters  of  which 
were  used  for  mining  purposes  during  the  day-time.  Ditches 
liave  been*  dug,  aa  in  this  instance,  at  great  expense,  in  good 
faith,  for  collecting  and  subjecting  to  a  useful  purpose  the 
night  and  Sunday  waters  of  a  oreek  which  were  otherwise 
running  to  waste. 


Bj  the  Oourty  RnoiPiB^  J»: 

It  is  not  to  be  doubted,  that  the  person  who  first  appro- 
priates for  mining  or  other  purposes  the  waters  of  a  stream 
running  upon  the  public  lands,  is  entitled  to  the  same,  to 
the  exclusion  of  all  subsequent  appropriations  by  other  per- 
sons for  the  same  or  other  purpose?.  The  defendants  do'  not 
question  this  doctrine,  but  deny  its  application  to  this  case. 

The  Court  instructed  the  jury,  in  effect,  that  if  the  miners 
who  were  using  the  waters  of  the  creek,  made  no  claim  to 
the  use  of  the  waters  during  Sunday  and  in  the  night-time, 
another  person  might  appropriate  the  water,  during  such 
time,  to  his  own  use;  and  if  he  did  so  appropriate  and  con- 
tinuously use  the  waters,  the  miners  could  not  thereafter 
deprive  him  of  the  use  of  the  waters  during  those  times  to 
the  extent  to  which  he  had  appropriated  them.  The  jury 
found  that  the  plaintiff  was  entitled  to  eighty-four  inches  of 
the  water  of  Woods'  Creek  during  the  night-time  and  Sun- 
days, as  against  the  defendants.  It  results  from  the  proposi- 
tion first  stated,  that  if  the  person  who  first  appropriates  the 
waters  of  a  stream  only  appropriates  a  part,  another  person 
may  appropriate  a  part  or  the  whole  of  the  residue;  and 
when,  appropriated  by  him  his  right  thereto  is  as  perfect, 
and  entitled  to  the  same  protection,  as  that  of  the  first  appro- 
priator  to  the  portion  appropriated  by  hinu    In  Ortman  v. 
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Dixon,  13  Cal.  34,  it  was  decreed  that  the  defendanta  were 
entitled  to  the  waters  of  the  creek  for  the  iise  of  their  mill; 
that  the  plaintiffs  were  then  entitled  to  sufficient  water  to 
fill  their  ditch^  No.  2;  and  that  the  defendants  were  next 
entitled  to  the  residue  to  fill  their  ditclii  No*  8.  The  oases 
are  yery  nnmerous  which  affirm,  or  assume  without  questioii, 
this  doctrine.  It  is  usually  the  ease  that  the  amount  of 
water  to  which  the  several  persons  claiming  its  use  are 
entitled,  is  measured  by  inches,  according  to  miner's  meas- 
urement, or  by  the  capacity  of  the  ditches  through  which  it 
is  conducted  from  the  stream,  but  there  is  no  reason  why  the 
amount  may  not  be  measured  in  some  other  mode.  They 
hold  the  amount  appropriated  by  tiiem  respectively  as  they 
would  do  had  the  paramount  proprietor  granted  to  each  the 
amount  by  him  appropriated.  The  right  to  use  the  waters, 
or  a  certain  portion  of  them,  might  be  granted  to  one  person 
for  certain  months,  days,  or  parts  of  days,  and  to  other  persons 
for  other  specified  times.  An  agriculturist  might  appropriate 
the  waters  of  a  stream  for  irrigation  during  the  dry  season, 
and  a  miner  might  appropriate  ihem  for  his  purposes  during 
the  remainder  of  the  year.  And  so  nmy  several  persons 
appropriate  the  waters  for  use  during  any  difiPerent  periods. 
There  is  no  difference  in  principle  between  appropriations  of 
waters,  measured  by  time,  and  those  measured  by  volume. 

The  plaintiff  adduced  no  written  evidence  of  the  transfer 
to  himself  of  the  right  to  the  ditch  through  which  were 
conveyed  the  waters  claimed  by  him,  from  those  who  had 
constructed  it,  or  been  in  possession  of  it,  but  he  proved  by 
oral  testimony  that  it  was  sold  to  him  by  Woods,  the  person, 
or  one  of  the  persons,  who  had  constructed  and  used  it. 
This  evidence  was  properly  stricken  out  by  the  Court  But 
the  Court,  in  instructing  the  jury  in  respect  to  the  appro- 
priation and  use  of  the  waters  of  the  creek,  charged  them 
in  respect  to  the  relative  rights  of  Woods  and  the  miners 
who  used  the  waters  of  the  creek.     This  was  calculated  to 
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mielead  the  jury,  by  giving  them  the  impression  that  the 
plaintiff  had  succeeded  to  the  rights  of  Woods.  The  in- 
struction; in  thai  respect,  was  erroneous^  and  the  def  endants, 
in  order  to  correct  that  erroneous  impression,  were  entitled 
to  have  the  instuction  given  which  was  asked  by  them,  to 
the  effect  tha^-  the  plaintiff  could  not  connect  himself  with 
the  rights  acquired  by  Woods  and  Sedgwick  except  by  deed. 
We  cannot  say  that  this  error  did  not  injure  the  defendants, 
for  it  cannot  be  ascertained  from  the  record  whether  the  jury 
found  for  the  plaintiff  upon  his  own  appropriation  and  use  of 
the  waters,  or  upon  that  of  Woods  and  Sedgwick. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 


[No.  8,157.] 

HENEY  K  MORSE  v.  RODMOND  GIBBONS. 

or  8Rauw  ox  Bzaconoir  SaiA'— U  tm.  aseeatton  li  plaeed  In 
the  SherilTt  handf,  and  be  adTertlMS  property  for  ealet  and  the  Judg- 
ment debtor  payi  tbe  fall  amount  of  tbe  judgment  to  the  Judgment 
creditor  before  tale,  he  cannot  deprlre  the  Sheriff  of  Ma  feci,  but  la  liable 
to  him  for  the  feea  allowed  in  caae  of  a  lale. 

Apfxai.  from  the  District  Oourt  of  tha  Tlxird  Judicial  Dis- 
tristy  Alameda  County, 

The  plaintiff  claimed  four  hundred  and  seventy-seveii  dol- 
lars and  sizly-seveii  cents  in  gold  coin  as  his  fees  in  the  f ore- 
elosure  suit  mentioned  in  the  opinion.  The  oontroversy  was 
submitted  upon  an  agreed  statement  of  facts  without  action. 
The  Court  below  gave  judgihent  for  plaintiff.  The  defend- 
ant appealed. 

The  other  facts  axe  stated  in  the  aplnion. 
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WtZZtafiM  di  Thornton,  for  Appellant 

This  claim  is  based  upon  the  following  paragraph  in  seo- 
tion  nine  of  an  Act  of  the  Legislature  entitled  "  An  Act  to 
regulate  fees  of  office,"  etc,  approved  March  5th,  1870,  viz: 
"  For  commissions  for  receiving  and  paying  over  money  on 
execution  without  levy,  or  when  the  lands  or  goods  levied  <» 
shall  not  be  sold,  on  the  first  one  thousand  dollars,  one  and 
one  half  per  cent,  and  one  per  cent  on  all  over  that  sum." 
(Stats,  1869-70,  p.  159.) 

This  language  seems  too  plain  to  admit  of  doubt  in  its 
construction.  It  gives  the  percentage  for  receiving  and  pay- 
ing over  money  in  one  or  the  other  event  specified.  How, 
possibly,  can  the  percentage  be  claimed,  when,  in  fact»  the 
money  was  neither  received  nor  paid  ? 

In  California  the  plaintiff  may  send  his  execution  to  every 
county  in  the  State.  Suppose  he  were  to  do  so,  and  each 
Sheriff  were  to  advertise  some  property-  for  sale,  and  then 
return  the  ^ecution  under  order  of  plaintiff's  counsel,  could 
it  be  plausibly  contended  that  each  Sheriff  would  be  entitled 
to  his  commissions?  Our  statute,  framed  with  a  differaot 
intent,  would  bear  no  such  inequitable  oonstruction. 

Stephen  G.  Nye,  for  Eespondent 

Respondent  relies  on  the  Act  to  regulnte  fees,  approved 
March  6th,  1870 :  "  For  commissions  for  receiving  and  pay- 
ing over  money  on  execution  without  levy,  or  where  the 
lands  or  goods  levied  on  shall  not  be  sold,  on  the  first  <me 
thousand  dollars  one  and  one  half  per  oent^  and  one  per  cent 
on  all  over  tiiat  sum.'' 

The  next  clause  provides  for  the  collection  of  these  fees 
from  the  judgment  debtor.     (Stats,  1889-70,  p.  169.) 

The  compensation  therein  provided  is  what  is  known 
under  the  English  and  New  York  laws  as  poundage.  (Prac- 
tice Act,  Sec.  222.) 
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And  this  compensatioii  attaches  the  moment  any  act  is 
done  tinder  the  execution  or  order  by  the  Sheriff. 

No  jndidal  oonstruction  has  ever  been  placed  upon  this  or 
any  kindred  Act  in  this  State;  but  we  are  not  without  light 
from  the  decisions  of  other  Courts  upon  statutes  of  a  like 
.  nature.  (HUdreih  v.  EUiee,  1  Caine,  192;  Adams  v.  Hop- 
kins, 6  Johnson,  268 ;  SeoU  v.  Shaw,  18  Johnson,  378 ;  Boh 
ion  y.  Lcbwrenee,  9  Wendell,^  487;  Parsons  v.  Boudom,  17 
Wendell,  14.) 

By  the  Oonrt^  Waixaob,  0.  J.: 

Du  Pcxit  had  recovered  judgment  against  Gibbons  for 
forty-seven  thousand  two  hundred  and  sixty-seven  dollars, 
ind  directing  a  sale  of  certain  mortgaged  premises,  which 
are  admitted  to  have  been  in  value  sufficient  to  satisfy  that 
sum  and  all  costs. 

An  order  of  sale  had  been  placed  in  the  bands  of  Horse, 
the  Sheriff,  who  had  duly  advertised  the  sale  of  the  prem- 
ises, and  would  have  actually  sold  them  had  not  the  sale  been 
repeatedly  postponed  from  time  to  time  by  the  direction  of 
Du  Pont 

During  this  postponement  Gibbons  paid  the  forty-seven 
thousand  two  hundred  and  sixty-seveu  dollars,  not  into  the 
hands  of  the  Sheriff,  as  he  might  have  done,  but  directly  to 
Du  Pont  himself,  and  the  latter,  having  acknowledged  satis- 
faction^ ordered  the  Sheriff  to  disoo|itinue  further  proceed- 
ings and  to  return  the  process  in  his  hands. 

Had  the  payment  been  made  to  the  Sheriff  it  is  not  dis- 
puted that  he  would  have  be^i  entitled  to  charge  against 
Gibbons  the  half  commission  allowed  by  statute  for  receiv- 
ing and  paying  over  money  where  no  sale  of  the  property 
1m»  been  had.     (Stats.  1869-70,  p.  159.) 

It  is  said,  however,  that  as  the  Sheriff  did  not  in  fact 
nor^  of  course,  pay  over  this  money  he  is  not  entitled 
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to  the  oommissioiL  I  am  of  opinion,  however^  that  the  pay- 
ment made  to  Du  Pont  under  these  cireumstancea  must  be 
considered,  for  this  purpose,  to  have  been  made  to  the  Sheriff, 
whose  official  duty  and  interest  it  was  to  have  received  it 
had  it  been  tendered  to  him.  The  statute  has  allowed  the 
judgment  debtor  to  reduce  the  commissions  of  the  Sheriff 
by  one  half  should  he  pay  off  the  judgment  before  sale 
actually  made,  but  has  not  permitted  him  to  depriye  the 
officer  of  the  whole  compensation  by  ignoring  him  and  mak- 
ing such  payment  directly  to  the  judgment  creditor. 

This  was  the  construction  given  by  the  New  York  Courts 
to  their  statutes  allowing  fees  for  serving  an  execution  —  and 
as  subsequently  amended  for  collecting  money  thereon*  {Bd- 
ten  V,  iMwrence,  9  Wend.  486 ;  Parsons  v.  Boudoin,  17  Id. 
14.) 

Indeed  any  other  construction  of  the  Act  would  practically 
convert  the  statutory  fees  of  the  officer  upon  the  collection 
of  money  into  a  mere  honorarium  —  to  be  allowed  or  to  be 
withheld  from  him  at  the  absolute  election  of  the  judgment 
debtor,  who  could  in  every  instance  relieve  himself  by 
making  payment  of  the  judgment  directly  to  the  judgmeot 
creditor. 

Judgment  affirmed. 


[No.  xmJi 
GEORGE  D.  ROBERTS  «.  R  H.  EVAITS. 

Waitb  or  1\>BT. —  Wb€fii  the  goods  of  ono  an  wronsfolly  token  tod  used 
Iqr  another,  the  owner  may  wmlre  the  tort,  and  soo  In  aanmpait  for 
their  value,  as  for  goods  sold  and  dellyered. 

AccnPTAKcn  or  Offeb  to  Sbll  Pebsonal  Pbopbbtt. —  An  offer  to  lell 
personal  property,  when  no  time  Is  given,  most  be  accepted  at  once,  or 
within  a  reasonable  tinw,  and  six  months  afterwards  Is  not  a  rcasootlile 
time,  as  matter  of  law,  to  accept  the  offer. 

Ofihb  to  Taks  Pat  fbok  Onb  Joint  Wbomgdokb,  ko  Waztxb  or 
Action  Aoainst  thx  Otbsb. —  Roberts  owned  persenal  pwipertjr,  §Mi 
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offered  to  Mil  It  to  Blliworth,  Init  hit  offer  was  not  accepted.  More 
than  tlz  months  afterwards  Ellsworth  went  with  a  servant  of  Evans  and 
.took  the  property,  and  deliTored  It  to  Evans,  who  kept  and  used  it,  and 
paid  Ellsworth  for  it.  Roberts  afterwards  wrote  to  Ellsworth  to  pay 
him  for  the  property,  hnt  not  being  paO  sued  Evans  for  Its  valne :  Eeld, 
that  Roberts'  right  of  action  against  Evans  was  not  waived  by  this  offer 
to  accept  of  pay  from  Ellsworth,  and  that  his  purchase  from  Ellsworth 
did  not  release  him  from  UabUlty  to  Roberts  f6r  tfat  value  of  tho 
propwty. 

Appeal  from  the  District  Court  of  the  Sixteenth  Judicial 
District,  Kern  Cteunty. 

The  defendant,  on  the  trial,  asked  the  Court  to  give  the 
folloTsring  instruction  to  Hie  jury,  which  was  refused.  It  is 
the  third  instruction  referred  to  in  the  opinion: 

"  If  the  jury  believe  that  Evans,  the  defendant,  purchased 
the  shoes  and  dies  in  question,  in  good  faith,  of  Ellsworth, 
and  without  notice  of  fraud,  Uien  you  will  find  for  defend- 
ant" 

The  other  facts  are  stated  in  the  opinion. 

O.  P.  S  W.  H.  Sharp,  for  Appellant 

An  offer  is  binding,  if  accepted  before  withdrawal  (1 
Far.  on  Con.  480.) 

/.  W.  Freeman,  for  Bespondent 

[No  brief  on  file.] 

By  the  Courts  BxLOHXB,  J.: 

This  is  an  action  to  recover  the  value  of  certain  cast-iron 
shoes  and  dies,  alleged  in  the  complaint  to  have  been  sold 
and  delivered  by  the  plaintiff  to  the  defendant.  The  answer 
denies  that  the  defendant  purchased  or  received  the  shoes 
and  dies  from  the  plaintiff.  The  plaintiff  had  judgment,  and 
the  appeal  is  from  the  judgment  and  from  the  order  over- 
rnlins:  the  defendants  motion  for  new  trial. 
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The  testimony  Bhows  that  the  shoes  and  dies  were  ,the 
property  of  the  plaiitfiff,  and  that  they  were  at  a  quartz 
mine  owned  by  him  in  Kern  Counly;  that  in  Decemher, 
1869y  one  Ellsworth  went  with  a  teamster,  who  was  at  work 
for  defendant,  to  the  plaintiff's  mill,  and  having  tried  and 
failed  to  obtain  permission  from  one  of  the  parties  in  ch&rge 
of  the  mill  to  take  the  shoes  and  dies,  took  them  without 
such  permission,  and  carried  them  to  the  quartz  mill  of  the 
defendant,  where  they  were  received  and  used,  by  the  de-j 
fendant;  that  the  defendant  furnished  the  wagon  to  haul 
them  to  his  mill,  and  knew  where  they  were  obtained. 

When  the  plaintiff  rested^  the  defeoidant.  moved  for  a  bob 
suit,  on  the  ground  that  the  plaintiff  had  failed  toshow  any 
sale  or  delivery  of  the  shoes  and  dies  by  the  plaintiff  to  the 
defendant,  or  by  any  one  acting  under  his  authorityj'and 
also  on  the  ground  that  he  had  failed  to  show  any  authority 
from  the  defendant  to  contract  with  the  plAintift,  or  any  one 
else  for  them. 

We  think  the  Court  did  not  err  in  overruling  the  motion. 
It  is  well  settled  that  :when  tha  goods  of.  one  are. wrongfully 
taken  and  used  by  another,  he  may  waive  the  tort,  and  sue 
in  assumpsit  for  tiieir  value,  as  for  goods  sold  and  delivered. 
(Fratt  V.  ClarJe,  12  CaL  89 ;  2  Greenleaf  on  Ev.,  Sec  108.) 

The  defendant  claimed,  and  introduced  witnesses  to  prove, 
that  he  bought  the  shoes  and  dies  from  Ellsworth,  and  paid 
him  for  them ;  that  about  a  year  before:  they  were  taken  the 
plaintiff  had  offered  to  let  Ellsworth  have  them  for  their 
cost  and  freight,  but  that  he  did  not  want  them  at  that  time, 
and  did  not  then  accept  the  offer;  that  knowing  the  plaintifF 
wanted  to  sell  them,.  EUsworth  thought  it  safe  to  go  and 
take  them  without  any  new  permission;  '  and  that  some 
seven  or  eight  months  after  they  were  taken  plaintiff  wrote 
to  Ellsworth  to  remit  to  him  the  monpy  in  payment  for 
them. 

If  all  this  were  sp,  we  do  npt.see.how  it  would  constitute 
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any  defense  to  the  action.  An  offer  to  sell,  when  no  time  is 
given,  must  be  accepted  at  once,  or  within  a  reasonable  time 
thereafter.  A  je&Xf.Qi^  eventsiip.montbsi  must  be  held,  afi|.a 
matter  of  law,. to  be  an  unreasonable  time. 

Wb&x  £]lswo|rth,  tiberefore,  took  the,  property  he  had  no 
more  right  t^  take  it  than  he  would  have  had  if  there  had . 
been  no  conversation  or  correspondence  between  him  and 
the  plaintiff  in  reference  to  it;  and  he  could  clothe  the 
defendant  with  ao  bfBtter  r^ht  to  it  than,  he  had.    The  fact 
that  the  plaintiff  was  willing  to  have  other  shoes  and  dies . 
returned  in  the  place  of  thoi^e  taken>  or  to  receive  pay  for  ^ 
them  from  Ellsworth,  was  not  material;  for  his  right  of. 
action  had  already  accrued  against  the  defendant  as  well 
as  against  Ellsworth,  and  the  offer  was  not  a  waiver  of 
that  right 

Some  of  the  instructions  given  at  the  request  of  the  plain- 
tiff might  have  been  better,*  and  perhaps  more  accurately 
expressed,  but  tiiiey  did  not  mislead  the  jury  to  the  prejudice 
of  the  defendant. 

The  third  instruction  asked  by  the  defendant  was  properly 
refused.    It  was  not  law  n  applied  to  the  facta  of  the  eaaeu. 

The  judgment  and  order  are  afSrmed. 


tth.  a,i2a.] 


THE  PEOPLE  OP  THE  STATE  OF  OALIPOBHIA  #• 
PHILIP  KEARNEY. 

Cbarqb  ot  Coubt  in  Crxmiical  Cabb. —  The  Coart  maj.  In  a  erimlBBi  eaae, 
by  the  exprets  content  of  the  defendantp  or  Iky  the  mntuAl  eonaent  of 
the  parties,  ^rga  the  Jury  orally.' 

IDBM. —  An  entry  In  the  minutes  oC  the  Ooort*  la  a  erlmlaal  caae,  that  **  the 
Court  charge  the  jary  orally  (a  written  charge  being  expressly  waWed),** 
most  be  eonatmad'as  a  ** mntnal  eonaent**  to  as  oral  charge. 

Appeal  from  the  County  Court  of  Alameda  Coini^* 
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The  defendant  appealed. 

The  other  facts  are  stated  in  the  opinion. 

O.  W,  Tyler,  for  Appellant,  argued  that  the  entry  in  the 
minutes  did  not  show  that  the  defendant  waived  a  written 
charge. 

Jo  HdmiUan,  Attorney  General,  and  W.  B.  Hinkeon,  for 
the  People,  argued  that  the  words  ^^  a  written  charge  being 
CEzpressly  waived''  applied  to  both  the  people  and  the  de- 
fendant 

By  the  CSourt,  Nilbb,  J.: 

The  defendant  was  tried  and  convicted  of  the  crime  of 
robbery.  The  minutes  of  the  trial  contam  the  following  en- 
try :  '^  And  the  Court  charge  the  jury  orally  as  to  their  duty 
under  the  statute  (a  written  charge  being  espreasly  waived), 
and  the  jury  retire,''  etc  The  oral  change  by  the  Court  is 
assigned  as  error  upon  appeaL 

It  is  settled  by  a  uniform  series  of  decisions  that  a  Oourt 
cannot  diarge  the  jury  orally  in  a  criminal  case  without  the 
express  consent  of  the  defendant  (People  v.  Sandford,  ante, 
p.  29,  and  case  cited.)  But  the  same  section  of  the  statute, 
which  requires  the  charge  to  be  reduced  to  writing,  provides 
the  exception  to  the  rule  that  the  charge  may  be  given 
orally  ^^  by  the  mutual  consent  of  the  parties."  (Stats.  1855, 
p.  275.)  In  this  case  it  appears  from  the  minutes  of  the  trial 
which  form  a  part  of  the  record,  that  an  oral  charge  was 
expressly  waived.  This  cannot  be  construed  oth^wise  than 
as  a  mutual  consent  —  for  the  right  to  a  written  charge  can- 
not be  waived  without  the  assent  of  each  o{  the  parties  en- 
titled to  the  privilege. 

Judgment  affirmed* 


/Ipril,  1672.]  Peopui  v*  BsaaAi»,  886 


■tetiiBMt  of 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
BLANDA  CASTRO  DE  BERNAL,  AND  CERTAIN 
REAL  ESTATE. 

■uTica  or  SOHUONR. —  In  making  tenrle*  of  a  aommons.  and  In  the  re^ 
turn  of  aoeh  aervlee,  the  proTlslone  of  the  itatnte  nnat  he,  and  mnat  he 
Bhown  to  have  been,  aabatantlaJlj  obeeryed  and  followed  hf  the  olBeerv 
otherwise  the  proceedinga  cannot  be  supported  upon  a  direct  appeal  taken. 

iDBu. —  If  the  etajtnte  for  the  collection  of  a  tax  and  the  enforcement  of  Ite 
Uen  on  real  estate  proyldes  tSat  a  snmmona  may  be  serred  hf  delivering 
a  copy  to  each  defendant,  hot  if  the  peraonal  defendant  cannot  he  fonnd, 
by  poating  a  copy  for  twenty  days  at  the  Oonrt  House  door,  and  that  no 
peraonal  judgment  ahall  be  rendered  nnless  the  person  agatnat  whom  It 
Is  rendered  shall  haTe  been  personally  serred,  a  peraonal  judgment  ren> 
dered  on  a  service  made  by  posting  a  copy  at  the  Covrt  House  door,  li 
erroneous,  and  will  be  rerersed  If  attacked  by  direct  appeal. 

IMX. —  Whether  such  judgment  Is  Told,  so  that  It  may  be  attacked  collat- 
erally, not  decided. 

IDIM. —  If  In  such  case  the  statute  requlrea  the  service  of  summons  on  the 
real  estate  to  be  made  by  delivering  a  copy  to  the  person  In  possession 
thereof,  and  by  posting  a  copy  In  some  public  place  thereon,  a  return  by 
the  SherUr  that  he  posted  a  copy  on  the  premises,  without  stating  that 
It  was  posted  in  a  public  place  on  the  premises,  will  not  support  a  judg- 
ment If  attacked  by  direct  appeal  In  like  manner,  the  judgment  will  be 
reversed,  unless  the  return  falls  to  show  that  a  copy  waa  delivered  to 
a  person  In  posseaslob  of  the  premises^  or  that  there  waa  no  person  in 
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District,  Monterey  Oounty. 

Action  against  Bemal,  and  an  undivided  one  half  of  two 
thousand  nine  hundred  and  seventy  acres  of  land  owned  by 
him,  to  recover  judgment  for  five  hundred  and  eighty-nine 
dollars  and  ninety-one  cents  tax  assessed  against  the  land  iu 
1869.    The  ease  came  up  on  the  judgment  rolL 

The  other  facts  are  stated  in  the  opinion. 
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7.  A.  MauUrie,  for  Appellants. 

The  mle  is. too  well  established  to  vequlre  eonunent  or 
(Station  of  anthorities  that^  in  a  proceeding  against  property 
for  the  collection  of  taxes,  each  act  required  by  the  statute 
to  be  performed  is  necessary  to  be  done  to  give  the  Court 
jurisdiction.  (Mayo  v.  AJi  Loy  $t  oL,  82  Cal.  477 ;  People 
V.  Fox,  89  Cal.  621.) 

No  personal  service  was  made  on  the  defendants,  nor  did 
they  appear  in  the  action.  Ko  personal  ju4gment  was  or 
could  be  entered  (Hitt.^  VoL  2/ para.  6193;  Revenue  Act, 
1861,  Sec  44.) 

The  Sheriff's  return  shows  that  ten  days  before  the  return 
was  made  he  posted  a  copy  of  the  summons  at  the  Court 
House  door;  but  ten  days  posting  is  worthless,  twenty  days 
are  required  to  give  the  Court  jurisdiction.  (Hitt.,  Vol  8, 
para.  6190;  Bev.  Act,  Sec  41.) 


'^ofi/fi  L.  Love,  Attorney  Oenend,  for  Bec^ndenL 

There  is  noHiing  in  the  record  to  show  that  the  defendant 
Bemal  was  not  personally  or  otherwise  served  somewhere. 
If  it  be  contended  that  the  service  by  posting  was  construc- 
tive merely  and  bad,  it  is  answered  by  the  language  of  Eitel 
V.  Foote,  89  Cal.  489:  '^In  a  tax  suit  a  recital  in  the  decree 
*  that  all  owners  and  claimants  of  the  property  have  been 
duly  summoned  to  answer  the  complaint  herein,  and  have 
made  default  in  that  behalf,'  there  being  nothing  contradic- 
tory to  it  in  the  record,  is  conclusive,  in  a  collateral  proceed- 
ing, tiiat  the  Court  acquired  jurisdiction  of  the  owni^  of 
the  premises.- * 

The  recital  of  a  Hct  in  the  judgment,  there  being  nothing 
to  contradict  it  in'  the  record,  is  conclusive.  The  judgment 
should  be  aflfirmed. 
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By  the  Oonrt,  Waixacx,  0.  J.: 

The  people  on  the  6th  day  of  October,  1870,  had  judg- 
ment hy  defittiU  against  the  personal  defendant  and  the  real 
estate,  also  made  a  defendant  in  the  action,  and  the  defend- 
ants have  appealed  from  the  judgment.  The  question,  as 
made  by  the  appellants,  is  as  to  whether  or  not  it  sufficiently 
appears  in  the  record  that  the  Court  below  obtained  juris- 
diction of  the  defendants  by  the  sendee  of  process,  so  ad  to 
authorize  the  entry  of  judgment  against  them,  the  judgment 
reciting  the  fact  of  service. 

1.  As  to  the  personal  defendant:  The  return^  made  by  the 
Sheriff  upon  the  summons,  is  to  the  effect  that  after  a  dili- 
gent search  the  personal  defendant  could  not  be  found,  and 
that  on  the  5th  day  of  August,  1870,  he  posted  a  copy  of  the 
summons  on  the  door  of  the  Court  House  in  the  City  of 
Monterey.  The  Act  (Hitt,  Sec  6190),  requires  that  the 
summons  shall  be  served  by  delivering  a  copy  thereof  to 
each  defendant  named — "provided,  that  if  the  personal 
defendant  cannot  be  found  in  the  county  in  which  said  action 
is  brought,  then  service  may  be  made  upon  such  defendant 
by  posting  a  copy  of  the  summons  for  twenty  days  at  the 
Court  House  door  of  said  county."  The  return  of  the  Sheriff 
shows  that  the  personal  defendant  could  not  be  found,  and 
that  thereupon  he  posted  the  copy  of  the  summons  at  the 
Court  House  door,  and  was  so  far  forth  a  compliance  with 
the  requirements  of  the  statute,  for  the  personal  defendant 
WW  thereby  served,  though  not  personally  served,  with  the 
summons.  But  the  same  Act  in  an  after  section  (Sec.  6193) 
also  provides  in  terms  "that  no  personal  judgment  shall  be 
rendered  unless  the  person  against  whom  it  is  rendered  shall 
have  been  personally  served  with  the  summons,  or  shall  have 
appeared  in  said  action."  The  purpose  usually  had  in  view 
in  effecting  the  service  of  a  summons  upon  a  defendant  in  n 
civil  action,  whether  such  service  be  personal  or  const nictive 

Vol  XLIII.— 2S 
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merely,  is  to  acquire  that  jurisdiction  of  his  person  which  is 
ordinarily  indispensable  to  enable  the  Court  to  proceed  to 
judgment,  and  if  such  service  of  the  one  character  or  the 
other  be  effected  pursuant  to  the  provisions  of  law  in  a  case 
where  the  subject  matter  is  itself  one  cognizable  by  the  par- 
ticular Court  before  which  the  defendant  is  cited  to  appear, 
it  results  upoA  general  principles  that  the  Court  may  right- 
fully proceed  to  determine  the  cause,  and  that  its  judgment 
concerning  the  subject  matter  of  the  suit  cannot  be  ques- 
tioned for  mere  lack  of  jurisdiction  to  render  it.  The  statute 
having  provided  that  though  under  certain  circumstances  a 
service  not  personal  in  its  character  might  be  properly  effected 
upon  a  personal  defendant,  yet  that  in  such  case  no  personal 
judgment  should  be  rendered  against  him,  and  the  judgment 
here  having  been  in  fact  rendered  against  him  without  such 
personal  service  and  without  appearance,  it  is  not  necessary 
(as  it  would  have  been  in  case  the  proceeding  before  us  were 
a  mere  collateral  attack  upon  the  judgment)  to  determine 
if  a  judgment  so  rendered  would  be  absolutely  void  —  a 
mere  nullity  in  the  strict  sense.  Whether  void  or  not,  it  is 
certainly  erroneous,  and  up<m  direct  appeal,  as  here,  cannot 
be  supported. 

2*  As  to  the  real  estate  made  a  defendant  in  the  action: 
The  return  of  the  Sheriff  appearing  upon  the  summons  is  to 
the  effect  that  he  served  the  summons  upon  the  real  estate 
^'by  posting  a  true  copy  hereof  on  the  same  said  premises, 
and  by  posting  a  copy  on  the  door  of  the  County  Court  House 
in  Monterey  City,*'  etc  The  statute  (Sec  6190)  provides 
that  service  of  the  summons  shall  be  made  '^  as  to  said  real 
estate  *  ♦  ♦  by  delivering  a  copy  thereof  to  the  person 
or  persons  in  possession  of  the  same,  and  further  as  to  all  real 
estate  by  posting  a  like  copy  in  some  public  place  thereon," 
etc  The  return  does  not  show  service  upon  the  real  estate 
made  or  attempted  by  delivering  a  copy  of  the  summons  to 
any  person  in' possession  of  such  real  estate,  nor  docs  it  show 
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that  the  officer  was  tmable  to  find  any  person  in  possession 
thereof;  nor  does  it  show  or  set  forth  that  a  copy  of  the 
summons  was  posted  in  a  public  place  on  the  premises — by 
'  which  the  statute  means  some  place  on  the  premises  most 
likely  to  meet  the  eye  of  a  person  passing  upon  or  near 
them.  A  copy  of  the  summons  merely  posted  on  the  premises 
is  not  all  that  the  statute  has  provided  for  in  that  respect; 
but  at  some  public  place  thereon  is  also  required.  In  making 
service  of  the  simrmions^  and  in  the  return  of  such  service, 
tibe  provisions  of  the  statute  must  be  and  must  appear  to 
have  been  substantially  observed  and  followed  by  the  officer, 
otherwise  the  proceedings  cannot  be  supported  upon  a  direct 
appeal  taken. 
Judgment  reversed  and  cause  remanded. 


[Ma  2,641.] 

THOMAS  W.  MOORE  v.  PETER  MASSINL 

TO  BB  PoiKTBD  6oT. —  Bnor  wUl  not  be  premimed ;  Irat  the  preenmp- 
tUm  !■  that  the  proceeding!  below  were  correct,  lo  far  as  tnch  presninp- 
tloa  la  not  orercome  bgr  the  record. 
IXTUMcnoir  xo  BmamAXv  TaasPAaa^ — In  an  action  for  damagea  and  to  en- 
join fatnre  trespasies  opon  land,  the  Court,  In  granting  the  injanction, 
riioold  not  extend  It  to  land  not  owned  bj  the  plaintiff,  although  in- 
tlndod  In  the  daecrlptlon  given  In  the  complaint 

Appeal  from  the  District  Court  of  the  First  Judicial  Bis- 
tricty  Santa  Barbara  County. 

The  facts  are  stated  in  the  opinion,  and  in  the  report  of 
the  case  on  the  former  appeal^  87  Cal.  488. 

Albert  Pochard  and  W.  H.  L.  Barnes,  for  Appellnnt 

/•  P.  Hoge  and  John  BeynoUk^  for  Respondent.         
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By  the  Court.  Wauulob,  0.  J.: 

The  case  was  here  in  1869,  and  is  reported  in  37  CaL  B. 
432.  It  was  then  determined  that  the  confirmation  and 
patent  to  Hill  were  bounded  on  the  south  by  the  seashore— 
that  is,  by  the  line  of  high  water — notwidistandiug  the  calb 
and  distances  contained  in  the  patent  include  portions  of  the 
flea.  The  judgment  was  then  reversed  and  the  cause  re- 
manded for  a  new  trial,  and  the  plaintiff  having  again  re- 
coveredy  the  appeal  now  brought  here  is  from  the  judgment 
alone,  and  rests  upon  the  judgment  roll  containing  the  find- 
ings of  fact,  no  statement  upon  appeal  being  found  in  the 
record.  The  only  question  made  is  as  to  whether  or  not  on 
the  second  trial  the  Court  below  observed  the  distinction  be- 
tween land  above  and  land  below  high-water  mark  upon  the 
southern  boundary  of  the  rancho. 

The  Court  found  that  the  patent,  according  to  the  lines  of 
the  survey,  by  course  and  distance,  included  all  that  tract  of 
land  described  in  the  complaint,  to  wit,  bounded  and  described 
as  follows :  "  Commencing  at  the  southeasterly  comer  of 
the  rancho  called  ^La  Goleta;'  thence  running  along  the 
eastern  boundary  line  of  the  said  rancho  to  the  tract  of  land 
occupied  by  A.  C.  Scull,  and  the  line  of  the  tract  occupied 
by  Samuel  Sharp,  and  along  the  bed  of  a  creek  to  the  east- 
em  line  of  the  tract  now  owned  and  occupied  by  the  plain- 
tiff ;  thence  along  the  line  of  the  last  before  mentioned  tract 
of  land  southwardly,  westwardly,  and  northwardly,  to  the 
bed  of  the  creek ;  thence  following  the  course  of  the  bed  of 
said  creek  to  the  Pacific  Ocean  and  the  front  line  of  the  sur- 
vey of  said  rancho  (being  the  low-water  mark)  ;  thence  along 
the  said  front  boundary  line  of  said  rancho  to  the  place  of 
beginning." 

The  Court  further  found  ''that  said  patent  recites  that 
said  confirmation  was  to  a  tract  of  land  bounded  on  the 
•outh  by  the  seashore;  but  the  sarvej^  as  made  and  approved, 
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and  upon  which  said  patent  is  based^  according  to  the  courses 
and  distances  thereof^  notwithstanding  such  recital^  inclades 
the  land  lying  between  the  present  line  of  ordinary  high 
and  low  water;"  and  further,  "  that  there  are  upon  the  prem- 
ises described  in  the  complaint  large  banks  or  veins  of  asphal- 
tum,  commencing  in  the  bank-  many  feet  above  the  beach 
and  the  highest  flow  of  the  tides,  and  extending  out  in  spurs 
eonnecting  with  the  banks  beyond  the  line  of  ordinary  low 
water,. and  rising  above  the  flow  of  the  tides,  and  which 
are  very  hard  and  can  only  be  removed  by  quarrying  the 
same."  Further,  that  in  1858  and  1859  Hill,  the  grantor  of 
the  plaintiff,  gave  a  verbal  license  to  the  defendant  Pierce 
^  to  take  from  said  veins  asphaltum  for  the  sum  of  one  dollar 
per  ton,"  etc. ;  that  Pierce  and  the  other  defendants  under 
him  took  out  asphaltum  under  this  license  until  1860,  when 
Hill  terminated  it  and  gave  it  to  other  parties,  who  took 
asphaltum  by  Hill's  permission  until  1861 ;  but  the  defend- 
ants also  continued  to  take  out  and  remove  asphaltum  from 
said  veins  from  July  1st,  1861,  to  May,  1864,  against  the  will 
and  without  the  consent  of  Hill ;  that  the  qulEintity  of  asphal- 
tum thus  taken  by  defendants  was  one  thousand  nine  hun- 
dred and  sixteen  and  seventeen  one-hundredfchs  tons,  of  the 
value  of  four  doUars^  pep  ton ;  l!hat  in  November,  1864,  Hill 
conveyed  the  premises  to  the  plaintiff,  with  all  claim  for 
damages  sustained  by  the  taking  of  the  asphaltum,  etc. 
Judgment  was  thereupon  rendered  in  favor  of  the  plaintiff 
for  seven  thousand  ox  hundred  and  sixty-five  dollars  and 
eosts. 

1.  The  rule  is  familiar  that  a  party  complaining  of  alleged 
error  committed  to  his  injury  must  point  it  out  —  error  will 
not  be  intended,  but  the  presumption  indulged  is  that  the 
proceedings  below  were  correct  so  far  as  such  presump- 
tion is  not  overcome  by  the  record.  If  the  plaintiff  was 
permitted  to  give  evidence  of  the  taking  of  the  asphaltum 
by  the  defendants  at  points  below  the  line  of  high-water 
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mark  on  the  southerly  side  of  the  nmcho;  and  if  the  value 
of  such  asphaltum  taken  from  such  points  formed  an  element 
in  the  judgment  rendered^  it  was  error.  But  we  cannot  dis- 
cover from  the  record  here  that  such  was  the  case.  It  is  true 
that  the  Court  finds  as  a  fact  that  the  survey  upon  which  the 
patent  is  based  includes,  according  to  its  courses  and  dis- 
tances, land  lying  between  high  and  low-water  mark;  that 
the  courses  and  distances  of  the  survey  do  pass  beyond  that 
line  and  into  the  ocean  is  a  fact  admitted  in  the  case  and  one 
upon  which  our  former  judgment  proceeded.  But  the  find- 
ing of  this  fact  is  not  inconsistent  with  the  proposition  that 
the  asphaltum  for  the  taking  of  which  the  plaintiff  recovered 
was  taken  upon  or  to  the  northward  of  the  Une  of  high 
water  forming  the  true  southern  boundary  of  the  rancho, 
and  we  must,  under  the  rule  adverted  to,  presume  that  such 
was  the  case. 

2.  But  besides  the  judgment  rendered  for  the  damages  a 
final  decree  was  entered  enjoining  the  defendants  from  tres- 
passing upon  the  premises  described  in  the  complaint^  and 
referring  to  the  complaint  alone  for  a  description  of  the 
premises  included  in  the  decree.  The  description  as  found 
in  the  oomplaii^t  follows  the  line  of  low-water  mark.  The 
injunction  thus  following  that  line  is  in  that  particular 
dearly  erroneous.  The  judgment  in  that  respect  is  therefore 
reversed  and  the  cause  remanded  with  directions  to  modify 
it  so  as  to  exclude  from  the  injunction  these  lands  below 
high-water  mark;  in  all  other  respects  the  judgment  is 
affirmedt  the  appellanta  to  reoover  the  costs  of  the  appeaL 
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JAMES  PIERATT  v.  JAMES  KENNEDY, 

AmntATXOK  — >  Bntrt  of  Svbmusxoh  bt  Cijbbk  Nscbsiubt. —  Under  aee- 
tlon  three  hundred  and  eighty-two  of  the  Practice  Act  the  Clerk  of  the 
Court  mast  he  authorized  hy  the  atlpulatlon  of  the  partlea  to  an  arbitra" 
tkm  to  enter  In  hla  regiater  o<  aettona  a  note  at  the  anbmlaaton,  and  be 
■oat  make  the  entry  therein;  otherwiaa  there  ia  no  jurisdiction  fn  the 
Court  oyer  the  subject  matter  or  the  iMirtlea. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Sonoma  Counly. 

The  facts  are  stated  in  the  opinion. 

O.  L.  Wratten  and  A.  Thomas,  for  Appdlaat 

W •  B.  McOonfiM,  for  Bespondent 

By  the  Court,  Walx^cx,  0,  J.; 

This  appeal  is  taken  from  an  order  denying  a  motion  to 
aet  aside  an  award,  and  also  from  the  judgment  entered 
thereon. 

The  proceedings  are  founded  upon  a  written  submission 
signed  by  the  respective  partly  in  which  it  is  recited  that 
differences  have  arisen  between  them  in  reference  to  their 
respective  accounts  and  claims  against  each  other;  the  par- 
ties then  stipulate  and  agree  to  submit  these  to  arbitration, 
and  they  thereupon  nominate  and  appoint  three. named  per< 
sons  to  act  as  arbitrators  in  the  premises.  The  submission 
then  proceeds  in  the  following  words :  "  It  is  further  stipu- 
lated and  agreed  between  us  tha(  this  submission  and  stipu- 
lation shall  be  filed  by  the  Clerk  of  the  District  Court  of 
the  Seventh  Judicial  District  in  and  for  Sonoma  Coimty, 
State  of  California,  and  shall  have  the  force  and  ^effect  of  an 
iMrder  of  said  Court;  and  it  is  agreed  that  the  award'  shall  be 
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filed  in  said  Court  in  the  manner  pointed  ont  by  law,  and 
Bhall  have  the  force  and  effect  of  a  judgment  of  said  Court" 
The  submission  was  signed  on  the  21st  of  September,  1869, 
and  filed  on  the  twenty-fifth  of  the  same  month,  but  no  entry 
of  a  note  of  submission  was  made  by  the  Clerk  in  the  register 
of  actions.  An  award  subsequently  made  and  filed  by  the 
Clerk  was  set  aside  by  the  District  Oourt^  and  it  was  ordered 
that  a  new  award  be  made,  which  new  award  was  afterward 
filed,  and  it  is  from  an  order  entered  refusing  to  set  aside  this 
second  award  and  from  a  judgment  rendered  thereon  that 
this  appeal  is  taken. 

The  statute  (Pr.  Act^  Sec.  380)  provides  that  persons  capa- 
ble of  contracting  may  submit  to  arbitration  any  controversy 
which  might  be  the  subject  of  a  aivil  action  between  them 
except  a  question  of  title  to  real  property  in  fee  or  for  life. 

It  is  further  provided  (Sec.  882)  that  it  may  be  stipulated 
in  the  submission  ''that  it  be  entered  as  an  order  of  the 
Coimty  Court  or  of  the  District  Court,  for  which  purpose 
it  shaU  be  filed  with  the  Ol6rk  of  Ae  county  where  tiie  par- 
ties or  one  of  them,  reside." 

It  is  not  necessary  to  inquire  if  the  agreement  to  the  effect 
that  the  mere  stiptiatian  itself  "  shall  have  the  force  and 
effect  of  an  order  of  said  Court,"  is  to  be  considered  the 
legal  equivalent  of  the  required  stipulation  that  the  subrnts- 
aion  be  entered  as  an  order  of  Court.  It  may  well  be  doubted, 
however,  if  anything  short  of  a  stipulation  unequivocally 
authorizing  the  entry  of  the  submission  by  the  Clerk  will 
confer  upon  that  officer  the  authority  to  make  such  entry  in 
ids  register. 

But  however  this  may  be,  and  if  it  be  conceded  tiiat  there 
is  no  substantial  insufficiency  in  the  stipulation  as  made, 
what  is  to  be  said  upon  the  fact  that  the  Clerk  did  not  make 
in  his  register  any  note  of  the  submission  to  arbitration? 
The  provisions  of  the  statute  upon  the  point  are  not  to  be 
.nuatakent/'The  Clerk  shall  thereupon  enter  in  his  raster 
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of  aotionfl  a  note  of  the  submission,  i^ith  the  names  of  the 
parties,  the  names  of  the  arbitrators,  the  date  of  the  sub- 
mission when  filed/'  etc  (Sec.  882«)  He  must  in  the  first 
place  be  authorized  by  the  stipulation  to  make  note  in  his 
roister,  and  in  the  second  place  he  must,  in  fact,  make  it 
there  —  the  mere  authority  without  the  act  done  is  no  more 
than  the  act  done  without  the  authority  would  be.  Both 
these  must  concur  (Byan  v.  Dougherty,  80  CaL  218),  and  in 
the  absence  of  either  there  is  no  jurisdiction  over  the  sub- 
ject matter  or  the  parties. 

Judgment  reversed  and  cause  remanded. 


(Na  8.9S&] 

HUGH  DAVAITAY  v.  DAVID  EGGENHOFF  bt 


«  ▲  PMmissoBX  NOTB.— A  complaint  oo  a  iwomlssory  note 
should  allege  that  the  note  remaing  due  and  nnpaid.  Without  snch 
allegation  It  does  not  itato  facte  sufficient  to  constitate  a  cause  of  action. 
Awiwaa  td  Oomplaiht  on  a  Notb.—  If  tba  complaint  on  a  promissory  note, 
withoat  bataif  verified,  contelns  a  copy  of  the  note,  and  avers  that  It 
has  not  been  paid,  a  general  denial  In  the  answer  pote  In  Issue  the  fact 
of  payment,  and  the  plaintiff  la  not  entitled  to  Judgment  on  the  pleadings. 

Appxai«  from  the  District  Court  of  the  Thirteenth  Judicial 
District,  Mariposa  Oounty. 

The  complaint,  among  other  things,  averred  **  that  there 
IB  now  due  from  the  defendants  to  the  plaintiff  on  the  afore- 
said note  the  principal  sum  of  two  thousand  dollars,  with 
interest  thereon  at  the  rate  of  one  and  a  quarter  per  cent  per 
month  from  the  10th  day  of  March,  1870,"  etc  The  defend- 
ants appealed. 

The  other,  facts  are  stated  in  the  opinion. 

£•  F.  J  ones,  and  McKune  A  Wdty,  for  Appellanta. 

What  tare  the  material  allegations  of  the  complaint  t 
Tint  —  The  debt  or  consideration  of  the  note. 
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Second  —  That  the  note  was  mada 

Third  —  That  it  was  execnted. 

Fourth  —  That  it  was  ddivered. 

Fifth  —  That  the  principal  sum  of  two  thousand  dollars 
has  not  been  paid. 

Sixth  —  That  the  interest  has  not  been  paid. 

The  general  denial  in  this  case  is  equivalent  to  the  gen- 
eral issue  at  common  law,  and  puts  in  issue  all  the  material 
allegations  in  the  complaint  (White  v.  Moses,  11  CaL  69; 
Dseiujc  V.  Domec,  18  Cal.  83 ;  Olazer  v.  Clift,  10  Cal.  803.) 

It  is  necessary  to  aver  in  a  complaint  on  a  bill  of  exchange 
or  promissory  note  that  it  has  not  been  paid.  {Frisek  v. 
Oder,  21  CaL  71 ;  Jones  v.  Frost,  28  Cal.  245.) 

J.  Jf .  Corcoran  and  J.  B.  CampbeU,  for  Bespondent  ^ 

The  general  denial  raises  no  issue  with  plaintiff. 

The  complaint  containing  a  copy  of  the  note,  and  the 
answer  not  being  verified,  the  genuineness  and  due  execu- 
tion of  the  note  is  admitted  (Sec  58  Civil  Prac  Act),  and 
plaintiff  was  entitled  to  judgment  on  the  pleadings.  (Horn 
V.  Volcano  Water  Co.,  13  CaL  69 ;  Kinney  v.  Osbvm,  14  CaL 
113 ;  Sacramento  County  v.  Bird,  31  CaL  66 ;  Corcoran  v. 
DoU,  32  CaL  88.) 

Evidence  of  payment  could  only  be  given  under  a  plea  of 
payment  (Edson  v.  Dillage  et  al.,  8  Howard  Pr.  Eep.  274, 
275;  Pierey  v.  Sabin  et  al.,  10  CaL  22;  Qlazer  v.  Clift,  10 
CaL  303 ;  Oreen  v.  Palmer,  15  CaL  417;  CoUs  v.  Souisby,  21 
Cal.  47 ;  Hook  v.  White,  36  CaL  802.) 

By  Ae  Court,  Rhoi»»,  J. : 

The  complaint  contains  a  copy  of  the  promissory  note  in 
suit  The  answer,  among  other  matters,  contains  a  general 
denial.  The  pleadings  are  not  verified.  The  plaintiff 
moved  for  and  obtained  judgment  on  the  pleadings. 
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The  question  is^  whether  the  general  denial  presents  any 
issue  of  fact  In  Frisch  v.  Caler,  21  Cal.  14,  this  question 
was  fully  considered.  The  statute  then  in  force  required  a 
replication  to  new  matter  in  the  answer.  The  answer  averred 
that  the  note  in  suit  had  been  paid  by  the  defendant,  ex- 
cept a  small  suniy  which  was  admitted  to  be  then  due;  and 
it  was  contended  that  diat  averment  was  admitted,  because 
of  the  failure  on  the  part  of  the  plaintiffs  to  file  a  replica- 
tion denying  it;  but  the  Court  held  that  it  was  not  new  mat- 
ter; that  the  failure  to  pay  the  note  constituted  the  breach, 
and  must  be  allied ;  and  that  the  allegation  in  the  answer  — 
that  it  had  been  paid — was  only  a  traverse  of  the  allegation 
in  the  complaint  that  it  had  not  been  paid.  (See,  also, 
Brown  v.  Orr,  29  Gal.  120.)  The  opinion  of  Mr.  Justice 
Cops,  in  the  case  of  Frisch  v.  Ctder,  is  distinguished  for  its 
force  and  deamess;  and  the  doctrine  then  laid  down  has  not 
since  been  departed  from,  so  far  as  we  are  aware,  except 
in  the  case  of  Hook  v.  White,  36  Cal.  300.  In  that  case  the 
pleadings  were  verified,  and  the  answer  denied  on  informa- 
Uon  and  belief  that  the  note  had  not  been  paid,  or  that 
any  sum  of  money  was  due  on  it  A  denial  of  that  averment, 
on  information  and  belief,  is  clearly  insufficient  {Hvm- 
phreys  v.  CaU,  9  CaL  62 ;  Broum  v.  Scott,  25  Cal.  195 ;  Vas- 
savit  V.  Austin,  32  Cal  606.)  That  was  aU  that  the  exigen- 
eiee  of  that  case  required  to  be  decided,  on  the  point  in 
question,  and  the  case,  so  far  as  it  holds  that  the  allegation 
in  the  complaint,  that  the  note  remaing  unpaid,  is  imma- 
terial, and  that  a  denial  of  the  allegation  does  not  put  any 
fact  in  issue,  ought,  in  our  opinion,  to  be  overruled. 

The  general  denial  in  this  case  put  in  issue  the  averment 
of  the  complaint,  that  the  promissory  note  remained  due  and 
unpaid. 

Judgment  reversed,  and  cause  remanded  for  a  new  trial. 

Mr.  Justice  Bbtoheb  did  not  express  an  opinion. 
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THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
THE  CENTRAL  PACIFIC  RAILROAD  COM- 
PANY OF  CALIFORNIA,  AND  THAT  CERTAIN 
REAL  ESTATE  SITUATED  IN  THE  COUNTY 
OF  PLACER,  AND  DESCRIBED  AS  NINETY- 
TWO  AND  ONE  FOURTH  MILES  OF  RAILROAD 
AND  TELEGRAPH  LINE,  SITUATE  IN  THE 
COUNTY  OF  PLACER,  AND  STATE  OF  CALL 
FORNIA>  AND  KlfOWN  AS  THE  CENTRAL 
PACIFIC  RAILROAD  AND  TELEGRAPH  LINE. 

QTAmcsNT  mr  Morzoir  vos  a  Nbw  Tsiaim — Th«  spedfleatloa  ot  rtmama 
wby  a  new  trial  should  be  granted,  to  be  made  in  the  itatement.  Is  not 
a  general  one  of  errors.  In  admitting  or  excluding  the  evidence,  as  set 
forth  In  the  foregoing  statement,  bat  a  particular  specification,  and  a 
pointing  out  and  .reference  to  each  alleged  error. 

Viz     ON    GXNTBAL    PACIFIC    QAILBOAD    AMD    TSLBQXUPB     LiNB    BT     STATB.— 

The  State  of  California  has  authority  to  impose  taxation  for  State  pur- 
poses upon  that  portion  of  the  Central  Pacific  Railroad,  and  the  tele- 
graph line  in  connection  therewith,  lying  within  Its  limits. 

Vaxation  bt  Statb  cm  Pbopbbtt  of  Cobporation. —  A  railroad  corpora- 
tion, organised  under  the  laws  of  a  State,  cannot  claim  an  exemption  of 
Its  property,  lying  within  the  limits  of  a  State,  from  'state  taxation,  b«^ 
cause  the  corporation  thus  created  has  been  subsequently  adopted  by  the 
Federal  Qovemment,  and  is  employed  In  the  serrice  of  the  General  Gof- 
emment,  in  the  carriage  of  mails,  munitions  of  war,  etc 

■kkkftiom  vkov  Stats  Taxation.-^  The  iirlnclpte  npon  which  the  busi- 
ness of  a  corporation  created  by  the  Federal  GoTornment  as  an  agoit 
In  the  execution  of  its  powers,  is  exempt  from  State  taxation,  does  not 
apply  to  the  real  property  of  the  corporation  lying  within  the  limits  of 
a  State. 

Vhifobm  Opbbation  of  Laws. —  The  Constitution  of  this  State  does  not 
require  laws  to  have  a  uniform  operation,  unless  they  are  of  a  general 
nature ;  and  whether  a  law  is  of  a  general  or  special  nature  depends,  in 
a  measure,  upon  the  legisLative  purpose  discernible  in  its  enactment. 

Bam. —  The  Constitution  does  not  prohibit  a  special  Act,  because  the  subject 
with  which   it  deals  might  have  been  the  subject  of  a   general   law. 

Umifobh  Opbbation  of  Tax  Laws. —  A  State  revenue  law  is  not  uncon- 
stitutional, because  there  is  a  want  of  uniformity  between  the  particular 
laws  prevailing  in  the  several  counties,  with  regard  to  the  enforcement 
«f  the  payment  of  deHnqufiDt  taimi. 
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DtMtion  iMD  AnnsBOM  ov  PBopsBtr. —  Tlie  I/^s^turt  i«  not 
prohibited  by  the  Constitution  from  creating  more  than  one  reTenue  die* 
trlct  In  a  eonnty,  and  providing  for  the  election  of  AssessorB  and  Collect- 
ors of  revenue  in  tech  diatrtet. 

BT  Dimior  ArroaNsz  xo  Rncovn  SvLmamnrT  tAxan. —  The  Con* 
etitntion  of  the  State  allows  the  Legislature  to  pass  a  law  directing  the 
Dlatrict  Attorney  of  a  county  to  bring  actions  In  the  name  of  the  people 
to  recoyer  ddinqnent  taxes,  and  such  law  does  not  Interfere  with  the 
eonatltotlonal  duties  of  the  Tax  Collector. 

AppiBAii  from  the  District  Court  of  the  Fourteenth  Judi- 
eial  District,  County  of  Placer, 

The  facts  are  stated  in  the  opinion. 

Bohert  Bobinson  and  Lewia  Bamage,  for  Appellants,  con- 
fined their  argument  to  questions  arising  on  tibe  motion  for 
a'  new  trial,  which  are  not  passed  on  in  the  opinion,  as.  the 
statement  waa  held  defective. 

S.  W.  Sanderson,  also  for  Appellants. 

The  railroad  and  tel^raph  line  attempted  to  be  taxed  in 
this  case  have  been  ^'established''  for  postal  and  military 
purposes  by  the  General  Gk>vemment)  in  the  exercise  of  its 
constitutional  powers,  and  are  therefore  national  works  over 
which  the  Federal  Government  has  jurisdiction  and  con- 
trol, as  to  all  matters  affecting  their  ejBSciency  and  use  as 
such.  Such  being  the  case,  the  laws  of  this  State,  so  far  as 
they  authorize  the  taxation  of  said  railroad  and  tel^raph 
line  for  State  purposes,  are  repugnant  to  the  laws  of  Con- 
gress by  which  said  railroad  and  telegraph  line  have  been 
'^  established,''  and  are  therefore  null  and  void,  as  being  an 
unconstitutional  interference  with  the  means  adopted  by 
Congress  for  the  purpose  of  carrying  into  execution  certain 
powers  of  the  General  Government. 

A  brief  glance  at  the.  provisions  of  the  Act  of  Congress  of 
the  1st  of  July,  1862,  will  suflSce  to  show  that  the  "  Union 
Pacifio  Bailroad  Company"  is  a  national  corporation^  and 
ikMt  the  Pacific  Bailroad  and  Telegraph  line,  so  far  as  they 
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have  been  ocmstrocted  b^  tiiat  oampany^  were  intended  by 
Congress  to  be  a  national  railroad  and  telegraph  line,  subject 
entirely  to  the  l^slative  management  and  control  of  that 
body,  in  relation  to  all  matters  affecting  their  use  and  maiD- 
tenance  for  the  purposes  intended. 

The  first  section  names  a  number  of  persons,  and  declares 
that  they,  "together  with  five  Commissioners  to  be  ap- 
pointed by  the  Secretary  of  the  Interior,  and  all  persona 
who  shall  or  may  be  associated  with  them,  and  their  succes- 
sors, are  hereby  created  and  erected  into  a  body  corporate 
and  politic,  in  deed  and  in  law,  by  the  name,  style^  and  title 
of  the  ^  Union  Pacific  Railroad  Company.' "  The  company 
thus  created  is  vested  with  the  usual  and  customary  powers 
of  a  corporation.  The  corporation  is  then  expressly  autho^"- 
ized  to  construct  and  maintain  a  railroad  and  telegraph  line, 
upon  a  given  line,  and  between  certain  points  named.  The 
amount  of  the  capital  stock  is  ne^  prescribed,  and  also  cer- 
tain rules  and  regulations  for  the  government  of  the  corpo- 
ration, the  management  of  its  aflFaira^  and  the  transaction  of 
its  business.  Provision  is  also  made  for  the  election  of  a 
Board  of  Directors,  and  for  the  appointment  of  two  addi- 
tional Directors  by  the  President  of  tfie  United  States,  to  act 
as  Directors  on  the  part  of  the  Government.  The  second 
section  grants  a  right  of  way  through  the  public  lands,  with 
the  further  right  to  take  from  the  public  lands,  adjacent  to 
the  line  of  the  road,  materials  of  every  description  for  the 
construction  of  the  road,  concluding  with  a  promise,  on  th^ 
part  of  the  United  States,  that  the  Indian  titles  to  all  lands 
falling  under  the  operation  of  the  Act  dhall  be  extinguished 
as  rapidly  as  may  be.  The  third  section  grants  to  the  com- 
pany alternate  sections  of  land,  on  each  side  of  said  road, 
with  certain  reservations  aa  to  mineral  lands  and  lands  re- 
served, or  otherwise  disposed  of,  or  to  which  preemption  oi 
homestead  claims  have  attached.  The  fourth  section  pro- 
tides^  among  other  things,  for  the  appointment  of  thren 
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Commissionera  by  the  Preeidenty  ^o  axe  to  ezunina  the 
road,  from  time  to  lime,  and  report  to  him  as  to  the  maimer 
of  its  construction  and  the  progress  made  therein,  with  a 
view  to  the  issuing  of  patents  for  said  lands,  and  that  all 
▼acancies  occurring  in  said  Board  of  Commissioners  shall  be 
filled  by  the  President  The  fifth  section  provides  ior  loan- 
ing the  credit  of  the  (xovemment,  in  the  shape  of  bonds, 
and  securing  the  payment  thereof  by  a  first  lien  upon  the 
road  and  telegraph,  together  with  all  the  rolling  stock  and 
6ther  property,  and  concludes  with  a  provision  which  has  a 
most  important  bearing  upon  the  question  in  hand,  viz: 
^  And  on  the  refusal  or  failure  of  said  company  to  redeem 
said  bonds,  or  any  part  of  them,  when  required  to  do  so  by 
the  Secretary  of  the  Treasury,  in  accordance  with  the  pro- 
visions of  tUs  Act,  the  said  road,  with  all  the  rights,  func- 
tions, immunities,  and  appurtenances  thereunto  belonging, 
and  also  all  lands  granted  to  the  said  company  by  the  United 
States,  which,  at  the  time  of  said  default,  shall  remain  in 
the  ownership  of  the  said  company,  may  be  taken  possession 
of  by  the  Secretary  of  the  Treasury^  for  the  use  and  benefit 
of  the  United  States."  This  provision,  so  suggestive  of  the 
intent  of  Congress  to  impart  to  the  road  and  telegraph  line 
a  national  character,  and  place  them  under  the  jurisdiction 
and  control  of  the  General  Grovemment,  is  followed  by  an- 
other provision,  no  less  significant  of  such  intent,  contained 
in  the  sixth  section,  which  provides :  '^  That  the  grants  afore- 
said are  made  upon  condition  that  said  company  shall  pay 
said  bonds  at  maturity,  and  shall  keep  said  railroad  and  tele- 
graph line  in  repair  and  use,  and  shall  at  all  times  transmit 
dispatches  over  said  telegraph  line,  and  transport  mails, 
troops,  and  munitions  of  war,  supplies,  and  public  stores, 
upon  said  railroad,  for  the  Government,  whenever  required 
to  do  so  by  any  department  thereof,  and  that  the  Govern* 
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inent  Bhall  at  all  times  have  the  pref  erenoe  in  the  use  of  the 
same  for  all  the  purposes  aforesaid.''  Power  to  consolidate 
with  other  companies  named  in  the  Act  is  given  in  the  six- 
teenth section  —  a  power  which  the  sovereign  only  can  con- 
fer. The  right  to  connect  with  the  road. is  given  tojother 
companies  by  the  fifteenth  section  —  a  condition  which  the 
sovei^eign  only  can  impose.  The  President  is  authorized  to 
establish  a  uniform  width  of  track,  so  that  the  same  cars, can 
be  nm  from  the  Missouri  River  to  the  Pacific  OceaUi  by  the 
twelfth  section  —  a  condition  which  the  sovereign  only  can 
impose.  The  seventeenth  section  provides  that  if  said  com- 
pany shall  fail  to  comply  with  the  terms  and  conditions  of 
the  Act,  or  to  keep  the  road  in  repair  and  use  for  an  unrea- 
soDable  time,  ''Congress  may  pass  any  Act  to  insure  the 
speedy  completion  of  said  road  and  branches,  or  put  the 
same  in  repair  and  use,  and  may  direct  the  income  of  said 
railroad  and  telegraph  line  to  be  thereafter  devoted  to  the 
use  of  the  United  States,"  etc.;  and  further,  that  if  said 
roads  are  not  completed  ''so  as  to  form  a  continuous  line 
from  the  Missouri  River  to  the  navigable  waters  of  the  Sac- 
ramento River,  by  the  Ist  day  of  July,  1876,  said  roads,  with 
all  their  rolling  stock,  fixtures,  etc.,  shall  be  forfeited  to  and 
be  taken  possession  of  by  the  United  States''  —  all  being 
powers  which  the  sovereign  only  can  exercise.  A  still  fur- 
ther and  perhaps  more  conclusive  demonstration  of  the  al- 
leged intent  of  Congress  to  exercise  complete  legislajive 
power  over  the  road,  for  all  the  purposes  for  which  its  con- 
struction was  undertaken,  is  found  in  the  eighteenth  section, 
which  deals  with  the  question  of  fares  and  the  power  of 
Congress  to  add  to,  alter,  amend,  or  repeal  the  Act.  It  pro- 
vides that  when  the  net  earnings  of  the  road  and  telegraph 
shall  have  reached  a  certain  per  centum  upon  their  cost, 
"  Congress  may  reduce  the  rates  of  fare  thereon,  if  unrea- 
sonable in  amount,  and  may  fix  and  establish  the  same  by 
law.    And  the  better  to  accomplish  the  object  of  this  Act  — 
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namely,  to  promote  the  public  interest  and  welfare,  by  the 
construction  of  said  road  and  telegraph  line,  and  keeping 
the  same  in  working  order,  and  to  secure  to  the  Govern- 
ment, at  all  times  (but  particularly  in  time  of  war),  the  use 
and  benefits  of  the  same  for  postal,  militaiy,  and  other  pur- 
poses—  Congress  may  at  any  time,  having  due  regard  fo? 
the  ri^ts  of  said  companies  named  herein,  add  to,  alter, 
amend,  or  repeal  this  Act"  Finally,  by  the  last  section, 
the  company  ia  required  to  make  annual  reports,  as  to  cer- 
tain mattevB  therein  mentioned,  to  the  Secretary  of  the 
Treasury,  for  the  obvious  purpose  of  enabling  the  General 
Government  to  supervise  and  ccmtrol  the  road  and  tel^raph 
by  legislation  and  otherwise  (12  U.  8.  St  at  Large,  489). 

This  provision  in  relation  to  farea  haa  a  ecmtrolling  effect 
upon  the  question  in  hand.  The  right  to  r^ulate  ttrlls  ia 
incident  to  sovereignty.  Where  the  latter  does  not  exist 
the  former  does  not  Nor  can  the  doctrine  of  concurrent 
jurisdictioii  upon  the  subject  of  fares  and  freif^  be  main- 
tained if  advanced.  The  danae  that  Congress  may  regulate 
them  after  the  profits  of  the  road  shall  have  reached  a  cer- 
tain percentage  upon  the  cost,  upon  familiar  principles,  ia  a 
denial  of  a  ri|^t  to  interf ete  before  that  time  on  the  part  of 
either  the  General  or  State  Govemmenta;  and  the  clanae  in 
relation  to  uniformity  ia  a  denial  of  any  ri^t  on  the  part  of 
State  Goveramenta  to  interfere  at  tatj  time;  for  if  a  ri^t  to 
interfere  be  admitted,  the  ri^  to  adopt  any  rate  tfaaj  mi^t 
aeverally  deet  ia  implied,  lliey  mighty  thereiorei,  adopr 
rates  not  uniform,  and  aodi  result,  beii^  in  eooflict  with 
the  declared  porpoee  of  Congress,  ahewa  that  Congveas  ha^ 
ao  far  legislated  upon  tlie  aubect  wb  to  render  repugnant  all 
State  legislation.  Beaidee,  whenever  from  any  canae,  uni- 
formity of  mle  ia  demanded,  the  right  to  deal  with  die  sub- 
ject at  all  ia  veated  exclusively  in  the  General  Government. 
So,  by  the  nature  of  the  subject,  as  well  as  the  express  will 
of  Congress,  all  State  interference  ia  |»ohibited.  {CooUf  v. 
wm,  XLiiL— 2a 


404  P3D0PX,s  ««  a  p.  JL  K  Ca  [Sup.  CL 

/ 

ArgoiiMiLt  for  Avpellanta 

Board  of  Wardens,  12  How,  299 ;  Oilman  v.  Philadelphia,  S 
Wallace,  713;  CrandaU  v.  The  State  of  Nevada,  6  Wallace, 
85.) 

The  Amendatory  Acts  of  July  2d,  1864  (IS  IT.  8.  Stats. 
856),  March  8d,  1866,  and  June  25th,  1868,  are  of  the  same 
^neral  chai'acter.  They  make  some  chaxiges,  but  such 
dianges  only  serve  to  confirm  the  opinion  that  the  intent  of 
Congress  was  to  establish  the  Pacific  Biailroad  and  Telegraph 
Lino  as  national  improvements,  for  the  use  of  the  National 
€k)vemment  for  postal,  military,  and  other  purposes,  and 
generally  to  promote  and  subserve  the  public  interest  and 
welfare.  As  thrir  provisions  furnish  only  cumulative  evi- 
dence upon  the  question  of  Congressional  intent,  no  further 
reference  to  them  is  deemed  necessary. 

In  view  of  the  title  of  the  Act,  and  the  several  provisions 
thereof,  to  which  reference  has  been  made,  and  Hie  several 
Acts  since  passed  by  Congress  upon  the  same  subject,  it  is 
submitted  that  there  is  no  rational  ground  for  doubting  the 
national  character  of  this  railroad  and  telegraph.  The  pur- 
poses of  the  Act,  as  declared  in  this  title^  and  repeated  in  its 
body,  are  national  in  every  sense  of  the  term.  The  road  and 
telegraph  for  which  provision  was  made  are  local  in  no  sense 
of  the  term.  They  were  to  span  more  than  half  the  conti- 
nent, and  to  constitute  a  part  of  a  continuous  line  of  oom- 
munication,  stretching  through  States  and  Territories,  from 
the  Atlantic  to  the  Pacific  Ocean.  The  declared  intent  was 
to  ^^  promote  the  public  interest  and  welfare,  particulariy  in 
time  of  war,''  by  making  them  the  means  of  communication 
and  transportation  for  Government  dispatches^  mails,  troops, 
supplies,  public  stores,  and  munitions  of  war.  No  object  or 
purpose  could  be  more  national. 

In  respect  to  this  question,  the  Pacific  Railroad  Acts  are 
upon  all  fours  with  the  Act  by  which  llie  Bank  of  the  United 
States  was  established.  (8  IT.  S.  Stats,  at  Large,  266.)  Tb^ 
plan  adopted  l^  Congress  for  the  purpose  of  establishing  tbf^ 
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bank  and  seeming  its  ne^  to  the  Govemment,  as  a  financial 
agent^  is  so  similar  to  that  adopted  in  the  present  case/as  to 
suggest  that  the  former  served  as  a  model  for  the  latter.  As 
in  this  instance^  a  corporation^  with  fall  banking  powers,  was 
created.  The  amount  of  its  capital  stock  was  fixed  at  thtrty- 
fiye  millions  of  dollars,  of  which  sum  the  Government  was 
to  subscribe  only  one  fifth,  or  seven  millions,  leaving  twenty- 
eight  millions  to  be  taken  by  private  individuals.  The  affairs 
of  the  bank  were  to  be  managed  by  twenty-five  Directors, 
of  whom  twenty  were  to  be  elected  by  the  stockholders  and 
five  to  be  appointed  by  the  President  of  the  United  States, 
by  and  with  the  advice  and  consent  of  the  Senate.  The 
powers  of  the  Directors  and  the  business  operations  of  the 
institution  were  defined  and  restricted..  Power  was  given, 
with  certain  restrictionB,  to  establish  branch  institutions  in 
the  several  States.  The  Secretary  of  the  Treasury  was 
authorized  to  call  upon  the  bank  for  a  statement  of  its 
affairs,  as  often  as  once  a  week.  For  the  privileges  and 
benefits  conferred  by  the  charter,  the  President  and 
Directors  of  the  bank  were  required  to  pay  to  the  United 
States  a  bonus  of  one  million  and  five  hundred  thousand 
dollars,  in  three  equal  paymentia.  And  it  was  lastly  provided 
that  the  books  of  the  corporation  should  always  be  open  to 
the  inspection  of  a  committee  of  either  House  of  Congress, 
appointed  for  that  purpose. 

If  we  look  to  the  objects  and  purposes  of  the  two  Act^ 
those  of  the  Hailroad  and  Telegraph  Act  are  no  less  national 
in  their  character  than  those  of  the  bank.  If  the  latter  was 
necessary  —  that  is  to  say,  appropriate  to  the  proper  admin- 
istration and  man/igement  of  the  finances  of  the  Govern- 
ment, the  former  was  no  less  appropriate  or  necessary  to  the 
proper  conduct  and  management  of  its  postal  and  military 
affairs.  Each  were  but  means  to  an  end,  which  was  assumed 
to  be  within  the  jurisdiction  of  the  Government  to  accomplish. 
If  the  United  States  Bank  was  designed  to  be  a  national 
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institution^  subject  to  the  jurisdiction  of  the  G^n^ral  Got- 
emiaenti  or  the  legislative  will  of  Congress,  it  would  seem 
to  be  incontrovertible  that  the  Union  Pacific  Bailroad  and 
Telegraph  Line,  if  not  more  so,  is  certainly  not  less  a  national 
meaBure,  and  not  less  under  the  control  of  the  If  ational  Gov- 
ernment That  it  was  intended  so  to  be,  is  further  apparent 
from  the  fact  that  Congress  has  no  power  to  create  a  c/^rpora- 
tion  for  any  other  than  national  purposes — for  any  other 
object  than  as  an  instrumentality,  or  machine,  for  carrying 
into  effect  the  powers  vested  in  the  General  GovemmenL 
This  was  decided  in  the  case  of  Oahom  v.  The  United  States 
Bank,  9  Wheaton,  738. 

The  Central  Pacific  Company,  dien,  is  a  national  corpora- 
tion. 

The  Central  Pacific  was  not  in  the  first  instance  created  a 
corporation  by  the  General  Government.  It  had  become  a 
corporation  under  the  laws  of  this  State  prior  to  the  passage 
of  the  Pacific  Bailroad  Act  I  claim,  however,  that  by 
reason  of  the  Acts  of  Congress  in  relation  to  it,  that  Con- 
gress has  recognized  its  corporate  existence,  and  has  adopted 
it  as  its  agent,  and  that  it  has  thus  become  a  national  corpora- 
tion, and  that  this  State  has  released  the  company  from 
all  allegiance  to  her. 

In  1852  the  Legislature  of  this  State  passed  the  following 
Act: 

^An  Act  to  grant  the  right  of  way  to  {he  United  States  for 
railroad  purposes. 

"V^msREAB,  The  interests  of  this  State,  as  well  as  the 
whole  TTnion,  require  the  immediate  action  of  the  Govern- 
ment of  the  United  States  for  the  construction  of  a  national 
thoroughfare  connecting  the  navigable  waters  of  the  Atlantic 
and  Pacific  Oceans,  for  the  purposes  of  national  safety,  in 
the  event  of  war,  and  to  promote  the  highest  oommercia) 
interests  of  the  Republic: 
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"  The  People  of  the  State  of  Calif  omia,  represented  in  Senate 
and  Aeaemhly,  do  enact  as  follows: 

^  SxoTiov  1.  The  right  of  way  through  this  State  is 
hereby  granted  to  the  United  States  for  the  purpose  of  con- 
structing a  railroad  from  the  Atlantic  to  the  Pacific  Ocean.'' 
(Stats.  1852,  p.  150.) 

Again,  by  the  Act  of  1862,  Congress  conferred  the  same 
powers  upon  the  Central  Pacific  which  it  conferred  upon  the 
Union  Pacifi.c,  annexing  thereto  the  same  conditions.  In 
the  ninth  section  of  the  Act  it  is  provided  that: 

^  The  Central  Pacific  Railroad  Company  of  California,  a 
corporation  exirtiug  under  the  laws  of  the  State  of  California, 
are  hereby  authorized  to  construct  a  railroad  and  telegraph 
line  from  the  Pacific  coast,  at  or  near  San  Francisco,  or  the 
navigable  waters  of  the  Sacramento,  to  the  eastern  boundary 
of  California,  'upon  the  terms  and  'conditions,  in  all  respects, 
as  are  contained  in  this  Act  for  the  construction  of  said  rail- 
road and  telegraph  line  first  mentioned,  and  to  meet  and 
connect  with  the  first  mentioned  railroad  and  telegraph  line 
on  the  eastern  boundary  of  California*'* 

Again,  in  the  tenth  section,  it  is  fnrther  provided: 

'^And  the  Central  Pacific  Railroad  Company  of  California, 
after  completing  its  road  across  the  State,  is  authorized  to 
continue  the  construction  of  said  railroad  and  telegraph 
through  the  Territories  of  the  United  States  to  the  Missouri 
Elver,  including  the  branch  roads  specified  in  this  Act,  upon 
the  routes  hereinbefore  and  hereinafter  indicated,  on  the 
terms  and  conditions  provided  in  this  Act  in  relatioix  to  the 
said  Union  Pacific  Railroad  Company,  until  said  roads  shall 
meet  and  connect,  and  the  whole  of  said  railroad  and 
branches  and  telegraph  is  completed.'^ 
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So,  throughout  the  Act^  and  the  Bubsequent  Acts,  grants 
and  powers  are  conferred  upon  the  Central  Pacific  in  the 
same  manner,  to  ihe  same  extent,  and  upon  the  same  condi- 
tions upon  which  ihey  are  conferred  upon  the  Union  Pacific, 
thus  evincing  an  intent  on  the  part  of  Congress  to  convert 
the  former  into  a  national  agent  or  corporation,  and  to  estab- 
lish between  it  and  the  National  Government  precisely  the 
relation  which  was  being  established  between  the  National 
Government  and  the  Union  Pacific*  These  Acts,  it  is  sub- 
mitted, had  the  effect  to  convert  the  Central  Pacific  into  a 
national  corporation,  which  would  continue  to  exist,  even 
though  this  State  should  repeal  the  laws  under  which  it  was 
first  incorporated;  and^  further,  titiej  also  had  the  effect  to 
withdraw  the  company  from  the  jurisdiction  of  the  State 
quoad  all  matters  affecting  the  construction,  maintenance, 
and  use  by  the  General  Government  of  the  railroad  and  tel- 
egraph line. 

On  the  4th  of  April,  1864,  the  Legislature  of  this  State 
passed  the  following  Act: 

**  An  Act  to  aid  in  carrying  out  the  provisianB  of  the  Pacific 
Railroad  and  Telegraph  Act  of  Ccngreu^  and  other  vust- 
ters  relcding  thereto. 

^  The  People  of  the  State  of  California,  represented  in  Senate 
and  Aesemhly,  do  enact  as  folUymB: 

"  Sbction  1.  Whereas,  by  the  provisions  of  an  Act  of 
Congress,  entitled  ^An  Act  to  aid  in  the  construction  of  a 
railroad  and  telegraph  line  from  the  Missouri  River  to  the 
Pacific  Ocean,  and  to  secure  to  the  Gtevenmient  the  use  of 
the  same  for  postal,  military,  and  other  purposes/  approved 
July  Ist,  1862,  the  Central  Pacific  Railroad  Company  of 
California  is  authorized  to  construct  a  railroad  and  telegraph 
in  the  State  of  California,  and  in  the  Territories  lying  east 
of  said  State  towards  the  Missouri  River;   therefore^  to 
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enable  said  company  more  fully  and  completely  to  comply 
with  and  perform  the  provisions  and  conditions  of  said  Act 
of  Congress^  the  said  company^  their  successord  and  assigns^ 
are  hereby  authorized  and  empowered,  and  the  right,  power, 
and  privilege  is  hereby  granted  to,  conferred  upon,  and 
vested  in  them,  to  construct,  maintain,  and  operate  the  said 
railroad  and  telegraph  line,  not  only  in  the  State  of  Cali- 
fornia, but  also  in  the  said  Territories  lying  east  of  and 
between  said  State  and  the  Missouri  Biver,  with  such 
branches  and  extensions  of  said  raiboad  and  telegraph  line, 
or  either  of  them,  as  said  company  may  deem  necessary  or 
proper,  and  also  the  right  of  way  for  said  railroad  and  tele- 
graph line  over  any  lands  belonging  to  this  State,  and  on^ 
over,  and  along  any  streets,  roads,  highways,  riverb,  streams, 
water,  and  watercourses;  but  the  same  to  be  so  constructed 
as  not  to  obstruct  or  destroy  the  passage  or  navigation  of  th^ 
same ;  and  also  the  right  to  condemn  and  appropriate  to  the 
use  of  said  company  such  private  property,  rights,  privi- 
leges, and  franchises  as  may  be  proper,  necessary,  or  con- 
venient for  the  purposes  of  said  railroad  and  telegraph,  the 
compensation  therefor  to  be  ascertained  and  paid  under  and 
by  special  proceeding,  as  prescribed  in  the  Act  providing 
for  Uxe  incorporation  of  railroad  companies,  approved  May 
20th,  1861,  and  the  Acts  supplementary  and  amendatory 
thereof;  said  company  to  be  subject  to  all  the  laws  of  this 
State  concerning  railroad  and  telegraph  lines,  except  that 
messages  and  property  of  the  United  States,  of  this  State, 
and  of  the  said  company,  shall  have  priority  of  transporta- 
tion and  transmission  over  said  line  of  railroad  and  telegraph, 
hereby  confirming  to  and  vesting  in  said  company  all  the 
rights,  privileges,  franchises,  power,  and  authority  conferred 
upon,  granted  to,  or  vested  in,  said  company  by  said  Act  of 
Congress;  hereby  repealing  all  laws  and  parts  of  laws  incon- 
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sistent  or  in  conflict  with  the  provisions  of  this  Act,  or  the 
lights  and  privileges  herein  granted. 

"  Sec.  2.  This  Act  shall  take  effect  and  be  in  force  from 
and  after  its  passage."    (Stats.  1868-4,  p.  471.) 

That  Congress  has  the  power  to  create  corporations  ts 
agents^  or  instrumentalities,  or  means  of  carrying  into  effect 
other  powers,  which  are  sovereign,  whenever  such  corpora- 
tions may  be  regarded  by  Congress  as  appropriate  means  to 
such  an  end,  has  never  been  seriously  doubted  since  the  great 
cases  of  MeCvllough  v.  The  State  of  Maryland,  4  Wheaton, 
816,  and  Osbom  v.  U.  8.  Bank,  9  Wheaton,  738.  (2  Story 
on  Const,  Sees.  1137,  1138,  1139,  1149,  1150.) 

If  Congress  can  construct  a  wagon  road  for  a  post  road, 
may  it  not  also  construct  a  railroad  for  a  like  purpose  f  Al- 
though all-sufficient  for  that  purpose,  the  power  ''  to  establish 
Post  Offices  and  post  roads  ^  is  not  the  only  power  to  which 
the  authority  of  Congress  to  construct  and  maintain  the 
Pacific  Bailroad  and  Telegraph  Line  may  be  referred.  It 
may  be  referred  to  the  power  to  "  provide  for  the  common  de- 
fense and  general  welfare  of  the  United  States."  (Ifc- 
Cullough  V.  The  State  of  Maryland,  4  Wheaton,  406.) 

The  question  as  to  what  are  appropriate  means  to  be  used 
in  executing  express  powers,  is  a  political  question  to  be  de- 
termined by  Congress.     (Id.) 

A  railroad  and  telegraph  line,  which  extends  two  thousand 
miles  through  several  States  and  Territories,  is  neither  local 
in  site  nor  in  benefit  It  requires  no  argument  to  show  that 
it  is  a  wise,  if  not  an  indispensable  provision,  for  the  com- 
mon defense,  or  that  it  is  calculated  to  promote  the  general 
welfare  of  the  United  States.  The  power  of  taxation  exists  as 
a  concurrent  power  in  the  National  and  in  the  State  Govern- 
ments. It  is  an  indispensable  attribute  of  sovereignty  which 
each  must  have  the  right  to  exercise,  but  by  reason  of  the 
relation  which  subsists  between  them,  the  right  of  each  must 
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be  80  exercised  as  not  to  interfere  with  the  sovereignty  of 
the  other  (Weston  ▼.  The  Ciiy  Council  of  Charleston,  3 
Peters,  466.) 

The  above  case  involved  the  question  whether  the  City 
of  Charleston  could  tax  six  and  seven  per  cent  stock  of 
the  United  States^  and  it  was  held  that  it  could  not.  Such 
has  continued  to  be  the  law  of  that  Court  down  to  the  pref>- 
ent  time^  In  the  case  of  The  Bank  of  Commerce  v.  New 
Torh  City,  2  Black.  620,  it  was  held,  further,  that  it  made 
no  difference  whether  the  State  law  taxed  the  stocks  eo 
nomine,  or  included  them  in  the  aggregate  of  the  taxpayer's 
property,  to  be  valued,  like  the  rest;  at  its  worth  on  the 
market,  thus  showing  that  no  change'  in  mode  or  form  can 
affect  the  result  If  the  result  be  to  cast  a  burden  upon  the 
measures  of  Congress  adopted  for  the  purpose  of  carrying 
into  effect  liie  powers  of  the  Government,  the  State  law  is 
void.  Again  in  the  Bank  Tax  Case,  2  Wallace,  200,  it  was 
declared  that  ^'  a  tax  laid  by  a  State  on  banks  '  on  a  valuation 
equal  to  the  amount  of  their  capital  stock  paid  in,  or  secured 
to  be  paid  in,'  is  a  tax  on  the  property  of  the  institution,  and 
when  that  property  consists  of  stocks  of  the  Federal  Qovem- 
ment,  the  law  levying  the  tax  is  void." 

Another  application  of  these  principles  is  found  in  the 
case  of  Dolibins  v.  The  Commissioners  of  ilrie  County,  16 
Peters,  435.  The  plaintiff  was  a  Captain  in  the  United 
States  revenue  service,  residing  in  Pennsylvania.  The  lawa 
of  that  State  imposed  an  ad  valorem  tax  on  offices,  and  the 
question  was  whether  the  law,  as  to  offices  held  under  the 
United  States,  was  not  void.  It  was  declared  to  be  void,  the 
ground  of  the  decision  being  that  it  was  within  the  power  of 
the  United  States  Government  to  fix  the  compensation  to  be 
paid  to  its  officers,  and  that  any  law  of  a  State,  the  effect  of 
irhich  was  to  diminish  the  amount  of  such  compensation, 
^conflicted  with  the  law  of  Congress,  and  was  therefore  void. 
^    Suppose  the  corporations  had  already  failed  to  perform 
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the  conditions  imposed  by  Congress,  and  the  Secretsiy  had 
already  taken  possession  of  this  road  and  telegraphy  who 
would  be  sovereign  then,  the  Qeneral  Oovemment  or  fclus 
State!  The  right  to  take  possession  implies  soyereiguty  no 
less  than  possession  with  such  conditions.  If  the  Genenl 
Government  was  now  in  possession,  operating  the  road  hj 
officers  and  engineers  employed  and  paid  by  it,  was  now 
devotiog  its  income  to  the  use  and  benefit  of  the  United 
States,  is  there  any  one  so  hardy  as  to  assert  that  the  Geo- 
eral  Government  would  have  to  pay  taxes  to  this  State- 
that  the  paramount  would  have  to  pay  tribute  to  the  subor- 
dinate! (Passenger  Cases,  7  How.  283 ;  Oiinbons  v.  Ogden, 
9  Wheaton,  1;  CrandaU  v.  The  State  of  Nevada^  6  Wallace, 
85;  Tin  Sing  v.  Washburn,  20  CaL  684.) 

t.  B.  McFarland  and  E.  JL  Craig,  for  Bespondents. 

The  position  of  counsel  is  that  the  railroad  in  question  is 
a  national  institution,  and  therefore  is  exempt  from  State 
taxation  within  the  rule  of  MeCvUough  ▼•  Ths  Stale  of 
Maryland,  4  Wheaton,  316. 

The  Railroad  Acts  of  California  and  of  Congress,  cited 
by  counsel  and  upon  which  he  relies  in  this  part  of  his  ease, 
are  private  statutes,  and  should  have  been  both  pleaded  and 
proved  in  the  Court  below.  They  are  private  because  they 
relate  to  certain  individuals,  and  not  to  the  people  at  laigei 
(Sedgwick  on  Stat  and  Const.  Law,  30,  and  note.) 

If  they  are  private  statutes  they  should  have  been  spe- 
cially set  up  as  a  defense.  This  is  elementary.  (EUis  t. 
Eastman,  82  Cal.  449.) 

Even  though  not  held  to  be  technically  private  statates, 
still,  as  appellant  claims  a  special  privilege  under  them  not 
accruing  to  citizens  generally,  in  order  to  avail  itself  of  that 
privilege  the  statutes  should  have  been  specially  pleaded; 
and  the  facts  bringing  appellant  within  the  statutes  lelied 
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cn  should  hmt  been  proved  on  the  triaL    AH  tfaese  thingBr 
appear  in  the  record  in  every  case  cited  by  counsel. 

But  if  the  Court,  overruling  our  views,  should  deem  it 
proper  to  consider  tiiese  statutes,  then  we  say:  first^  that 
appellant  is  a  state  corporation,  organized  by  the  State  of 
Oalifomia,  subject  to  its  sovereignty,  and  therefore  entirely 
without  the  rule  of  the  cases  cited  by  its  counseL  It  is 
admitted  by  counsel  that  if  appellant  be  a  State  corporation 
then  the  above  conclusion  follows.'  And  in  McOtiUmgh  v. 
The  State  of  Maryland,  429,  the  Court  say: 

''  The  sovereignly  of  a  State  etxtends  to  everything  which 
exists  by  its  own  authority,  or  is  introduced  by  its  permia- 
sion.'' 

Counsel  don't  deny,  of  course,  that  the  appellant  was 
created  by  the  State  of  California,  and  exists  under  her 
laws.  How,  then,  does  he  propose  to  rraiedy  this  great  de- 
fect in  his  caset  Why,  he  says  that  Congress  has  '^recog^ 
nized  its  corporate  existence,'^  and,  for  certain  purposes, 
^^ adopted  it  as  its  agents"  and  "thereby''  has  "converted  it 
into  a  national  corporation.'^  This  is  virtually  saying  that 
to  "  recognize  "  or  to  "  employ  "  is  the  same  as  to  "  create  " 
— a  confusion  of  ideas  perfectly  bewildering. 

We  suppose,  therefore,  according  to  this  doctrine,  that  if 
the  General  Government  should  employ  an  incorporated 
express,  or  stage,  or  steamboat  company  to  carry  its  mails  or 
munitions  of  war,  or  to  do  any  business  for  it  whatever,  it 
would  thereby  immediately  "  convert  it  into  a  national  cor- 
poration." Is  there  anything  in  such  a  notion  that  demands 
a  serious  answer! 

Again:  counsel  says  that  the  State  of  California  "has 
released  the  Central  Pacific  Railroad  Company  from  all 
allegiance  to  her,"  and  in  support  of  this  position  he  quotes 
in  full  the  Act  of  this  State  of  April  4th,  1864,  which  as- 
lumes  legislative  control  of  the  company  all  the  way  throu^ 
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it^  and  oontaixi^  among  oOier  tkingB,  the  f oUowiog  eipieaa 

provision: 

^^  Said  company  to  be  subject  to  all  the  laws  of  this  State 
eonceming  railroad  and  telegra;^  lines,  except  that  messagee 
and  properly  of  the  United  States,  of  this  State,  and  of  said 
company,  shall  have  priority  of  transportation  and  trans* 
mission  over  said  line  of  railroad  and  telegraph.''  (State* 
1868-4,  p.  471.) 

Does  this  look  like  a  release  from  ''all  allegiance''  to  the 
State!    Is  there  anything  more  to  be  said  on  the  subject? 

But  if  the  corporation  of  the  Central  Pacific  Bailroad 
Company  had  been  expressly  created  by  the  General  Gov- 
ernment, still  there  is  nothing  in  this  case  that  brings  it,  in 
any  sense,  within  the  rule  of  McGvUough  v.  The  Stale  of 
Maryland. 

In  the  first  place,  it  must  be  remembered  that  the  tax  in 
the  case  at  bar  is  not  upon  the  ''  corporation,"  or  its  ''  fran- 
chise," or  its  "  acts,"  or  its  "  operations,"  but  simply  upon 
its  ordinary  property,  which  is  taxed  in  eonmion  with  aD 
the  other  property  in  the  State. 

"Now  what  was  the  case  of  MeCullough  v.  The  Siaie  of 
Maryland,  and  what  did  it  decide  f  In  that  case  the  Court 
was  dealing  with  a  statute- of  the  State  of  Maryland  aimed 
directly  and  specially  at  the  operations  of  the  United  States 
Bank.  The  Act  organizing  the  bank  was  passed  under 
great  political  excitement,  and  against  the  most  bitter 
opposition,  the  controversy  turning  upon  the  relative  power 
of  the  General  and  State  Governments.  A  branch  of  the 
bank  was  established  in  Baltimore  in  1817.  In  1818,  at 
the  next  meeting  of  the  Legislature  of  Maiyland,  an  Act 
was  passed  to  '' impose  a  tax  upon  all  banks"  not  char- 
tered by  the  State  Legislature,  prescribing  the  manner  in 
which  the  notes  of  the  bank  should  be  issued  and  their 
denominations,  and  providing  that  its  notes  should  be  issued 
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upon  paper  fonuBhed  by  the  State^  and  lliat  the  bank  aboold 
pay  a  stamp  duty-  to  the  State  upon  every  note  iasoed,  lang- 
ing  in  amount  from  ten  cents  to  tweotj  doUaiB,  unless  the 
bank  should  pay  a  large  yearly  sum  in  gross  for  the  privilege 
of  doing  boaineeB.  (4  Wheat  817,  318,  319.)  Congress 
passed  the  United  States  Bank  Law  as  a  proper  measure  fat 
the  prosecution  of  its  fiscal  operations,  for  the  eonvenioit 
transmission  of  public  jnoneys^  and  for  the  genenl  conduct 
of  the  financial  department  of  the  Govenmient;  the  Govern* 
ment  itself  being  the  principal  stocUioldar. 

Now  what  did  the  Court  decidet  Simi^y  this:  First,  that 
the  bank  was  a  constitutional  measure,  lawfnUy  instituted 
and  employed  by  the  GeuCTal  Government  for  the  exercise 
of  its  powers;  and  second,  that  the  Act  of  Maryland  imposed 
a  tax  upon  the  ^<^>erations''  of  this  eonstitntional  ^meas- 
ure/' and  was  therefore  void* 

Thron^^iout  the  whole  <qpinian  Mr.  Chief  Justiee  Mas- 
SHAix  speaks  of  Ihe  tax  aa  directed  against  a  ^measure" — 
an  ''  instrument "  —  the  ^'  means^  established  by  the  Govern* 
ment  for  its  own  purposes^  The  whole  thecny  of  the  ease  is 
that  the  tax  was  a  burden  imposed  upon  the  bank  itself; 
upon  the  corporatism;  upon  its  acta;  its  operatums;  its  busi* 
ness;  its  ver^  eodstenee;  its  ri{^t  to  folfill  the  purposes  tat 
whidi  it  wse  created.  It  was  not  a  tax  upon  the  ordinary 
property  of  the  bank,  and  therefore  has  bo  bearing  on  the 
ca«e  at  bar.  If  the  State  of  California  had  imposed  a  stamp 
dn^  upon  the  tickata  issoed  fay  appellant  to  its  jMissoDgins, 
or  a  general  tax  upon  the  oMrporation  Uself  » or  upon  its  ri^t 
to  do  business,  or  upon  any  of  its  acta  or  ''i^Mrationa,''  there 
would  be  some  slight  analogy  between  the  two  cases. 

At  the  conduaion  of  the  opinion  Mr.  Chief  Jnatioe  Mas- 
BHAix  gives  the  wheie  gist  of  the  case  aa  foUows: 


'^  The  resuH  is  a  conviction  that  the  States  have  no  power, 
hj  taxation  or  otfaarwiae^  to  retard,  impede,  hinder,  cfr  in  any 
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manner  contaxd  the  operatioms  of  the  constitatioiial  laws 
enacted  by  Congress  to  carry  into  ezeentton  the  powers 
vested  in  ^e  General  Qoyemment.'' 

Andy  aa  if  seeing  half  a  oentaiy  ahead,  and  pnmding  for 
this  present  attempt  of  this  appellant  to  escape  the  just  pay- 
ment of  its  taxes  nnder  the  shadow  of  the  great  opinion  he 
was  then  deliver ing^  he. adds  the  following: 

^  This  opinion  does  not  deprive  the  States  of  any  resonroes 
which  they  originally  possessed.  It  does  not  extend  to  a  tax 
paid  by  the  real  property  of  the  bank  in  common  with  the 
other  real  property  within  the  State,  n(ft  to  a  tax  imposed 
on  the  interest  which  the  citizens  of  Maryland  may  hold  in 
this  institution  in  common  with  other  property  of  the  same 
descripticm  throughout  the  State.  But  this  is  a  tax  upon  tiie 
operations  of  the  bank,  and  is,  consequently^  a  tax  on  the 
operation  of  an  instrum^it  employed  by  the  Government  of 
the  Union  to  carry  its  powers  into  execution*  Such  a  tax 
must  be  unconstitutionaL" 

None  of  the  other  cases  cited  by  oonnsel  on  this  point 
go  any  further  than  MeCMough  v.  8taie  of  Maryland.  In 
Oshom  V.  U.  8.  Bank,  9  Wheat  788,  the  law  of  Ohio^  as 
the  Court  say  (p.  868),  was  more  objectionable  than  the 
law  of  Maryland.  In  this  case  the  State  statute  imposes  a 
tax  upon  ^'all  banks''  not  chartered  by  the  State,  and 
specially  provides  that  the  United  States  Bank,  if  it  should 
^*  continue  to  transact  business/'  shall  pay  *^  an  annual  tax  of 
fifty  thousand  dollars."  The  tax  was  not  upon  the  ordinary 
properly  of  the  bank,  but  upon  the  right  to  ''  transact  busi- 
ness." In  Weston  v.  City  Council  of  Charleston,  2  Peters, 
449,  the  tax  was  upon  stock  issued  by  the  United  States  Gov- 
ernment as  evidences  of  its  indebtedness ;  and  the  Court  held 
it  void  because  a  burden  upon  the  power  of  the  Government 
to  contract  and  to  borrow  money.    The  other  cases  cited  by 
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eoanBd   in  no  wi^  alter  the  principle  of  McOvUougk   v. 
Harykmd. 

The  potfitacm  of  connsd  that  becanse  the  Pacific  railroad 
eompanies  are  to  transmit  and  transpcnrt  dispateheB,  mails^ 
mnnitions  of  war,  and  other  property  of  the  Gk>vemment 
€¥er  their  Unesy  therefore  their  railroads,  and  otiier  property 
used  by  th^n,  can't  be  taxed,  for  the  reason  that  they  are 
means  nsed  by  the  General  GoTBrmnent  within  the  reason 
of  McCullough  v.  Maryland,  wonld  apply  with  equal  force 
to  all  stage  coaches,  wagons,  steamboats,  etc,  belonging  to 
other  contractors  with  the  Oovemment  Bnt  that  such 
property  is  not  subject  to  the  rule  as  contended  for  is  ex- 
pressly decided  in  Searight  ▼.  Stckes,  3  Howard,  151.  In 
this  case  the  United  States  had  granted  to  the  State  of 
Pennsylvania  all  that  porticm  of  the  Cimiberland  road  lying 
within  her  limits,  upon  a  compact  pnmding,  among  other 
things,  that  *^  no  toll  shall  be  received  or  collected  for  the 
passage  of  any  wagon  or  carriage  laden  with  the  property 
of  the  United  States,  or  any  cannon  or  military  stores 
belonging  to  the  United  States '^  (p.  165);  and  afterwanl^ 
tile  State  of  Pennsylvania  passed  a  law  providing  *^  that  in 
all  cases  of  wagons,  carriages,  stages,  or  other  modes  of  con* 
veyance,  carrying  ihe  United  States  mail,  with  passengers 
or  goods,  such  wagon,  stage,  or  other  mode  of  conveyance, 
shall  pay  half  tolL''  (Page  166.)  The  questdon  was  as  to 
the  validity  of  the  latter  law;  and  counsel  for  the  United 
States  took  the  position:  first,  that  the  law  was  in  violation 
of  the  compact  above  referred  to;  and,  second,  that  a  stage 
carrying  the  United  States  mail  is  a  ^^  means  "  of  the  Federal 
Government  to  execute  its  pow^s  within  the  rule  in  Mc- 
CuUough  V.  Maryland,  and  therefore^  not  subject  to  State 
taxation.  Upon  the  first  point  the  Court  was  divided,  the 
majority  holding  tiiat  the  word  ^'  property,''  as  used  in  the 
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compact^  included  ^'mail^''  and  that,  therefore,  the  law  was 
in  oonflict  with  the  compact  The  constitutional  questioo 
is  not  much  discusfied  in  the  opinicm  of  the  majorilj,  but  Hr. 
Chief  Jufltiee  Tanbt,  who  delirera  it^  says: 

^If  the  State  had  made  this  road  herself,  and  had  not 
entered  into  any  compact  upon  the  subject  with  the  United 
States,  she  might  undoubtedly  have  erected  toll  gates  therecm; 
and  if  the  United  States  afterwards  adcq^ted  it  as  a 
post  road,  the  carriages  engaged  in  their  s&cvice  in  trans- 
porting the  mail,  or  otherwise,  would  have  been  liable  to  pa; 
the  same  charges  tiiat  were  imposed  by  the  State  on  other 
vehicles  of  the  same  kind*'' 

But  Mr,  Justice  MoLbait,  wlho  hdd  that  ** property"  did 
not  include  the  mails,  and  that  the  law  was  not  in  conflict 
with  the  compact,  ddivers  a  dissenting  opinion,  in  which 
he  reviews  at  length  the  constitutional  question,  and  clearly 
shows  the  true  meaningof  ifcOitKoti^^v.  The  State  of  Mary- 
land, and  kindred  cases  cited  by  counsel  in  the  case  at 
bar.  To  the  latter  part  of  this  opinion,  commencing  at  page 
one  hundred  and  seventy-nine,  we  earnestly  invite  the  at- 
tention  of  the  Coiurt  It  is  well  known  that  Mr.  Justice 
McLzAir  was  a  distinguished  membto  of  that  school  of  ooor 
structionists  at  the  head  of  which  stood  the  illustrious  TAASr 
SHALL,  who  claimed  that  the  Gonstitution  of  the  United 
States  should  be  interpreted,  not  strictly,  but  rationally. 
And  it  will  be  seen  from  tills  opinion  that  those  eminent 
jurists  who  went  the  furthest  in  enlarging  the  powers  of  die 
Federal  Government,  never  dreamed  of  carrying  the  doc* 
trine  to  the  extreme  point  otaimed  by  the  appellant  in  the 
case  at  bar. 

But  the  very  questions  which  we  have  been  discussing 
have  been  settled  adversely  to  the  views  of  appellant  in  the 
case  of  Thompson  v.  The  Union  Pacific  Railroad  Company, 
Eastern  Diviiionp  et  ai.,  recently  decided  by  the  Supreme 
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Court  of  the  United  States.  (iN^ot  yet  reported,  but  pub- 
lished in  the  Sacramento  Union  of  May  12th,  1870,  and 
other  public  newspapers  of  that  date.)  In  that  case,  the 
Union  Pacific  Railroad  Company,  Eastern  Division,  bore  ex- 
actly the  same  relation  to  the  system  of  companies  which 
were  subsidized  by  Congress  —  and  which,  together,  com^ 
pleted  the  overland  railroad  —  that  is  borne  by  the  appellant 
in  the  case  at  bar.  The  company  was  incorporated  by  the 
State  of  Kansas,  and  afterward,  like  the  appellant  here,  had 
certain  rights  cimf erred  on  it  by  Congress.  But  the  Court 
say: 

"  The  corporation,  however,  remained  a  State  corporation, 
though  entitled  to  certain  benefits  and  subject  to  certain 
duties  under  the  legislation  of  Congress." 

This  is  a  complete  answer  to  oounseFs  theory  abont^appel- 
knt  being  '^converted  into  a  national  corporation.^' 

The  action  in  the  case  we  are  considering  was  a  bill  to  re- 
strain the  collection  of  taxes  imposed  by  the  State  of  Kansas 
upon  the  railroad  and  telegraph  of  the  company.  The  com- 
plaint alleges^  among  other  things,  ^^  that  the  property  of  the 
the  company  is  mortgaged  to  the  United  States;  that  the 
company  is  bound  to  perform  certain  duties,  and  ultimate^ 
to  pay  five  per  cent  of  its  net  earnings  to  tho  United  States ; 
that  the  company  wiU  be  greatly  hindered  and  embarrassed 
in  the  performance  of  its  obligations  and  duties  to  the  United 
States  if  the  taxes  imposed  are  collected ;''  and  that  the  col- 
lection of  the  taxes  will  be  to  the  ^^  prejudice  of  the  just 
rights  of  the  complainants  ahd  of  the  securities  of  the  United 
States.'' 

This  is  precisely  the  position  taken  by  appellant  here,  ex- 
cept that  in  the  former  case  the  position  was  taken  in  the 
pleadings  in  the  Court  below,  while  in  the  case  at  bar  It  is 
first  taken  in  the  brief  in  the  Court. above.    The  reasoning, 
employed,  however,  and  the  authorities  cited,  are  the  same  in » 
the  two  cases.     The  Court  say: 

Vol  XLIIL— 2T 
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^^  The  main  argument  for  the  oomplaisants,  however,  is 
that  the  road^  being  constructed  under  the  direction  and 
authority  of  Congress,  for  the  uses  and  purposes  of  the 
United  States,  and  being  a  part  of  a  systan  of  roads  thus 
constructed,  is  therefore  exempt  from  taxation  under  State 
authority.  *  *  The  case  of  McCullough  v.  Maryland  is 
much  relied  on.*' 

Thus  it  will  be  seen  that  the  questions  to  be  decided  were 
exactly  those  raised  in  the  case  at  bar.  The  decision  of  the 
Court,  which  is  somewhat  lengthy,  and  covers  the  whole 
ground,  expressly  and  pointedly  declares  that  the  case  is  not 
within  the  rule  of  McCvllough  v.  Maryland;  that  the  latter 
case  only  goes  to  a  tax  levied  by  a  State  upon  the  '^  opera- 
tions ''  of  an  instrument  "  created  by  the  Gteneral  Goveru- 
ment "  as  a  ^'  means  "  for  executing  its  powers,  and  does  not 
extend  to  the  case  of  a  corporation  enacted  by  a  State,  or  to 
the  property  of  any  corporation  or  agent,    llie  Court  say: 

^*  We  do  not  think  ourselves  warranted,  therefore,  in  ex- 
tending the  exemption  established  by  the  case  of  MeCut- 
lough  V-  Maryland  beyond  its  terms.  We  cannot  apply  it  to 
the  case  of  a  corporation  deriving  its  existence  from  State 
law,  exercisiag  its  franchise  under  State  law,  and  holding  it« 
property  within  State  jurisdiction,  and  tuider  State  protec- 
tion. ♦  ♦  ♦  We  fully  recognize  the  soundness  of  tiie 
doctrine  that  no  State  has  a  ^  ri^t  to  tax  the  means  em- 
ployed by  the  Government  of  the  Union  for  the  execution  of 
its  powers/  But  we  think  there  is  a  clear  distinction  be- 
tween the  means  employed  by  the  Government  Taxation 
of  the  agency  is  taxation  of  the  means ;  taxation  of  the  prop- 
erty of  the  agent  is  not  taxation  of  the  means.'' 

The  last  sentence  above  quoted  is  a  concise  and  exceed- 
ingly forcible  expression  of  the  principle  for  which  we  are 
contending. 


April,  1872.]      l^MovjM «.  C.  P-  E.  R  Co.  4tl 

The  filial  result  at  which  the  Court  arrived  ia  stated  at 
follows: 

^  We  axe  unable  to  find  in  the  Oonstitutian  any  warrant 
for  the  exemption  from  State  legislation  claimed  in  behalf  of 
the  oomplainanta.'' 

We  expresfllj  inyite  the  attention  of  the  Court  to  this 
ease,  as  it  will  be  found  to  be  a  full  determination  of  all  the 
qneelions  raised  in  the  third  brief  of  eounsd  tor  appellant. 

By  the  Court,  Waixaob,  a  X 

TUs  aetion  ia  brou^t  to  reeorer  of  die  raflioad  eompany 
Ae  taxes  upon  some  nine^-two  miles  of  raiboad  and  tele- 
grajdi  Sm^  the  pfupetiy  of  the  compmy,  lying  within  two  of 
die  serenl  mrenae  distiiela  into  whidi  die  Coimly  of  Plaeer 
isfirided. 

The  eonqilaiiit^  wUA  is  in  die  f ofm  usual  m  sndi  eases, 
sfcn,  amoiig  odier  matten,  durt  ^e  nilnMd  eompaay  is  u 
eoqwinlkm  duly  ot^snized  and  aedng  under  die  kw»  of  the 
State  of  Gafifomia,  and  is  oigaged  in  die  businese  of  eon- 
structng^  opeiatiagy  and  funning  dkeiciu  its  fsSroad  and 
tehgiaph  Hm;  dbat  ninety-iiro  and  tme  foarA  miles  of  th^ 
road  and  tekgiaph  fine  are  fltuated  in  die  Conatf  til  Pheer . 
and  are  sabjaet  to  tasatioBi  Acnaa  for  boA  State  aad  eomfy 
parposcs;  dttt  a  laz  was  dniy  kvied  upon  aO  tte  pn>p«n;7 
in  AeeovKty  subject  to  tazatioH — •  Skate  tax  of  one  dbllar, 
and  a  apuaTjr  tax  of  one  doQar  and  ten  eests  upou  aaefa  one 
hundred  dr>nas9  worA  of  pmperty;  l&at  Aere  waa  dierehy 
duly  aacsspri  to  Ae  railroed  eompsny,  upon  so  siaefc  of  dieir 
road  and  telegraph  Gne  as  lay  within  the  First  BuiuMau  Bifl- 
trict  flf  the  <!onnty,  upon  a  vxlnation  of  twrfv^»  Aousanc^ 
dollars  per  mile,  a  State  tax  of  one  rtionpflnd  nine  hmtdrpr^ 

'\  tby  dnflbre  and  a  enmrty  tax  ef  two  thonsand  one  hm\- 
dollare;  and  upon  so  munh  of  their  marl 
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and  telegraph  line  as  U7  within  th^  Second  Bevenue  Dis- 
trict in  said  connly,  upon  a  like  valuation  per  mile,  a  State 
tax  of  nine  thousand  one  hundred  and  twenty  dollars,  and  a 
county  tax  of  ten  thousand  and  thirty-two  dollars  —  all 
which  several  sums  are  alleged  to  be  due  and  unpaid,  and 
judgment  is  demanded  therefor,  with  the  p^icentage,  dam- 
ages, and  costs  in  such  cases  provided  by  statute. 

The  answer  of  the  company  does  not  deny  that  it  is  a 
corporation  deriving  its  existence  from  the  State  laws,  bn^ 
among  other  defenses  set  up,  denies  the  validity  of  the  al- 
leged tax;  denies  that  the  valuation  really  fixed  upon  the 
road  and  telegraph  line  by  the  Assessor  and  Board  of 
Equalization  exceeded  six  thousand  dollars  per  mile  thereof, 
but  allies  that  there  was  added  to  this  valuation  of  six 
thousand  dollars  per  mile  another  sum  of  six  thousand  dol- 
lars per  mile,  by  which  the  gross  valuation  of  the  road  and 
telegraph  Une  purported  on  its  face  to  have  been  fixed  at 
twelve  thousand  dollars  per  mile,  but  that  this  additional  six 
thousand  dollars  per  mile  was,  in  truth,  the  imposition  of  a 
tax  upon  the  value  of  the  business  of  the  company  transacted 
upon  the  road  in  the  transportation  of  passengers,  freight, 
etc.,  and  that  the  Board  of  Equalization  of  Placer  County, 
in  dealing  with  the  taxation  of  the  road  and  telegraph  line, 
received  and  considered  certain  evidence  brought  before 
them  as  to  the  mere  business  done  and  profit  realized  by  the 
company  in  the  use  of  the  road  and  the  telegraph  line. 

A  trial  was  had  in  the  District  Court  for  Placer  Connty, 
where  judgment  having  been  rendered  in  favor  of  the  peo- 
ple, as  prayed  for  in  their  complaint,  and  a  motion  of  the 
defendant  for  a  new  trial  having  been  denied,  this  appeal  is 
brought  from  the  judgment  and  the  order  denying  the  new 
trial. 

'No  point  can  be  considered  here  which  is  rested  upon  the 
refusal  of  the  motion  for  a  new  trial.  There  is  foimd  in  the 
record  no  sufficient  specification  of  the  grounds  of  the  mo- 
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tion,  in  aeoordanee  with  die  preeoribed  practioe.  The  state- 
ment, as  filed  and  settled,  purpcnrts,  it  is  true,  to  set  ont  in 
the  body  of  it  the  several  proceedings  had  at  the  trial — ^the 
proffers  of  evidence,  the  rulings  of  the  Court,  and  the  excep- 
tions reserved;  the  only  attempted  6i>ecifications  of  the 
grounds  of  the  motion,  however,  aie  as  follows: 

^^  First — Errors  in  admitting  the  evidence  offered  by 
plaintiff,  as  set  forth  in  ike  foregoing  statement,  objected  to 
and  excepted  to  at  the  time. 

**  Second  —  Errors  in  exdnding  the  evidence  offered  by  de-. 
fendant,  as  stated  in  the  foregoing  statement,  and  to  which 
refusal  and  exclusion  defendant  then  and  there  excepted'' 

It  has  been  repeatedly  determined  here  that,  in  support  of 
a  motion  for  a  new  trial,  the  specifications  of  the  particulars 
in  which  the  evidmce  is  insufficient,  or  of  the  particuUur 
errors  of  IcCw  upon  which  the  moving  party  will  rely,  is  in- 
dispensable under  section  oae  hundred  and  ninety-five. 

The  specification  required,  thou^  found  in,  and,  there* 
fore,  in  one  sense  a  part  of  the  statement,  is  nevertheless 
distinct  practically  from  the  statement — ^it  must,  of  course^ 
be  supported  l^  ^e  statement — but  it  may  be  and  usually 
is  narrower  than  the  statement  in  its  scope.  It  cannot, 
indeed,  be  broader;  it  cannot  point  to  anything  which  is  not 
to  be  found  in  the  statement  by  which  it  is  supported,  but  it 
may,  and  in  practice  usually  does,  omit  many  matters  of 
alleged  error  and  insufficiency  which  are  to  be  found  in  the 
statement,  and  which,  by  thus  omitting,  it  definitively  repu- 
diates and  abandons.  Its  office  is  to  select  out  of  the  mass 
of  these,  and  by  this  selection  to  preserve  such  and  only  such 
of  the  matters  appearing  in  the  statement  itself,  upon  which 
it  is  the  purpose  of  the  party  to  finally  rely  and  insist  in 
support  of  the  motion*  It  would  be  unprofitable  in  this 
connection  to  go  over  the  numerous  cases  in  this  Court  in 
which  this  rule  has  been  applied  and  the  statement  dinre- 
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garded;  it  is  suffident  to  say  that  in  more  than  one  of  them 
the  rule  referred  to  was  much  more  nearly  complied  with 
than  has  been  done  in  this  case.  (Beans  y.  Emantielli,  36 
Oal.  117 ;  BvUerfield  v.  C.  P.  B.  B.  Co.,  37  id.  8810  This 
view  disposes  of  several  questions  argued  by  counsel,  but 
there  are  others  made  and  not  depending  upon  the  motion 
for  a  new  trials  which  we  proceed  to  consider. 

First — It  is  claimed  that  the  railroad  and  telegraph  line  in 
question  are  not  subject  to  taxation  under  State  laws.  An 
elaborate  argument  has  be^i  submitted  on  the  part  of  the 
railroad  company,  in  which  it  is  urged  that  the  road  and 
telegraph  were  established  by  the  Federal  Government  b 
the  exercise  of  its  constitutional  jiowers  ^^to  establish  Post 
Offices  and  post  roads  ;^'  "  to  provide  for  the  common  defense 
and  general  welfare  of  the  United  States;'' ''  to  suppress  in- 
surrections and  repel  invasion,''  and  ^^to  raise  and  support 
armies."  That  the  taxing  power  of  the  State  Qovemment, 
otherwise  extending  generally  to  all  subjects  fotmd  withiti 
the  borders  of  the  State,  is  to  some  degree  qualified  and 
restrained  by  the  provisions  of  the  Federal  Constitution  and 
by  Acts  of  Oongress  passed  in  pursuanoe  thereof,  is  unde- 
niabk.  The  question  in  this  respect  has  always  been,  as  to 
the  mere  degree  or  extent  of  the  restraint  imposed.  When 
the  Federal  Oonstitution  was  before  the  States  for  ratifiea* 
tion,  the  question  of  the  respectiTe  powers  of  taxation  to  be 
thereafter  exerdsed  by  the  individual  States  upon  the  one 
hand,  and  the  Federal  Qovemment  upon  the  other,  in  the 
event  of  the  proposed  ratification,  was  a  subject  of  the  most 
anxious  consideration.  The  opponCTits  of  the  proposed  sys- 
tem which  was  to  be  established  under  the  Federal  Consti- 
tution held  this  language:  '^Revenue  is  as  requisite  to  the 
purposes  of  the  local  administration  as  to  those  of  the  Union, 
and  the  former  are  at  least  of  equal  importance  with  the 
latter,  to  the  happiness  of  the  people.  It  is,  therefore,  as 
necessary  that  the  State  Governments  should  be  able  to 


Aprii;i872.]       Peopu  t;.  C.  P.  IL  R  Oa  426 

Ol^ittlott  of  tlM  0MrC«-Wmlla6%  C  S. 

command  the  means  of  supplying  their  wants  as  that  tiie 
National  Government  should  possess  the  like  faculty  in  re- 
spect to  the  wants  of  the  XJnioiL  But  an  indefinite  power 
of  taxation  in  the  IcUter  might,  and  probably  would  in  time, 
deprive  the  former  of  the  means  of  providing  for  their  own 
necessities,  and  would  subject  them  entirely  to  the  mercy  of 
the  National  Legislature." 

To  this  objection,  Mr.  Hamii^ton^  the  recogniced  champion 
of  the  proposed  new  system,  and  who  lent  the  force  of  his 
unrivaled  abilities  and  the  weight  of  his  high  personal  char- 
acter to  its  adoption,  replied  in  this  language:  '^  Yet  I  am 
willing  here  to  allow  in  its  full  extent  the  justness  of  the 
reasoning  which  requires  that  the  individual  States  should 
possess  an  independent  and  uncontrollable  authority  to  raise 
their  own  revenues  for  the  supply  of  their  own  wants.  And 
making  this  concession  I  affirm  that  (with  the  sole  excep* 
tion  of  duties  on  imports  and  exports)  they  woiuld  under  the 
plan  of  the  Oonvention  retain  that  authority  in  the  most 
absolute  and  unqualified  sense;  and  that  any  attempt  on  the 
part  of  the  National  Qovemment  to  abridge  them  in  the 
exercise  of  it^  would  be  a  violent  assumption  of  power  unwar- 
wanted  by  any  article  or  dause  of  its  Oonstitution.^'  (Fed. 
No.  32.) 

^'  Though  a  law,  therefore,  laying  a  tax  for  the  use  of  the 
United  States,  would  be  supreme  in  its  nature  and  could  not 
legally  be  opposed  or  controlled,  yet  a  law  abrogating  or 
preventing  the  collection  of  a  tax  laid  by  the  authority  of  a 
State  (uidess  upon  imports  and  exports)  would  not  be  the 
supreme  law  of  the  land,  but  an  usurpation  of  a  power  not 
granted  by  the  Constitution."  ♦  ♦  •  "The  inference 
from  the  whole  is  that  the  individual  States  would,  under  the 
proposed  Oonstitution,  retain  an  independent  and  imcontrol* 
lable  authority  to  raise  revenue  to  any  extent  of  wl^ieh  they; 
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may  stand  in  need  by  every  kind  of  taxation,  except  duties 
on  imports  and  exports."     (Ped.  No.  33.) 

This  was  the  theory  upon  which  the  Constitution  was  rati- 
field,  but  when  it  subsequently  came  to  be  applied  in  prac- 
tice, it  was  determined  in  the'  Supreme  Court  of  the  United 
States  that  ^^  imports  and  exports ''  were  not  the  only  sub- 
jects which  had  been  withdrawn  from  the  operation  of  the 
taxing  power  of  the  States.  In  the  case  of  McOvUough  v. 
The  State  of  Maryland,  4  Wheaton,  816,  there  was  brou^ 
in  question  the  validity  of  an  Act  of  the  Legislature  of  the 
State  imposing  a  tax  upon  all  banks  ciBtablisb^d  and  doing 
business  as  banks  of  discount  and  deposit  in  that  State,  with- 
out first  obtaining  a  charter  from  the  Legislature.  Among 
the  other  provisions  found  in  the  State  law  was  one  which 
imposed  a  duty  upon  all  such  banks  to  procure  from  the 
State  office^  by  payment  of  a  designated  stamp  tax,  stamped 
paper  of  graduated  value  whereon  to  issue  their  notes.  The 
Bank  of  the  United  States,  chartered  in  the  year  1816,  hav- 
ing established  one  of  its  branches  in  the  City  of  Baltimore, 
an  attempt  was  made  to  subject  its  business  to  taxation  under 
the  State  law. 

The  (pinion  of  the  Court,  delivered  by  Mr.  Chief  Jnstioe 
Marhhatj,^  utterly  and  pointedly  repudiated  the  views  we 
have  already  referred  to  as  having  been  enunciated  in  the 
Federalist;  that  opinion  declared  in  effect  that  the  State 
power  to  tax  had  been  taken  away,  not  only  as  to  ^  imports 
and  exports,"  but  as  to  all  other  subjects  constituting  the 
means  provided  by  the  Federal  Government  for  the  exercise 
of  its  constitutional  powers.  It  was  admitted  that  this  view 
found  no  direct  support  in  any  particular  clause  or  express 
provision  of  the  Federal  Constitution.  It  was,  however, 
declared  to  result  from  an  asserted  principle  upon  which  the 
Federal  Qoyemment  had  itself  bean  founded — ^the  principle 
of  supremacy — ^and  it  was  said  that  it  was  "of  the  very 
essence  of  supremacy  to  remove  all  obstacles  to  its  action 
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wilbin  it8  own  sphere/'  and  that  this  principle  (to  quote 
further  the  language  of  the  Chief  Juatice)  "  so  entirely  per- 
vades the  Constitution,  is  so  intermixed  with  the  materials 
which  compose  it,  so  interwoven  with  its  web,  so  blended 
with  its  texture,  as  to  be  incapable  of  being  separated  from 
it  without  rending  it  into  shreds/' 

The  bank  being  in  the  opinion  of  the  Court,  a  means 
**  necessary  and  proper  "  to  conduct  the  fiscal  operations  of 
the  Government,  it  was  accordingly  held  that  its  business, 
though  carried  on  within  the  State,  was  not  the  subject  of 
taxation  by  State  laws. 

Several  years  subsequently  the  same  question  arose  before 
the  same  O^urt  in  the  case  of  Osbom  v.  The  Bcmk  of  the 
United  States,  9  Wheaton,  7S8.  In  tibat  case  a  statute  had 
been  passed  by  the  State  of  Ohio  similar  in  its  general  scope 
to  that  of  Maryland,  and  under  its  provisions  an  attempt  had* 
been  made  to  enforce  the  payment  by  the  branch  of  the 
United  States  Bank,  located  at  Chillicothe,  of  a  State  tax 
upon  its  banking  business.  The  Court  reviewed  to  some  ex- 
tent the  position  taken  in  the  case  of  McOuUaugh  v.  The  State 
of  Maryland.  *^  The  whole  opinion  of  the  Court "  (in  that 
case,  said  the  Chief  Justice),  *^  is  founded  on  and  sustained 
by  the  idea  that  the  bank  is  an  instrument  which  is  '  neces- 
sary and  proper  for  carrying  into  effect  the  powers  vested  in 
the  Oovemment  of  the  United  States/  It  is  not  an  instru- 
ment which  the  Oovemment  found  ready  made  and  has  sup- 
posed to  be  adapted  to  its  purposes ;  but  one  which  was  created 
in  the  form  in  which  it  now  appears  for  national  purposes 
only."  The  same  general  views  were  subsequently  reasserted 
and  applied  by  the  Couft  in  Weston  v.  The  City  Council  of 
Cha/rleston,  2  Peters,  449,  in  which  a  municipal  tax  had  been 
imposed  by  ordinance  of  the  City  of  Charleston  upon  certain 
loan  stock  issued  by  the  Federal  Government,  and  also  in 
other  cases. 

But  we  are  of  opinion  that  the  case  under  consideration 
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does  not  fall  within  the  principle  announoed  in  any  of  these 
oases,  for  several  reasons. 

The  oorparation  here  was  not  in  the  first  instanoe  created 
by  the  Government  of  the  United  States,  but  by  the  State; 
and  even  if  it  be  conceded  that  the  corporation  thus  created 
under  State  law  has  been  subsequently  adopted  by  the  Fed- 
eral Government,  and  availed  of  by  that  Govemmrat  as  a 
means  of  carrying  into  effect  its  constitutional  powen,  audi 
adoption  would  not,  upon  the  principles  adverted  to,  ex- 
empt it  from  the  operation  of  the  State  revenue  laws.  But 
there  is  another  reason  which  we  think  conclusive  upon  this 
point,  and  that  is,  that  the  tax  in  question  is  not  a  tax 
imposed  upon  the  business  of  the  corporation  defendant,  but 
only  upon  its  real  property  situate  within  the  State.  The 
principle  upon  which  mere  means  created  by  the  Federal 
Government,  as  agencies  in  the  execution  of  its  powers,  are 
to  be  exempted  from  State  taxation,  has  never  been  applied 
to  the  exemption  of  real  property  within  the  State,  even 
when  occupied  or  used  exclusively  in  connection  with  the 
business  which  is  itself  exempted.  Hence,  in  McCuUough  v. 
The  State  of  Maryland,  supra,  the  Chief  Justice  observed: 
*'  This  opinion  does  not  deprive  the  States  of  any  resouroes 
which  they  originally  possessed.  It  does  not  extend  to  a 
tax  paid  by  the  real  property  of  the  bank,  in  common  with 
the  other  real  property  within  Ae  State,'*  etc.  It  is  said, 
however,  by  the  counsel  for  the  railroad  corporation,  that 
this  was  a  mere  dictum  of  the  Chief  Justice  —  that  the  only 
question  before  the  Court  in  that  case  was  as  to  the  author 
ity  of  the  State  to  tax  the  business  of  the  bank,  and  that  its 
authority  to  tax  the  real  estate  belonging  to  the  bank  was 
not  a  point  in  judgment  But  the  Court  having  announced 
a  principle,  by  the  application  of  which  the  extent  of  the 
State  authority  to  impose  taxes  was  to  be  measured  and 
defined,  it  of  course  became  necessary  to  indicate  the  limits 
of  the  operation  of  that  principle — to  point  out  the  general 
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subjectB  to  which  it  did  not  —  as  well  as  those  to  which  it  d%d 
apply.  The  coimsel  for  the  State  of  Maryland  had  urged 
that  the  principle  itself  was  pnrely  arbitraiy,  and  one  which, 
if  sanctioned  by  the  Court,  was  utterly  incapable  of  limita- 
tion. "We  have  not  been  told,*'  he  said,  "whether  the 
banking  houses  of  this  corporation,  and  any  other  real  estate 
it  may  acquire  for  the  accommodation  of  its  affairs,  are  also 
of  this  privileged  order  of  property.  In  principle  it  must 
be  the  same;  for  the  privilege,  if  it  exists,  belongs  to  the 
corporation,  and  must  cover  equally  all  its  property."  These 
views  had  been  urged  upon  the  attention  of  the  Court  in 
the  discussion  at  the  bar  —  a  discussion  characterized,  as  the 
Chief  Justice  declared,  by  "a  splendor  of  eloquence  and 
strength  of  argmnent  seldom,  if  e^'^er,  surpassed."  It  was  in 
response  to  this  position,  and  in  answer  to  the  reasoning  by 
which  it  had  been  supported,  that  the  opinion  of  the  Court 
undertook  to  expoimd  and  apply  the  principle  which  it  had' 
asserted;  and  we  think  that,  when  in  order  to  distinctly  de- 
fine the  scope  of  its  operation,  the  Court  declared  that  the 
principle  of  exemption  did  not  extend  to  real  property  within 
the  State,  it  was  the  authoritative  determination  of  a  ques- 
tion of  surpassing  importance  in  itself  —  one  which  had  been 
distinctly  presented,  elaborately  argued  by  counsel,  and  de- 
liberately considered  by  the  Court 

But  whether  the  case  of  McCvJlovgh  v.  The  State  of  Mary- 
land is  to  be  considered  as  an  authoritative  adjudication  upon 
this  precise  point  or  not,  becomes  comparatively  unimportant, 
in  view  of  the  much  later  case  of  Thomeon  v.  Pacific  RaiJr 
road,  9  Wallace,  579,  determined  by  the  Supreme  Court  of 
the  United  States  in  the  year  1869.  In  that  case,  certain 
stockholders  in  a  railroad  corporation  filed  a  bill  in  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Kansas, 
to  enjoin  the  collection  of  taxes  assessed  upon  the  railroad 
and  telegraph  property  of  the  company  under  the  revenue 
laws  of  the  State  of  Kansas.    It  was  there  distinctly  claimed 
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that  the  principle  of  exemption  from  State  taxation  wa»  ap- 
plicable to  that  property  —  and  this  was  the  principal  issue, 
indeed  the  sole  question  presented.  The  argom^it  by  which 
the  claim  was  supported  was  much  the  same  in  its  general 
scope  as  that  submitted  for  our  consideration.  The  Cioiirt 
was,  however,  unanimously  of  the  opinion  that  such  a  daim 
was  without  support  After  a  review  of  the  authorities,  it 
expressed  its  views  as  follows :  "  But  we  are  not  aware  of 
any  case  in  which  the  real  estate  or  other  property  of  a  cor- 
poration not  organized  imder  an  Act  of  Congress  has  been 
held  to  be  exempt,  in  the  absence  of  express  legislation  to 
that  effect,  to  just  contribution,  in  common  with  other  prop- 
erty, to  the  general  expenditure  for  the  common  benefit,  be- 
cause of  the  employment  of  the  corporation  in  the  service 
of  the  Government/'  Further,  speaking  of  the  principle 
upon  which  such  exemption  is  rested,  it  said :  *^  We  cannot 
apply  it  to  the  case  of  a  corporation  deriving  its  existence 
from  State  law,  and  holding  its  property  within  State  juris- 
diction and  under  State  protection. '^ 

We  have  not  overlooked  the  argument  df  the  counsel  for 
the  defendant  here,  in  which  it  is  asserted  that  there  is  a 
distinction  to  be  taken  between  the  case  of  Thomson  v. 
Pacific  Railroad  and  the  one  now  under  consideration.  It 
is  said  that  in  the  former  case  it  was  admitted  in  the  plead- 
ings that  the  corporation  was  *^  a  local  or  State  corporation/' 
but  we  have  already  had  occasion  to  observe  that  it  is  also 
admitted  by  the  pleadings  in  this  case  '^  that  the  said  defend- 
ant, the  Central  Pacific  fiailroad  Company  of  California,  is  i 
corporation  duly  organized  and  acting  under  the  laws  of  the 
State  of  California."  In  this  respect,  therefore,  the  two 
cases  are  substantially  identical.  It  is  also  urged  that  in  the 
former  case  ''  there  had  been  no  legislation  on  the  part  of 
Kansas  by  which  that  State  could  be  said  to  have  relin- 
quished any  of  its  sovereign  rights  o^er  the  railroad  com- 
pany; while  it  is  insisted  that  upon  the  part  of  the  State  of 
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California  8Qcb.  lawe  harre  beesi  enacted  as  amouzit  to  a 
renunciation  of  State  power  in  the  premises.  Without 
pausing  at  this  point  to  consider  whether  under  our  consti- 
tutional system  of  government  it  is  or  would  be  competent 
to  either  the  State  or  Federal  Government  to  abdicate  in 
favor  of  the  other  its  rightful  authority,  constitutionally 
vested  in  it,  over  such  a  subject  as  this,  so  as  to  destroy  the 
uniformity  of  the  relations  existing  between  the  several 
States  upon  the.  one  hand  and  the  Federal  Government  upon 
the  other,  we  are  of  opinion  that  there  is  nothing  to  be 
found  in  the  legislative  enactments  of  this  State  which  im- 
ports a  renunciation  upon  its  part  of  the  sovereign  power  of 
taxation,  over  the  railroad  axid  telegraph  line  in  question. 
On  the  contrary,  we  find  that  in  the  statute  of  April  4th, 
1864  (Stats.  186S-4,  p.  471),  enacted  for  the  purpose  of  en- 
abling the  railroad  company  to  comply  with  and  perform  the 
provisions  and  conditions  (d  the  Act  of  Congress  of  July  Ist 
1863,  it  is  distinctly  provided  as  follows:  ^^  Said  company 
to  be  subject  to  all  the  laws  of  this  State  concerning  railroad 
and  telegraph  lines,  except  that  messages  and  property  of 
the  United  States,  of  this  State,  and  of  the  said  company, 
shall  have  priority  of  transportation  and  transmission  over 
said  line  of  railroad  and  telegraph/'  The  exception  points 
out,  and  wai»  obviously  intended  to  point  out,  the  only  par- 
iieular&  in  which  the  assent  of  the  State  there  accorded  to 
the  provisions  of  the  Act  of  Congress  should  change  in  any 
respect  the  Auditions  theretofore  existing  between  the  rail- 
road corporation  upon  .the  one  hand  and  the  State  of  Caii-> 
fotnia  updn  the  other,  and  the  liability  to  State  taxation  was 
not  one  of  these.  For  these  :and  many  other  reasons  which 
we  need  not  here  stop  to  enumerate,  we  are  of  opinion  that 
the  authority  of  the  State  to  impose  taxation  upon  the  rail- 
road and  telegraph  line,  in  common  witli  all  other  subjects 
of  taxation  within  its  limits,  is  clear  and  unquestionable,  and 
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the  objeetion  of  the  defendant  in  Uiat  respect  mnst  be  ova*- 
ruled* 

Seoond-^It  is  next  objected  that  the  revenue  Iawb  of  the 
State  are  unconstitutional — null  and  void — as  not  being  uni- 
form in  their  operation,  and  in  this  connection  Article  I, 
Section  11,  of  the  State  Constituticm  is  cited  in  the  following 
words:  ^*  All  laws  of  a  general  nature  shall  have  a  uniform 
operation." 

It  is  not  denied  that  lihe  mere  taxation  imposed  by  the 
FBvenue  laws  is  equal  and  uniform,  nor  is  it  pretended  that 
property  is  taxed  otherwise  than  in  proportion  to  its  value; 
but  it  is  said  that  although  these  cardinal  constitutional 
rules  are  observed  in  the  structure  of  the  revenue  laws  of 
the  State,  yet  there  is  a  want  of  uniformity  between  the 
particular  laws  prevailing  in  several  localities  of  the  State 
in  respect  to  the  enforcement  of  the  payment  of  delinquent 
taxes;  that  in  some  counties  this  payment  is  enforced  by 
means  of  a  levy  upon  the  property  of  the  delinquent,  and  a 
sale  thereof  made  by  the  Tax  Collector  to  the  bidder  who 
will  pay  the  tax  for  the  least  amount  of  property,  while  in 
other  counties  an  action  at  law,  judgment^  execution,  and 
Sheriff's  sale  are  resorted  to;  that  where  the  sale  ia  made 
by  the  Sheriff,  under  judgments  rendered,  the  deed  deliv^ 
^*ed  to  the  purchaser  is  conclusive,  while  in  case  the  salo 
be  made  by  the  x  ax  OoUeetor,  it  is:  only  prinui  facie  evidoDce 
cftitle^eta 

That  the  legislative  power  is  restrained  cmly  by  the  limi* 
tations  of  the  Constitution,  clearly  imposed  upon  ite  exercise, 
and  that  a  statute  enacted  is  not  to  be  put  aside  by  the 
Courts,  unless  its  conflict  with  the  f undamentid  law  be  mani- 
fest,  are  the  rules  of  familiar  application.  Tlie  deference 
we  owe  to  die  legifidative  will  is  only  second  to  that  which 
we  owe  to  the  commands  of  the  Constitution,  which  both 
the  Legislatirreand  the  Court  are  sworn  to  obey. 

The  particular  section  of  the  Constitution  supposed  to 
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have  been  infringed  by  tiie  Rereiiiie  Law  in  force  in  the 
County  of  Placer  concemfl  " laws  of  a  general  nature"  and 
declares  that  eueh  laws  fihall  have  a  umform  operation.  The 
Constitution^  it  will  be  observed,  has  not  undertaken  to 
declare  that  all  laws  shall  have  a  nniform  operation — ^uni- 
formity in  that  respect  is  made  requisite  only  in  case  the 
law  itself  be  one  of  a  general  nature,  and  if  it  do  not  purport 
to  be  such  an  one^  no  objection  as  to  nniformity  or  wtot  of 
uniformity  in  its  operation  can  be  interposed.  The  nature  of 
a  given  statute  as  being  general  or  special  must  depend  in 
a  measure  upon  the  legislative  purpose  discernible  in  its  en- 
actment. We  are  not  to  say  that  a  statute,  plainly  special 
in  its  scope,  must  either  have  a  nniform  operation  or  not 
operate  at  all — ^for  this  were  to  add  another  to  the  limitations 
which  the  Constitution  has  imposed  upon  the  legislative 
power,  and  to  hold  in  effect  that  no  special  Act  could  be 
passed  at  all  —  at  least  if  " uniform ''  operation  means  urii- 
versal  operation,  as  the  argument  of  the  defendant's  counsel 
/ould  apparently  maintain.  Nor  are  we  to  say  that  a  spe- 
cial statute — special  in  its  aim  and  in  the  object  it  has  in 
view,  18  by  mere  construction  to  be  converted  into  a  general 
statute,  because  the  subject  with  which  it  deals  might  have 
been  made  the  subject  of  a  general  law.  It  is  obvious  that 
every  law  upon  a  general  subject  is  not  per  se,  nor  by  constitu- 
tional intendment,  neceisarily  a  law  of  a  general  nature.  The 
subject  may  be  general,  but  the  law  and  the  rule  it  prescribes 
may  be  special.  Fees  of  office,  for  instance,  constitute  a  gen- 
eral subject — one  which  pervades  the  length  and  breadth  of 
the  State,  and  extends  into  every  political  subdivision  of 
which  it  is  composed — ^yet  a  statute  may  prescribe  what  these 
fees  of  office  ^all  be  in  a  particular  comity,  and  may  declare 
that  they  shall  differ  from  fees  established  for  the  same  offi- 
cial duties  performed  in  another  countjy.     Such  a  law  would 
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not  be  a  law  of. a  general  nature,  iavolying  the  ccmstitutional 
neceesity  of  uniform  operation,  but  it  would  be  a  special 
law  upon  a  general  subject,  and  at  an  early  period  in  our 
judicial  history  the  constitutionality  of  sudi  a  statute  was 
unhesitatingly  sustained  by  this  Court  {Byan  v.  Johnstm, 
6  CaL  86.)  The  legislation  of  the  State  has  since  then  pro- 
ceeded upon  the  assumed  correctness  of  the  construction 
given  to  the  Constitution  in  that  case.  The  views  there  an- 
nounced have  never  since  th^a  been  seriously  questioned  by 
any  case  in  this  Court  to  which  our  attention  has  been  called, 
and  as  an  OKposition  of  the  clause  of  the  Constitution  under 
consideration,  in  point  of  time  almost  contemporaneous  with 
the  adoption  of  the  Constitution  itself,  and,  ever  since  its 
enunciation,  observed  and  followed  in  the  legislative  proceed- 
ings of  the  State,  it  must  be  considered  as  conclusive  upon 
the  point  of  constitutional  law  involved  in  this  objection. 

Third — It  is  claimed  that  the  tax  in  question  was  illegally 
assessed,  because  not  assessed  by  a  County  Assessor  for 
Placer  County — ^the  point  being  that  the  record  shows  that 
the  assessment  of  a  portion  of  this  road  and  telegraph  line 
was  made  in  Eevenue  District  Number  One,  by  the  Assessor 
of  that  district,  and  the  assessment  ,of  the  ren:iaind6r  of  the 
road  and  telegraph  line  in  Placer  County  wae  made  in 
Kevenue  District  !N'umber  Two,  by  the  Assessor  of  that 
district  It  is  argued  that  audi  an  officer  as  a  District 
Assessor — ^at  least  of  a  district  less  in  its  teiritorial  extent 
than  an  entire  county —  is  unknown  to  the  Constitution. 
That  instrument  (Art.  II,  See.  13).  provides  as  follows: 
*^  Section  13.  Taxation  shall  be  equal  and  uniform  through- 
out the  State.  All  property  in  this.  State  shfiU  be  taxed  m 
proportion  to  its  value,  to  be  asoertaiAed  as  directed  by  law ; 
but  Assessors  and  Collectors  of  town^  county,  and  State  taxes 
shall  be  elected  by  the  quali&ed  electors  of  the  district, 
county,  or  town  in  which  the  property  taxed  for  State, 
county,  or  town  purposes  is  situated.''     It  is  obvious  that 
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the  "district'*  for  whioh  an  Assessor  is  to  be  choseu  is  iu)t 
necessarily  coterminous  with  the  boundaries  ox  a  &iugie 
county,  ior  a  county  being  also  named  in  the  clause,  tlie 
expression  would  become  thereby  merely  tautological,  and,  so 
far,  without  the  precision  which  is  to  be  looked  lor  in  every 
word  of  the  organic  law.  A  county  is  one  territorial  divis* 
ion,  expressly  recognized  by  the  Constitution  lor  revenue 
purposes,  in  the  clause  already  cited;  a  district  is  anotheri 
and  these  were  obviously  not  intended  to  designate  the  same 
or  an  identical  extent  of  territory.  Obviously,  then,  a. 
revenue  district  may  be  less  in  extent  than  a  county,  of 
which  it  is  a  part  There  is  nothing  in  the  Constitution 
which  expressly  forbids  it  to  be  so,  or  presents  a  substantial 
difficulty  in  that  construction  of  its  several  provisions. 

Fourth  -*-  The  fourth  and  last  objection  to  be  noticed  is 
also  rested  upon  section  thirteen.  Article  11,  of  the  Constitu- 
tion, already  cited.  It  is  argued  that  the  statute  authorizing 
an  action  to  be  brought  by  the  District  Attorney,  for  the 
collection  of  taxes,  is  not  warranted  by  this  section  of  the 
Constitution  —  that  if  such  an  action  is  to  be  brought  at 
all  it  must  be  brought  by  the  Tax  Collector.  The  action  is 
brought  not  by  the  Tax  Collector,  nor  by  the  District  Attor- 
ney, but  by  the  people  of  the  State  of  California,  and  is  con- 
ducted by  their  District  Attorney  for  the  County  of  Placer. 
The  moneg^  sued  for  is  claimed  by  the  people  as  due  to 
them  for  taxes  delinquent  and  owing  by  the  defendant  to 
them.  The  office  of  District  Attorney  is  one  created  by 
the  Constitution  (Art  VI,  Sec  11);  and  the  Legislature  is 
therein  required  to  fix  by  law  his  duties  and  his  compensa- 
tion. By  the  Act  ef  April  29th,  1861  (Hitt  General  Laws, 
Sec.  2402),  it  is  made  the  general  duty  of  that  officer  to 
prosecute  actions  accruing  to  the  State  or  his  county;  and 
by  the  Act  of  May  I7th,  1861  (Hitt  General  Laws,  Sec 
6188),  it  18  especially  made  his  duty  to  commence  actions  in 
the  name  of  the  people  of  the  State  of  California  for  the 
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recoveiy  of  delinquent  taxes.  This  legislation  is  directly 
authorized  by  section  eleven^  Article  VI,  of  the  Constitution, 
already  referred  to.  It  is  the  duty  of  the  Tax  Collector  to 
leceive  taxes  from  those  offering  to  pay  them ;  and  the  law 
might  have  made  it  his  duty  to  take  steps  to  enforce  their 
collection  when  delinquent,  but  it  has  not  done  so  in  tiiis 
instance,  but  has  assigned  that  duty  to  the  District  Attorney; 
and  we  do  not  find  in  the  Constitution  that  where  the  tax- 
payer has  n^lected  and  refused  to  pay  the  taxes,  though 
due,  the  Legislature  may  not  authorize  judicial  proceedings 
to  be  instituted,  and  may  not,  in  case  of  such  proceedings, 
direct  the  proper  District  Attorney  to  conduct  them  as  other 
judicial  proceedings  in  which  the  people  are  the  party  in 
interest  The  right  to  bring  the  suit  at  all  imports  the  duty 
to  provide  for  its  conduct  by  some  officer  or  person  com- 
petent for  the  discharge  of  that  duty;  and  even  if  it  be 
conceded  that  it  is  the  general  duty  of  the  Collector  to 
receive  the  taxes  when  offered  by  the  taxpayer,  and  that  it 
is  not  competent  to  the  Legislature  to  authorize  any  other 
officer  to  perform  that  general  duty,  unlesss  it  first  make 
such  officer  ex  officio  Tax  Collector,  we  apprehend  that 
when  the  Tax  Collector  has  been  defeated  in  the  perform- 
ance of  that  duty  by  the  persistent  refusal  of  the  taxpayer, 
and  has  made  his  official  return  to  that  effect,  his  legal 
duties  as  Tax  Collector  may  be  said  to  have  so  far  come  to 
an^  end,  and  been  dischai^ed  by  him,  as  that  judicial  pro- 
ceedings may  be  instituted  to  recover  of  the  delinquent  a 
fsnm  of  money  equal  to  the  delinquent  tax,  together  with 
damnges;  percentage,  costs,  etc. 

We  see  nothing  in  this  course,  if  pursued,  which  would 
amount  to  an  interference  with  what  is  claimed  to  be  the 
constitutional  duties  of  the  Tax  Collector,  or  a  disturbance 
of  any  discernible  scheme  of  county  government  to  be  found 
in  the  Constitution* 
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The  jadgmeut  and  .order  denying  a  new  trial  must,  there* 
f  ore,  be  affirmed ;  and  it  is  so  ordered. 

[The  defendant  made  application  to  the  Chief  Justice,  un- 
der the  provisions  of  the  Federal  Judiciary  Act,  for  the 
allowance  of  a  writ  of  error  in  this  case,  but  the  Chief  Jus- 
tice denied  the  application.  The  writ  was,  however,  after- 
wards allowed  by  one  of  the  Associate  Justices  of  the  Su- 
preme Court  of  the  United  States;  and  the  record  having 
been  returned  into  that  0>urt,  and  the  cause  ai^ed  and 
submitted  there,  the  writ  of  error  was  dismissed  upon  the 
application  of  the  plaintiff  in  error. — Bspobteb.] 


iNo.  2^4S.] 

irOHN  S.  CBLELAND  v.  HENEY  THORNTON  Am  J. 
WILLIAMS. 

iUMAOBS    VQB    BUILOINOfl     BUXNB)    THROUGH     MBOUGBXrCI    OW    ANOTHSB, — 

In  an  action  to  recoTer  tht  yalna  of  bnlldlngi  deitroyed  by  flre 
tbroui^  tha  negllgenca  of  another,  eridence  aa  to  tht  eoat  of  new 
bnildlnga  to  replace  thoae  deatroyed,  la  admlaaible,  ae  fnmlBhing  some 
data  for  an  approximate  estimate  of  the  Talne  of  the  old  buildings. 

IMM  —  Chabactbe  or  TiKBOu —  In  an  action  to  recover  the  value  of 
standing  timber  which  has  been  destroyed  by  flre,  evidence  aa  to  the 
character  of  the  timber  Is  admissible. 

BaicAoia  bt  Fnue  Thbough  NaoLiGnra  av  Amo^bea. —  Whet«  a 
party  makes  a  flre  for  a  necessary  purpose,  upon  or  near  the  grounds 
of  another,  but  negligently  leaves  It,  with  combustible  mat^rl&l  about 
tt,  and  the  flre  spreads  and  destroys  adjacent  property,  Che  party 
building  the  Art  la  liable  for  the  damages  done  by  the  flre. 

Appbai.  from  the  District  Court  of  the  Ninth  Judicial  Did' 
tract,  Siskiyou  County. 

This  was  an  action  for  damages*  The  complaint  alleges 
that  the  defendants,  while  driving  a  herd  of  sheep  throng 
the  oountry,  encamped  near  the  plaintiff's  premises,  and 
carelessly^  negligentiy,  and  willfully  permitted  fires  kindled 
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by  them  to  get  out  and  spread  over  tbe  adjoining  oonntry, 
thereby  destroying  a  hay  shed  and  corral,  a  blacksmith  shop 
and  tools,  a  dwelling  house,  household  furniture,  lumber,  and 
other  property  belonging  to  the  plaintiff;  and  also  destroyed 
a  forest  of  timber  upon  plaintiff's  land,  suitable  for  lumber, 
and  adjoining  a  sawmill  owned  by  him,  thereby  depriving 
the  mill  of  logs,  and  making  it  comparatively  valueless.  The 
case  was  tried  by  the  Court,  without  a  jury.  At  the  trial, 
evidence  was  admitted  against  the  defendants'  objections, 
to  the  effect  that  the  probable  cost  of  new  buildings,  to  re- 
place the  ones  that  were  burned,  would  be  about  two  thou- 
sand six  hundred  dollars;  and  testimony  that  the  timber 
destroyed  was  suitable  for  lumber  was  admitted  also,  against 
objections  by  the  defendants.  It  was  shown  by  the  testi- 
mony, that  the  defendants  had  lighted  a  fire  between  the 
bam  and  the  house,  which  was  less  than  two  hundred  yards 
distant;  that  there  was  enough  dry  brush  and  material  be- 
tween the  fire  and  the  house,  and  in  other  directions,  to  con- 
vey the  fire  to  the  property  burned ;  and  that  the  defendants 
had  gone  away  and  left  tiie  fire  burning.  The  Oourt  ren- 
dered judgment  for  the  plaintiff  in  the  sum  of  one  thousand 
seven  hundred  and  fifty  dollars.  The  defendants  moved  far 
a  new  trial,  and  the  motion  being  denied,  they  appealed. 

J,  H.  Budd  and  C.  Edgerlon,  for  Appellant!. 

L.  N.  Keicham,  for  Eespondent 

By  the  Oourt,  Cbookxtt,  J.: 

There  was  no  error  in  the  ruling  of  the  Oourt  admitting 
the  evidence  as  to  the  cost  of  new  buildings  to  replace  those 
which  were  burned.  The  evidence  was  admissible  as  furnish- 
ing some  data  by  which  the  Oourt  would  be  enabled  to  esti- 
mate approximately  the  value  of  the  old  buildings;  and  il 
ia  evident  from  the  opinion  and  order  of  the  Court,  that  it 
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was  received  and  ocnifiideTed  for  this  purpose  onl j,  and  not 
as  affording  a  criterion  of  damages.  The  evidence  as  to  the 
character  of  the  timber  for  milling  purposes  in  that  imme- 
diate neighborhood  was  also  admissible  under  the  pleadings, 
when  it  was  offered.  But,  whether  strictly  admissible  or 
not,  it  is  apparent  from  the  findings,  and  from  the  opinion 
and  order  of  the  Court  denying  a  new  trial,  that  it  did  the 
defendants  no  harm.  Kor  can  we  disturb  the  judgment  on 
the  ground  that  the  findings  were  not  justified  by  the  evi- 
dence, which  was  quite  sufficient  to  warrant  the  conclusion 
that  the  damage  to  the  plaintiff's  property  was  caused  by 
the  negligence  of  the  def  endants,  as  charged  in  the  com- 
plaint 

Judgment  affirmed. 
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THE  PEOPLE  OP  THE  STATE  OP  CALIFORNIA  t. 
JOHN  BOWEN. 


Tam    PABOOifXHO     Pomes. — The    pardontiis    power,     whetlier 

onder  tht  Fadenl  or  State  Constltiittoii,  to  the  nme  tn  Its  nature  and 
effect  aa  that  exercited  by  the  repreeentatlTea  of  the  Bn^lah  crown 
in  this  eonntry  In  colonial  times. 

Fasixm  Bmrnpym  DoMsiLiTr  «o  TMnrx. — Om  of  tke  eonsegnences  of 
an  ezecntlTB  pardon  to  to  remore  from  tlM  offender  the  dlsabUlij  whldi 
follows  conriction  of  a  felony. 

Pabdok  Aim  PuKiSHicmrr. —  An  offender  may  be  pardoned  after  he 
has  suffered  the  punishment  adjudged  for  hto  crime. 

BmnoEAVtcM  to  Citissnship  kot  a  Pabdoit. —  An  ezeentlTe  aet  restor- 
ing a  convieted  criminal  to  the  rights  of  citSaenship,  is  not  a  pardon  — 
does  not  remore  the  legal  Infamy.  80  long  as  the  judgment  at  gnllt 
remains  the  dtoabUity  to  testit^  neeessarily  cootlnuea. 

Appsai.  from  the  County  Court  of  Sutter  County. 

The  defendant  was  convicted,  and  appealed  from  the  judg- 
ment and  from  an  order  denying  his  motion  for  a  nefw  trial 
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The  otiher  facts  are  stated  in  the  opinioiu 

/.  O.  Eastman  and  G.  F.  TyUr,  for  Appellant 

Attorney  General  Love,  for  Bespondemt 

By  the  Conrt,  Waixaob,  O.  J. : 

On  the  trial  of  the  prisoner  upon  an  indictment  for  the 
alleged  crime  of  grand  larceny,  one  Davis  was  'permitted  to 
testify  as  a  witness.  Davis  had  been  convicted  of  divers 
felonies  in  the  Courts  of  the  State,  for  which  he  had  been 
adjudged  to  suffer  and  had  suffered  imprisonment  in  the 
Penitentiary.  The  record  of  these  convictions  was  produced 
by  the  prisoner,  who  thereupon  objected  that  Davis  was 
thereby  rendered  incompetent  to  testify  in  the  case.  It  ap- 
peared by  the  records  produced  and  put  in  evidaice  by 
the  prisoner  in  support  of  his  objection,  liat  in  July,  1861, 
by  Ae  judgment  of  the  Court  of  Sessions  of  the  County  of 
Santa  Clara,  Davis  had  been  duly  convicted  of  the  crime  of 
robbery  and  sentenced  to  suffer  imprisonment  in  the  Peni- 
tentiary; that  in  1864  he  had  been  duly  convicted  by  the 
judgment  of  the  County  Court  of  the  CSty  and  County  of 
San  Francisco  of  the  crime  of  burglary,  and  again  sentenced 
to  imprisonment  in  the  Penitentiary;  and  that  in  1868,  in 
the  County  Court  of  Santa  Clara,  he  had  been  duly  convicted 
of  the  crime  of  grand  larceny,  and  by  the  judgment  of  that 
Court  again  sentenced  to  undergo  punishment  therefor  by 
imprisonment  in  the  Penitentiary. 

It  was  conceded  below  and  is  conceded  here  that  these 
convictions  of  themselves  well  supported  the  objection  of 
the  prisoner  in  that  behalf.  In  order  to  remove  the  objec- 
tion and  to  restore  the  competency  of  Davia,  the  people  re- 
lied upon  and  exhibited  to  the  Court  an  executive  act  which 
they  daimed  removed  ^e  disability  arising  from  these  sev- 
eral convictions,  and  which  is  as  follows : 
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**  Whereas,  Oharles  Davis  alias  Obarles  Hoore  has  been 
convicted  of  criminal  offenses  against  the  lawft  of  the  State 
of  California,  and  whereas  it  is  desirable  for  the  attaixuuent 
of  the  ends  of  justice  that  he  should  be  restored  to  citizen* 
ship;  now,  therefore,  I,  H.  H.  Haight,  Governor  of  said 
State,  do  hereby  restore  said  Davis  to  all  the  rights  of  citi- 
zenship possessed  by  him  before  his  conviction  for  the 
offenses  above  referred  to.  Witness  my  hand  and  the  great 
seal  of  the  State  at  Sacramento  this  ITlbh  day  of  March,  1871. 

"  H.  H.  HAIGHT,  Governor. 

[Seal]  "Attest:  H.  L.  JTiohom,  Secretary  of  State.'* 

The  Court  below  being  of  opinion  that  the  competency  of 
Davis  as  a  witness  was  thereby  restored,  thereupon  over- 
ruled the  objection  of  the  prisoner  in  that 'behalf,  and  its 
ruling  in  this  respect  is  now  brought  up  for  review. 

The  power  of  tihe  Executive  of  the  State  to  pardon  offenses, 
other  than  the  offense  of  treason  or  impeachable  offenses,  is 
conferred  upon  him  by  the  Constitution.  (Art  5,  Sec.  13.) 
His  power  in  that  respect  is  of  the  same  general  nature  as 
that  conferred  upon  the  President  of  the  United  States  by 
the  Federal  Constitution.  (Art  2,  Sec.  2.)  It  is  true  that 
the  pardoning  power  of  the  President  extends  to  the  pardon 
of  offenses  before  as  well  as  after  conviction,  while  that  of 
the  Governor,  under  the  provisions  of  the  State  Constitution, 
embraces  only  those  cases  in  which  a  conviction  has  already 
been  had;  and  it  is  also  true  that,  except  in  cases  arising  hi 
the  military  or  naval  service,  the  pardoning  power  of  the 
President  is  unrestrained  by  legislative  control,  while  that  of 
the  Governor  is  subject,  in  its  exercise,  to  such  regulations 
as  the  Legislature  may  provide  in  relation  to  the  manner  of 
applying  for  pardons ;  but  the  inherent  nature  and  operation 
of  the  power  itself,  whether  exercised  by  the  one  or  the 
other  of  these  officers,  and  the  consequences  of  its  exercise 
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hj  either  in  a  given  case,  miist  be  considered  to  be  substan- 
tially identical,  and  as  extending  its  effect  not  merely  to  the 
punishment  otherwise  inflicted  or  to  be  inflicted,  but  also  to 
the  guilt  of  the  offender.  *^  The  effect  of  a  pardon  (under 
the  rules  of  the  common  law)  is  to  .make  the  offender  a  new 
man ;  to  acquit  him  of  all  corporal  penalties  and  forfeitures 
annexed  to  that  offense  for  which  he  obtains  a  pardon;  it 
gives  him  a  new  credit  and  capacity;  and  the  pardon  of 
treason  or  felony,  even  after  conviction  or  attainder,  will 
enable  a  man  to  have  an  action  of  slander  for  calling  him  a 
traitor  or  felon."  (&  Blacjcstone,  p.  402.) .  Mr.  Chief  Justiee 
Mabshall,  speaking  of  the  pardoning  power  of  the  Presi- 
dent under  the  provisions  of  the  Federal  Constitution,  said: 
'^  As  this  power  had  been  exercised  from  time  inmiemorial 
by  the  Executive  of  that  nation  whose  language  is  our  lan- 
guage, and  to  whose  judicial  institutions  ours  bear  a  dose 
resemblance,  we  adopt  their  principles  respecting  the  opera- 
tion and  effect  of  a  pardon,''  etc  (United  States  v.  Wilson, 
7  Peters,  159.) 

In  Ex  Parte  Wells,  18  How.  810,  the  Supreme  Court  of 
the  United  States  reaffirmed  this  view  of  the  nature  of  the 
executive  power  to  pardon  offenses  as  existing  under  the 
Federal  Constitution,  and  there  can  be  no  doubt  that  the 
pardoning  power,  whether  exercised  under  the  Federal  or 
State  Constitution,  is  the  same  in  its  nature  and  effect  as  that 
exercised  by  the  representatives  of  the  English  Crown  in 
this  country  in  colonial  times,  and  that  one  of  the  conse- 
quences of  a  pardon  extended  was  and  is  to  remove  from 
the  offender  that  disability  to  testify  as  a  witness  in  a  Court 
of  justice  which,  by  the  rule  of  the  common  law,  was  conse- 
quent upon  his  conviction  of  a  felony.  The  Governor  might 
have  pardoned  Davis  had  he  seen  fit  —  he  was  not  the  less  the 
subject  of  the  executive  power  in  that  respect  because  he  had 
already  suffered  the  punishment  adjudged  for  his  crime.  (2 
Wheeler  0.  C.  461.)    Had  he  done  so,  there  is  no  doubt 
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that  his  oompetency  as  a  ^tness  ^ould  have  been  thereby 
restored. 

But  the  executive  act  under  review  is  not  a  pardon^  nor 
was  it  intended  to  be  snch.  It  did  not  purport  to  remove 
the  guilt  of  Davis,  nor  wipe  awav  liie  infamy  by  the  law  of 
the  land  attaching  upon  him  by  reason  of  his  conviction.  It 
sought  to  restore  him  to  all  the  rights  of  citizenship 
possessed  by  him  before  his  conviction  of  the  offenses 
^  above  referred  to>''  and  to  so  restore  him,  while  he  yet 
remained  a  convicted  felon,  and  with  the  consequent  legal 
ii^famy  attaching  by  law  to  that  status.  The  stain  of  his 
iniquity,  flowing  from  his  oonviction,  is  still  left  upon  him 
by  the  Executive.  The  judgment  of  the  law  upon  that  fact 
is  that  the  credit  of  his  oath  is  so  absolutely  and  effectually 
destroyed  that  he  cannot  be  trusted  to  testify  at  all;  that  it 
is  not  to  be  hoped  that  he  will  speak  the  truth,  but  must  be 
conclusively  assumed  that  he  will  not  If*  the  judgment  be 
reversed,  the  disability  is,  of  course,  necessarily  removed ;  if 
the  offense  be  pardoned  the  same  consequence,  too,  would 
follow.  But  so  long  as  the  judgment  remains,  the  guilt  it 
fixes  upon  the  convict  is  not  taken  away,  and  the  disability 
necessarily  remains.  They  are  legally  inseparable ;  hence  it 
is  held  that  if  the  Executive  pardon  the  offense,  he  neces- 
sarily removes  the  disability  annexed  to  it  by  law,  and  a 
proviso  inserted  in  the  deed  of  pardon  that  the  disability 
shall  remain,  notwithstanding  the  pardon  of  the  offense 
itself,  is  void.    (People  v.  Pease^  3  Johns.  Cas.  833.) 

These  views  dispose  of  the  question  presented,  but  if  they 
did  not,  it  might  be  not  a  little  difficult  to  maintain  that  the 
attempted  restoration  of  Davis  '*  to  all  the  rights  of  citizen- 
ship "  he  had  theretofore  possessed  would,  by  expression, 
include  a  right  to  testify  as  a  witness,  or  that  there  ifi  any 
known  relation  between  the  competency  of  a  witness  and 
bis  *'  rights  of  citizenship.** 


444  PjK>PtB  «.  LoK#.  [Sup.  Ci 


Judgment  reyersed  and  eause  remanddd  for  a  new  trial. 
Mr.  Justice  Cbockbtt  did  not  expreaa  an  opinioiL 
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THE  PEOPLE  OF  THE  STATE  OP  CALIFORNIA 
t;.  THOMAS  M.  LONG. 

SOMMOKS  ow  Obind  Jubt. —  Under  aeetloii  twelve  of  the  Act  of  1863, 
•OBoernlng  Jnron  In  certain  eoanttoe,  tt  Is  eompetent  for  the  Judge 
of  a  Court,  after  the  comneucemeDt  of  the  aeasloo,  to  order  a  Oraad 
Jury  to  be  aiimmoned. 

Alligation  vk  Indictmbnt  vob  Bubolabt. —  In  an  Indictment  for 
barglary,  an  allegation  that  the  prisoner,  in  the  night-time,  altered, 
feloniooaly.  barglariooaljr.  and  with  foree  and  anaa*  la  anbatantiailj  to 
say  feiofUo9  et  fmrglariter  fregU» 

ICoTioir  TO  Stbikb  Out  Ethwkcb  Oxtbn  Without  Objbction. —  The 
praetiea,  wliether  In  el?il  or  criminal  eaaea*  of  deliberate! j  permitting 
CTidence  to  be  glyen  without  objection  in  the  flrat  instance,  and  then 
moving  to  strike  it  out,  on  grounds  which  might  readily  have  haaa 
availed  ot  to  exclude  It  when  offered,  la  not  to  be  tolerated. 

Admissions  as  Bvidsncb. —  A  confession  made  to  an  officer  who  has 
the  prisoner  in  custody,  whether  it  appear  to  hare  been  made  Tolun- 
tarlly  or  not.  Is  admissible,  if  it  was  not  induced  by  improper  meana. 

Appbai.  from  the  County  Court  of  Plumas  County. 

The  defendant  was  arrested  on  a  charge  of  burglary,  Sep- 
tember 28th,  1871,  and  committed  to  jail  to  await  examina- 
tion. The  Court  convened  November  6th,  1871,  when  the 
Judge  made  an  order  directing  that  a  Grand  Jury  be  sum- 
moned to  be  in  attendance  on  the  sixteenth  of  that  month. 
When  the  Court  convened  on  the  latter  date,  the  defendant, 
being  present  with  his  counsel,  objected  to  the  panel,  on  the 
grounds  that  the  case  was  not  one  that  would  authorize  the 
calling  of  a  special  Grand  Jury,  as  having  arisen  since  the 
commencement  or  immediately  before  the  session  of  the 
Court ;  that  the  Grand  Jury  had  not  been  Bummoned  in  con- 
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formitj  with  flection  five  of  the  Act  of  April  4thy  1864;  that 
the  requisite  number  of  ballots  waa  not  drawn,  and  that 
notice  of  the  drawing  had  not  been  given  in  accordance 
with  law.  The  challenge  was  oTerruled  by  the  Court,  and 
the  defendant  excepted.  The  defendant  then  demurred  to 
the  indictmait  as  stated  in  the  opinion,  and  the  demurrer 
was  overruled.  On  the  trial,  the  Under  SherifiF,  Boring,  was 
permitted  to  testify,  without  objection  on  the  part  of  the 
defendant,  that  while  the  defendant  was  in  his  custody  he 
had  commenced  a  conversation  with  him,  in  which  fhe  de- 
fendant confessed  the  crime,  but  that  witness  had  held  out 
no  inducements  to  him  to  make  the  confession.  Afterward, 
the  counsel  for  defendant  moved  to  strike  out  the  testimony, 
and  the  motion  was  denied*  The  defendant  was  convicted, 
and  he  appealed. 

E.  T.  Hogan,  for  Appellant 

John  L.  Love,  Attorney  Oeneral,  for  Respondent 
By  the  Court,  Wauaob,  C.  J. : 

1.  The  challenge  of  the  prisoner  interposed  to  the  panel 
of  the  Grand  Jury  was  properly  denied.  By  section  twelve 
of  the  Act  of  1863-4  (p.  626)  it  is  provided,  that  if,  after 
the  commencement  of  the  session  of  the  Court,  it  shalD 
appear  proper  to  the  Judge  that  a  Grand  Jury  be  summoned, 
he  shall  cause  an  order  to  that  efFect  to  be  entered  on  the 
minutes  of  the  Court  This  was  done;  and  in  impaneling 
the  Grand  Jury  so  directed  to  be  summoned,  sections  nine, 
ten,  and  eleven  appear  to  have  been  observed. 

2.  The  next  error  assigned  is  the  overruling  of  the  demur- 
rer to  the  indi  *tment  The  offense  of  which  the  prisoner 
was  convicted  was  that  of  burglary — defined  by  section  fifty- 
eight  of  the  statute  concerning  crimes  and  punishments. 
The  indictment  allei^es  that  the  prisoner,  in  the  night-time. 
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feloniously  and  burglariously^  and  with  foroe  and  aims, 
entered  the  dwelling  house  of  Taylor  with  intent  to  commit 
petit  larceny^  etc  The  objection  taken  is  that  it  is  not 
alleged  that  the  prisoner  forcibly  broke  and  entered,  etc. 
We  think  that  under  section  two  hundred  and  forty-seven 
of  the  Criminal  Practice  Act  the  indictment  was  sufficient; 
the  allegation  that  the  prisoner  in  the  night-time  entered 
feloniously,  hvrglariouely,  and  with  force  and  arms,  is  sub- 
stantially to  say  felonice  et  burglariter  fregit 

3.  There  was  no  error  in  permitting  Boring,  the  Under 
Sheriff,  to  testify  as  to  the  confession  of  the  prisoner  made 
to  him.  The  evidence  was  not  objected  to  when  it  was 
offered  and  given  upon  the  part  of  the  prosecution,  and  for 
that  reason  its  admission  could  not  be  erroneous.  Had  ob- 
jection been  then  made  to  its  admission,  the  prosecution 
would  doubtless  have  shown  that  the  confession  was  volun- 
tary, as  was  subsequently  shown  in  answer  to  the  motion  of 
the  prisoner  to  strike  out  the  evidence  of  the  confession. 
The  practice,  whether  in  civil  or  criminal  cases,  of  deliber- 
ately permitting  evidence  to  be  given  without  objection  in 
the  first  instance,  and  then  moving  to  strike  it  out  on  grounds 
which  might  readily  have  been  availed  of  to  exclude  it  when 
offered,  is  not  to  be  tolerated.  There  is  nothing  in  the  points 
made  upon  the  instructions  given  to  the  jury;  these  are 
necessarily  disposed  of  by  the  views  already  expressed. 

Judgment  affirmed. 

Mr.  Justice  Obooksttt  did  not  |Murticipate  in  this  decision. 
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THE  PEOPLE  OF  THE  ST4TE  OF  CALIFORNIA 
V.  M.  H.  WALSH. 

IXFiaiD  BiA8.-»A  challenge  for  Implied  bias  must  specify  the  particu- 
lar catue  freoi  which  the  bias  Is  to  he  tuferreO. 

OOKBTBDCTJON      OF       STATyTS  —  JUSTIFIABLE      E^U^LUi'G, —  Uoder       the      PXO* 

▼UloDs  of  section  twenty-nine  of  the  Act  concerning  crimes  and 
pimlshmeBts,  the  killing  of  another  U'  instillable  only  when  the  entry 
Into  a  habltatlaa.  la  helng  maie  In  a  violent^  riotovs,  of  tunnltnoaa 
manner,  for  the  ptfcpose  of  offering  Tlolencf  to  some  person  therein, 
or  for  the  purpose  of  committing  a  felony  by  violence. 

Bbasonab^  Opfobtunztt  of  BaiffonNQ  Intbudbb. —  W.,  ^ho  was  a 
clerk  of  a  hotd«  saw  A.  In  the  act  of  entering  at  a  window  In  the  night- 
time, and  fired  at  him,  without  first  calling  to  him  to  desist  or  inqair- 
Ing  as  to  his  purpose.  Held:  that  there  being  no  circumstances  cal- 
culated to  arouse  the  fears  of  a  reasonable  man  or  Indicating  a  danger 
■o  urgent  vx  presshig  aa  to  ezonse  the^  laataat'  use  of  a  deadly  weapon. 
It  was  not  error, to  refu-e  to  instruct  the  jorj  to  the  effect  that  If  W» 
did  not  haTO  a  reasonable  opportunity  of  removing  A.  then  he  was 
justified  in  shooting  him. 

BsBOBa  AS  TO  ABsraicT  PBXVCtnJDa  of  LAW.-^The  Sopreme  Oonrt  will 
not  consider  alleged  errors  upon  merely  abstract  propositions  of  law,  in 
flying  instructions  in  a  criminal  case,  but  will  merely  review  mis- 
direction or  refusal '  to  give  proper  instrnetions  upon  iMlnts  actually 
arising  In  the  osw. 

Appbal  from  tlie  District  Court  of  the  TMrteenth  Judicial 
District,  County  of  Merced. 

The  facts  are  stated  in  the  (pinion. 

a.  W.  Tyler,  for  AppeUont 

Attorney  Oeneral  Love  and  Alexander  Campbell,  for  Be-. 

tpondent 

By  the  Courts  Waixaob^  0.  J.t - 

The  prisoner  ^ajs  convicted  of  the  crime  of  manslaughter, 
in  killing  one  Atwill,  and  from  the  judgment  and  an  order, 
denying  him  a  new  trial  he  h^s  prosecuted  this  appeal : 

1.  The  challenge  interposed  to  the  juror  Fowler  ''  for  Im 
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plied  bias/'  specifying  nothiiigy  was  properly  denied.  (Peo- 
ple  V.  Reynolds,  16  CaL  130 ;  People  v.  Renfrow,  41  CaL  37.) 

2.  It  is  insisted  that  the  Court  erred  in  its  chaige  to  the 
jury^  and  in  the  refusal  to  give  to  the  jury  certain  instruc- 
tions asked  for  by  the  prisoner^  and  refused  by  the  Court 

The  shooting  was  not  denied,  but  was  claimed  by  the 
prisoner  to  have  been  excusable  under  the  circumstances. 
The  prisoner  was  the  derk  in  charge  at  Coulter's  Hotel,  in 
Snelling,  at  which  hotel  the  deceased  was  a  boarder,  but  not 
a  lodger,  and  about  two  o'clock  in  the  morning  saw  a  man, 
who  proved  to  be  the  deceased,  seemingly  in  the  act  of 
getting  into  or  out  of  a  window  of  one  of  the  rooms  on  the 
ground  floor  of  die  hotel  The  man  appeared  to  be  balanced 
upon  the  sill  of  the  window,  with  his  feet  hanging  out;  and 
the  prisoner  seems  to  have  fired  at  him  from  another  win- 
dow of  the  same  hotel.  The  ball  entered  the  upper  portion 
of  the  left  thigh  of  the  deceased,  lodging  in  the  right  leg, 
between  the  knee  and  ankle.  Tetanus  subsequently  set  in, 
causing  death  in  a  few  days.  The  evidence  for  the  prisoner, 
he  having  been  sworn  upon  his  own  behalf,  was  to  the  effect 
that,  hearing  a  noise  about  two  o'clock  in  tiie  morning,  seem- 
ingly a  striking  against  the  sash  of  a  window,  he  jumped 
up — ^had  a  revolver  in  las  hauv. — ^and  seeing  by  a  faint  moon- 
light the  legs  of  a  man  hanging  out  of  the  window  of  the 
room  occupied  by  the  children  of  ]^.  Strcng^  the  proprietor 
of  the  hotel,  he  fired,  without  knowing  who  the  person  in 
the  window  was,  and  without  warning  him,  or  inquiring  of 
his  business  there.  Upon  the  other  hand,  the  evidence  upon 
the  part  of  the  prosecution  tended  to  show  that  the  prisoner 
was  not  ignorant  of  who  the  deceased  was  when  he  fired  at 
him;  that  he  knew  well  that  it  was  AtwiU  in  the  window; 
that  in  the  room  into  which  the  window  opened  was  & 
woman,  in  charge  of  the  children  of  Strong,  the  landlord, 
and  that  for  the  favors  of  this  woman  the  deceased  and  the 
prisoner  were  rivals;  that  the  deceased,  as  he  expressed  it 
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in  hia  dying  (declaration,  put  in  evidence,  tad  "^^got  the 
inside  track  of  Walsh,*'  and  hkd.  persifadfed  the  woman  to 
discard  die  latter  altogether,  and  ]to  swear  fidelity  to  bim- 
8elf.  The  deceased  was  on  ^  visit,  or  rather  retiring  from  k 
visit  to  the  woman  when  !he  was  sh6U  He  had  gone  into 
the  room  at  about  twelve  o'clock  &t  night,  and  after  remain- 
ing with  her  some  two  hours,  was  crawling  out  through  the 
window,  feet  foremost  —  detained  for  a  moment  ^in  regaining 
his  hat,  whicb  had  been  knocked  off  by  the  window  cur- 
tain —  when  Walsh  shot  him  in  the  1^.  The  theory  of  the 
prosecution,  in  short,  was  that  the  shooting  was  malicious, 
and  was  prompted  by  feelings  of  jealousy  and  revenge  upon 
{he  part  of  the  prisoner  towards  the  deceased. 

The  Court  refused  to  instruct  the  jury  that  if  they  believed 
''  that  the  def endant,  having  charge  of  the  house,  had  reason 
to  believe  that  the  person  trying  to  enter  the  house  by  the 
window,  at  the  midnight  hour,  did  so  for  the  purpose  of 
committing  a.  felony  or  other  unlawful  act,  then  the  jury  will 
acquit''  It  is  clear  that  the  inatruetion,  as  thus  asked,  id 
not  the  law;  The  phrase  unlawful  act,  as  contained  in  the 
instructions  asked,  goee  beyond  the  provisions  of  section 
twenty-nine  of  the  Act  concerning  crimes  and  punishments, 
wn\h  reference  to  which  the  instruction  was  ftpparently 
drawn.  Under  the  provisions  of  that  section  the  killing 
would  be  justified  only  when  the  entry  into  a  habitation  is 
being  mad6  in  a  violent,  riotous,  or  tumultuous  manner,  fo^ 
the  purpose  of  assaulting  or  offering  violence  to  some  person 
dwelling  or  being  therein,  or  for  the  purpose  of  committing 
a  felony  by  violence  or  injury.  The  statute  also  provides 
that  a  bare  fear  of  any  of  these  offenses  is  not  sufficient  to 
justify  the  killing,  >ut  that  it  must  appear  that  the  circum- 
stances \vere  sufficient  to  excite  the  fears  of  a  reasonable 
man^  and  that  tlie  party  killing  really  acted  under  the  in- 
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flueoce  of  thw  fearSj,  etc^  (Section  30.)  The  inBtniction 
a3  (isked  omits  to  present  to  ibe  jury  the  question  as  to 
"wiiether  or  not.  Walsh  4id!  believe  that  the  entry  was  being 
made  for  the.purpos^  of  eomniitting  a  felony,  and  really 
acted  und^  any  fear, that  such  an  offense  was  about  to  be 
committeid  when  he  fired  the  shot  At  the  request  of  the 
prisoner,  tie  Court  gave  to  the  jury  the  eighth  instruction, 
which  is  an:ejcact;  copy  of ,  sections  twenty-nine  and  thirty  of 
the  statute,  and  correctly  set  before  them  the  rule  by  which 
their  4€iterinination  upon  thp  point,. shoiiH  be  controlled; 
and  in  view  of  this  instrucUon^  it  ^an,  hardly  be  said,  as 
claimed  by  the  prisoner's  counsel, ,  thet  "  the  bargee,  taken 
as  a  whole,  exclude  the  idea  that  the  dei^endant  could  act 
upon  appearwcc^  in  shooting  deceased^  but  that  there  must 
have  been  aqtual,  reflj  dan^^r,''  as  dii^inguished  fron;L  mere 
apparent  danger^  s]gd£cient  to  es;cite,  the  ieara  of  a  reasonable 
person. 

At  the  instance  of  the  prisoner  the  Court  instructed  the 
j^ry  as  follows:/^ A  Qian  is  v^t  autJiocized  to  fire  a  pistol  on 
every  intrusion  or  invasion  of  his  house.  He  ought,  if  he 
has  ^  xetasonable  oppo;rtunitgri  tft  endeavor  to  remove  the 
intruder  without. having  recourse  to.  the  last  extremity;. but 
the  makiAg  an  attack  upon  jsl  4w^lling, ,  and  especially  at 
night,  the  Jaw  rpgardsaa  equivfde^t  to  an  assault  upon  a 
n^an^s  person,, for  a  man's  hou^e  is, his. castle."  There  was 
no  error  in  refusing  afi  instruction  subsequently  asked,  to 
the  effect  that,  if  the  prisoner  did  ppt  have  a  reascmable  oppor- 
tunity of  removing  the  decea^,  then  he  was  justified 
in  shooting  him,  and,  shpuld  be  i^eqpitted  '^A  Teaaonable 
opportunity ''  is  too  vague  an  exf^-ession  in  this  ponnection ; 
besides,  the  facts,  appearing  at  the,ffial/did  not  warrant  the 
^nstruQtipn  as  asked.  .  The  shot  wa^  fired  without  calling  to 
l^e  dec€iftSQ4.to  desjst,  or  inquiFiu|g.of  l^ip  as  ,to  his  purpose 
in  being  in  the  window  of  the  hoteh"  'There  were  no  cir- 
cumstances calculated  to  arouse  the  fears  of  a  reasonable  man. 
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or  indicating  a  danger  so  urgent,  or  pressing  as  to  excuse 
the  instant  use  of  a  deadly  \veapon.  Waldh  bimq^^  vh^^ 
upon  the  witness  stand^  does  npt  p^retend  that  there  were. 
He  does  not  daim  that  he  thought  at  the  time  that  the  firing 
was  necessary  to  avert  any  danger,  real  or  apparent  —  accord- 
ing to  his  own  account  it  would  seem  to  have  l^n  done  in  & 
spirit  of  recklessness.    He  says :  "  I  firecj  without  taking.any 

We  discover  no  error  in  the  action  of  the  Court  in  giving 
or.  reifusing  to  give  in0tructlon8  to  the  jury  upon  points  in- 
volved in  the 'shooting  of  the  deceased.  We  will,  uot  cont 
aider  the  errors,  or  supposed  errors,  of  the  Court  below  upoii 
merely  abstract  proposifticD.  o£  law,  but  l?ill  only  look  to 
see  that  no  misdirection  or  refusal  to  give  proper  instruc- 
tions upon  the  points  actually  arising,'  or  which,  from  tlie 
nature  of  the  aoouaationy  piust  have  necessarily  arisen  in  fixe 
oase>  tas  occurred. 

The  question  as  to  whether  or  not  the  death  of  tbo  de^ 
ceased  resulted  from  the  wound  inflicted  )ipon  him  by  the 
prisoner  or  from  other  causes,  was  fairly  submitted  to  the 
jtiry  imder  the  instructions;  and  the  objection  to  the  giving 
in  evidence  of  the  dying  declarations  ^of  the  deceased  was 
pi^perly  overruled*  In  f  ad^  the  record  disdosea  no  error  of 
which  the  prisoner  can  be  heard  to  complain,  or  by  whicL 
his  substantial  rights  were  prejudiced  ab  the  triaL 

Judgment  and  order  denying  a  new  trial  affirm^ 

Mr.  Justice  Cbooxstt  did  not  participate  in  this  decision. 
Vol  ZUItr-2g 
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FRANCES  0.  COOMBS,  ADuvniBTKATRfK  of  thb  Es- 

TATS  OF   JOHir   S.   ChIPHAN,   DSG£AS£D,   1^.   JAMES  F. 

HIBBEBD. 

Yacatxkq  Obdib  Dnnrnro  Nbw  Thiazi. —  Wken  lui  application  f or  a  ww 
trial  hat  been  made  In  doe  form,  upon  a  settled  statement,  and  tbt 
Conrt  has  passed  on  the  motion,  the  order  made  la  concluslTe  so  Car 
as  the  Court  making  It  la  concerned.  The  Conrt  cannot  afterwards 
facate  the  order  and  decide  asala  on  tha^  motion. 

Appeai.  from  the  District  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisoo. 

The  facts  are  stated  in  the  opinion. 

A.  M.  CramSj  for  appellant 

The  Court  had  no  jurisdiction  to  set  aside  the  order  refos- 
ing  a  new  trial,  or  to  make  an  order  granting  a  new  trial 
after  having  once  refused  it  (Pr.  Act,  Sees.  333-6 ;  Haigkt 
V.  Gay,  8  CaL  297;  1  Green,  Iowa  Reports,  235;  16  Ind. 
868.) 

W.  W.  Chipman,  for  Bespondent 

The  Court  had  a  right,  either  on  its  own  motion,  ot  at  the 
request  of  the  party  aggrieved,  to  vacate  the  order  refusing 
a  new  trial,  as  improvidently  made.  The  motion  was  in  the 
nature  of  a  petition  for  a  rehearing,  which  it  is  in  the  in- 
herent power  of  a  Court  to  grant,  as  long  as  it  has  coDtroL  of 
the  cause.  It  is  by  virtue  only  of  this  inherent  power  that 
this  Court  grants  rehearings.  This  power  was  always  ezer- 
oised  at  common  law  before  enrollment  The  entry  of  the 
judgment  in  this  State  does  not  complete  the  judgment  roll 
(Bpanagel  v.  DeUmger,  84  Cal.  476.)  But  our  Statute  of 
Amendment  (Sec.  68  of  the  Practice  Act)  gives  the  largest 
powers  to  the  Court  in  this  respect,  and  warrants  such  a  pro- 
ceeding even  after  the  lapse  of  the  term. 
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By  the  Courts  ^ixM^  J. : 

The  defendant  having  recovered  judgment  in  the  Court 
lelowy  the  plaintiff  moved  for  a  new  trial^  and  the  motion 
vsras  denied  on  the  13th  of  July^  1870. 

On  the  2l8t  of  July  the  plaintiff  gave  a  notice  of  a  motion 
to  '^vacate  the  ord^  denying  a  new  trial,  and  to  grant  an 
order  allowing  the  motion  for  a  new  trial  to  be  reheard." 

The  application  was  to  be  made  "upon  the  pleadings, 
statement  on  motion  for  new  trial,  stipulation  of  facts,  the 
findings  of  the  Courts  and  judgment  roll.'' 

This  motion  was  heard  on  the  twenty-third  of  July  fol- 
lowing, and  taken  under  advisement  by  the  Oourt.  On  the 
twenty-ninth  of  July  the  Court  made  an  order  vacating  the 
order  denying  the  motion  for  a  new  trial  and  allowing  it 
to  be  reheard;  and  on  August  thirteenth  made  an  order 
granting  a  new  triaL 

The  defendant  appeals  from  both  of  these  orders. 

It  will  hardly  be  contended  that  under  our  form  of  prac- 
tice a  Court  could  entertain  two  successive  motions  for  a  new 
trial  in  the  same  caso,  upon  identical  grounds.  The  right  to 
2D0ve  for  a  new  trial  is  a  ereature  of  the  statute,  and  this 
statute  provides  for  but  one  statement  and  one  motion. 

The  motion  to  vacate  the  order  was  equivalent  in  its  effect 
upon  the  parties  to  a  renewed  motion  for  a  new  trial  It 
demanded  anolher  hearing  of  a  question  once  determined, 
and  resulted  in  the  granting  of  a  new  trial  which  had  been 
once  refused  If  this  practice  should  be  allowed,  several 
consequences,  not  contemplated  by  the  statute,  would  ensue. 
The  limited  time  within  which  a  motion  for  a  new  trial  may 
be  made  would  be  praotieally  enlarged,  for  there  ean  be  no 
good  reason  why  the  motion  to  set  aside  the  order  should  be 
made  within  a  limited  number  of  days.  The  proceedings 
after  judgment  would  be  interminable,  for  the  last  order 
eould  be  vacated  upon  motion  of  the  losing  party,  and  so 
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ad  infinitum.  There  must  be  some  point  wheie  Ikigatioa  in 
the  lower  Court  terminates^  and  the  losing  party  is  tamed 
over  to  the  appellate  Court  for  redress. 

In  the  ease  of  Morris  y.  De  Celis,  41  CaL  831,  it  appeared 
that  the  motion  of  plaintiff  for  a  new  trial  was  granted  b; 
the  District  Court  upon  its  own  motion^  and  before  any 
fitatement  had  been  settled  or  motion  submitted  by  comiseL 
This  Court  held  that  the  order  should  have  be^i  set  aside 
upon  the  defendant's  application. 

There  is  an  evident  distinction  between  lliat  case  and  the 
one  now  presented.    There  was  no  f oundation,  in  the  former 
case,,  for  any  order  in  the  premises.  .  There  was  no  statement 
upon  which  the  Court  oould  act^  and  no  motion  for  a  new 
trial  had  been  made.     As  the  order  stood  in  the  way  of 
defendant's  appeal^  by  depriving  him  of  the  benefit  of  a 
43taten:ient,  through  which  alone  the  pounds  of  appeal  could 
be  presented,  it  should  have  been  set  aside  by  the  Court 
that  made  it    The  error  was  not  that  the  motion  for  a  new 
trial  was  improperly  granted,  but  that  an  order  was  made  at 
all 

In  the  present  case  the  proceedings  upon  plaintiff's  motion 
ior  a  new  trial  were  in  all  respects  regular.  The  statemeait 
had  been  settled  and  the  motion  heavd  and  denied  in  l^e 
r^uired  order  and  in  due  foruL  Every  error  of  the  Court, 
including  its  supposed  mistake  in  regard  to  the  respective 
dates  of  the  deed  and  lease,  appeared  in  the  statement,  and 
could  have  been  reviewed  upon  appeal  from  the  order  refus- 
ing a  new  trial.  This  was  the  plaintiff's  proper  and  only 
redress. 

The  order  vacating  the  order  refusing  a  new  trial,  and  the 
order  granting  a  new  trial,  are  reversed^ 
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Ex  Pabtb  PATRICK  MURRAY,  upon  Habbab  Cobpub, 

BaciTAL  IN  JnDomRvf.-^  l%e  Jo^ftteiit  fh  a  crlinlnafl  eaae  neM  contain 
no  reeitaJ  of  Uie  ikartlcnlar  offense  bat  only  of  tlie  conerd  ofliBM, 
within   which  the  particular  one  is  Included. 

Bktbt  in  Minutes  in  Criminal  Oases. —  The  entry'  made  In  the  min- 
utes In  criminal  eases  Is  pa**t  of  the  record,  and  errort  or  admissions 
in  the  record  la  that  respert  can  be  ezamined  only  on  appeal^  and 
will  not  he  reyiewed  on  habeas  corpna. 

Babeas  CospuB  —  Action  of  Sufbbme  Coust  as  to  Judgment. — 
Upon  habeas  corpus.  If  the  Contt  whose  jndgment  fi  assailed  be  one  6f 
competent  Jnrfsdletlon  ta. render  a  ^iial  judgment  of  tlis  cfaaraetit 
appearing,  the  Court  will  only  Inquire  tf  the  judgment,  as  rendered, 
be  upon  its  face  certain  and  definite  in  terms,  so  that  It  may  be  known 
what  punishment  the  prisoner  la  to  Jofler. 

ffBi  Poucv  CouBT  OF  BuK  ^BAwciBcOi — Yhe  Polles  Oonrt  of  me  City 
and  County  of  San  Francisco  Is  not  of  Inferior  jorlsdlctton.  In  the 
•ense  that  upon  mere  collateral  inquiry,  nothing  Is  to  be  intended  In 
Mpport  of  its  judgment,  when  rendered  In  a  partlbnlar  ease,  Included 
by  general  definition  In  tliat  claw  of  criminal  eiM8  o««r  whltii  jnris^ 
diction  has  been  conferred  upon  It  bf  law. 

The  petitioner  was  taken  before  the  Court  upon  a  writ  of 
habeas^  corpus. 

The  facts  are  stated  in  the  opmicnk 

Creed  Eaymond,  for  Petitioner. 

By  the  Court,  Waxj4A0b,  0.  J. : 

The  return  made  to  the  writ  issued  in  this  cade  shows  that 
ihe  prisoner  is  detained  by  the  Sheriff  under  a  commitment 
of  the  Police  Judge'i^  Court  of  the  City  and  Couti^  of  San 
Francisco,  which  is  ^A  follows: .    ^ 

**In  the  Police  Judge's  Court  of  the  City  and  County  of 
San  Francisco,  State  of  CaKforma;  The  People  of  the  State 
of  Calif omia  v,  Pairick  Murray.  State  of  California,  City 
and  County  of  San  Pranclsco,  ss, — The  People  of  the  State 
of  California  to  the  Sheriff  of  the  City  and  County  of  San 
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Francisco,  greetmg:  Whereas,  Patrick  Murray,  having 
been  duly  oonTicted  in  the  Police  Judge's  Court  of  the  City 
and  Coimfy  of  Ban  lEVancisco,  State  of  California,  of  the 
crime  of  znisdemeanor,  as  charged  in  the  complaint,  upon 
oath,  in  the  above  entitled  criminal  action,  and  by  said 
Court  sentenced  and  adjudged,  as  a  punishment  for  said 
crime,  to  pay  a  fine  of  forty  ($40)  dollars,  and  in  default  of 
payment  of  said  fine  to  be  imprisoned  in  the  County  Jail  of 
the  City  and  County  of  San  Francisco,  State  of  California, 
for  the  period  of  twenty  (20)  days,  as  appears  by  the  follow- 
ing full,  tru^  and  correct  copy  of  the  judgment  rendered  by 
said  Court,  and  entered  in  the  minutes  and  docket  of  said 
Court  in  the  above  entitled  criminal  action: 

^  ^  Minute  docket  in  the  Pcdiee  Judge's  Court  of  the  City 
and  County  of  San  Francisco,  State  of  California:  State  of 
California^  City  and  County  of  San  Francisco,  Court-room 
of  aaid  Court,  Saturday,  Mardi  80th,  1872.  In  open  Court 
Present,  presiding,  Hon.  Davis  Louderback,  Police  Judge. 
The  People  of  the  State  of  Calif omia  v.  Patridh  Murray, 
convicted  of  misdemeanor.  In  this  action  the  defendant 
personally  appears  for  sentence.  The  Court  renders  its 
judgment:  That  wheiMa  the  said  Patrick  Murray,  having 
been  duly  convicted  in  this  Court  of  the  crime  of  misde- 
meanor, it  is  ordered  and  adjudged,  as  punishment  therefor, 
that  the  said  Patrick  Mum^  pay  a  fine  of  forty  ($40)  dol- 
lars, and  in  default  of  payment  thereof,  that  said  Patrick 
Mumrf  be  imprisoned  in  the  County  Jail  of  liiia  city  and 
county,  for  the  period  of  twen.y  (20)  days.' 

^'And  whereas  said  fine  has  not  been  paid,  these  presents 
are  therefore,  in  the  name  of  flie  people  of  the  State  of  Cali- 
fornia, to  command  you,  the  Sheriff  of  the  Ci^  and  County 
of  San  Francisco^  forthwith  to  take,  arrest,  and  safely  keep 
and  imprison  the  said  Patrick  Murray  in  the  County  Jail  of 
the  said  City  and  County  of  San  Francisco^  State  of  Califor- 
nia, for  the  period  of  twenty  (20)  jdays,  or  until  said  fine  be 
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paid  or  satisfied.   'And  these  presents  shall  be  your  authority 
for  tli6  same.    Witnefes  my  hand  and  seal  of  the  said  Police 
Judge's  Courts  this  20th  day  of  March,  A.  B.  1872. 
[l.  8.]    '  ^' DAVIS  LOUDERBACK, 

*^  Police  Judge  of  tho  City  .and  CouAty  oi,  San  Prandbsqa.^' 

The  statute  (Sees.- 462,  463,  Cxim.  Pr«  Act)  provides  that 
when  judgment  ^n  a  criminal  case  hiMS  been  rendered,  the 
Clerk  shdU  enter  the  same  in  the  minutee, "  stating  briefly  the 
offense  for  which  the  conviction  haa  been  had,"  etc.,  and  that 
(except  in  capital  casea)  a^o^rtified  eopy  of  the  entry,  deliv- 
ered to  the  proper  officer^  sh^U  be  his  sufScient  warrant  to 
execute  the  judgment.  The  objection  urged  for  the  prisoner 
is  that  the  judgment  as  entered  doea  not  specify  the  par- 
ticular offense  of  which  he  was  convicted,  but  states  meiriy 
that  he  was  ^duly  convicted  in  the  Police  Judge^s  Court 
of  the  City  and  County  of  San  Francisco  of  the  oxime  of 
misdemeanor.'' 

The  judgment  is  one  thing — the  brief  statement  of  the 
offense  of  which  the  prisoner  has  been  convicted  is  a  dif- 
ferent thing.  The  former-^the  ideo  consideratum  est  — 
need  contain  no  recital;  it  is  here  simply  "that  the  said  Pat- 
rick Murray  pay  a  fine  of  fort^  dollars,''  eto.  The  entry 
made  in  the  minnteb  in  criminal  cases  is  made  by  statute  put 
of  the  record  (Sec.  462,  Sub.  6) ;  and  if  there  be  errors  or 
omissions  in  the  record  in  that  respect,  they  are  examinable 
only  on  appeal  or  upon  writ  of  error.  But  upon  writ  of 
habeas  corpus,  if  the  Court  whose  judgment  is  assailed  be 
one  of  competent  jurisdiction  to  render  a  final  judgment  of 
the  character  appearing,  we  are  then  only  to  inquire  if  the 
judgment,  as  rendered,  be  upon  its  face  certain  and  definite 
in  terms,  so  that  it  may  be  known  what  punishment  the 
priscmer  is  to  stiffer*  (Act  concerning  habeas  corpus,  Sec»  !•, 
Sub.  2),  and  no  objection  in  that  respect  has  been,  or  can 
be  taken  to  the  judgment  in  question  hersb 
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The  Police  Court 'Of  the  City  and  County  of  San  Fran- 
ciaco,  though  of  limited,  is  not  of  inferior  jurisdiction  in  the 
sense  that  upon  mere  collateral  inquiry  nothing  is  to  be 
intended  in  support  of  its  judgments  when  rendered  in  a 
particular  case  included  by  general  definition  in  that  class  of 
criminal  cases  over  whidi  jurisdiction  has  been  conferred 
upon  it  by  law. 

The  prisoner  is  therefore 'remanded.' 

Keiths  Mr.  Justice  Rhoueb  nor  Hr«  Justice  Cbookett 
participated  in  this  depision^ 
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FERDINAND  VAS$AULt  v.  JAKES  EDWAKDS. 

Ohvktioii  or  TlA]r80B«.r— It  is  tin  d«tj  «t  ooonsel  to  hmre  derleti 
ai|d  tarposmphieal  errors  1b  tte  ttmetUfit  cornotedt  «nd  tlwj  nniit  ne 
to  It  that  tht  corrections  are  made  in  aU  the  copies  filed  with  the 
derk: 

■zscuTOBT  OoRTmACT  pos  Saui  OP  Ljlnd.— A  propoaal  to  mXi  real  ee- 
tote,.  reduced  to  wrttlos,  and  sfgD^hgr  the  Tender  alone^  in  whldi  he 
.  recites  that  he  has  eold  to  the  yendee  the  lan^  for  a  price  named,  and 
has  received  a  certsUn  snm  as  a  ^osit,'as  part  payment,  whldi  the 
▼endor  was  to  refmid'lt  the  'illls  was  rejected  or  bad,  the  sale  to  he 
■object  to  a  search. cC  and  fpproral  «f  tttls^  and  the  Tendes  to  have 
twenty  days  for  JJie  examination  of  the  titles  Is  a  valid  contract  of  sale 
entered   into  between   the  parties.  ' 

ImE.' — In  sneh  contract;  had  no  time  been  and,  ths  tmdss  would 
.hays  been  entitled  to  a  reasonable  tbiM»  to  which  to  eserdto  his  election, 
but  time  haying  been  fixed,  it  Is  of  the  essence  of  the  contract;  and  the 
Court  has  no  power  to  extend  It  ' 

lnK.-»*If  such  contract  Is  sxteaded,  to  ordv  that  tlit  vendor  msy 
perfect  his  title,  and  the.  yendes,  as  soon  as  the  title  is  perfected, 
accepto  the  eame,  and  tenders  ths  money,  he  accepts  the  yendor^i 
proposal  within  a  reasonable  time,  snd  H  then  ripens  Into  a  complete 
contract  of  eale. 

loBM. —  An  executory  .contract  tor  ths  sals  of  real  estote  Is  valid  and 
binding,  and  can  be  enforced  by  the  vendee^  if  signed  by  ths  vendor 
alone. 

naADXiTQ  AOBnMnf*  tO'Snu*  Jjkmk — An  avenneort  to  «  eomplatot 
that  an  agreement  was  a^ado  to  ssU  land,  is  sufildentt  without  alleging 
that  It  was  in  writing  and  signed.  If  denied,  the  proof  most  show 
that  it  was  to  writing  and  signiBd. 


Aisomeni  for  Apptllaat. 

Affeai.  from  the  District  Court  of  the  Fifteenth  Judicial 
District,  Oity  and  County  of  Situ  Franciaco. 

The  plaintifF  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Daniel  Rogers,  for  Appellant 

It  is  claimed  that  Uie  contract  ia  not  mutual,  because  not 
signed  by  both  parties. 

This  objection  certainly  arises  from  a  misconception  of  oux 
statute.  The  eighth  section  of  the  Act  concerning  frauldu- 
lent  conveyances  and  contracts,  provides  that  "every  con- 
tract for  the  leasing  for  a  longer  period  than  one  year,  or  fox 
the  sale  of  any  lands,  or  any  interest  in  lands,  shall  be  void, 
unless  the  contract,  or  some  note  or  memorandum  thereof 
expressing  the  consideration,  be  in  writing,  and  be  subscribed 
by  the  party  by  whom  the  sale  or  lease  is  to  be  made."  We 
now  see  that  our  statute  does  not  require  the  contract  to  be 
signed  by  both  parties,  but  simply  by  the  party  by  whom  the 
contract  is  made. 

It  is  conceded  that,  generally,  a  contract  to  be  specifically 
enforced  by  the  Court  must  be  mutual ;  but  we  contend  that 
the  present  case  is  one  of  the  exceptions  to  this  rule,  and 
that  the  statute  only  requires  the  agreement  to  be  signed  by 
the  party  by  whom  the  contract  is  made,  or  by  his  agent, 
and  is  silent  as  to  the  signature  of  the  other  party.  {Child 
V.  Comber,  3  Sw.  423n;  Backhouse  v.  Mohun,  id.  434n; 
Seton  V.  Blade,  7  Ves.  265 ;  BaJlcurd  v.  Walker,  8  Johns. 
Cases,  60;  Fry  on  Specific  Performance,  Sees.  290-298.) 

It  has  been  held  by  both  Courts  of  law  and  >  qinty  flnit 
the  statute — requiring  the  agreement  shall  be  signed  by  tho 
party  to  be  charged  therewith,  or  by  whom  the  aiile  is  to  U^ 
made,  and  not  by  both  parties  —  is  satisfied  by  the  signature 
of  the  party  against  whom  the  contract  is  sought  to  be 
enforced.    (Laythorp  v.  Bryant,  2  Bing.  N.  0.  735 ;  see  UOtt 
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Argnment  for  Respoiidait 

"  0 ''  to  Sweet  v.  Lee,  8  Man.  &  Or.  462 ;  Ballard  v.  Walker, 
3  Johns.  Cases,  60 ;  Olason  v.  Baiiy,  14  Johns.  484 ;  MeOrea 
▼.  Purmont,  16  Wend.  460;  21  Wend.  446.) 

There  is  no  presumption  that  the  agreement  to  extend 
the  time  was  verbal,  but,  on  the  contrary,  there  is  a  pre- 
sumption that  it  was  in  writing.  Assuming  that  the  fact 
alleged  is  necessary  and  material— that  it  was  necessary  to 
allege  and  prove  this  agreemeat  to  extend  the  time — the 
allegation  that  such  an  agreement  was  made  is  suffieient^  as 
(the  presumption  is  that  it  was  in  writing,  if  the  law  so 
required  it  to  be.    (Champlin  v.  Pari^,  11  Paige,  405.) 

OampbeU,  Fox  A  Oamphell,  for  Bespondoit. 

There  was  no  absolute  contract  to  sell,  no  obligation  to 
purchase,  and  no  mutuality  between  the  parties.  It  was  a 
mere  proposal  to  sell,  subject  to  conditions  not  complied 
with. 

The  written  contract  appears  by  the  complaint  never  to 
have  been  in  force  at  all.  The  title  was  rejected.  On  that 
state  of  facts  there  could  have  been  no  mutuality  Neither 
was  at  that  moment  bound  to  the  other;  and  appellant  must, 
on  his  own  complaint,  rely  on  the  supplemental  agreement  or 
fail. 

The  complaint  does  not  state  this  to  be  in  writing. 
(Oreen  v.  Palmer,  16  CaL  415.)  The  "writing*'  is  a  fact 
essential  to  the  cause  of  action,  and  we,  therefore,  taking 
the  pleading  most  strongly  against  the  pleader,  have  treated 
the  statement  as  that  of  a  verbal  extension.  A  verbal  ex- 
tension of  a  contract,  required  by  the  Statute  of  Frauds  to 
be  in  writing,  is  void.  An  unexcuted  verbal  agreement, 
made  by  a  mortgagee  to  discharge  a  mortgage  by  a  release, 
is  within  the  Statute  of  Frauds.  (Phillips  v.  Leavitt,  54 
Me.  405.)  Haeibruch  v.  Tappen,  15  Johnson's  R.  200,  i« 
directly  in  point,  showing  the  verbal  extension  to  be  void, 
and  leaving  the  parties  to  fltand  on  the  written  contract 
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Opinion  of  th»  OOort — Bhod«,  J. 

alone,  ifrhidi,  we  believe,  the  oomplaint  itself  ahows  is  too 
weak  to  support  appellant 

By  the  Courts  Bhodxs,  J. : 

The  alleged  contract,  which  the  plaintiff  seeks  to  have 
specifically  performed,  is  set  ont  in  the  complaint.  It  is 
therein  recited  that  the  defendant  had  sold  to  the  plaintiff 
the  premises  in  controyersy  for  the  price  of  four  thousand 
five  hundred  dollars,  and  had  received  fifty  dollars  in  part 
payment;  and  the  contract  then  proceeds  as  follows:  ^'  This 
sale  is  subject  to  a  search  of,  and  approval  of,  the  title ;  and 
if  the  title  is  rejected  or  bad  I  agree  to  refund  to  said  Vas- 
sault  the  fifty  dollars  paid  on  account;  but  if  the  title  be 
approved  I  agree  to  convey  the  above  premises  to  said 
Vassault,  or  his  assigns,  by  a  good,  and  sufficient  grants 
bargain,  and  sale  deed,  on  receiving  the  balance  of  the  pur- 
chase money  as  above.  And  I  hereby  allow  to  said  Vassault 
twenty  (20)  days  for  the  examination  of  the  title."  It  is 
signed  by  the  defendant  alone.  The  complaint  alleges  that 
the  plaintiff  paid  the  fifty  dollars  mentioned  in  the  contract; 
that  within  the  twenty  days  mentioned  in  the  contract  he 
examined  the  defendant's  title  to  the  lot,  and  found  it  defect- 
ive in  this,  that  the  property  had  been  sold  to  the  defend- 
ant at  a  sale  made  under  the  order  of  the  Probate  Court; 
that  the  sale  had  been  confirmed,  and  the  administrator 
ordered  to  execute  a  deed,  but  that,  in  fact,  no  deed  had 
been  executed.  It  is  further  alleged  that  upon  those  facts 
being  communicated  to  the  defendant,  he  agreed  to  take 
the  proper  proceedings  to  obtain  said  deed,  and  **  did  ex^ 
tend  the  time  mentioned  in  the  agreement  herein  first  above 
recited,  for  Ae  purpose  of  oompleting  said  .^ale;^'  that  the 
Probate  Court  subsequently  ordered  the  ad  in  hi  ist  rat  or  to 
execute  a  deed  of  the  lot  to  the  defendant;  tlmt  theretipon 
the  plaintiff  did  accept  the  title  of  the  defendant,  and  m 
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iL9tifi(Bd  him^  tequested  him  to  eaoecate  a  deed,  and  tendered 
him  the  balance  of  the  purchase  monej;  but  that  die  de- 
fendant refused,  and  still  refuses  to  execute  the  deed.  The 
demurrer  to  the  complaint,  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  sus- 
tained, and  the  plaintiff  failing  to  amend,  final  judgment 
was  rendered  for  the  defendant 

There  is  a  diserepancj  between  the  oopy  of  the  alleged 
contract^  as  contained  in  the  transcript|  and  that  which  is 
set  out  in  the  plaintiff's  brief.  In  the  transcript  the  words 
are,  ^^  and  if  the  title  is  rejected  or  bad ;  while  in  the  plaintr 
iff's  brief  they  are,  '^  and  if  the  title  is  rejected  as  bad.** 
The  defendant's  brief  leaves  the  matter  in  uncertainty,  and 
we  ahall  accept  as  correct  the  copy  in  the  transcript  It  is 
not  material,  however,  to  the  questions  which  will  be  dis- 
cussed, whether  the  reading  in  the  transcript  or  in  the  plaint- 
iff's brief  is  the  correct  one.  The  matter  is  alluded  to  for 
the  purpose  of  saying  that  it  is  the  duty  of  counsel  to  have 
clerical  and  typographical  errors  in  the  transcript,  which  are 
material,  corrected,  and  that  fhsy  must  see  to  it  that  the 
corrections  are  made  in  all  ihe  copies  filed  with  the  Olerk. 

The  instrument  above  mentioned  is  not  a  contract  It  is 
a  mere  proposal.  ^'  If  the  title  is  rejected  or  bad,''  then  the 
defendant  was  to  refund  to  the  plaintiff  the  fifty  dollars  paid. 
If  the  title  should  be  found  to  be  bad  the  money  was  to  be 
refunded;  or  if  the  plaintiff  rejected  the  title  the  money 
was  to  be  refunded.  His  right  to  reject  was  not  subject  to 
the  condition  that  the  title  should  be  found  to  be  bad;  but 
he  had  the  right,  for  any  cause,  to  reject  the  title.  The 
defendant  insists  that  if  tiie  correct  reading  is  *^  rejected  as 
bad,"  still  the  plaintiff  had  the  ri^t  to  reject  the  title  even 
if  it  were  good;  but  it  is  not  necessary  to  pass  on  that 
question. 

The  instrument,  being  a  mere  proposal  for  a  sale,  was  a 
valid  oontraet  altered  into  bet^ween  the  parties;  and  if  ao^ 


Aprils  lSt2.]  YHb^viA  «;'  Edwkls^is.'  ^9 

at  vihBi  tim^  did  It  beeom^'^mpIM^  nuA^  binSMg  t  Sd  fa^ 
as  thtf  ^riginri  popodal  -^as'  conceiiWJ  A*  '|)l*iimtfff'  waft 
litoited  to  tw«iity  days  in  whfti  to  ftebept  or  tef^,  fhe^tttlil/ 
I'inie  la  imqitestibAaWy  of  th*  esaenc*  of  thei  projkrtaJ  for 
tibe  sale.  Had  no  time  beetl  kn^tioned,  tile  plaintiff  Mronld 
have  been  entitle  to'  reasonable  time  in  '^bich  to  exercise 
bis  eleetion,  btzt  the  time  having  been  fixed,  the  Ooutt  has 
no  power  to  extend  ii  And  such  is  the  rule  among  those' 
dealing  in  real  estate  in  this  Btate/ where  suc^  property  is 
as  salable  as  personal  property.  Bnt  it  is  alleged  that  when 
the  plaintiff  found  that  the  defendant's  title  was  bad,  the 
defendant  "  did  extend  the  time  mentioned  in  the  agreement 
herein  first  above  recited,  for  the  pfnrpose  of  completing  said 
sale."  To  tiiis  allegation  the  defendant  objects,  on  the 
ground  that  the  agreement  to  extend  the  time  is  not  alleged 
to  have  been  in  writing.  In  tMs^  however,  the  defendant  is 
not  sustained  by  the  authorities.  (See  Wakefield  v.  Green- 
wood, 29  Cal.  599;  and  see  cases  collected  in  ngte  to  Sec. 
605,  Browne  Stat  Fraud.)  The  Statute  of  Frauds  has  not 
changed  the  rules  of  pleading.  The  averment  that  the  agree- 
ment was  made  is  sufficient,  withont  alleging  that  it  was  re- 
.  duced  to  writing  and  signed ;  but  if  the  statute  requires  the 
agreement  to  be  in  writing,  the  party  alleging  the  agreement 
must,  if  the  allegation  be  denied,  prove  it  by  the  production 
of  the  writing,  or  by  other  competent  evidence. 

The  time  was  extended,  as  well  for  the  benefit  of  die  de- 
fendant as  the  plaintiff,  in  order  that  the  defendant  might 
perfect  his  title  to  the  lot,  and  although  the  length  of  the 
farther  period  is  not  specified,  yet  as  the  plaintiff,  upon  the 
order  of  the  Probate  Court  being  made  requiring  the  admin- 
istrator to  execute  to  the  defendant  a  deed,  accepted  the  title 
of  die  defendant,  and  notified  him  that  he,  the  plaintiff,  wax 
ready  to  pay  the  pnrdiase  money,  and  requested  him  to  exe- 
ente  the  deed,  it  cannot  be  said  that  the  plaintiff  did  not 
approve  the  tide  and  accept  the  deiendanl'a  oier  wtthin  a 
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reasooable  tpne.  Aafow  ,«&  tl^e.pUintiff  acpqpted  the  de- 
fendant's propoiUioii  Q^  joSeXf  it  c^aafsd  to  be  xnerelj  a  poropo- 
sitioi^  an  tbe  part  o£  the  de^e^d^^^.  ^o  sell,  but  it  ripened 
into  a  contract  of  sale*.  When  the;  ofier  was  acoepted — and 
the  approva}  of  the  title,  and  the  tender  of  tide  balance  of 
the  purchase  money  ivaa  an  aeoeptftnce  of  the  offer — ^the  con- 
tract of  Bale  was  complete,  The  instarument  i^  writing  filled 
aU  the  requirements. of  the  Statute  pi  Frauds,  and  the  accept- 
aoce  by  the  plaintiff  was  a  sufficient. legal  consideration  for 
the  agreement  on  the  part  of  the  defendant  (Boston  d  Jf. 
B.  B.Y.  BaHleti,  3  Gush.  224;  1  fars.  Cont  376  aad  899,) 
It  is  only  required  by  section  eight. of  the  Statute  of  Frauds 
that  the  contract  of  sale  be  signed  by  the  party  by  whom  the 
sale  is  to  be  made. 

The  further  objection  is  taken  under  the  demurrer  that 
the  contract  is  not  mutual;  and  hence  that  a  specific  per- 
formance will  not  be  decreed.  The  general  rule  undoubtedly 
is,  that  a  contract  will  not  be  specifically  enforced  unless  it 
be  mutual— that  is  to  say,  such  that  it  may  be  enforced  by 
either  party  iijgainst  the  other.  In  cases  falling  within  the 
fourth  clause  of  the  fourth  section  of  the  English  Statute 
of  Frauds — that  no  aetion  shall  be  brought  ^^upon  any 
contract  or  [for]  sale  of  lande,  tenements,  or  heredita- 
ments, or  any  interest  in  or  conceming  them  *  «  * 
unless  the  agreement  upon  which  such  action  shall  be 
brought^  or  some  memorandum  or  note  thereof  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  therewith, 
or  by  some  person  thereunto  by  him  lawfully  authorized  " — 
and  the  analogous  provisions  of  the  statutes  of  the  several 
States,  the  decisions  have  been  almost  uniform,  that  the 
agreement  is  required  to  be  signed  only  by  the  party  to  be 
charged,  and  that  it  is  valid  and  binding  upon  the  voidor 
when  so  signed  (if  in  other  respects  sufficisnt),  without  the 
signature  of  the  other  party  to  the  agreement  Upon  this 
point  there  is  a  greater  degiee  of  lyufo^ni^  among  Ihe 


c^aee  than  in.  those  iDiViOlying  the  co^stiniicfioi)  gf  most  of  tlxe. 
other  pjDvisiqp^B  of  tbt  atatuta..  The  quiBBtkoa  is  fully  con- 
sidered by  Chaneellor  Ki^NTj  ia  Gibson  v.  Bailey,  14  John& 
484,  and  the  au(horitiee  axe  reviewed  at  some  length ;  and 
although  he  a^eed  with  Lord  Gh,  Bsa»B0AiiB^  in  LaMi^enson 
V.  Bviler,  1  Sch.  &  Lef.  \Z^  that  on  principle  the  Qontract 
o^ght  to  be  mutual^  and  ought  not  to  be  mf oroed  in  equity . 
unlesa  each  partgr.  would  have  the  same  right,  yet  he  felt  himr 
s^  bound  by  the  authorities,  which  were  thea  too  well 
settled  to  be  disturbed.  The  Courts,  however,  in  view  of 
the  uniform  construction  of  the  Statute  of  Frauds,  that  the 
ap^eement  was  valid  aud  binding  upon  the  party  by  whom  it 
was  signed,  and  in  order  to  work  out  the  requisite  mutu- 
ality, held  that  in  sueh  cases  it  was  sufiScient  if  the  remedy 
was  mutual  It  was  accordingly  held  from  an  early  day  that 
when  the  action  for  a  specific  perfonnancd  was  instituted  by 
the  party  who  had  not  signed  ^e  agreement,  the  act  of  filing 
the  bill  made  the  remedy  mutual*  (See  Flight  v.  BoUand^ 
4  Russ.  298 ;  Seaton  v.  Blade,  7  Ves.  265 ;  Bowen  v.  Morris, 
2  Taunton,  373;  M  Ormmd  v.  Anderson,  2  Ball  k  Beatty, 
863;  Palfner  v.  Scott,  1  Buss.  &  Mylne,  391;  Martin  v. 
Mitchell,  2  Jac  &  Walk  413;  Shirley  v.  Shirley,  7  Blackf. 
492;  Clasonr.BaOey^  14  J<rims.484;l  Sng.  VendandPur. 
112.)  There  are  no  eases  in  this  Couii  which  bear  directly 
on  this  question,  exc^t  Cooper  v.  Pena,  21  CaL  403;  but 
there  are  several  in  which  the  merits  d  die  cause  were  con- 
sidered, thou^  the  contract  of  sale  was  not  signed  by  the 
purchaser.  Such  cases,  though  not  express  authority  on  that 
question,  tend  to  show  that  the  Court  did  not  deem  it  essen- 
tial that  there  should  be  a  mutuality  in  the  contract  In 
Cooper  V.  Fena,  the  consideration  for  the  land  to  be  convejed 
was  to  be  paid  by  the  penooal  services  of  the  plaintiff;  and 
the  Court  lig^tfy^  and  in  entiie  aceoird  with  the  authorities 
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0ome  of  ^YdAk  ^re  Imire  above  ched/h^  that  a6  tbe  Cottrt 
ootild  not  fipecifteally  enf oirse  tbe  peiformance  of  the  personal 
servioes,  the  remedy  'was  not  mtitnaL  There  is  no  exception 
to  the  role — at  leiist  none  now  odours  to  ns  —  that  ihb  con- 
tract, though  signed  bj  both  parties,  will  not  be  speeificallj 
executed  at  the  instance  of  One  party,  unless  performance  on 
his  pait  ean  also  be  compelled.  The  proportion  that  specific 
performance  of  the  contract  would  not  be  decreed  when  the 
party  asking  its  enforcement  could  not  be  compelled  to  per- 
form ity  was  dedsive  of  the  case,  and  upon  it  the  case  was, 
in  fact,  decided ;  and  in  our  opinion  Hie  decision  is  sustained 
by  the  overwhelming  weight  of  the  authorities.  The  excep- 
tions which  are  stated  in  some  of  the  cases  prove  the  rule. 
A  suit  cannot  be  maintained  by  an  infant^  because  he  cannot 
be  compelled  to  perform  the  contract;  but  if  the  infant  com- 
mence the  action  after  he  arrives  at  the  age  of  majority,  spe- 
cific performance  will  be  decreed,  because  there  is  then  a 
mutuality  of  remedy,  and  the  plaintiff  can  be  oompelled  to 
perform  on  his  part  A  sale  to  a  married  woman  furnishes 
another  illustration.  She  cannot  maintain  a  suit  for  specific 
performance,  because  she  cannot  be  compelled  to  perform  the 
agreement  on  her  part 

In  Cooper  v.  Pena  the  objection  on  the  part  of  (be  defend- 
ant was  that  there  was  a  want  of  mutuality  in  the  agree- 
ment-—it  having  been  executed  only  by  the  defendant — and 
the  form  of  the  objection  caused  the  Oourt,  in  some  degree, 
to  confound  the  question  of  the  mutuality  of  the  agreement 
with  that  of  the  mutuality  of  the  remedy,  altihou^  the  Court 
finally  said,  that  in  view  of  the  want  of  mutuality  in  the 
remedy,  it  was  ^^  unnecessary  to  hold  Ihat  tiie  position  of  the 
parties,  as  to  equitable  relief,  was  determined  by  the  want  of 
mutuality  in  the  beginning.''  The  language  of  the  Court, 
80  far  as  it  intimates  that  it  is  essential  to -the  maintenance 
of  the  action  that  the  oontract  be  mutual,  cannot  be  sus- 
tained without  overtaxning  the  well  zeoognized  construction 
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Pollkia  decided. 


of  the  Statute  of  Frt^uds— that  tlie  statute  is  fully,  complieci 
with,  if  the  agreement  or  .the  note  or  memorandum  thereof 
be  signed  by  the  party  to  be  chargjed,  or  the  party  by  whom 
the  sale  is  to  be  made,  aj;  provided  by  our  statute;  and  with-' 
out  also  denying  the  authority  of  the  long  and  almost  un- 
broken series  of  cases,  in  which  the  speciflc  performance  of 
contracts,  signed  by  only  one  party,  has  been  decr^d. 

Judgment  reversed  and  cause  remandedi  with  directipni  to 
overrule  the  demurrer. 

Hr.  Justice  Obookxtx  did  not  e^qmas  an  opinioL 
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THOMAS  Q.  IfoLERAN  v.  J.  R  BENTON,  J,  PUB- 
RINGTON,  FEANOES  PUKRIirGTON,  his  Wifb, 
EGBEET  JUDSON,  JAMES  L.  ZING,  J.  JTJDSON, 
Mes.  J.  JTJDSON,  HIS  Wife,  ROBERT  B.  WOOD- 
WARD, AND  TERRENCE  RILEY. 

Cbbtificats  of  Acknowubdombmt  ov  a  Dbid.— If  th«  certlSeato  o< 
acknowledgment  of  a  deed  of  a  married  woman  for  her  leparate  prop- 
arty,  does  not  atate  that  tfie  waa  axamlned  hj  the  Notary  wltfaoot  tha 
hearing  of  her  hoaband,  and  that  aha  waa  made  aoqoalptad  with  tha 
contenta  of  the  inetmment,  it  ia  radically  defectiye  and  doea  not 
convey  any  tlUe. 

P0BSB88OBT  BioHT  m  PimBU)  IiAifoa.— Tlia  right  ar  tatareat  whidi  a 
peraoB  held  in  the  poeblo  landa  of  8aa  FranciMo^  hy  Tirtne  o<  poaaea- 
■lon  alone,  prior  to  the  paasage  of  the  Tan  Neia  Ordinaaee,  if  not 
devised  by  him,  descended  to  hia  heira  and  could  be  dittribnted  by  tha 
Probate  Court 

AaaxoMMSNT  of  Immmm  bt  tdB8aBB.r^An  aaelgnment  auida  00  a  ieaaa  of 
land,  of  all  the  tenant* a  right,  tltla^  and  intereat  in  the  pramiaes  held 
under  the  lease,  la  not  a  aorrender  of  the  lease  to  the  person  to  whom 
the  assignment  is  made,  nor  doea  It  amount  to  an  attornment  to  hlih, 
unless  ha  has  purchased  tlia  tHla  from  tha  leasor,  b«t  aaeh  aastgamaat 
makea  tlia  assignee  tha  tenant  of  the  leasor. 

▼am  Naas  Oboinakcb. —  The  actual  possession  of  land  in  Ban  Frandsco 
within  the  boundariea  of  the  Van  Ness  Ordinance,  by  a  tenant,  waa 
the  possession  of  the  landlord*  so  as  to  entitle  htm  to  tha  beneflts  of 
that  ordinance,  and  the  aamt  result  followed  If  tha  tenant 
the  lease,  and  his  assignee  took  possession. 

TOb  ZUIL— M 
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^BAMDONMSHT  ov  Lahd.— All  AtttiQptad  Mlf  of  Uuid  whlch  fails,  b^ 
esvse  of  a  defect  la  the  deed.  Is  not  an  abandonment  of  the  Iao<V 
There  cannot  ha  an  «bnndonnt«nt  to  a  partlenlar  persoa  or  for  ^ 
eonslderatloa. 

QOOD  F41TH  IK  Pdbchabs  ov  Lahd.— When  a  mother  and  her  childrf^ 
own  land  In  common,  a  purchaser  from  the  mother  tn  good  faith,  who 
hays  snpposlnff  he  has  acquired  the  whole  title,  does  not  aoqnire  the 
title  of  the  children.  The  title  of  the  children  cannot  be  affected  by 
the  good  faith  of  a  purchaser  from  the  mother. 

A^pxAi.  from  the  District  Oourt  of  the  Fourth  Judicial 
District,  City  and  Counly  of  San  FraneiaoOt 

The  f aeta  are  stated  in  the  opinioiL 

B.  8.  Brooks,  for  Appellant 

Jacob  Harmon  being  in  die  actttal  possession  of  the  land 
in  controTorsj,  and  claiming  to  own  the  same,  art  the  time  of 
his  death,  the  right  to  the  possession  of  the  same  descended 
to  his  legal  representatives,  the  same  as  the  legBi  title  would 
have  done,  and  passed  by  his  will  as  effectually  as  an  abso- 
lute title,  as  against  the  defendants  and  all  the  world,  except 
the  lawful  owner;  and  even  as  to  the  lawful  owner  tho 
possession  passed  by  the  wilL 

^^  The  right  of  enjoyment  of  possession  of  public  lands 
may  descend  among  the  effects  of  a  deceased  person  to  tho 
executor  or  administrator,  and  the  right  of  the  deceased 
may  be  conveyed  by  regular  sale  to  another/'  (Or over  v. 
Hawley,  6  Cal.  485;  2  Black.  Oom.  159;  2  HiL  on  Real 
Prop.  155, 156 ;  Smith  ex  dem.  TeUer  v.  Lorillard,  10  Johns. 
855.) 

By  the  decree  of  divorce  Jacob  Harmon  and  Eleonora 
Harmon  became  tenants  in  common  of  the  land.  {Bwdld  v. 
CorheU,  32  CaL  493 ;  McLeran  v.  Benton,  31  CaL  29.)  By 
the  death  of  Harmon,  Eleonora  Harmon  had  one  half  of  the 
said  land,  Jacob  Harmon,  Jr.,  one  third,  and  Mary  Ann 
Harmon  one  sixth. 

The  deed  from  Mrs.  Foley,  not  being  acknowledged  by 
licr  as  required  by  law,  was  a  nullity,  and,  therefore,  it  con- 
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Atgomtiit  for  Respondenti. 

▼eyed  nothing;  therefore,  the  title  to  the  land  remained  as 
before.  (Bwald  r.  Corbett,  ante.)  The  possession  of  Mre. 
Foley  was  the  possession  of  all  her  tenants  in  common. 
{Warring  v.  Cross,  11  Cal.  366.)  The  attornment  made  by 
Commerford  to  Brannan  and  others,  being  without  the  con- 
sent of  his  landlord,  was  void  at  law.  (1  HittelFs  Dig.  691.) 
The  assignment  made  by  Commerford  to  Brannan  and 
others,  and  the  entry  by  Brannan  and  his  associates,  placed 
them  in  the  shoes  of  Commerford,  and  they  became  tenants 
of  the  heirs  of  Harmon.  (1  HittelPs  Dig.  690.)  Harmon 
was  not^  nor  were  his  successors  in  interest,  trespassers 
upon  the  lands  of  the  pueblo.  The  pueblo  did  not  hold 
these  lands  in  absolute  fee,  but  in  tryst  for  those  who  should 
come  to  settle  upon  them.  {Hart  v.  Burnett,  16  OaL  630 ; 
Fulton  V.  Hardon,  20  Cal.  450 ;  Payne  et  al.  v.  Treadwell,  16 
Cal.  220;  Coryell  v.  Cain,  16  Cal.  567;  Doran  v,  C.  P.  R.  JR. 
Co.,  24  Cal.  245 ;  Houseman  v.  Chase,  12  Cal.  290.)  Michael 
CommWford,  the  lessee  of  Mrs.  Foley,  being  in  possession  on 
the  1st  day  of  January,  A.  D.  1855,  and  up  to  the  passage 
of  the  Van  N'ess  Ordinance,  the  title  of  the  pueblo,  if  it  had 
not  already  passed,  then  passed  to  Harmon's  legal  represent- 
atives. {Hubhard  v.  Barry,  21  Cal.  321 ;  Board  of  Educa- 
tion y.  Fowler,  Id  CoL  11;  Huihard  r.  SuUivan,  18  Cal. 
108.) 

W.  H.  Patterson,  for  Eespondents. 

The  legal  question  which  counsel  for  appellant  seeks  to 
raise  upon  what  he  claims  to  be  the  I^itimate  facts,  viz: 
^'That  the  ancestor,  Jacob  Harmon,  being  in  possession  of 
the  land  in  1849-50,  and  up  to  the  time  of  his  death,  was 
presumptively  the  owner  of  the  land,  and  that  his  possessory 
title  descends  to  the  heir  at  law,"  is  entirely  foreclosed  by 
the  fact  that  die  land  was  the  property  of  the  pueblo,  and 
that  subsequent  to  his  death,  on  the  passage  of  the  Van 
Ness  Ordinance,  the  title  in  fee  became,  and  was  vested  in 
the  defendants^  as  actual  possessors  and  occupants.    There- 
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fore,  it  is  mmeoeesary  to  diseusB  the  propoaition ;  for  so  aoon 
as  the  evidence  disclosed  the  fact. that  the  l^al  title  to  the 
land  was  in  the  pueblo  of  San  Prandsco,  the  Court  wts 
called  upon  to  declare  that  the  possession  of  Harmon  was  a 
mere  naked  possession,  and,  in  tixe  absence  of  proof  to  estab- 
lish that  he  held  under  some  authority  or  consent  of  the 
city,  he  was  to  be  regarded  aa  a  mere  trespasser.  But  it  is 
unnecessary  to  characterize  his  possessicm  at  aU.  It  is  suffi- 
cient that  the  land  was  subject  to.  the  disposition  which  the 
Van  Ness  Ordinance  made  of  it  (Wolf  v.  Baldwin,  19  CaL 
306 ;  Davis  v.  Perley^  30  CaL  630 ;  Bora  v,  BolUns,  30  CaL 
408;  Wahelee  v.  Ooodrum,  34  Cal,) 

W.  H.  Patterson  and  J.  TF.  Winans^  also  for  Appellant 

The  deed  of  Eleonora  Harmon  and  husband  was  valid, 
because  their  right  to  convey  to  Brannan  and  others  was  not 
affected  by  the  Act  of  April  i7th,  1850,  respecting  husband 
and  wife^  nor  by  the  Act  of  April  16th,  1850,  respecting 
conveyances,  inasmuch  aa  her  separate  estate  in  the  prop- 
erty was  acquired  before  the  adoption  of  the  State  Constitu- 
tion and  laws.  Her  deed,  therefore^  to  make  it  valid,  did 
not  require  to  be  acknowledged  in  conformily  with  the 
requirements  of  said  Acts.  {Bodley  v.  Ferguson,  80  Cal. 
611.) 

By  the  Court,  Rhodes,  J. : 

This  is  an  action  of  ejectment  to  recover  the  possession  of 
lands  in  San  Francisco,  lying  within  the  lines  of  the  Van 
Ness  Ordinance.  It  is  found,  among  other  facts,  that  prior 
to  September  13th^  1849,  Jacob  Harmon  and  Eleonora,  his 
wife,  were  in  the  actual  possession,  use,  and  occupation  of  a 
tract  of  land  known  as  the  Harmon  tract;  and  that  they  so 
took  and  held  possession  thereof  after  coverture,  and  resided 
thereon  with  their  family,    Harmon  and  wife  were  divorced 
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by  a  decree  of,  the  Court  of  Pirat  Lutance  which  was  reii- 
dered  October,  1849^  and  affirmed  in  1850  by  the  Supreme 
Court  By  th^  decree  it  was  adjudged  that  Eleonora  was 
entitled  to  the  one  half  of  the  community  property;  but  it 
does  not  appear  that  a  partition  thereof  was  ever  made. .  In 
Kovember,  1850,  Harmon  died,  leaving  a  last  will  and  testa- 
ment, by  which  he  devised  the  undivided  two  thirds  of  the 
land  to  his  son  Jacob,  and  the  remaining  third  to  his  execu- 
toia  in  trust  for  his  daughter  Mary  Ann.  Soon  after  the 
divorce,  JSleonora  married  Michael  Foley,  and  in  1850  they 
i|ntered  into  possession  of  the  land;  and  on  the  16th  of 
August,  1852,  they  executed  a  lease  of  the  land  to  Commer- 
foxd,  for  a  term  to  expire  January  16th,  1856^  describing  the 
land  as  a  part  of  the  Harmon  estate.  Ipimediately  after  the 
execution  of  the  lease,  Foley  and. wife  removed  from  thp 
l^d,  and  Commerf ord  entered  and  occupied,  urider  th^ 
lease.  ;  Jn  June,  1853,  Foley  and  wife  entered  inta  a  con- 
tract in  writing  with  Brannan  and  others -^  under  whom 
defendants  claim  title — by  which  Foley,  and  wife  agreed  tp 
aell  and  convey  to  Brannan  and  otheifs  one  hundred  and 
8ix;ty  acres  of  the  Earmpn  tract;  »nd  in  the  same  month 
the  purchase  money,  six  thousand  dollars^  was  padd^  and 
Foley  and  wife  executed  to  them  a  deed  for  the  land.  The 
contract  and  deed  will  hereafter  be  alluded. to*.  In  Decern.- 
ber,  1858,  Commerford  sold  and  assigned  his  lease  to  Bran- 
nan and  others,  but  he  remained  as  the  tenant  of  Brannan  and 
others  until  October,  1854,  and  for  the  period  of  ten  months 
thereafter  he  remained  on  the  premises  as  their  agent  or 
servant  In  1854  Mrs.  Foley,  with  her  two  children,  Mary 
Ann  and  Jacob  Harmon,  removed  to  the  County  of  Santa 
Clara,  and  thereafter  neither  she  nor  the  children  had  pos- 
session of  the  premises.  In  October,  1859,  Jacob  died  a 
minor  and  unmarried,  and  in  November,  1859,  Mis.  Foley, 
his  mother,  died.  In  May,  1861,  Mary  Ann,  who  befoip 
that  time  bad  married  Boussel,  conveyed  the  premiaee  tp 
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the  plaintiff.  From  the  tmi«  when  Commerf ord  relinquished 
the  possession  of  the  premises,  the  defendants  and  those 
imder  whom  they  elaim^  through  th^  deed  to  Brannan  and 
others,  have  been  in  the  actual  ocenpation  of  the  premises 
in  controversy.  The  defendants  had  judgment  The  appeal 
is  taken  from  the  judgment  and  tiie  order  denying  the 
plaintiff's  motion  for  a  new  trial. 

The  question  of  the  suflSciency  of  the  deed  of  Mr.  and 
Mrs.  Foley  to  Brannan  and  others  was  before  the  Court  in 
Bwald  V.  Corbett,  32  CaL  498 ;  and  it  was  iliere  held  that 
Mrs.  Foley  was  at  that  time  the  owner  of  one  half  of  the 
premises  as  her  separate  property,  and  that  the  deed  was 
inoperative  and  void  aa  to  her,  because  of  the  defective 
acknowledgment.  It  is  not  certified  therein  that  she  was 
examined  by  the  Notary  without  the  hearing  of  her  hus- 
band, nor  that  she  was,  by  the  Notary,  made  acquainted 
with  liie  contents  of  the  instrument  In  each  of  those 
respects  the  acknowledgment  is  radically  defective.  The 
decision  in  Ewald  v.  Corbett  is  fully  sustained  by  numerous 
decisions  of  this  Court,  and  we  are  satisfied  beyond  a  doubt 
of  its  correctness.  We  expressly  affirm  that  case  on  this 
point,  because  the  Judge  of  the  District  Court,  after  having 
excluded  the  deed  when  offered  in  evidence,  stated  when  he 
came  to  the  decision  of  the  cause,  that  he  excluded  from 
consideration  both  the  agreement  and  the  deed,  though  ho 
was  of  the  opinion  that  the  decision  of  that  point  in  Bwdid 
T.  CorbeU  was  incorrect 

The  real  controversy  In  the  case,  is  in  respect  to  the  title 
accruing  by  virtue  of  the  Van  Ness  Ordinance.  The  plaint- 
iff claims  that  it  accrued  to  Mrs.  Foley  and  her  two  children, 
Mary  Ann  and  Jacob;  and  the  defendants  claim  that  it 
accrued  to  Brannan  and  the  other  persons  who  united  with 
him  in  the  purchase  from  Mrs.  Foley  and  her  husband. 
•Taoob  Harmon  was  in  the  actual  occupation  of  the  premises 
in  1849.     The  undivided  half  of  the  premises  —  that  is  to 
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say^  the  undivided  half  of  the  interest  tbereiui  which  Har- 
mon and  wife  held  immediately  preceding  his  death  —  vested 
in  Eleonora,  either  by  virtue  of  the  decree  of  divorce,  or  the 
statute  of  this  State  providing  for  the  distribution  of  the 
common  property  upon  the  dissolution  of  the  community  by 
the  death  of  the  husband;  and  the  remaining  half  vested  in 
their  two  children,  but  whether  by  virtue  of  the  will  of  their 
father  or  the  statute  regulating  the  distribution  of  common 
property,  it  is  unnecessary  to  determine.  That  the  right  and 
interest  in  the  premises  acquired  or  held  by  Harmon,  by 
virtue  of  his  possession,  conceding  that  they  were  the  landa 
of  the  pueblo  or  the  city,  would  descend  to  his  heirs,  if  cot 
devised  by  him,  and  that  the  same  might  be  distributed  un- 
der the  atatute.  relating  to  common  property,  is  beyon'i  all 
controversy.  The  decision  on  the  former  appeal,  and  in 
Ewald  V.  Corbett,  Would  be  destitute  of  all  basis  if  the  estate 
of  Jacob  Harmon  would  not  descend,  or  could  not  be  4istrib- 
uted  under  the  statute  regulating  common  propert^^;  The 
rule,  in  case  the  title  was  in  the  city  or  the  former  pueblo,  is 
the  same  as  when  the  title  is  in  the  United  States;  and  this 
is  80  thoroughly  settled  in  this  State  that  it  is  quite  useless 
for  coimsel  to  reopen  the  discussion  of  the  question. 

Mrs.  Foley  and  her  husband  had  the  actual  pos^ssion  and 
occupation  of  the  premises  from  the  time  of  he-  entry,  in 
1850,  up  to  their  execution  of  the  lease  to  Commerford  in 
August^  1862.  Whether  her  possession  was  als^^  the  actual 
possession  of  her  children,  is  not  material  to  the  i)oint8 
necessarily  involved  in  the  case. 

Both  parties  treat  the  lease  to  Commerford  as  "^^lid.  It  is 
hence  unnecessary  to  determine  whether,  betweesi  his  entry 
and  his  assignment  of  the  lease,  he  was  either  ^  trespasser 
or  an  intruder  within  the  meaning  of  the  Van  Tf^ess  Ordi- 
2uaice.    Up  to  the  time  of  his  assignment  of  the  lease, 
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December,  1853/ he  was  Mrs.  Foley's  tenant,  and  up  to  that 
time  all  her  rights  in  the  premises  were  fully  preserved. 

By  the  instrument  executed  by  Commerford  to  Brannan 
and  his  associates^  he  purported  to  "  assign,  transfer,  and  sur- 
render^' to  Brannan  arid  his  associates  "  all  my  right,  title, 
and  interest  in  the  said  premises,  under  and  by  virtue  of  the 
within  lease,"  and  he  recited  therein  that  Brannan  and  his 
Associates  had  become  the  owners  of  the  premises  by  pur- 
chase. The  inquiry  here  arises  —  and  it  is  the  most  im- 
portant (question  in  the  casei — as  to  the  legal  effect  of  that 
instrument  It  was  not  a  surrender,  unless  Brannan  and 
others  had  become  the  landlords  of  Commerford.  It  is  not 
pretended  that  they  became  such,  except  by  purchase  from 
Mrs.  Foley.  Her  deed  being  invalid,  and  having  been  ex- 
cluded when  offered  in  evidence,  there  is  nothing  to  show 
that  they  acquired  the  legal  title  from  her.  The  contract  of 
sale,  which,  as  already  stated,  was  excluded  from  considera- 
tion by  the  Court  below,  whether  valid  or  not,  under  the 
law  then  in  force,  did  not  convey,  or  purport  to  convey,  the 
title;  and  if  it  be  valid,  and  the  equitable  title  was  acquired 
thereby,  and  by  means  of  the  payment  of  the  sum  of  six 
thousand  dollars  by  Brannan  and  others  to  Foley  and  wife, 
such  equitable  title  has  not  been  set  up  in  the  action.  It 
requires  no  argument  to  show  that  a  parol  contract  of  sale, 
accompanied  by  the  payment  of  the  purchase  money,  does 
not  transfer  the  title.  For  the  reasons  already  suggested, 
the  instrument  executed  by  Commerford  did  not  amount  to 
an  attornment  to  Brannan  and  others.  His  alleged  holding 
under  them,  from  the  date  of  the  instrument  to  October, 
1854,  may  have  made  him,  as  between  themselves,  the  ten- 
ant of  Brannan  and  others;  but  that  fact  did  not  in  any  man- 
ner vary  the  effect  of  that  instrument,  or  change  the  relation 
subsisting  between  Mrs.  Foley  ot.  the  one  side  and  Brannan 
and  others  and  Commerford  on  the  other.  That  instrument, 
in  our  judgment,  amounts  in  legal  effect  to  an  assignment  of 
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the  lease.  Braniian  and  others^  therefore,  biacame  the  ten- 
ants of  Mrs.  Foley,  and  so  remained  during  the  residue  of 
the  term,  which  expired  January  16th,  1850.  From  the 
assignment  of  the  lease  to  October,  1854,  Conmierford  was 
the  sub-tenant  of  Braunan  and  others;  and  for  the  succeed- 
ing ten  months  he  had  charge  of  the  premises  as  their  agent 
or  servant.  . 

There  seems  to  be  no  question  that  on  the  1st  of  January, 
1855,  and  from  thence  to  the  20th  of  June,  1855,  there  was 
the  requisite  actual  occupation  of  the  premises  to  entitle 
Mrs.  Foley,  or  Brannan.and  others,  to  the  benefits  of  the 
Van  Ness  Ordinance.  Had  Commerford  remained  in  pos- 
session under  the  lease,  without  an  assignment  of  the  lease, 
it  is-  beyond  all  question  that  the  title^  which  passed  imder 
the  operation  of  the  Van  Nese  Ordinance,  and  its  confirma- 
tion by  the  Legislature  in  1858,  would  have  vested  in  Mrs. 
Foley ;  and  ais  Brannan  and  others,  by  the  assignment  of  the 
lease,  became  the  tenants  in  the  place  of  Commerford,  the 
same  result  ensued,  as  there  would,  had  there  been  no  assign- 
ment of  the  lease  —  that  is  to  say,  the  title  vested  in  Mrs. 
Foley.  We  do  not  mean  to  be  understood  as  holding  that 
the  title  vested  in  her  to  the  exclusion  of  her  children,  but 
we  hold  that,  to  the  extent  of  her  interest  in  the  premises, 
growing  out  of  the  possession  of  Harmon  and  herself,  the 
decree  of  divorce,  her  subsequent  possession,  and  the  pos- 
session of  her  tenaiits,  the  title  vested  in  her.  We  deem  it 
tmnecessary  for  the  purposes  of  this  case  to  determine 
whether  Maiy  Ann  and  Jacob  occupied  such  a  position  in 
respect  to  the  premises  as  to  entitle  them  to  the  benefits  of 
the  ordinance;  because,  according  to  the  views  already  ex- 
pressed, either  Mrs.  Foley  took  the  entire  title,  or  she  took 
It  in  common  with  her  two  children;  and  if  the  Jatter  took 
any  portion  of  the  title  the  defendants  have  not  connected 
themselves  with  it 

C^eat  reliance  is  placed  by  the  defendants  upon  an  intima- 
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tion  which  was  thrown  out  in  Brooks  y.  Hyde,  S7  CaL  374, 
that  the  word  tenant  is  used  in  the  ordinance  and  the  statute 
(Stats.  1858,  p.  62),  as  meaning  a  conventional  tenant  But 
without  diseussiug  that  intimation  or  inquiring  whether  it 
was  intended  by  the  ordinance  to  exclude  caaes  where  the 
▼endor  remained  in  possession,  neither  by  contract  nor  ad- 
versely to  the  vendee,  or  where  a  purchaser  had  been  let 
into  possession  pending  the  treaty  of  purchase,  or  held  pos- 
session under  a  contract  to  purchase^  after  having  made 
default  in  payment;  or  where  an  executor,  administrator,  or 
receiver,  etc,  held  the  possession,  or  where  the  mortgagee 
was  in  possession,  or  other  cases  of  that  comidexion,  it  needs 
only  to  be  said  here,  that  the  assignee  ol  the  term  becomes, 
by  force  of  the  absignment,  the  tenant  of  thelandlord,  and 
as  such  falls  within  the  meaning  of  the  word  tenant,  as  used 
in  the  ordinance. 

It, is  contended  that  the  attempted  sale  and  conveyance 
by  Mrs.  Foley  to  Brannan  and  others  may  be  regarded  as 
an  abandonment  by  her  of  the  possession  of  the  premises. 
The  elements  of  an  abandonment  are  quite  different  from 
those  of  a  sale;  and  where  for  any  reason  a  transaction  fails, 
as  a  sale,  it  cannot  be  converted  into  an  abandonment.  There 
is  no  such  thing  as  an  abandonment  to  particular  persons, 
or  for  a  consideration.  (Stevens  v.  Mansfield,  11  Cal.  865 ; 
Richardson  v.  McNvlty,  24  Cal.  843.) 

It  is  insisted  by  the  defendants  that  Brannan  and  others 
effected  their  purchase  from  Krs.  Foley,  and  paid  the  pur- 
chase money  in  entire  good  faith;  and  it  may  be  admitted 
that  they  had  no  actual  knowledge  that  they  were  not  ob- 
taining the  title.  But  the  papers  which  the  parties  execu- 
ted, showed  that  the  premises  were  a  portion  of  the  HarmoB 
estate;  and  had  there  been  nothing  to  put  them  on  inquiry 
as  to  the  title,  it  is  apparent  that  Mrs.  Foley  had  not  compe- 
tent power  to  convey  the  interests  of  her  children.  They, 
of  course^  cannot  be  affecjbed  by  the  utmost  good  faith  on  the 
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part  of  the  purchasers  from  their  mother.  TTeither  has  the 
question  of  good  f  aith,  anything  to  do  with  their  purchase,  so 
far  as  the  intchrest  of  Mrs.  Foley  is  concemed,  for  the  most 
perfect  good  faith  on  their  part  will  not  help  out  or  eore  th^ 
radically  defective  admowledgment  of  her  deed. 

Judgment  and  order  reversed^  and  cause  remanded  for  a 
new  trial 

Mr.  Chief  Jnttioe  WAiXAoiy  being  disqualified,  did  not 
ait  in  thia  oaae. 
Mr.  Jnatioe  Oaooxsn  did  not  flzpreas  an  opinioiL 


PETER  DAVERKOSEN  v.  JOHN  W.  KELLEY. 

•fiFULAxiOH  AM  «o  MmnomKCM  OF  C&mn.— Wb«B  m  esie  has,  Hr  th* 
•tlpolatloo  of  tht  pardai,  been  referrea  to  a  rete«a^  asd  Im  report!  a 
judgment  which  is  entered,  and  the  Court  grants  a  new  trUil.  it  cannot, 
without  a  new  content  of  the  parties,  again  refer  the  case  to  the  same 
or  any  other  referee.  Upon  the  report  of  the  referee,  and  the  entiy  of 
the  judgment,  the  stlpnlatloa  ceased  to  haft  further 


Appeal  from  the  District  C!ourt  of  the  Fifteenth  Judicial 
District^  City  and  Countjj  of  San  Eranciaoo. 

The  facta  are  stated  in  llie  opinion. 

James  Mee,  for  Appellant 

A  new  trial  is  a  reexamination  of  an  issue  of  fairt  in  the 
■ame  Court  (not  before  a  referee)^  after  a  trial  and  decision 
hj  a  jury.  Courts  or  referee.    (Prac  Aot»  Sea»  192.) 

Howe  A  Bosenbaum,  for  Bespondent 
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By  die  Oour^  Nxua^  S.i 

This  was  an  action  for  goods  aold  and  delrrerod.  By 
atipnlntion  of  parties  the  oause  was  referred  to  a  referee^ 
'^to  take  the  evidence  and  r^K>rt  a  judgment"  Tlie 
r/eferee  subsequently  reported  a  judgment  in  favor  of  the 
plaintiff  for  the  full  amount  of  his  claim.  The  defendant^ 
then  filed  his  statement^  and  moved  for  a  new  trial,  and  a 
ne^  ^ial  was  granted.  IPpov  motioii  of  tiie  •plainti'ff,  and 
against  the  objection  of  the  defendant,  the  cause  ^  was  again' 
referred  to  the  same  referee^  to  >  take,  liie  testimony^  and 
report  a  judgment.  The  defendant  appeals  from  the  final 
judgment  rendered  upon  the  second-report  of  tiie  referee, 
and  assigns  the  last  order  of  reference  as  error. 

The  point  is  well  tak^i.  ^  Prior  to  the  last  order  the 
referee  had  taiken  the  testimony  and  iisrpoctediaijiidgDient 
The  powers  conferred  by  the  stipulation  were  then  ex- 
hausted. When  the  new  trial  was  granted  the  parties  were 
restored  to  the  position  which  they  occupied  wten  the  issues 
were  originally  made.  Either  party  could  then  demand  a 
trial  by  jury,  or  object  to  a  reference,  which,  in  an  action  at 
law,  can  only  be  made  by  mutual  consent 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 


Ofo.  M1A.I 

Ex  Pabtb  DELANET. 

QtDnrAirai  lOAiim  Pbofaiti  Swsabikg. —  When  th%  charter  of  ft  mvBl- 
..clptl  eorpotfttlOB  ««thQf  liM  the  vnnldaal '  MirlfllttftiYe  hokj  to  *  eAact 
ordinances,  to  prohibit  practices  which  ape .  agataiat  good  mermli;  or* 
'  contrary  to  public  tfectacy,  and  each  body  determine  as^a  tact  that  a 
particular  i)lraetic%  <aiich  ae  the  ntterinir  of  profane  lAikKnage,'  h'^ 
against  good  morals,  and  prohibit  It  by  ordinance,  the  decision  of 
■nch  body  on  this  qaestion  In  flnalnaod^ha  Conrt  wiU  ;A<y|.^fTteirUt 

torn. —  A  mnniclpal   legislative  bo<^,   if  empowered  by   law  to  prohibit 


OP  luppret^  practice^  against  gpodrinoraU  or  public  deeaoor,  maj,  by 

o'fdliiaAee,  pUfiisV  th^  titteri&g  of  pi^fatie '  language,  whettfer^  iitHr«<r 

freqdeiitly  or  only  oftoeby  the  taitte  peMon. 

OprpK^a  :at  ComKqn.  X«kw^*-TAt  fommbn  law  pfof^nf .  riw»lir)«g  W»ft  ai^l 

.  Indictable,   except  when  rq;>eated  ao  often  and  ao  pabfldy  -ag^to  W^ 

'  eome' an  annoyance^  to  die  piihlle,  and  thutf  a  poblic  noiaantiit' 

•  •  ..  .;       t         .         v!  » 

'ApPtsoATioN  f*  a  Wit  of  hiAeas  ocx^iuarf  ' 

Tke  fa^sti  ine  stated  xb  the  opiniQiL  •» :   .  <    c 

,  AUdimsy  Oeneral  Lave,  for  tHe  People, 

Bishop  says  '^  public  profane  swearing  ia  iildic.tjaUi^''  .(1 
Bis^bop.  onCriniin^l.Law,  2d  ed.>  Sec.  878 ;  id-^tth  ed,,  Sec. 
046.)  Yet,  on  oon8T:|ltation  of  the  authorities  cited  by  him^ 
we  .^i^d  that  the  use  of  profane  len,^iiai^  iQ%pub}ic  ia  not 
alone  su£^ent.  •  .,  ^  . 

Single  actis  of  profane  swearing  are  not  indictable.  {The. 
State  V.  Jones,  9  Iredejl,  88 ;  The  State  v.  Kirby,  1  Murphy^ 
254  i  The  State  v.  Ellar^  1  Devereux,  267;  The  State.ji  Jbald- 
wm>  1  Dev.  &  Battl08,.  195.) 

By  the  Court,  Bblohsb,  J.: 

The  petitioned  was  convicted  in  the  Fblice  Judge's  Court 
of  the  City  and  County  of  San  Francisco  of  the  violation  of 
an  ordinance-  of  the  city  which  prohibits  the  utterance  of 
profane  language,  words,  or  epithets  in  the  hearing  of  two 
or  more  persons,  and  sentenced  to  pay  a  fine  of  forty  dollars, 
and  in  default  of  payment  thereof  to  be  imprisoned  in  the 
County  Jail  for  the  period  of  twenty  days. '  Havipg  been 
imprisoned  in  pursuance  of  the  judgment,' he  Jias  sued  out 
tills  writ^  and  alleges  that  his  imprisonment  is  uiilawful  for 
the  reason:  [First,  that  the  Board  of  Si^pervisors  was  not 
authorized'  by  the  Legislature  to  pass  any  ordinance  upon 
the  subject;  second,  that  profane  swearing  was  a  misde- 
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meanor  at  common  law^  and  it  was  not  competent  for  the 
Board  of  SuperviBors,  under  any  authority  claimed  to  have 
been  given  it,  to  reduce  or  in  any  manner  change  the  pen- 
alty which  the  statute  has  declared  upon  a  conyiotion  of  a 
common  law  misdemeanor. 

1.  The  third  wbdiviaion  of  section  one  of  the  Aet  under 
which  the  ordinance  was  passed  (Stats,  1868,  p.  640),  is  as 
follows:  *^ Third.  To  prohibit  and  auppreaa,  or  ezdude  fsom 
certain  limits,  all  bouses  of  ill-fame,  prostitution,  and  gam- 
ing; to  prohibit,  and  suppress,  or  exclude  from  certain  limits, 
or  regulate  all  occupations,  houses,  places,  pastimes,  amuse- 
ments, exhibitions,  and  practices  which  are  against  good 
morals,  contrary  to  pnUic  order  and  decency,  or  dangerous 
to  the  public  safety." 

The  Board  having  acted  under  the  statute  and  determined 
that  the  uttering  of  profane  language,  words,  or  epithets  in 
the  hearing  of  two  or  more  persons  is  a  "  practice  "  which  is 
against  good  morals,  or  contrary  to  public  order  and  decency, 
we  must  accept  its  decision  upon  the  question  as  final  {Ex 
Parte  Smith  and  Keating,  88  CaL  709.) 

But  it  is  claimed  that  the  ordinance  is  unauthorised  be- 
cause .it  punishes  a  single  utterance  of  profane  woftds,  while 
the  word  '^  practices,'^  as  used  in  the  statute,  necessarily 
implies  an,  act  often  repeated  by  the  same  person.  If  this 
wer£  so  an  ordinance  which  should  punish  the  diachaige  of 
firearms  in  a  crowded  street  of  the  city,  or  the  indeeent 
exposure  of  one's  person,  would  be  nugatory,  unless  each 
individual  complained  of  was  found  to  have  frequently 
repeated  the  same  offense. 

It  IB  quite  evident,  we  think,  that  the  Legislature  intended 
to  authorize  the  Board  to  prohibit  all  such  acta  and  words  as 
might  be  deemed  burtful  to  the  good  order  and  weU-being 
of  society,  whether  such  acts  should  be  performed  or  words 
uttered  frequently  or  only  once  by  the  same  person. 

2.  It  is  declared  by  statute  that  *^  every  act  or  offense  not 


April,1872.]  Ex  Pa&tb  DxLajnBT.  481 

Oylnioft  of  the  Court— Belcber,  J. 

defined  by  statute  which  is  a  mlBdemeanor  at  oommon  law 
is  a  misdemeanor  in  this  State.''  (Stats.  1866,  p.  468.)  And 
it  is  daimed  that  the  offense  of  which  the  petitioner  waa 
ecmvicted  was  a  misdemeanor  at  oommon  law. 

It  is  not  always  easy  to  tell  precisely  what  waa  and  what 
was  not  a  misdemeanor  at  common  law.  There  is  no  donbt, 
however,  that  Uasphemy  was  an  offense  punishable  at  com- 
mon law  (4  Black.  Com.  p.  69) ,  and  so  it  has  been  said  was 
public  profane  swearing.  (1  Bishop  Orim.  Law,  Sec.  P46.) 
''  Blasphemy  is  any  oral  or  written  reproach  maliciously  cast 
upon  Qod|  His  name,  attributes,  or  religion.''  ^^  It  embraces 
the  idea  of  detraction  when  used  towards  the  Supreme  Being; 
as  '  calumny '  usually  carries  the  same  idea  when  applied  to 
an  individual."  (2  Bishop  Cr.  Law,  Sec  88.)  Profane  swear- 
ing seems  only  to  have  been  indictable  when  the  words 
uttered  were  repeated  so  often  and  so  publicly  as  to  become 
an  annoyance  to  the  public  and  thus  a  public  nuisaxiee. 

The  words  charged  to  have  been  uttered  by  the  petitioner, 
and  for  uttering  which  he  was  convicted,  were  not  blasphe- 
mous within  the  definition  given,  nor  within  any  definition 
which  we  have  seen,  nor  do  they  appear  to  have  been  uttered 
under  such  circumstances  as  to  constitute  a  case  of  public 
profane  swearing.    This  disposes  of  the  whole  case  before  us. 

The  applieatioii  la  denied  and  the  petitioner  remanded. 
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EOBEET  a  THOMPSON  v.  MICHAEL  LYNCH,  Ap- 
mmsTiuLTOB  ov  TKB  EsTATX  ov  Chabum  Bbows, 
HENEY  McDonald,  JEEEMIAH  KEEF,  JOHN 
MAETIN,  FEANEM.  PIXLEY, HIRAM PEABSON, 
A2n>  HIBAM  0.  WHEELEE. 

AxkAxamiaan  or  Tbahscbift.^  Tlio  prooeedlnft  ot  tHo  Mil  ihopid  te 
chroBolosleaUj  arttngod  bi  tht  transcript  on  appeal. 

Mvw  Tbial— Waitir. —  ▲  fallnM  to  flle  a  statemaiit,  on  motion  for  a 
new  trial  within  the  time  fixed  by  itlpnlatlon,  te  a  waiver  ef  Ihe 
rlsht  to  make  the  motion.  The  right  to  glTO  notice  ^  Intestion  it 
loet  when  the  right  to  move  for  a  new  trial  la  loit,  and  the  right 
cannot  he  restored  hj  an  order  of  the  ConrL- 

AFPSALABiJt  OBDaB. —  The.  flndingB  and  coneinsloiia  of  law  4a  act  eeaeft- 
tute  an  order  which  la  the  sahject  of  an  appeaL 

Naw  Tbial  —  Obdbb  hot  asvkmjllblm. —  An  order  itrlklat  a  aotlce  ef 
motion  for  new  trial  from  the  flies  ceaaea  to  he  the  solitfeet  «r  review 
aftef  sixty  days,  and  a  party  cannot  more  to  vacata  It  and  fhea  appeal 
from  the  order  denying  his  motion. 

Motion. —  A  motion  to  aiMnd  the  deerae  and  fladlaci  eC  Ika  Osttrt  is 
not  proper  practteat 

Afpsal  f toxbl  the  Dietriet  Cotirt  ef  the  Fdaidii  Judicial 
DiBtrict^  City  and  County  of  San  FranoiaoQk 

En  A.  Lawrence,  for  Appelkntit 

^Elisha  Cook,  for  Eespondent 

By  the  Court,  Waixaob,  0.  J.: 

The  transcript  of  the  record  filed  does  not  eompty  with 
the  requirements  of  the  sixth  rule  of  practice  of  this  Court 
The  proceedings  are  not  chronologically  arranged.  The 
record  is  made  up,  in  the  main,  of  motions  and  ooonter 
motions,  motions  to  vacate,  orders  already  entered  upon 
motion,  and  notice,  etc.;  and  these  are  tiirown  into  the 
transcript  in  a  confused  mass,  and  without  the  slightest 
attention  to  their  respective  dates*     Eeasonable  attention 
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upon  the  patt  of  ootmsel,  in  the  first  instance,  to  perspienitj 
of  arrangeimenit  of  the  record  would  greatly  lesBen  the  subse^ 
quent  labors,  both  of  themeelveB  and  of  the  Court. 

1.  The  action  having  been  tried  before  the  Court  without 
a  jury,  judgment  was  rendered  in  f  aror  of  the  plaintiff  on 
the  18th  day  of  April,  1867.  On  the  twenty-third  day  of 
the  same  month  the  defendant  gave  notioe  of  his  intention 
to  move  for  a  new  trial,  and  at  the  saitie  time  obtained  from 
the  plaintiff  a  stipulation  allowing  thirty  days  from  that  day 
in  which  to  file  a  statemebt  in  support  of  ih%  motion.  No 
fitatement  was  filed  within  the  'stipulated  thirty  days,  nor 
was  any  further  extension  (obtained  «or  sou^t  by  defendant- 
The  result  was  that  the  right  of  the  defendant  to  move  for  a 
new  trial  was  at  that  point  definitively  waived.  But  on  thd 
25th  of  September,  1869  — rmore  than  one  year  afterwards 
- —  another  notice  of  intention  to  move  for  r  new  trial  was 
served  and  filed  by  the  d^endant;  and  on  tiie  thirtieth  day 
of  the  same  month  the  Court,  by  -es  parte  order,  allowed  the 
defendant  twenty  days  irom.  tliat  date  in  which  to  file  a 
statement  in  support  of  the  motion  —  which  statement  was 
subsec^uently^  on  the  nineteenth  d^y  of  October,  and  witiiin 
the  time,  limited  in  the  order^  actually -filed.  But  the  second 
notice  of  intention,  and  the  order  of  the  Court  extending  the 
time  to  file  the  statement,  and  the  subsequent  filing  thereof 
by  the  defendant,  were  alike  nugatory;  The  ri^t  to  give 
a  notice  of  intention  was  lost  when  the  right  to  move  for  a 
new  trial  was  lost^  and  the  erderiof  the  OeoM  eenld  nof4re- 
store  it 

2.  The  motion  to  amend  the  decree  and  findings  was  not 
proper  practice,  and  was  correctly  denied. 

3.  The  appeal  is  taken  in  part  from  ''the  order  filed 
September  15thy  1869."  We  have  searched  through  the 
record  in  vain  to  find  such  an  order.  There  is  none,  unless 
the  appellant  meant  the  findings  and  conclusions  of  law, 
which  seem  to  bear  date  of  that  day.     These^  however,  do 

Vol.  XUIL— si 
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ftndaati  mutt  1»  eonduettd  hf  thtfr  re^MctlTe  «ttom«ji,  and  flit 
attornty  tor  oim  defendant  eannot  gtw%  notlee  of  motton,  or  aee^t 
oerrieo  of  notle»,  or  gtSpoUite  tat  mottier. 

Wazybb  or  NoTicn  or  Motion  roB  Niw  TsiAii. —  If  a  partjr  who  doci 
not  glTe  notice  of  motion  for  a  new  trial  fliea  a  statement,  and  tlie 
op0oelte  party  eettlee  the  statement,  or  Ales  amendments,  and  the 
statement  la  settled,  without  reserving  his  right  to  object  for  wiat 
of  notice,  he  waives  the  notice. 

Bif JOINING  ▲  JuDOMBNT. —  A  party  who  recovered  a  Judgment,  and 
as8lg:ned  It  before  the  commencement  of  an  action  to  enjoin  the  col- 
lection of  the  same,  brought  against  him  and  his  assignee,  cannot  be 
heard  in  the  Supreme  Court,  upon  alleged  errors  In  the  trial,  iHiich 
resulted  In  granting  the  Injunction.  Having  no  interest  In  the  jndff- 
ment,  he  Is  not  Injured  by  the  Injunction. 

'Affbaz.  from  Hie  Distriet  Court  of  tlie  Foartli  Jndidal 
(District^  City  and  Ooimtj  of  San  Frandaoow 

As  stated  in  the  opinion^  the  main  facta  in  thia  case,  Ilia 
character  of  the  action,  eto.,  are  found  in  the  report  of  this 
ease  in  28  CaL  696«  It  ia  nnneceasary  to  repeat  thoee  facts 
here.  The  preliniinary  injunction  was  there  aflBrmed,  and 
on  the  trial  it  was  made  perpetual^  and  tMs  appeal  is  from 
the  judgment. 

On  the  trial  in  the  Court  below,  the  plaintiffs  called  TuDj 
It.  Wise  as  a  witness.  In  a  former  action  tried  in  the  Twelfth 
District  Court,  in  which  A.  K.  Fisher  was  seddng  to  en- 
foroe  a  mortgage  against  the  steam-tug  ^'Mary  Ann/'  W. 
R.  Duff  was  called  as  a  witness  before  said  Wise,  the  referee 
in  the  casew  Duff  was  first  sworn  on  his  voir  dire,  and  the 
plaintiffs  proposed  to  prove  by  Wise  what  Duff  said  on  his 
voir  dire. 

In  1867  Fisher  brought  suit  against  the  Humboldt  Lum- 
ber Company  and  others  to  enforce  a  mortgage.  Judgment 
was  rendered  for  plaintiff,  not  only  enforcing  the  mortgage, 
but  for  execution  for  a  deficiency,  if  any  existed.  This  is 
the  judgment  referred  to  in  the  opinion  when  it  speaks  of 
**tbe  offer  to  show,^  etc 

The  other  facta  are  stated  in  the  opinion. 
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Argument  for  Bespondenta. 

G.  P:  &  W.  H.  Sharp,  and  Patterson  S  Stow,  for  Appel- 
lants. 

James  McM.  Shafter,  for  Bespondents. 

In  Orami  v.  White,  5  CaL  55,  it  was  held  that  the  attorney 
of  record  is  the  only  person  upon  whom  a  notice  can  be 
aerved*  The  reasons  are  doubly  strong  why  a  stranger  should 
not  be  permitted  to  give  the  notice*  (Bogert  v.  Bancroft,  8 
Caines,  127.)  H^otices  must  be  signed  by  attorney.  (Jerome 
▼.  Boeram,  1  Wend.  293.) 

Notice  of  motion  had  been  given  by  attorneys  on  behalf 
of  a  defendant  Plaintiffs'  attorney  objected  to  hearing  the 
motion,  on  the  ground  that  defendant  had  appeared  by 
another  attorney.  ''  Thd  notice  should  have  been  given  in 
the  name  of  the  attorney  originally  retained,  or  a  regular 
substitution  shown.  For  that  cause  the  motion  is  denied, 
with  costs."  {Board  of  Commissioners  v.  Younger,  29  CaL 
147.)  The  right  of  the  attorney  of  record  to  control  the 
action  is  declared  even  as  against  his  client — ^the  party.  The 
only  redress  the  party  has  is  to  move  a  substitution.  **  So 
long  as  he  remains  attorney  of  reoprd  the  Court  cannot 
recognize  any  other  as  having  the  management  of  the  case." 
In  Willson  v.  Cleveland,  80  CaL  192,  the  same  doctrine  was 
affirmed. 

The  question  is  squarely  presented.  When  there  are  sev- 
eral defendants  carefully  appearing  by  different  attorneys, 
can  any  one  of  these  attorneys  be  permitted  to  manage  ^e 
case  of  all  the  defendants,  or  is  such  client  at  liberty  to  claim 
to  be  represented  solely  by  his  own  attorney  {  Is  the  other 
party  at  liberty  and  aUowed  to  treat  each  attorney  as  having 
full  power  over  the  whole  case ;  to  give  all  notices  for  every- 
body; to  receive  all  service  for  everybody,  and  to  stipulate 
away  the  rights  of  everybody;  and  this,  too,  when  perhaps 
the  interest  of  his  client  is  identical  with  the  plaintiff  with 
whom  he  comes  to  a  friendly  agreement;  or  must  he  recog- 
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nize  each  attorney  as  the  only  repreeeatative  of  the  party 
for  whom  he  appears  ? 

By  the  Court,  RHODaa,  J.: 

A  concise  and  accurate  history  of  the  litigafion  out  of 
which  this  suit  grows,  is  given  in  tiie  report  of  Hobbs  v.  Duff, 
28  Cal.  696,  which  was  an  appeal  from  the  preliminary 
injunction,  which,  by  the  decree  from  which  this  appeal  is 
taken,  was  made  perpetual.  On  that  appeal  most  of  the 
questions  going  to  the  merits  of  this  controversy  were  de- 
cided*  It  was  then  held  that  the  plaintiffs  were  not  estopped, 
either  by  the  judgment  in  Duff  v.  Fisher,  or  by  the  judg- 
ment in  Duff  V.  Hobbs,  or  by  the  judgment  in  Duff  v.  Ood- 
dard,  from  allowing  that  William  H.  Duff  was  only  a  trustee 
for  Ryan  &  Duff.  It  was  also  held  that  there  was  a  suffi- 
cient oonsideratioii  to  support  the  assignment  of  the  unsatis- 
fied balance  of  the  judgment  of  foreclosure  in  Fisher  v. 
Ryan;  that  this  action  in  equity  could  be  maintained,  al- 
though in  the  action  at  law  on  the  appeal  bond — Duffy.  Hobbs 
— ^the  defendants  attempted,  but  failed,  to  set  off  the  balance 
due  on  the  judgment  of  foreclosure,  against  the  demand  on  the 
appeal  bond ;  that  the  proceedings  in  Duff  v.  Hobbs  imparted 
notice  to  Josephi  of  the  setoff  claimed  by  the  present  plaint- 
iffs, and  that  without  r^ard  to  the  question  of  notice,  he 
took  his  assignment,  subject  to  the  plaintiff's  right  to  such 
set-off;  that  if  William  R.  Duff  is  a  mere  trustee  for  Ryan 
and  J.  R  Duff,  he  is  not  injured  by  the  set-off,  and  that  the 
latter  are  not  injured,  for  the  set-off  satisfies  a  portion  of  their 
indebtedness.  Other  points  were  decided,  about  which  no 
question  is  now  made.  The.  decision  on  the  points  above 
mentioned,  became  the  law  of  the  case. 

Objection  is  taken  to  the  depositions  of  Buhne  et  dL,  Cfn 
the  ground  that  no  notice  of  their  taking  was  shown.     It  was 
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proren  by  oral  testimony  that  the  notice  was  given  to  the 
attorneys  of  Wm.  R.  Duff;  and  no  reason  is  given  why  the 
proof  of  service  may  not  be  made  in  that  manner  as  well  as 
by  affidavit.  It  is  also  shown  by  an  affidavit  that  the  notice 
was  served  on  the  attorneys  for  Wm.  R.  Duff  and  Josephi. 

The  defendants  interposed  objections  to  the  larger  portion 
of  all  the  questions  which  were  propounded  by  the  plaintiffs 
to  Buhne  and  others,  and  they  now  rely  upon  all  those  objec- 
tions, and  specify  particularly  a  number  of  questions  which 
were  asked  of  each  witness;  but  they  do  not  undertake  to 
show  wherein  the  questions  were  objectionabI&  The  state- 
ment shows  that  all  the  objections  found  in  the  deposi- 
tions were  presented  to  the  Court,  and  were  overruled.  It 
will  suffice  to  advert  to  the  character  of  some  of  those 
questions,  in  classes,  without  taking  them  up  in  detail.  Ques- 
tions were  asked  of  the  witnesses  to  show  that  William  R. 
Duff  acquired  the  title  to  one  of  the  mills  and  the  steam- 
tug — ^portions  of  the  property  which  was  sold  at  the  fore- 
closure sale.  That  was  die  theory  of  the  defendant's  case, 
and  it  could  do  them  no  injury  to  prove  the  fact  by  oral  tes- 
timony. The  record  in  Duff  v.  Fisher,  was  better  evidence 
of  such  fact;  but  the  record  was  introduced  in  evidence,  and 
as  the  oral  evidence  did  not  add  to,  vary,  or  contradict  the 
record  in  the  respect  mentioned,  no  injury  resulted  to  the 
defendants  from  its  admission.  The  testimony  of  those  wit- 
nesses, going  to  show  that  Wm.  R.  Duff  acquired  the  posses- 
sion of  such  proper^  and  that  he  leased  the  mill  to  certain 
persons,  instead  of  injuring  the  defendants  rather  strength- 
ened' their  position,  as  it  tended  to  show  that  he  was  in  fact 
the  owner  of  the  mill.  Evidence  as  to  the  pecuniary  stand- 
ing and  ability  of  William  R.  Duff,  was  competent  on  the 
issue,  as  to  whether  he  was  in  equity  the  owner  of  the  prop- 
erty, the  title  to  which  was  taken  in  his  name.  Testimony 
showing  that  Ryan  and  J.  R.  Duff,  or  either  of  them,  par* 
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ticipated  in  the  treaty  for  the  lease  of  the  mill,  or  reoeived 
portions  of ,  or  settled  for  the  rent^  or  superintended  matters 
in  respect  to  the  mill^  was  clearly  competent,  as  tending  to 
prove  one  of  the  material  issues — ^which  was  that  they,  Byan 
and  Duff,  were  the  equitable  owners  of  the  contract  for  the 
purchase  of  ihe  mill,  and  of  the  judgment  rendered  in  pro- 
ceedings having  their  origin  in  that  contract  The  objec- 
tions require  no  further  notice. 

The  objection  which  is  now  made  to  the  deposition  of 
Ferguson,  was  not  made  when  the  deposition  was  offered  in 
evidence;  and  besides  this  answer  to  the  objection^  it  appears 
by  the  matters  added  to  the  transcript  by  stipulation,  Uiat  a 
notice  of  the  application  for  a  commission  to  take  the  depo- 
sition was  given* 

The  testimony  of  Wise  was  objected  to  on  the  ground 
that  it  was  not  the  best  evidence — ^that  the  record  of  the 
examination  of  the  witness  ought  to  be  produced;  but  the 
objection  was  properly  overruled,  because  the  testimony  of 
Wise  referred  to  the  testimony  of  the  witness  on  his  voir 
dire,  and  on  the  production  of  the  record  it  did  not  show 
that  the  witness  was  sworn  or  gave  any  testimony  on  his 
voir  dire. 

The  offer  to  show  that  the  foredoaure  suit  was  an  ami- 
cable suit,  and  that  it  was  agreed  that  no  personal  judgment 
should  be  rendered,  was  properly  rejected.  The  invalidity 
of  that  feature  of  the  judgment — ^the  personal  liability  for 
the  deficiency,  after  the  sale  of  the  mortgaged  properly— 
could  not  be  proven,  unless  it  had  been  alleged  in  the  answer, 
and  the  answer  contains  no  such  allegation.  If  the  judgment 
was  not  what  it  should  have  been,  it  can  be  reformed 
only  in  a  direct  proceeding  brou^t  for  that  purpose.  Car- 
pentier  v.  Oakland,  35  Gal.  439,  is  clear  authority  that  it  is 
not  liable  to  a  collateral  attack  on  that  ground. 

We  do  not  miderstand  that  the  minutes  of  the  Oourt  in 
the  foreclosure  suit  show  any  material  fact  which  ia  not 
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shown  by  the  judgment  roll.  They  were,  therefore,  imma- 
terial. But  if  they  differ  in  any  material  respect  from  the 
roll,  they  were  not  admissible  to  vary  or  contradict  the  rolL 

There  is  no  error  in  the  remaining  specifications. 

There  is  a  further  point  which  is  presented  by  the  plain- 
tiff, which  is  decisive  of  this  appeaL  Josephi,  to  whom  the 
judgment  on  the  appeal  bond  was  assigned,  before  the  com- 
mencement of  this  action,  is  the  only  person  who  is  inter-. 
ested  in  that  judgment..  He  appeared  by  Patterson  &  Stow; 
G.  F,  Sharp  appeared  for  William  JB-  Duff,  by  filing  a  de- 
murrer, and  he  is  the  only  defendant  for  whom  the  Messrs. 
Sharp  appeared..  The  notice  of  motion  for  a  new  trial  was. 
given  by  "  G.  F.  &  W.  H.  Sharp,  uttomeys  for  defendants," 
The  statement  on  new  trial  is  jsigned  by  G.  F.  &  W.  H.  Sharp, 
and  Patterson  &  Stow.  The  plaintiffs'  attorneys  stipulated 
to  the  correctness  of  the  statement,  and  in  the  stipulation 
reserved  **  all  exceptions  and  objections  to  the  right  to  make 
such  statement"  The  notice  of  appeal  is  given  on  behalf 
of  the  defendants,  and  is  signed  by  G.  F.  &  W.  H.  Sharp  and 
Patterson  &  Stow.  The  record  does  not  show  a  substitution 
of  attorneys  for  any  of  the  defendants.  The  plaintiffs  insist 
that  the  motion  for  a  new  trial  must  be  limited  to  William 
R.  Duff,  the  only  defendant  for  whom  either  of  the  Messrs. 
Sharp  appeared^  and  we  are  of  the  opinion  that  the  point' 
must  be  sustained.  Where  there  are  several  defendants  to 
an  action,  and  each  appears  by  his  own-  attorney,  the  pro- 
ceedings in  the  cause  on  behalf  of  the  defendants  must  be 
conducted  by  their  respective  attorneys  until  their  authority 
is  jevoked,  or  other  attorneys  substituted.  The  attorney  for 
one  defendant  has  no  more  authority  to  give  a  notice  for 
another  defendant  than  he  has  to  accept  service  of  notices  or 
other  papers,  or  enter  into  stipulations  for  him,  or  consent  to 
an  order  or  judgment  against  him.  The  settlement  by  the 
attorneys  of  a  statement  on  new  trial,  filed  on  behalf  of  a 
party  who  had  not  given  notice  of  his  intention  to  move  for 
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a  new  trial,  or  the  proposing  of  amendments  to  such  state- 
menty  if  the  settlement  was  made^  or  the  amendments  were 
filed,  without  objection  for  the  want  of  such  notice,  would 
amount  to  a  waiver  of  the  notice.  In  this  case,  however* 
the  objection  was  made  in  the  manner  already  mentioned, 
and  the  plaintifFs  will  not  be  deemed  to  have  waived  notice 
of  the  motion  on  the  part  of  Josephi.  The  only  defendant 
who  can  be  heard  on  the  grounds  specified  in  the  statement — 
they  being  the  only  grounds  now  relied  upon — is  William  R 
Duff  (Spangel  v.  Bellinger,  42  Cal«  148.)  Hehadassigned tiie 
judgment  before  the  commencement  of  this  action,  and  doe? 
not  appear  to  be  interested  in  the  litigation,  and  therefore 
has  no  cause  to  complain  of  alleged  errors,  which  might  have 
been  prejudicial  to  his  assignee  or  to  Josephi 
Judgment  and  order  affirmed. 

Mr.  Chief  Jnstioe  Wauaos^  being  disqualified,  did  not 
dt  in  this  case. 

Mr.  Justice  Cbookett  did  not  sit  in  this  cause. 


[No.  8»152J 

THE  PEOPLE  OP  THE  STATE  OP  OALIFOENIA 
V.  AUGUSTIN  OLVERA,  ABinHisTBATOB  of  tot  Es- 
TATK  OF  Santiago  AbgublIiO,  DBOSAfiED,  AND  THE 
LANDS  OF  THE  EX-MISSION  OF  SAN  DEEQO. 

Vaxm  on  B8TATB8  OT  Dbcbash)  Psbsonb. —  Tsxes  tnencd  against  tlie 
property  of  an  estate,  pending  admlniatratloti,  and  while  the  property 
Ifl  in  the  poaaeealon  and  under  the  control  of  an  administrator,  are  not 
.  claims  against  the  estate,  which  must  he  presented  to  the  administra- 
tor for  allowance,  nnder  the  proTisions  of  sections  one  hundred  aod 
thirty  and  one  hundred  and  thtrty-one  of  the  Prohate  Act  The  admin- 
istrator mast  pay  such  taxes,  as  expenses  in  tte  care  and  management 
of  the  estate. 

Suits  to  Collxct  Taxxs. —  District  Coarts  haye  jorlsdiction  of  actions 
for  collection  of  delinqaent  taxes,  when  the  tax  amounts  to  more  than 
three  hundred  dollars,  and  also,  regardless  of  amount,  when  it  is 
■ought  to  enforce  the  lien  of  the  tax. 
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Apfiul  from  the  District  Ooait  of  ttie  SeventeexLtli  Judi- 
cal Difltricty  County  of  San  Diego. 

The  defendants  appealed. 

The  other  facts  are  stated  in  the  opinion. 

/.  Hartnum,  for  Appellant  • 

[No  brief  on  file.]  ^ 

John  L.  Love,  AUomey  GeiydnA,  and  W.  T.  McNealy, 
District  Attorney  of  San  Diego  County,  for  Bespondent. 

Taxes  assessed  against  the  administrator  of  an  estate  are 
not  such  claims  as  are  required  to  be  presented.  (Probate 
Act,  Sec.  128;  Deck  y.  QUerke,  6  OaL  669}  FaUon  v.  Butler, 
21  CaL  82.) 

By  the  Courts  Bslohsb,  J.: 

This  is  an  action  for  the  collection  of  delinquent  State  and 
county  taxes,  assessed  upon  the  ^^  lands  of  the  ex-Mission 
of  San  Diego  '^  for  the  year  1869.  These  lands  were  the 
property  of  the  estate  of  Santiago  Arguello,  who  died  intes- 
tate in  1862.  In  1868  the  defendant  Olvera,  was  duly 
appointed  administrator  of  the  estate,  and  at  once  qualified 
and  entered  upon  the  discharge  of  the  duties  of  the  trust. 
In  1869  Olvera  had  possession  of  the  lands,  no  division  of 
them  having  been  made  among  the  heirs,  and  they  were 
assessed  to. him  as  the  administrator  of  the  estate. 

The  complaint  does  not  allege  the  presentation  of  the 
claim  for  taxes  to  the  administrator  and  its  rejection  by  him. 

The  defendants  demurred  to  the  complaint,  and  their  de« 
murrer  being  overruled,  failed  to  answer,  and  judgment  wub 
thereupon  rendered  by  default. 

It  is  objected,  first,  that  no  action  for  the  collection  of  :i 
delinquent  tax  can  be  brought  against  the  property  of  an 
estate  until  it  shall  have  been  presented  to  the  administrator 
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as  a  oUim  against  £be  adminiBtrator  and  rejected  by  him; 
and,  second,  that  the  District  C!onrt  has  no  jnrifldietion  of 
the  subject  matter  of  the  action.  Neither  of  these  objec- 
tions is  well  taken. 

First  —  Whatever  maj  be  the  role  when  taxes  are  assessed 
during  the  lifetime  of  the  decedent  —  and  we  are  not  called 
vpon  to  express  any  opinion  in  reference  to  it  —  it  is  clear 
that  taxes  assessed  against  the  properly  of  an  estate,  pending 
administration,  and  while  it  is  in  the  possession  and  under 
the  management  anijl  control  of  an  administrator,  are  not 
''  claims "  against  the  estate  which  must  be  presented,  sup- 
ported by  an  affidavit,  and  allowed  or  rejected,  under  the 
provisions  of  sections  one  hundred  and  thirty  and  one  hun- 
dred and  thirty-one  of  the  Probate  Act  The  undivided 
property  of  deceased  peisons  may  \>e  listed  to  administrators, 
and  the  taxes  assessed  are  charges  upon  the  property,  which 
should  be  paid  as  all  necessaiy  expenses  in  the  care,  manage- 
ment and  settlement  of  the  estate  are  paid. 

Second  —  That  the  District  Courts  have  jurisdiction  in 
actions  for  the  collection  of  delinquent  taxes,  when  the  tax 
amounts  to  more  than  three  hundred  dollars,  or  when  the 
object  of  the  action  is  to  foreclose  the  lien  of  the  tax  and 
obtain  an  order  of  sale,  is  declared  both  by  the  Constitution 
and  statutes,  and  has  been  affirmed  many  times  by  this 
Court,     (People  v.  Mier,  24  Cal.  61.) 

In  this  case  the  tax  amounts  to  more  than  one  thousand 
dollars,  and  the  prayer  of  the  complaint  is  for  a  decree  fore- 
closing the  tax  lien. 

Section  four  hundred  and  thirly-five  of  the-  Probate  Act 
does  not  purport  to  take  away  this  jurisdiction.  It  simply 
requires  Probate  Courts  to  direct  administrators  to  pay  all 
taxes  which  have  accrued  against  estates  in  their  hands,  and 
forbids  the  distribution  of  the  property  of  eetatea  among 
the  heirs  and  devisees  until  all  taxes  are  paid. 

The  judgment  is  affirmed. 
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A.  GEAEBEE  v.  M.  S.  DERWIN, 

DikicAOBi  von  INJUBT  TO  THB  Pbbson. —  A  persoo  injured  by  th€  fall  <4 
an  awning.  In  process  of  erection  in  front  of  a  store,  and  who  sues  the 
person  who  was  erecting  the  same  for  damages,  Is  not  entitled  to 
Include  in  his  damages  the  sum  paid  for  his  board  during  the  time  he 
was   disabled. 

Appsai.  from  the  District  Oourt  of  the  Seventh  Judicial 
District^  County  of  Solano. 

The  plaintiff  recovered  judgment^  and  the  defendant 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

/.  0.  Lawton  and  /•  McKerma,  for  Appellant 

Ooodivin  dk  Qregory,  for  Bespondent 

By  the  Courts  Nixss,  J. : 

This  was  an  action  for  damages  for  personal  injuries 
occasioned  by  the  fall  of  an  awning,  in  process  of  erection 
in  front  of  the  store  of  defendant 

Upon  the  question  of  the  measure  of  damages  the  Court 
instructed  the  jury  that  if  they  should  find  for  the  plaintiflF. 
^  they  should  allow  him  as  damages  the  value  of  his  time 
during  the  period  that  he  was  disabled  from  following  his 
avocations;  also^  should  take  into  consideration  the  sums 
actually  paid  out,  if  any,  for  his  board  and  expenses,"  etc. 

The  plaintiff  was,  no  doubt,  entitled  to  compensation  fo- 
the  value  of  his  lost  time  and  the  expenses  of  his  cure. 
These  losses  were  the  necessary  consequences  of  the  sup- 
nosed  n^ligence  of  the  defendant.  But  the  sum  paid  for 
his  board  during  the  time  he  was  disabled  wag  nux.  wn  (Ex- 
pense caused  either  immediately  or  remotely  by  the  injury. 
If  it  had  appeared  that  the  expenses  of  living:  were  incrpaee'I 
by  reason  of  the  illness  resulting  from  the  injury,  thei 
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would  hsLve  been  plausible  ground  for  claiming  the  excess 
as  an  item  of  damage.  But  it  seems  ihat  the  cost  of  board 
during  the  period  of  his  incapacity  for  labor  was  less  than 
when  he  was  in  perfect  health.  He  would  receive  double 
damages  if  allowed  the  esqyense  for  his  living,  in  addition  to 
the  value  of  his  time. 

We  see  no  other  material  errors  in  the  rulings  of  the 
Court 

Judgment  reversed,  and  cause  remanded  for  a  new  trial 


CNo.  2,417.] 

J.  W.  WELBER  V.  C.  F.  SANDERSON. 

Bud  Ihtbndbd  a»  Mobtoa<3b  —  Balm  by  Obahtbb. —  Where  property  to 
eoDTeyed  to  another  hj  deed  abeolute  In  form,'  Imt  under  agreement 
that  it  Bball  be  only  a  aecnrlty  by  way  of  mortgage,  and  the  grantee 
■abseqnently  aeUa  the  property  aa  hU  own,  the  grantor  nuiy.  If  he  so 
electa,  affirm  the  aale,  and  ane  Cor  tha  o?erplna  after  the  payment  of 
the  mortgage  debt 

Appeai.  from  the  District  Court  of  the  Twelfth  Judicial 
District,  City  and  County  of  San  Francisco. 

This  was  an  action  for  money  had  and  received.  The 
plaintiff  recovered  a  judgment  The  defendant  moved  i(x 
a  new  trial,  which  was  denied,  and  he  appealed. 

The  other  facts  are  stated  in  the  opinion. 

E.  A.  Lawrence  and  8.  W.  Sanderson,  for  Appellants 

Bumell  dc  Burnett,  for  Respondent 

[No  briefs  in  this  case  were  found  on  the  files  of  the 

Court BXPOBTKB.] 

By  the  Courts  WAiJjLCfx,  C.  J.; 

There  can  be  no  doubt  that  a  general  demurrer  to  the 
complaint,  had  it  been  interposed,  must  have  been  eve^ 
ruled. 
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It  IB  alleged  that  the  plaintiff  was  the  owner  of  the  lot  on 
Jessie  street,  San  Francisco;  that  he  caused  it  to  be  con- 
veyed to  the  defendant  by  deed  in  form  absolute;  but,  by 
agreement  of  the  parties,  only  as  a  security  by  way  of  mort- 
gage; that  defendant  subsequently  made  sale  of  the  property 
as  his  own,  and  conveyed  the  title  to  the  purchaser ;  that  the 
plaintiff  might,  if  he  had  choeen  to  do  so^  have  brou^t  an 
action  against  Emmal,  the  purchaser,  for  the  purpose  of 
redeeming  the  property,  and  might  have  succeeded  in  com- 
pelling a  reconveyance  had  he  been  able  to  prove  that  the 
latter  knew  that  his  grantor  held  the  title,  not  absolutely, 
but  only  as  security,  does  not  show,  or  tend  to  ^ow,  that 
he  might  not,  at  his  dection,  and  as  he  has  elected  to  do. 
affirm  the  sale,  and  sue  for  the  overplus  after  the  payment  of 
the  mortgage  debt 

After  an  attentive  consideration  of  the  evidence,  we  are 
of  opinion  that  the  judgment  ought  not  to  be  disturbed  here, 
and  that  the  appeal  is  without  merit 

Judgment  affirmed,  with  twenty  per  cent  damages. 


[No.  2,660.] 


PATTEESON  0.  LANDEK  v.  MANUEL  CASTEO, 
JUAN  BAUTISTA  CASTEO,  JOSE  FEANCISCO 
CASTEO,  JOSE  LEANDEO  CASTEO,  JEEEMIAH 
CLAEK,  AND  C.  M.  HITCHCOCK 

LiABiLiTT  OF  Attobnxt  IN  FACT. —  Where  one,  ai  the  attoraey  In  facft 
of  another,  executes  a  note  binding  the  principal  to  paj  money,  the 
attorney  In  fact  it  not  liable  on  the  note,  eyen  If  be  had  no  aothorlty 
from  the  pretended  principal  to  make  tlie  note. 

IDBM. —  If  iuch  attorney  in  fact  H  liable,  bla  ahlissAtitm  I0  crrnt^d  by 
the  wrong  he  has  done  In  procuring  the  mtyiiey  for  wbkl)  tbt  note:  'was 
given,  by  false  representations,  and  tbua  cotmnlttlnf  a  fmtid,  (*r  per^ 
hapa  tha  tort  sajr  ba  walyed,  «id  tia  be  held  aa  for  i 
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Ari^miCBt  ist 


Jmqais  nnsBXSTw— -  Od«  who  repreteats  himself  u  tbe  Attonicj  In  fKl 
of  another,  and  borrowi  monej,  and  gives  the  lender  the  note  of  sack 
other,  as  his  atiornej  in  faet.  If  Uahle  at  all,  eaa  ha  held  for  lesil 
Interest  oAljr,  on  the  snm  hornmed. 

Appxai.  from  the  District  Court  of  tlie  Fifteenth  Judicial 
District^  City  and  County  of  San  Francisoo. 

The  plaintiff  appealed.  The  note  was  for  two  thousand 
dollars,  and  bore  interest  at  five  per  cent  per  month,  interest 
payable  at  the  end  of  every  three  months,  and  if  not  paid  to 
be  compounded,  and  bear  the  same  rate  of  interest  as  the 
principal 

The  other  facts  are  stated  in  the  (pinion. 

John  Currey,  for  Appellant 

By  the  making  and  delivering  of  the  note,  and  Ae  eseeo- 
tion  and  delivery  of  the  mortgage,  by  Kanud,  in  the  namee 
of  his  brothers,  Juan  Bautista  and  Joa6  Francisco,  having 
no  authority  from  them  to  do  so,  he,  the  said  Manud,  be- 
came himsdf  bound  on  those  instruments.  (Duienbvry  v. 
Ellis,  3  Johns.  Gas.  70;  Palmer  v.  Stephens,  1  Benio^  471; 
Bossiter  v.  BassUer,  8  Wend.  494;  White  v.  Skinner,  13 
Johns.  307 ;  Story  on  Agency,  Sec.  264 ;  Smeut  v.  Uberry,  10 
Mees.  and  Welsby,  1,  9, 10;  Story's  Agency,  Sec.  864^  a.) 

The  Massachusetts  cases  are  not  in  conflict  with  llie  New 
York  cases,  as  suggested  in  Note  8  to  said  Sea  S64  a.  (See 
Lang  v.  Cctbum,  11  Mass.  97;  BaOau  v.  Talbot,  16  Mass. 
462 ;  Emerson  v.  The  Providence  Hat  Manafatturmg  Cam- 
pany,  12  Mass.  237.)  Nor  are  the  English  cases  (PoQktS  v. 
Walker,  3  Bam.  and  AdoL  114;  3  Smith's  Leading  Gases,  pp. 
223,  228  a;  Bogers  v.  CM,  6  Hill,  883;  Bmnk  of  8.  C.  v. 
Case,  8  Bam.  ft  Cress.  427;  Bank  of  Boeheeterw.  Mantea&, 
1  Demo,  402.) 

E.  Cook  and  /•  Clerkj  ior  Bespandmtai 

The  note  sued  on  is  void,  having  never  been  eseeoted  V 
the  persons  purporting  to  be  the  makers  of  it^  vis:  J 
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B.  and  J.  F.  Castro.  Manuel  Castro  is  not  liable  as  the 
maker  of  that  note,  or  in  an  action  upon  it,  but  only  in  an 
action  upon  the  implied  contract,  growing  out  of  his  repre- 
sentations and  his  receipt  of  the  two  thousand  dollars ;  which 
implied  contract  carried  onlj  statutory  interest^  and  not  the 
five  per  cent  per  month  mentioned  in  the  void  written  con- 
tract ;  and  this  liability  was  fully  discharged  by  the  payment 
of  five  thousand  and  sixty  dollars,  in  July,  1864.  (Story  on 
Agreements,  Sec.  264  a;  Long  v.  Colbum,  11  Mass.  97; 
Ballou  V.  Talbot,  16  Mass.  461;  Hopkins  v.  Mehaffy,  11 
Serg.  and  R  129;  WdUcer  v.  Bank  of  New  York,  13  Barb. 
639;  s.  c,  9  New  York,  688;  White  v.  Madison,  26  New 
York,  117;  Collin  v.  Wright,  7  K  and  B.  801,  8  E.  and  B, 
647;  Randall  y.  Trimen,  18  0.  B.  786;  Smith's  Leading 
Cases,  voL  2,  p.  414;  Hall  v.  CrandaU,  29  CaL  671 ;  1  Par- 
sons on  Contracts,  ^.  67,  Note  F ;  Lewis  v.  Nidioleon,  12  id. 
480 ;  8mout  v.  Ilhiny,  10  M.  and  W.  1 ;  Falhill  v.  WdUer,  3 
B.  and  Ad.  114;  Jenkins  y.  Hutchinson,  18  Ad.  and  EL 
N.  S.  744;  Jefts  v.  York,  4  Cush.  371;  s.  c,  10  id.  392; 
Ahby  V.  Chase,  6  id.  64;  Stetson  v.  Potter,  2  Qreenl.  369; 
Bank  v.  Flanders,  4  N.  H.  239;  Woods  v.  DenneU,  9  id. 
66;  Johnson  v.  Smith,  21  Conn.  627;  Ogden  v.  Raymond^ 
22  id.  379;  Paylor  v.  Shelton,  80  id  122}  2  Smith's  Lead- 
ing Cases,  222.) 

By  the  Courts  Rhodes,  J.: 

Th^  promissory  note  and  mortgage  in  suit  purport  to 
have  been  executed  by  Juan  Bautista  Castro  and  Jos^  Fran- 
cisco Castro,  by  Manuel  Castro,  their  attorney  in  fact  Both 
instruments  bear  date  August  27th,  1860,  and  the  money 
therein  mentioned  was  payable  twelve  montliB  aftar  date* 
The  action  waa  brought  August  26 th^  1866,  and  the  first 
amended  complaint  was  filed  January  2d|  1869*  Manuel 
Castro  was  not  made  a  defendant  at  tlie  oatniUL^Dcmiiimt  of 
the  action,  but  wag  brought  in  as  a  defesdmt  by  tiie  firai 

Vol  ZLin, 
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amended  oomplaint    In  1867,  as  the  complaint  shows,  Man- 
uel was  the  owner  of  the  mortgaged  premises,  and  during 
that  year  conveyed  the  same  to  Juan  Bautista.    He  had  no 
authority  from  Juan  Bautista  to  make  the  note  or  execute 
the  mortgage,  but  he  held  a  power  of  attorney  from  Joee 
Francisco,  authorizing  him  to  execute  the  mortgage.     It 
is  allied  in  the  amended  complaint  that  the  money  for 
which  the  note  was  given  was  loaned  to  Manuel  for  his  sole 
use  and  benefit,  and  that  at  the  time  of  the  execution  of  the 
mortgage  he  owned  the  entire  beneficial  interest  and  estate 
in  the  premises,  notwithstanding  his  conveyance  of  the  l^al 
title  to  Juan  Bautista.    After  the  execution  and  foreclosure 
of  certain  mortgages  and  the  execution  of  certain  convey- 
ances, the  legal  title  to  the  premises  vested  in  defoidant, 
Jeremiah  Clarke;  but  it  is  alleged  that  he  is  diargeable 
with  notice  of  the  plaintiff's  ri^ts  in  the  premi8e&     The 
interest  which  accrued  on  the  principal  sum  mentioned  in 
the  mortgage  down  to  September  20th,  1860,  was  paid,  and 
July  27th,  1864,  the  furdier  sum  of  five  thousand  and  sixty 
dollars  was  paid,  and  the  balance  remains  unpaid.     It  is 
claimed  by  the  plaintiff  that  ihe  note  was  in  truth  ^ke  note 
of  Manud;  that  he  borrowed  the  money  for  his  own  use. 
and  that  as  he  held  the  beneficial  estate  in  the  land,  the 
mortgage  is  his  mortgage,  and  that  whatever  intwest  or- 
estate  Clarke  acquired  in  the  premises,  is  subordinate  and 
subject  to  the  mortgage.     Both  Clarke  and  the  Castroe  de- 
murred to  the  complaint,  on  the  ground  Aat  it  did  not  state 
sufficient  facts,  and  that  the  plaintiff's  remedy  was  barred 
by  the  Statute  of  Limitetions.    The  demurrer  was  sustained, 
and  the  plaintiff  refusing  to  amend  the  complaint,  judgment 
was  rendered  for  the  defendants. 

As  Joa£  FranciSCO  held  no  interest  in  the  raortgagrJ 
premises,  and  as  it  is  not  daimed  that  he  is  Halsle  oa  tb» 
note,  he  may  be  dismissed  from  consideration;  and  aa  Ji»a 
Bautista  is  not  liable  for  the  money  for  whidi  the  note  wai 
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mortgage  were  given,  and  was  divested  of  the  legal  title  to 
the  mortgaged  premises  before  the  commencement  of  the 
action,  the  case  need  not  be  further  considered  as  to  him. 
Upon  the  question,  as  to  whether  a  person  who  executes  a 
promissory  note  for  another,  but  has  no  authority  so  to  do,  is 
himself  liable  as  a  maker  of  the  note,  the  authorities  are  not 
entirely  agreed.  We  do  not  propose  at  this  time  to  reopen 
the  discussion  of  the  question,  for  after  the  ample  considera- 
tion it  has  received  at  the  hands  of  very  eminent  Judges,  no 
new  light  could  well  be  shed  upon  it ;  but  we  are  content  to 
follow  the  decision  in  Hall  v.  Cranddll,  39  Cal.  668,  which 
holds  that  where  the  note  is,  in  terms,  the  note  of  the  princi- 
pal, and  not  that  of  the  assumed  agent^  such  agent  is  not 
liable  on  the  note;  but  that  if  liable  at  all  for  the  money 
mentioned  in  the  note,  his  liability  depends  upon  other 
grounds.  Althou^  the  opinion,  in  that  case^  is  very  brief 
on  that  point,  it  was  weU  considered  and  was  rendered  after 
a  fuU  and  careful  review  of  the  authoriHes. 

The  liability  of  Manuel  does  not  arise  from  any  obligation 
created  by  the  note  itself,  but  from  the  wrong  done  in  pro- 
curing the  money  from  the  plaintiff  by  means  of  his  false 
representations  as  to  his  authority  to  borrow  the  money, 
give  the  note,  and  execute  the  mortgage  for  and  on  behalf 
of  Juan  Bautista;  or  perhaps  the  plaintiff  may  waive  the 
tort,  and  hold  Manuel  responsible  as  for  money  loaned.  But 
we  need  not  discuss  the  question  as  to  the  ground  of  his 
liability,  nor  as  to  whether  the  plaintiff  may,  under  the  al- 
legations of  his  complaint,  rely  upon  either  or  both  groimds 
for  relief.  It  is  alleged  that  Manuel  procured  the  money 
from  the  plaintiff  for  his  own  use,  and  it  is  also  alleged  that 
*^  the  interest  on  the  principal  sum  mentioned  in  said  mort- 
gage has  been  paid  down  to  the  27th  day  of  September, 
1860,  and  that  the  eum  of  five  thousand  and  sixty  d(jllars 
was  also  paid  thereon  July  27th,  1864,  but  that  the  bal- 
ance remains  wholly  due  and  unpaid.''     It  ii  &0t  etati-d 


602  8.  F.  &  O.  B.  K.  Oo.  «.  Oazl&hii.      [Sup.  Ot 

PolBta  4eeMsa. 

by  whom  those  pajments  were  made^  bat  from  the  «llq;t- 
tions  of  the  complaizit  it  is  the  f  air,  and  we  think^  inevitable 
inference  that  thej  were  made  by  ManueL 

If  he  is  liable  under  the  avennentB  of  the  complaint,  as 
for  money  loaned,  the  extent  of  Ips  liability  ia  the  amoiml 
loaned  with  l^al  interest  thereon.  As  he  has  not  con- 
tracted in  writings  to  pay  a  higher  rate  of  interest,  he  is 
liable  oxdy  for  the  legal  rate;  and  the  payments  alleged  in 
the  complaint  satisfy  the  demand. 

If  the  complaint  is  to  be  considered  las  stating  a  case  for 
relief  on  the  ground  of  fraud  —  the  fraud  consisting  of  the 
false  representations  by  means  of  which  tiie  money  was  ob- 
t^ned  —  and  treating  the  defendant  Clarke,  and  those 
through  whom  he  claims^  as  having  purchased  and  takea 
their  mortgages  with  notice,  the  result  would  be  the  same, 
for  the  measure  of  damages  would  be  the  sum  obtained,  with 
legal  interest  thereon. 

Judgment  affirmed. 


[No.  2,4084 

THE  BAN  FRANCISC50  AND  OAKLAND  RAILROAD 
COMPANT  V.  THE  CITY  OF  OAKLAND,  SAM- 
UEL MERRITT,  Aim  WILLIAM  H.  MARTIN. 

BsTATi  GoNTSTSD  BT  Obant. —  The  wor4  gttmt  la  effleetoal  to  eonfvy  am 
€8tate  In  a  corporeal  hereditament.  It  has  become  a  generic  term»  ap- 
plicable to  the  transfer  of  all  clasiOB  of  real  property. 

;V<oxD  Obdikancb. —  If  tlM  cfaBTtBT  Of  a.  cStf  reqnltM  anj  nio  or  leaae 
of  the  real  estate  of  inch  dtj  to  be  made  at  public  anctlon  to  the 
highest  bidder,  an  ordinance  of  the  Conncil  of  the  city  mafcing  a  lease 
of  any  portion  of  its  realty  to  a  corporation,  upon  the  payment  of  a 
tent  reserved.  Is  void,  and  passes  no  title  to  the  eoKptrntlon. 

Appeal  from  the  District  Court  of  the  Third  Judieial 

District,  Alameda  County. 

The  f  aets  are  stated  in  the  opinioiu 
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Wilson  A  Crittenden,  for  Appellant 

WiUiams  £  Thornton,  H.  H.  Havens  d  J.  F.  Havens,  for 

BespondentB. 

By  the  Oatirty  Waixagb,  0.  J.: 

The  plaintiff^  a  corporation  organized  under  the  laws  of 
this  State,  brought  this  action  against  the  City  of  Oakland, 
ailing  in  its  complaint  that  on  the  26th  day  of  October, 
1867,  the  Council  of  the  city  passed,  and  on  the  first  day  of 
November  following  the  Mayor  approved,  an  ordinance,  as 
follows:  , 

^*  Section  1.  That  portion  of  the  water  front  lying  below 
high-water  mark,  between  the  easterly  line  of  Franklin 
street  and  the  westerly  line  of  .Webster  street,  extended,  be- 
ing three  hundred  feet  in  width,  and  running  into  the  San 
Antonio  Creek  for  a  distance  of  three  hundred  and  fifty  feet, 
is  hereby  granted  to  the  San  Francisco  and  Oakland  Rail- 
road Company,  during  the  corporate  existence  of  said  com- 
pany, for  the  purpose  of  erecting  and  maintaining  a  marine 
railway  and  wharf,  at  the  annual  rent  of  one  hundred  dol- 
lars, in  gold  coin,  for  the  first  five  years,  and  at  the  expira- 
tion thereof,  and  every  ten  years  thereafter,  the  rent  shall 
be  fixed  by  three  Commissioners,  one  to  be  chosen  by  the 
Council,  one  by  said  company,  and  the  third  shall  be  ap- 
pointed by  the  Ooimty  Judge  of  Alameda  County ;  provided 
that  the  said  company  shall  not  collect  tolls,  or  wharfage,  or 
dockage,  for  the  use  of  said  wharf,  without  the  consent  of 
the  Council  of  the  City  of  Oakland ;  and  provided  further, 
that  said  marine  railway  and  wharf  shall  be  so  eomtnirted 
as  not  to  interfere  with  the  free  navigation,  nor  to  obstruct 
the  channel  of  said  creek. 

"  Sjic.  2.  Said  company  shall  commence  the  construction 
of  said  improvements  within  three  mooths  from  the  data  of 
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the  passage  of  this  ordinaiice,  and  complete  the  same  within 
six  months  thereafter;  and  it  is  made  a  condition  of  this 
grant  that  said  company  shall,  in  good  faith^  contest  any 
claim  made  to  said  premises  by  any  person  under  the  pre- 
tended grant  of  the  water  front,  made  by  the  Board  of 
Trustees  of  the  late  Town  of  Oakland  to  Horace  W.  Car- 
pentier,  and  shall  not,  upon  any  terms,  compromise  such 
daim;  provided,  that  the  time  herein  provided  for  com- 
mencing and  completing  said  improvements  shall  be  ex- 
tended for  a  period  equal  to  the  time  said  work  shall  be 
delayed  by  legal  proceedings;  and  provided  further,  that 
said  improvements  shall  be  subject  to  the  payment  of  dtj 
taxes  as  personal  property  of  said  c<»npany/' 

The  plaintiff  alleges  that  within  three  months  after  the 
passage  of  the  ordinance  it  entered  upon  the  premises  therein 
named,  and  commenced  the  construction  of  the  marine  rail- 
way and  wharf  in  the  ordinance  mentioned,  and  has  in  all 
respects  complied  with  the  terms  and  conditions  of  the  ordi- 
nance; but  Uiat  the  municipal  authorities  of  the  city  have 
employed  persons  to  enter,  and  are  about  to  enter,  upon 
the  premises,  and  to  place  structures  and  drive  piles  thereon, 
of  such  a  character  and  in  such  a  manner  as  to  render 
the  premises  totally  unfit  for  the  uses  of  the  plaintiff,  se- 
cured to  it  ulider  ihe  provisions  of  the  ordinance,  etc,  and 
prays  for  an  injunction,  etc,  against  the  threatened  acts  of 
the  city  authorities.  The  city  appeared  and  filed  an  answer, 
in  which  it,  among  other  matters  pleaded,  denied  the  ex- 
istence and  validity  of  the  ordinance  set  forth  in  the  com- 
plaint. A  trial  being  had,  judgment  for  the  defendant  was 
rendered,  from  which  judgment  and  an  order  denying  the 
plaintiff  a  new  trial  this  appeal  is  brought,  and  the  principal 
question  presented  for  determination  is  the  validity  of  the 
ordinance  relied  upon  by  the  plaintiff. 

It  is  clear  that  the  purport  of  the  ordinance  was  to 
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an  estate  in  the  lands  mentioned  in  the  railroad  company. 
"  That  portion  of  the  water  front,  etc,  is  hereby  granted  to 
the  San  Francisco  and  Oakland  Bailroad  Cbmpany,"  etc. 
That  at  the  present  day  the  word  grant  is  effectual  to  convey 
an  estate  in  a  corporeal  hereditament  is  clear,  and  had  be- 
ocme  80  in  practice  long  before  1845,  when  the  statute  of 
Victoria  provided  that  corporeal  tenements  and  heredita- 
ments should  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
In  fact,  the  distinotioiL  of  the  ancient  common  law  in  this 
respect  had  probably  never  obtained  in  this  country.  At 
aU  events,  the  word  "  grant  has  now  become  a  generic  term, 
applicable  to  the  transfer  of  all  classes  of  real  property/'  (8 
Washb.  on  Beal  Property,  163.)  The  grant  here  was  made 
to  the  railroad  company,  and  the  estate  granted  was  to  con- 
tinue '^during  the  corporate  existence  of  said  company." 
The  duration  of  the  estate  thus  granted  is  not  material  to 
consider.  The  capacity  of  the  corporation  to  take  is  not 
doubted,  and  whether  the  words  used  in  the  ordinance  amount 
to  a  lease  or  import  an  estate  in  fee  simple,  or  a 
chattel  interest  merely,  is  immaterial,  for  in  any  view  the 
transaction  would  amount  to  a  sale  or  lease  by  the  Council 
of  property  belonging  to  the  city,  and  would  fall  within  the 
yirtuisl  prohibition  contained  in  the  fifty-first  section  of  the 
Act  of  1863  (p.  3Q3),  requiring  any  such  sale  or  lease  to  be 
nude,  if  at  all,  by  public  auction,  and  to  the  hi^eet  bidder. 
Judgment  and  order  affirmed. 

Mr.  Juatioe  Qbookbtt  did  not  participate  in  this 


606  Baimoih)  vl  EtDBiDOB.  [Sup.  Gt. 

Btatemeiit  of  tMctm, 
[No.  8,028.] 

R  E.  RAIMOND  v.  EDWAED  ELDEIDGR 

BUSOTM  OF  Limitations. —  To  enable  a  defendant  to  avail  hlmaelf  of 
tlie  Statute  of  Limitations,  as  a  defense,  It  mnst  appear  that  he  was 
In  the  adrerss  possession  of  the  demandsd  premises  for  tba  pscM 
repaired  tay  tha.statnts  to  bar  ths  plaintUTs  rlc^t  of  action. 

Apt  of  1868-4  CoNCXBiviNG  Yam  Naas  Obdinanci. —  The  Act  of  liareh 
4th,  1864  (Stats.  1868-4,  p.  149),  only  prohibits  a  plaintiff  tn  «|eet- 
Ment  fMm  vtlFinir  on  the  Tan  Ness  Ordlnaaes  if  he  commences  hia 
actioB  more  ttian  one  jear  after  Its  passage,  and  has  not  been  In 
possession  within  the  next  preceding  five  years.  It  does  not  prohibit 
him  from  recoyering  on  prior  possession  or  paper  title. 

MONSuiT  on  OFtiviNO  SvAvaMBiT^-^  A  defBBdsiit  moFlng  for  a  nonsalt 
OB  the  plalnttfTs  opening  atateiMnt,  upon  a  qiedfled  gsoondt  cm  which 
groand  alone  the  motion  Is  granted,  will  not  be  allowed  to  raise  the 
point  for  the  first  time  In  the  Bnpreme  Ociiirt  that  the  stateDtnt  was 
otherwise  Insnffleient. 

Appbax.  from  the  District  Oonrt  of  the  Fif teentli  Judicial 
District^  Qity  and  Oonnty  of  San  FranciaoQ. 

The  plainti£P  appealed*. 

The  other  facts  are  stated  in  the  opiniosL 

Oeorge  F.  d  W.  H.  Sharp,  for  Appellant 

The  ODTirt  erred  in  nonsuiting  the  plaintiff,  because  it  did 
not  appear  that  the  defendants  were,  in  a  position  to  avail 
themselves  of  the  benefit  of  the  Act  of  1864;  before  they 
oould  invoke  the  Act  in  question  they  must  show  that  they 
were  in  possession  at  the  time  of  its  passage. 

There  was  no  evidence  or  proof  of  an  adverse  possessicHi, 
or  of  any  possession  hostile  to  the  plaintiff,  other  than  the 
admission  that  defendant  was  in  possession  of  the  land  in 
question  at  the  time  of  the  commencement  of  this  action. 
Adverse  possession  is  not  presumed.  {Sharp  v.  Daugney,  83 
Cal.  505.) 

The  plaintiff  was  only  called  upon  to  state  a  prima  facie 
case,  and  this  he  did  when  he  offered  to  prove  a  ri^t  of 
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possession  in  plaintiff^  and  a  holding  adverse  to  that  right  by 
defendant  at  the  time  of  the  commencement  of  this  action* 
(Payne  v.  TreadweU,  16  CaL  220.). 

B.  8.  Brooks,  for  Bespondenl 

There  is  nothing  in  the  Act  of  March  6th,  1884,  -which 
limits  its  operation  in  favor  of  those  who  were  in  possession 
of  land  at  the  time  of  its  passage.  It  applies  to  all  actions 
commenced  more  than  one  year  after  its  passage,  for  lands 
lying  within  the  limits  defined  in  the  Van  If  ess  Ordinance, 
•8  this  was  admitted  to  be. 

We  were  not  called  upon  to  offer  proof  of  adverse  posses- 
sion. When  he  admitted  that  he  had  not  been  in  possession 
for  more  than  five  years  before  the  commencement  of  this 
snit^  he  admitted  adverse  possession,  to  say  the  least.     If  | 

the  plaintiff  had  title  or  prior  possession,  which  is  the  same 
thing  in  this  view,  he  was  in  possession,  nnless  some  one  was 
in  adverse  possessicm.  Admitting  himself  ont  of  possession 
for  five  years,  wael  admitting  title  or  adverse  possession  in 

another.     It  was  admission  of  want  of  title  or  want  of 

I 
seizin.  I 

I 

By  the  Oonrt,  Cbookstt,  J«: 

On  motion  of  the  defendant  a  nonsuit  was  granted  in  this  | 

case  upon  the  plaintiff's  opening  statement  of  the  facts  which 
he  npected  to  prova  These  facts  were:  First — That  the 
land  in  controven^  was  within  the  limits  of  the  Van  Ness  I 

Ordinance.  Seoond — It  was  admitted  that  the  plaintiff  had 
not  been  in  possession  of  the  demanded  premises  within  five 
yeax^  next  before  the  conraiencement  of  the  action,  and  that 
the  action  was  not  commenced  within  one  year  next  after 
the  passage  of  the  Act  of  March  bi\  1864.  Third — That 
five  years  had  not  elapsed  between  the  time  when  the  title 
of  the  city  to  this  land  was  finally  confirmed  and  the  com- 
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meDcement  of  the  action.    Fourth — That  the  defendant  was 
in  possession  when  the  suit  wag  brought 

The  motion  for  nonsuit  was  made  and  granted  solely  on 
the  ground  that  the  plaintiff  had  not  commenced  his  action 
within  one  year  from  and  after  the  passage  of  the  Act  of 
Mardi  4th,  1864,  and  had  not  been  in  the  actual  possession 
of  the  premises  within  five  years  before  the  commencement 
of  the  suit,  and  because  his  action  was  barred  by  the  Act  en- 
titled ^'An  Aet  to  limit  the  time  for  the  commencement  of 
civil  actions  in  certain  cases,"  passed  March  4thy  1864. 

In  his  opening  the  plaintiff  failed  to  state  any  title  or  ri^t 
of  possession  in  himself ,  and  if  the  motion  for  nonsuit  had 
been  made  on  this  ground,  it  ought  to  have  been  granted. 
But  the  defendant  did  not  see  fit  to  rely  on  this  as  a  ground 
of  nonsuit.  If  he  had,  the  Court  might  have  permitted  the 
plaintiff  to  amend  his  statement  and  cure  the  defect  Hav- 
ing omitted  to  rely  upon  this  ground  of  nonsuit  in  the  Court 
below,  he  will  not  be  allowed  to  raise  the  question  for  the 
first  lime  here.  We  can  only  review  die  action  of  the  Court 
on  the  defendant's  motion  as  he  made  it;  and  I  think  the 
Court  erred  in  granting  the  motion  on  the  grounds  stated. 
To  enable  the  defendant  to  avail  himself  of  the  Statute  of 
Limitations  as  a  defense,  it  must  have  appeared  that  he  was 
in  the  adverse  possession  for  the  period  required  by  Uie 
statute,  to  bar  the  plaintiff's  right  of  action.  This  fact  was 
not  shown  or  admitted  to  be  tme,  but  only  that  the  defend- 
ant was  in  possession  when  the  suit  was  brought  Kor  was 
it  any  ground  of  nonsuit,  that  the  action  was  commenced 
more  than  one  year  after  the  passage  of  the  Act  of  March 
4th,  1864.  (Stats.  1868-4,  p.  149.)  The  Act  only  provides 
that  if  the  action  shall  be  commenced  more  than  one  year 
after  its  passage,  and  the  plaintiff  shall  not  have  been  in 
possession  within  the  next  preceding  five  years,  he  shall  not 
be  entitled  to  rely  upon  the  Van  Ness  Ordinance  as  a  muni- 
ment of  title.    But  it  may  be  that  the  plaintiff  had  a  perfect 
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title  or  right  of  poBsession  independent  of  tiie  Van  Nees  Ordi- 
nance. Nothing  appeared  to  the  contrary  in  the  plaintiff's 
opening  statement 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  trial* 


[Mo.  8,286.] 


PATEIOK  PATTEN  v.  N.  B.  HICKS,  A.  S.  HIOKS, 
AND  R  HICKS. 

COVTIAGT     WlTHllf     TUB     BtATUTB     <Mf     FSAUDfl.— >  A     TCllMll     COntreC^     hf 

wlileli  the  plaintiff  agrMi  to  eat  and  dellTer  to  the  defandant  at  ttio 
defendant'a  mlU,  law-loga  aafllcieiit  to  keep  the  defendant'a  mill  run- 
nlnf  to  ita  foil  eapaeltj  for  two  jeara  from  Ita  date,  li  not  to  be  per- 
tensed  wUhlB  oae  year,  and  la  therefore  Told  under  the  Btatnte  of 
Fftiada. 
BacovBBz  ov  Vofo  CoifmAcr. —  For  labor  and  serrloea  performed  under 
a  contraot,  whleh  la  TOld  onder  tto  Btatnte  of  Franda,  a  recoTery  may 
bo  had  by  deelartaif  a  taaaliw  amnnii,  bot  not  by  darlartng  on  tht 
contract  HaaH 

Appbal  from  the  District  Court  of  the  Third  Judicial  Dis- 
triet^  Santa  Cruz  Coun^. 

The  complaint  averred,  that  on  the  10th  d$j  of  Hay, 
18699  the  plaintiff  and  defendants  made  an  agreement,  hj 
which  the  plaintiff  was  to  out  saw-logs  on  the  defendants' 
land  and  deliver  at  the  defendants'  sawmill  sufficient  to  keep 
the  defendants'  mill  running  to  its  full  capacity  for  the  period 
of  two  years  from  the  date  of  the  contract,  and  that  the 
defendants  were  to  pay  the  plaintiff  five  dollars  and  fifty 
cents  per  thousand  feet  for  all  lumber  timber  so  cut  and 
delivered,  to  he  ascertained  and  measured  at  the  tail  of 
defendants'  mill,  and  to  be  so  paid  to  plaintiff  as  fast  as  so 
ascertained  for  said  two  years ;  that  under  said  contract  the 
plaintiff  had  cut  and  delivered  saw-logs  and  lumber  timber 
lo  the  amount  of  seven  hundred  and  ninety  thousand  five 
hundred  and  twenty-three  feet,  which,  at  five  dollars  and 
fifty  esnta  per  thoiuand,'amotmted  to  four  thousand  three 
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hundred  and  forty-fieveiQ  dollars  and  eighty-ser^i  cents. 
The  answer  denied  the  contract  as  alleged,  and  aet  up  that 
it  was  only  a  contract  for  the  milling  season,  from  April 
forward  seven  or  nine  months^  at  five  dollars  per  thousand 
feet>  and  set  up  a  counterelaiuL 

It  appeared  by  the  testimony  that  the  contract  was  a  veihal 
one,  and  no  note  or  memorandum  of  it  was  made  in  writing. 

The  plaintiff  recovered  judgment  in  the  Court  below  and 
the  defendant  appealed^ 

Moore,  Laine  £  Leib,  for  Appellants. 

The  contract  was  void  under  flie  twelfth  section  of  the 
Act  oonoeming  fraudulent  conveyances  and  ccmtracts. 

The  contract  was  denied,  and  the  statute  was,  therefore, 
well  pleaded.  (Browne  on  Frauds,  Sec  511 ;  Fuller  v.  Reed, 
88  CaL  99.)  Moreover,  it  was  alleged  in  the  answer  that 
the  only  agreement  ever  made  between  the  parties  was  Terbal. 
And,  although  the  question  cannot  arise  in  this  case,  yet 
we  cannot  refrain  from  adding  that  the  rule  under  the 
common  law,  that  the  statute  must  be  pleaded  in  order  to 
be  taken  advantage  of ^  cannot  apply  under  our  statute,  for 
by  our  statute  the  contract  is  void,  and  a  void  contract  can- 
not be  made  good  by  any  waiver  in  pleading  or  otherwise; 
nor  oan  it  be  even  made  good  by  an  express  ratification.  By 
the  common  law  the  contract  was  not  void,  but  it  was  in- 
•uiBcient  to  sustain  an  action-^  a  difi^erence  recognized  by 
ma^y  able  opinions.  (See  }9eale  ▼.  Emerson,  26  CaL  294, 
BjidPuUerv.Beed,  88  CaL  HI.)  * 

,.  JMeH  Hoffansad  W.  M.  De  WiUyioT  Bespondent. 

The  defense;  of  the  Statute  of  Frauds  must  be  pleaded  or 
it  wiU  not  avaiL  (Smith  v.  Owen,  21  Cal.  11 ;  McGomb  v. 
Reed,  28  CaL  289 ;.  Tytim  vt.  Walker,  35  CaL  684;  Chitty  on 
Pleading,  YoL  ^,  p.  659;  4  Bing.  470;  Oehome  r.  EndicoU; 
6  Cal.  149 ;  JfopMivi  ^ /pAn«^ 
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The  oontract  is  not  within  the  Statute  of  Fraudfl.  Th^ 
plaintiff  conld,  under  the  contract,  perfonn  his  part  of  it  in 
one  montL  (2  Kent,  713 ;  TolUy  v.  Oreen,  2  Sand.  C.  91 ; 
Moore  r.  Fox,  10  Johns.  244;  MeLees  y.  Hale,  10  Wend. 
426;  Fenton  y.  Emblera,  8  Burr.  1378;  BwseU  ▼.  Blade, 
12  Conn.  455.) 

Bj  the  Court,  BsLOHEiB^  J,: 

The  contract  declared  on  was,  not  to  be  performed  within 
one  year  from  the  making  thereof,  and  the  parties  having 
failed  to  reduce  it  to  writini^'  or  to  make  any  note  or  memo- 
randum thereof,  it  is  within  the  Statute  of  Frauds  and  void. 

For  the  labor  and  services  performed  xmder  this  void  oon- 
tract the  plaintiff  can  only  recover  on  a  quantum  meruit^ 

No  8(uch  count  being  found  in  the  complaint,  the  judgment 
must  be  reversed. 

When  the  caso  is  again  in  the  Court  below  the  plaintiff 
may  amend  his  complaint  if  he  is  so  advised^ 

Judgment  reversed  and  cause  remanded. 

Mr.  Justice  Cbooxstt  did  not  express  aa  opinioiu 


THOMAS  W.  MOOKE  i;.  SAMUEL  BESSE,  SAMUEL 

H.  BE68E,  Airp  JAMES  WILSON. 

\  , 

WukVDmMKT  Salb  of  PBoraRTT. —  A  isle  of  hli  land  bj  a  debtor,  t» 
dofrand  a  creditor,  operatea  kar  a  f read  en  tbe  creditor  only  to  tlie 
extent  of  the  intereet  whldi  the  creditor  woold  hare  aeqnl^  hgr 
parchaae  at  a  aale  ander  ^seeatioa,  of  ttf  land  fraudnlently  eon- 
Teyed. 

SaLa  'o»  'Pi»aMpTidif  Bxoki  uMsaa  ■jjuuwOh>**' A  Jndsaieict  ersdttor, 
by  a  pnrchaae'at  a  aale  under  exetntloiv  of  land  to  whleh  the  jodir 
ment  debtor  had  only  a  preemption  right,  obtalna  no  Intereet  In  the 
land  which  wUl  enable  htn  to  proeore  the  tltla  under  the  ptreemptloB 
lawa  of  the  Unked^  StatoiL 
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riuvD  or  Tsm  Saui  ov  IJjrD  Hbld  obtmbi  PiB-nfFTxoH. —  If  a  jiidf- 
ment  debtor  oells  public  land,  to  which  he  hu  a  preemption  right,  for 
the  purpoee  of  defraadlns  a  creditor,  and  the  pnrchaaer  then  pre> 
•mpts  the  land,  and  obtains  a  patent  therefor,  the  creditor  cannot,  hf 
reason  of  the  frand,  attack  the  patent,  or  the  tiae  held  thereunder. 

Appeal  from  the  District  Court  of  the  Twelfth  Judicial 
Distsricty  City  and  County  of  San  Francisoa 

The  defendants  recovered  judgm^it  in  the  Court  below, 
and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion* 

.  IF.  H.  PaUenan,  for  Appellant 

The  interest  of  a  party  in  possession  and  actual  oocupa&gr 
of  land  of  the  United  States,  open  to  settlement  and  pre- 
emption, is  subject  to  seizure  and  sale  under  execution. 
(CrandaU  v.  Wwxis,  8  CaL  186;  Hovseman  v.  Chase,  12 
CaL  290;  Doran  y.  0.  P.  B.  B.  Co.,  24  CaL  245;  Merritt  y. 
Judd,  14  CaL  69.) 

A  fraudulent  disposition  of  his  property  by  a  debtor,  with 
intent  to  cheat  his  creditors,  authorizes  a  creditor's  suit 
after  judgment,  and  nuUa  bona  return  of  execution.  (Story's 
£q.  Jur.,  Sees.  350,  851,  861.)  The  subsequent  acquisition 
of  the  legal  title  by  the  fraudulent  grantee  does  not  protect 
him,  though  money  paid  for  that  purpose  may  be  awarded 
to  him  out  of  the  avails  of  the  property  <m  a  sale.  A  pur- 
chaser from  a  fraudulent  grantee,  with  notice  of  the  original 
fraud,  stands  in.  the  shoes  of  lus  grantor,  and  must  abide  all 
the  consequences  of  the  just  claims  of  creditors.  (JBaker  y. 
Bliss,  89  K  Y.,  and  cases  (dted.) 

WiUiams  &  Thornton,  for  Bespondent 

Samuel  H*  Besse  never  owned  the  land  He  had  ds^. 
mere  possession,  and  when  he  parted  with  that  nothing  re* 
mained  upon  which  an  execution  against  him  could  be  lev 
ied.     {Uonigomery  y.  Whiting,  40  CaL  294.) 
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If,  at  the  time  of  the  conveyance  by  Samuel  H.  to  Samuel 
Besse,  there  was  a  secret  agreement,  that  the  latter  should 
perfect  the  title  for  the  benefit  of  the  former,  or  that  the 
patent,  when  obtained,  should  enure  to  his  benefit,  then 
0nch  agreement  is  an  absolute  nullity,  so  declared  in  all  the 
preemption  laws  of  the  United  States;  and  the  patentee  of 
the  Gtevemment  would  receive  and  hold  the  title  free  of 
such  incumbrance.  (Vide  Act  of  Cong.,  Sept  4th,  1841, 
Sees.  12,  18.) 

By  the  Court,  Niusy  J.: 

The  defendant,  Samuel  H.  Beese,  being  in  possession  of  a 
portion  of  the  public  land  x>f  the  United  States,  open  to  pre- 
emption and  settlement,  made  a  conveyance  of  the  land  to 
his  father,  the  defendant,  Samuel  Besse,  without  considera- 
tion, and  in  anticipation  of  a  threatened  suit  against  him  by 
the  plaintiff,  and  with  the  intent  to  prevent  the  enforcement 
of  l^e  plaintiff's  claim.  Soon  thereafter  the  plaintiff  com- 
menced suit  upon  his  daim  in  the  District  Court  against 
Samuel  EL  Besse,  and  reoovered  judgment  Execution  was 
issued  upon  this  judgment,  and  returned  nuOa  bona.  After 
the  conveyance  to  him,  and  prior  to  the  date  of  the  judgment, 
Samuel  Besse  filed  his  declaratory  statement  as  a  pre^mp- 
tioner,  and  in  due  time  received  a  patent  for  the  land  from 
the  United  States.  Afterward,  and  more  than  two  years 
after  the  docketing  of  plaintiff's  judgment  against  Samuel 
H.  Besse,  Samuel  Beese  sold  and  conveyed  the  land  for  a 
valuable  consideration,  to  the  defendant  Wilson,  who  had  at 
the  time  of  the  conveyance^  full  notice  of  all  the  eircum- 
stancee  of  the  sale  by  Samuel  H.  Besse  to  his  father.  The 
plaintiff  now  seeks,  by  a  bill  in  equity^  to  subject  the  land 
to  the  lien  of  hia  judpnent 
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The  canveyanoe  from'  Samuel  H.  Besse  to  Iub  father, 
Samuel  Beese,  oould  operate  as  a  fraud  upon  the  plaintifi 
only  to  the  extent  of  the  interest  which  the  plaintiff  would 
have  acquired  by  purchase,  at  a  sale  under  his  execution  of 
the  land  fraudulently  conreyed,  This  interest  could  be  only 
that  which  Samuel  H.  Besse  would  hsTe  had  at  the  time  of 
the  levy  of  execution,  but  for  the  fraudulent  conveyance; 
for  the  interest  of  the  judgment  debto;r  at  the  date  of  the 
levy  in  all  that  passed  by  sale  under  execution. 

Samuel  H.  Besse  had  no  title  whatever  to  the  land.  He 
had  settled  upon  it,  and  was  in  a  position  to  file  a  declara- 
tory statement,  and  take  other  required  steps  to  pitocure  the 
title  of  the  United  States.  This  was  a  personal  privilege, 
which  he  could  exercise  at  his  pleasure,  but  which  he  was 
not  bound  to  exercise,  either  for  his  own  or  for  the  plain- 
tiff's benefit  He  could  at  any  time  abandon  his  possession, 
and  deprive  himself  of  his  right  of  preemption.  He  did 
this  by  his  conveyance  to  Sampel  Besse;  for,  although  he 
could  not  transfer  any  right  of  preemption  arising  from  his 
possession  so  as  to  vest  it  in  another,  he  could  voluntarily 
extinguish  that  right     (Qmnn  v.  Kenyan,  88  CaL  502.) 

It  is  evident  that  the  purchaser  at  a  sale  under  the  plain* 
tiff^s  judgment  oould  have  obtained,  by  means  of  his  pur- 
chase merely,  no  interest  in  the  land  which  would  have  en- 
abled him  to  procure  the  title  under  the  preSmptiaii  laws  <ji 
the  United  States. 

It  follows  that  the  admitted  fraud  in  the  conveyance  from 
Samel  H.  Besse  to  Samuel  Besse  oould  not  affect  the  patent 
which  Samuel  Besse  afterward  acquired,  and  whicdi  the 
plaintiff  could  not  have  acquixed  by  proeeedings  under  his 
judgment 

Judgment  affirmed* 

Mr.  Chief  Justice  Waixaoi^  being  disqualified,  did  not 
sit  in  this  case. 
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I!L  HICES  akb  FETEK  FULEERSOI<r  v.  R  J.  ICDB- 
EAT,  H.  W.  BEIGGS,  J.  M.  BROWNE,  A.  LEWIS, 
Ain>  MES.  AUZELIA  LEWIS. 

IfBCHAXICS'  LiBH  JUaw  —  Constxtutiowai,  Objxctioss  Coxsidbbk>. — J 
The  mechanics*  lien  law  of  1868  la  not  open  to  .the  objection  that  It  la 
nnooaatitntlonal  on  the  ground  that  it  attempta  to  appoint  agents  for 
prlyate  persons,  nor  that  U  confiscates  propetty,  nor  as  to  the  notice 
;  required  of  owners  as  to  responsibility  for  Improttments,  nor  that  It 
attempts  to  take  away  vested  rights  or  to  clothe  prlyate  persons  with 
power    to   divest   citisena   of   their   property. 

liBCBANics'  LuXir^If  the  person  who  claims  a  lUsehaBfca*  lleq  nnder 
the  Act  of  1868,  signs  the  verlflcatJon  atUched  to  the  claira»  th|a  la 
a  saffldent  signing  of  the  claim  within  the  Intent  of  the  Act. 

Samb  —  Kamb  op  Ownvb  to  bk  Statkd. —  Under  the  mechanics*  Uen 
law  of  1668,  It  is  material,  that  the  claim  for  the  haaeilt  of  the  lien 
shall  state  the  name  of  the  owner  or  reputed  owner  of  the  premises* 

8AMB  —  Pleadinq  —  Allboatioit  ab  to  Ownership. —  An  allegation  In 
the  complaint,  that  in  his  claim  iitied  under  the  mechanics*  lien  law, 
the  plaintiff  deseribsd  the  premlaes  as  those  pordiaaed  and  occupied 
by  M.,  is  not  a  sufficient  ayermen^  of  the  ownership  of  H.,  because 
It  la  not  an  ayerment  in  the  complaint  that  M.  owned  the  property, 
but  an  averment  that  the  plaintiff  has  stated  In  his  claim  that  M. 
owned  tha  property,  and  dees  not  ayar  who  owned  the  premise*  at  the 
commencement  of  the  action. 

Essential  Facts  to  bb  Allbobd. —  Unless  the  facts  essential  to  the 
support  of  the  caae  be  alleged  In  the  pleadings,  evidence  upon  such, 
omitted  facts  cannot  be  heard  or  considered. 

Idbm. —  Byldence  of  facts,  or  stipulations  as  to  the  faets  of  a  case,  can- 
not make  a  case  broader  than  it  appears  by  the  allegations  of  the 
pleadings,  nor  do  they  entitle  a  party  to  any  relief  beyond  what  the 
arerments  entitle  him  to. 

Appbai,  from  the  District  Court  of  the  Third  Judicial 
District,  Santa  Clara  County. 

This  was  an  action  to  enforce  a  mechanics'  Hen  upon  prem- 
ises of  which  defendant  Murray  was  in  possession  under  a 
contract  of  purchase  made  with  defendants  A.  Lewis  and, 
Anzelia  Lewis,  his  wife.  The  defendants  Lewis  held  a 
mortgage  upon  the  premises, '  dated  February  10th,  1870, 
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and  had  given  a  quitclaim  conveyance  of  the  same  date  to 
Murray. 

The  defendant  Browne,  in  his  answer,  set  up,  by  way  of 
cro6&-complaint,  a  claim  againet  defendant  Murray,  and 
asked  to  have  a  lien  in  his  own  favor,  filed  April  *30th,  1870, 
enforced.  He  averred  that  in  his  claim  he  had  described  the 
premises  as  follows:  "The  two-story  frame  or  wood^i 
dwelling  house  or  building,  divided  into  eleven  rooms,  with 
eighteen  doors  and  eighteen  windows,  erected  upon  the  lots 
or  lands  heretofore  named,  and  here  more  particularly  de- 
scribed as  the  land  purchased  by  said  R  J.  Murray  of  Mrs. 
A.  Lewis,  and  situated  at  the  junction  of  Lewis  and  Bail- 
road  streets,  in  the  said  Town  of  Gilroy,  and  on  the  east 
side  of  said  Railroad  street,  and  running  sixty-four  feet 
along  ike  same,  <me  hundred  and  forty  feet  along  the  south 
side  of  said  Lewis  street;  said  building  and  premises  being 
the  same  now  occupied  by  the  said  Murray  and  his  family ;" 
and  that  the  premises  are  the  same  as  deaeribed  in  the  plain- 
tifPs  complaint. 

Judgment  was  rendered  for  the  plaintiffs  and  for  the  de- 
fendants Browne,  Briggs,  A.  Lewis,  and  Auzelia  Lewis  — 
the  liens  under  the  mechanics'  lien  law  to  have  precedence  to 
the  mortgage  lien  of  the  defendants  Lewis.  The  defendants 
Lewis  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Moore,  Laine  dk  Lexb,  for  Appellants* 

1.  The  statute  upon  which  the  liens  in  this  case  are  baaed 
is  unconstitutional.  The  first  section  of  the  Act  in  question 
provides  that  a  party  shall  be  charged  for  work  done  and 
materials  furnished  to  himself  or  agent,  and  that  the  one 
having  the  work  in  chaige  shall  be  held  to  be  the  agent  of 
the  owner.  We  submit  that  it  is  not  in  the  power  of  the 
Legislature  to  say  that  any  one  shall  be  held  t6  be  the  agent 
of  another  without  contract  or  agreement.     The  matter  of 
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appointixig  ageats  is  not  left  to  the  L^slature.  The  law- 
TnakiTig  power  may  define  who  may  be  agentSi  or  who  may  be 
authorized  to  select  an  agent,  and  the  mode  of  selection 
or  appointment,  viz:  it  may  prescribe  rules  or  laws  in  that 
behalf,  but  it  cannot  do  the  appointing  itself. .  In  this  case, 
neither  Lewis  nor  Mrs.  Lewis  authorized  or  directed  any  one 
to  construct  this  house  upon  the  premises  mortgaged  to 
them,  and  these  parties,  in  reason  and  justice,  oould  not 
lessen  the  value  of  their  security  by  placix^  such  building 
there.  Yet  under  this  law,  appointing  and  creating  an  agent 
for  Lewis  and  wife,  llieir  security  is  lessened,  viz:  the  de- 
cree not  only  operates  upon  the  house,  materials,  etc.,  but 
authorizes  and  directs  a  srtle  of  the  land  itself,  and  this  upon 
the  theory  of  the  agency  created  by  the  statute.  We  submit 
that  the  L^idature  usurped  this  power,  and  the  statute  is 
void. 

The  third  section  of  the  Act  amounts  to  a  confiscation  of 
property,  and  that  without  crime  or  a  hearing.  It  provides 
that  if  A.  has  a  valid  mortgage  lien  on  '^  Black  Acre,"  upon 
which  stands  a  house  worth  five  hundred  dollars,  that  "  B./' 
the  owner  of  the  land,  may  direct  improvements  to  be  made 
upon  the  house  to  the  extent  of  one  thousand  dollars,  and 
that  the  party  expending  this  one  thousand  dollars  in  repairs 
shall  be  preferred  in  his  lien  to  the  mortgage  lien  of  ^'A. ;'' 
in  other  words,  that  ^'A.,''  without  his  approbati<m,  knowl- 
edge, or  consent^  can  be  improved  out  of  his  lien*  The 
five  hundred  dollar  house  was  all  there  was  of  any  value  in 
the  premises  to  secure  '^A.'s"  mortgage;  yet,  by  this  unau- 
thorized repair  of  one  thousand  dollars,  the  whole  thing  can 
be  sold  for  the  payment  of  the  one  thousand  dollar  improve- 
ment, it  becomes  a  preferred  daim,  and  ''A."  has  nothing 
left  but  the  naked  and  valueless  land ;  the  house  as  improved 
is  moved  off  to  satisfy  the  new  lien.  This,  we  contend,  ia 
beyond  legislative  power. 
^    The  f ourthx  section  is,  if  possible,  worse  than  the  ones  we 
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have  already  noticed.  By  that  section  a  party  must,  within 
three  daya  after  it  comes  to  his  knowledge  that  some  one  is 
improving' him  out  of  his  property  or  security,  give  notice 
that  he  will  not  be  responsible,  by  posting  a  written  notice 
on  the  land  ox  on  the  improvement,  and  if  he  does  not  so  do. 
he  is  held  to  have  aulhorized  the  improvement,  etc.,  and  be 
bound  by  the  lien.  This  section  is  unbending,  and  makes 
no  provision  for  a  party  having  such  a  matter  at  a  place  and 
time  80  as  to  render  it  impossible  that  he  could  give  such 
notice  in  three  days.  Suppose  a  man  owns  and  has  a  mort- 
gage lien  on  properly  at  some  point  in  the  extreme  nortiem 
portion  of  the  State,  and  when  he  is  absent  at  San  Diego  he 
hears  that  some  one  is  improving  him  out  of  it,  he  cannot, 
by  any  possibility,  give  the  notice  in  the  three  days,  and 
must  lose  his  property.  Certainly  tiiis  cannot  be  upheld ; 
the  time  is  unreasonably  short  (See  Cooley's  Constitutional 
Limitations,  p.  366,  Note  8,  where  a  kindred  matter  is  con- 
sidered.) If  this  falls,  the  whole  statute  must  fall,  under  the 
authority  of  Laihrop  v.  Mills,  19  Cal.  630. 

Again,  a  mortgage  lien  having  vested  prior  to  the  im- 
provement of  a  building  or  the  like  on  the  mortgaged 
premises,  it  is  not  m  the  power  of  the  Legislature  to  compel 
the  mortgagee  to  commence  proceedings,  either  by  notice 
or  suit,  before  he  is  required  by  law  to  foreclose  his  lien. 
He  has  a  vested  interest,  which  the  L^slature  cannot  thus 
divest.  (Oooley,  supra,  p.  366.)  This  lien  law  undertakes 
to  give  material  men,  mechanics,  and  artisans,  the  power  of 
public  officers  to  divest  citizens  of  their  property  and  secu- 
rities without  their  knowledge  or  consent.  This,  we  submit, 
is  beyond  the  power  of  the  Legislature  (Cooley,  supra,  p. 
663,  and  Note  1.) 

2.  Browne's  pleading  is  fatally  defective,  in  not  stating 
that  this  lien  contained  the  name  of  the  owner,  or  reputed 
owner  of  the  premises.  He  attempted,  in  his  cross-com- 
plaint, wherein  he  seeks  to  foreclose  such  lien,  to  declare  on 
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this  Ken,  withotit  attaching  it  to  the  cross-complaint,  or  set- 
ting it  out  in  hcBC  verba.  He  mnflt,  therefore,  have  stated 
the  necessary  facts  which  such  lien  must  contain  to  be  valid. 
But  he  omits  to  state  that  the  claim  or  lien  upon  which  he 
was  attempting  to  declare,  contained  or  stated  the  name  of 
the  owner,  or  reputed  owner  of  the  premises.  (F.  F.  Ins. 
Co.,  34  Cal.  60;  Green  v.  CoviUaud,  10  CaL  882;  20  Barb. 
468;  7  Wheat.  522.) 

ZtLck  &  Hoowr,  for  BespandentB. 

The  objection  to  plaintiffs'  lien  made  by  appellants,  lliat 
the  claim  is  for  a  sum  in  gross,  and  does  not  specify  the 
amount  claimed  for  work  and  the  amoimt  daimed  for  mate- 
rials, has  unfortunately  for  them,  be^  already  passed  upon 
and  decided  adversely  to  them  by  this  Oourt  (Heston  v. 
Martin,  11  Oal.  41 ;  Brerman  v.  Swasey,  16  OaL  141 ;  Selden 
V.  MeeJcs,  17  Cal.  128;  Dams  v.  Livingston,  29  CaL  283.) 
And  it  needs  no  argument  on  our  part  to  sustain  the  justice 
and  reason  of  those  decisions.  Plaintiffs'  claim  is  not  for 
one  sum  for  work  and  another  for  materials,  but  for  one 
amount  for  the  whole  job. 

The  next  objection  to  plaintiffs'  lien,  that  it  is  not  signed, 
is  equally  unfortunate.  By  a  parity  of  reasoning,  appellants 
might  claim  that  a  simple  statement  of  account  would  be 
invalid  because  the  person  rendering  it  failed  to  sign  the 
balance  sheet.  The  law  nowhere  requires  the  claimant  to 
sign  the  statement  of  his  demand.  Section  five  of  the  Act 
prescribes  minutely  everything  the  statement  shall  contain, 
and  it  nowhere  requires  it  to  be  signed,  but  in  any  event 
the  verification  is  a  part  of  the  instrument  and  is  signed 
by  plaintiffs  and  that  is  all  the  signature  the  law  requires. 
The  only  good  a  signature  would  do  would  be  to  attest  the 
genuineness  of  the  instrument;  the  law  requires  a  higher 
test — ^the  oath  of  the  parties  to  its  correctness. 

It  is  also  contended  by  appellants  that  Browne's  pleading 
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is  fatally  defective  in  not  averring  that  the  lien  contained 
the  name  of  the  owner  or  reputed  owner  of  the  premises. 

The  statute  requires  the  name  of*  the  "  owner  or  reputed 
owner  to  be  stated  if  known  '*  (Sec  5).  Of  course,  if  the 
name  of  the  owner  was  not  known  it  would  be  impossible 
to  state  it  in  the  lien,  and  it  would  be  absurd  to  aver  that  it 
was  so  stated.  Hence,  such  an  averment-  is  not  necessary  to 
state  a  complete  cause  of  acticm  in  declaring  on  a  lien;  but  if 
it  was  an  omission,  it  was  merely  one  of  form  and  not  a  sub- 
stantial one,  the  allegations  of  the  pleading  being  sufficient 
to  sustain  a  judgment;  and  appellants  have  waived  any 
advantage  they  might  have  taken  of  it  by  failing  to  demur. 

We  are  at  a  loss  to  see,  and  appellants  have  not  informed 
us  in  their  brief,  what  clause  of  the  Constitution  has  been 
violated  in  letter  or  in  spirit  by  the  provisions  of  the  lav 
they  complain  o£  We  certainly  insist  that  it  is  entirely 
within  the  scope  of  the  power  of  the  L^slature  to  say 
what  shall  constitute  an  agency,  and  what  acts  may  consti- 
tute one  man  an  agent  for  another. 

We  deny  that  the  third  section  of  the  Act  amounts  to 
confiscation  of  property.  In  the  case  cited  by  appellants, 
^^A."  has  a  complete  means  afforded  by  which  to  avoid  the 
dire  disaster  witik  which  they  would  have  him  overwhelmed. 
The  law  provides  Hhst  by  serving  a  notice  on  the  building 
that  he  win  not  be  responsible  for  the  improvement,  he  can 
relieve  himself  and  his  interest  therein  from  any  liability  on 
account  of  lien. 

In  reply  to  their  objection  to  the  fourth  section^  we  would 
suggest  that  the  Legislature  is  the  proper  judge  of  the  length 
of  time  within  which  a  notice  should  be  given  to  enable  a 
I)erson  interested  in  the  premises  to  divest  his  interest  therein 
from  responsibility* 
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By  the  Court^  Waixaob,  0.  J, : 

First  —  Upon  a  careful  consideration  of  the  Act  of  March 
80th,  1868,  securing  a  lien  to  mechanics  and  others,  in  con- 
nection with  the  facts  of  this  case,  we  are  o^  the  opinion  that 
the  objections  made  in  argument,  as  to  the  constitutionality 
of  the  Act,  cannot  be  maintained. 

Second — The  objection  that  the  daim  of  Browne  is  not 
signed  by  him  cannot  be  supported.  His  signature  to  the 
verification  attached  thereto  is  a  sufficient  signing  of  the 
claim  within  the  intent  of  the  Act 

Third  —  But  we  think  that  the  amended  answer  and  cross 
complaint  of  Browne  is  radically  defective  and  insufficient 
to  support  the  judgment  he  obtained.  The  statute  (section 
five)  requires  that^e  daim  for  the  benefit  of  the  lien  shall 
state,  among  other  matters,  the  name  of  the  owner>or  reputed 
owner  of  the  premises,  if  known.  The  statement  of  the 
name  of  the  owner  or  reputed  owner  is  material  —  not  less 
so  than  the  statement  of  the  amount  of  the  demand  after 
the  deduction  of  just  credits  and  offsets — the  statute  requires 
both  and  makes  them  equally  indispensable.  The  pleading 
of  Browne  wholly  omits  to  aver  that  his  daim  as  filed  con- 
tains the  required  statement  upon  the  point  of  ownership. 
The  averment,  even  had  there  been  such,  that  the  preouses 
are  those  purdiased  by  Murray  of  Mrs.  Lewis,  and  are  the 
same  premises  occupied  by  him,  is  not  in  substance  an  alle^ 
gation  upon  the  point  of  ownership  or  reputed  ownership. 
But  there  is  no  such  averment  in  the  answer  and  cross  com- 
plaint of  Browne.  The  only  allegation  found  there  in  this 
respect  is  an  all^ation  that  in  his  daim  as  filed  he  described 
the  premises  as  those  so  purchased  and  occupied  by  Murray. 
Upon  general  demurrer  this  must  have  been  held  insuffident 
as  a  substantial  allegation  of  ownership,  or  reputed  own- 
ership, of  the  premises  at  the  time  ,of  the  commencement  of 
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the  actioiu  It  is  true  that  we  can  see  that  the  statement 
itself  is  not  defective  in  the  particular  of  ownership — but 
this  will  not  aid  the  pleading  upon  the  point  By  the  tenth 
section  of  the  Act  the  pleadings  in  such  cases  as  this  are 
required  to  be  the  same  as  in  other  cases.  It  has  so  often 
been  determined  that  unless  the  facts  essential  to  the  sup- 
port of  the  case  be  alleged  upon  the  record,  evidence  upon 
such  omitted  facts  cannot  be  heard  or  considered,  that  a 
citation  of  authority  upon  the  point  is  unnecessary.  Evi- 
dence of  facts,  or  stipulations  as  to  the  facts  of  a  case,  cannot 
make  the  case  broader  than  it  .appears  by  allegaticm,  nor  can 
a  party  by  mere  force  of  facts  admitted  or  proven  become 
entitled  to  relief  to  which  he  would  not  have  been  entitled 
had  his  case  been  resisted  only  hj  general  demurrer  inter- 
posed to  the*  pleadings  upon  which  he  relies. 

The  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

CbockbtTj  J.,  dissenting,  in  part: 

The  claims  or  statements  filed  in  the  Beeorder's  office  by 
the  material  men  and  laborers,  for  the  purpose  of  securing 
their  liens,  were  substantially  in  compliance  with  the  statute. 
When  materials  are  furnished  and  labor  performed  under  one 
contract  for  a  gross  sum,  it  is  not  only  unnecessary  but  would 
be  impossible  to  specify  in  the  statement  or  notice  of  lien 
how  much  of  the  sum  due  accrued  for  materials  furnished, 
and  how  much  for  labor  performed.  The  contract  being  that 
the  whole  were  to  be  paid  for  by  a  gross  sum  it  is  unneces- 
sary to  apportion  the  amount  between  the  two.  {Heston  v. 
Martm,  11  Cal.  41 ;  Brennan  v.  Swasey,  16  CaL  141 ;  Seldei\ 
V.  Meek8rl7  Gal.  128;  Davis  v.  Livingston,  29  CaL  283.) 
Nor  is  it  necessary  that  the  statement  should  be  signed  by  the 
claimant,  provided  it  appears  in  the  body  of  the  statement 
who  the  daimant  is  and  fay  whom  the  materials  were  fu^ 


April}  1S72.]  Hicks  o.  Hubiult^  523 


•c  Oockfttt,  J.,  ffitwung,  iB  put 


nighed  or  the  labor  performed;  and  provided^  also,  the  state- 
meat  is  verified  by  the  claimant  These  would  sufficiently 
identify  the  claimajQt  and  authenticate  the  statement  without 
the  actual  signature  of  the  claimant  to  the  body  of  the  state- 
meat  No  useful  purpose  could  be  subserved  by  his  signa- 
ture to  the  body  of  the  statement  which  he  verifies  with  his 
oath,  "Not  is  it  essential  that  it  should  appear  on  the  face  of 
the  statement  in  express  terms  that  the  materials  furnished 
were  actually  used  in  the  construction  of  the  building.  The 
language  of  the  first  section  of  the  statute  is  that  any  person 
**  furnishing  materials  of  any  kind  to  be  used  in  the  construc- 
tion, alteration/'  etc,,  ^^of  any  building/'  etc.,  shall  have  alien 
thereon ;  and  the  fifth  section  prescribes  the  method  by  which 
the  lieoQ  is  to  be  secured.  It  requires  the  person  claiming 
the  lien  "  to  file  with  the  County  Eecorder  of  the  county  in 
which  toch  building  or  other  improvement,  or  some  part 
thereof,  shall  be  situated,  a  claim  containing  a  true  statement 
of  his  demand,  after  deducting  all  just  credits  and  offsets, 
with  the  name  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed 
or  to  whom  he  furnished  the  materials,  and  also  a  description^ 
of  the  properly  to  be  charged  with  said  lien  sufficient  for 
identification,  which  claim  shall  be  verified  by  the  oath  of 
himself  or  of  some  other  person.  (Stats.  1867-8,  p.  689.) 
In  Dcms  v.  Livingston,  29  Cal.  283,  a  similar  question  arose 
under  the  Act  of  1862,  and  it  was  held  that  the  notice  from 
the  material  man  to  the  owner  need  not  specify  that  the 
materials  furnished  were  actually  used  in  the  building.  The 
statute  we  are  considering  does  not  require  that  the  state- 
ment shall  aver  in  terms  that  the  materials  furnished  were 
actually  used  in  the  building.  But  if  it  did,  I  think  it  suffi- 
ciently appears  from  the  verified  statement  of  the  defendant 
Browne  that  the  lumber  furnished  by  him  wa3  in  fact  used 
in  the  building.  It  appears  on.  the  face  of  the  statement 
tiiat  he  ooznmenced  to  furnish  the  lumber  in  November, 


624  HioKB  i;.  MuxR^T.  [Snp.  Gt 

Opinion  of  Crockett,  J.,  dlSMntlng,  In  iMit. 

1869,  and  that  the  greater  portion  thereof  was  fomiahed 
before  the  10th  day  of  March,  1870,  on  which  day  the  owner 
of  the  building  entered  into  a  written  contract  to  pay  Browne 
for  all  the  lumber  furnished  by  him  for  the  building  within 
six  months  from  the  10th  day  of  February,  1870.  I  think 
the  inference  is  irresistible  that  the  lumber  furnished  by 
Browne  was  actually  used  in  the  building.  It  is  claimed, 
however,  on  behalf  of  the  appellants,  that  the  averments  in 
Browne's  cross-complaint  are  so  defective,  in  substance,  bb 
not  to  support  the  judgment  in  his  favor.  The  alleged 
defect  consists  in  the  omission  to  aver  in  the  pleadings  that 
his  statement  filed  in  the  Recorder's  office  set  forth  the  name 
of  the  owner  of  the  building  or  land.  The  agreed  statement 
of  facts  on  which  the  action  was  tried,  shows  that  the  veri- 
fied statement  was  not  defective  in  this  particular;  and,  if 
the  pleading  was  not  as  full  and  explicit  as  it  mi^t^  and 
perhaps  should  have  been,  in  setting  forth  the  contents  of 
the  verified  statement  in  this  respect,  it  is  too  late,  after 
judgment,  to  raise  this  point  for  the  first  time  in  this  Court. 
The  averments  of  the  cross-complaint  in  respect  to  the 
oontents  of  the  verified  statement  filed  by  Browne  are,  that 
it  contained  '^  a  true  statement  of  his  demand  against  said 
defendant  Murray,  after  deducting  all  credits  and  ofiFsets, 
with  a  correct  description  of  the  premises  to  be  charged; 
which  said  description  is  as  follows,  to  wit:  the  two-story 
frame  or  wooden  dwelling  house  or  building,  divided  into 
eleven  rooms,  with  eighteen  doors  and  eighteen  windows, 
erected  upon  the  lots  or  lands  heretofore  named,  and  here 
more  particularly  described  as  the  land  purchased  by  said 
R.  J.  Murray  of  Mrs.  A.  Lewis,  and  situated  at  the  junction 
of  Lewis  and  Eailroad  streets,  in  said  town  of  Gilroy,  and 
on  the  east  side  of  said  Railroad  street,  and  running  sixty* 
four  feet  along  the  same,  one  hundred  and  forty  feet  along 
the  south  side  of  said  Lewis  street;  said  building  and  prem- 
ises being  the  same  now  occupied  by  the  said  Murray  and 
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hiB  ftrnfly."  The  eroea-coxnplaint,  it  k  troe,  eontainB  no 
direct  arennent  that  the  verified  statement  set  forth  the 
name  of  Mnrray  as  the  owner,  or  reimted  owner,  or  that  the 
owner  was  nnknown ;  nevertheless,  it  sets  forth  vhe  deecrip- 
^^n  of  the  premises  as  contained  in  the  verified  statement 
in  which  the  lot  is  described  '^  as  the  land  purchased  by  said 
B.  J.  Murraj  of  Mrs.  A.  Lewis,"  and  it  farther  shows  that 
**  the  said  building  and  premises ''  are  '*  the  sam^  now  oceu- 
pied  by  the  said  Murray  and  his  family/' 

The  statute  prescribes  no  formula  for  the  verified  state- 
nrent;  but  simply  directs  that  it  shall  contain  **  a  true  state- 
m  wt  of  his  demand,  after  deducting  aU  just  credits  and  off- 
sets, with  the  name  of  the  owner  or  reputed  owner,  if  known, 
and  also  the  name  of  the  person  by  whom  he  was  employed 
or  to  whom  he  furnished  the  materials,  and  also  a  description 
of  the  property  to  be  charged  with  said  lien  sufficient  for 
identification.'' 

TTie  verified  statement,  as  described  in  the  cross-complaint, 
sets  forth  that  the  lot  is  the  same  purchased  by  him  of  Mrs. 
Lewis,  and  the  natural  inference  is  that  Murray  continued  to 
be  the  owner;  and  more  particularly  when  this  is  coupled 
with  the  further  fact  that  Murray  caused  the  building  to  be 
erected,  and  on  its  completion  occupied  it  with  his  family, 
aU  of  which  facts  appeared  from  the  verified  statement  as 
described  in  the  cross-complaint. 

If  the  pleading  was  defective  in  the  particular  referred  to, 
it  was  defective  in  form  only  and  not  in  substance.  Such 
defects  can  be  reached  by  special  demurrer  only,  and  the 
objection  to  such  a  pleading  cannot  be  raised  for  the  first 
time  in  this  Court.  I  am,  therefore,  of  opinion  that  the 
cross-complaint  is  sufficient  to  support  the  Judgment. 

We  are  also  urged  to  hold  the  Act  of  March  30th,  1868, 
securing  a  Hen  to  mechanics  and  others,  to  be  unconstitu- 
tional in  several  of  its  provisions ;  but  after  a  careful  consid- 
eration of  the  argument  of  counsel,  I  see  no  reason  to  doubt 
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the  oonstitutioziality  of  the  statute  in  the  particulars  which 
are  specified;  and  even  though  I  entertained  a  graye  doubt 
on  the  subject,  this  wotUd  not  justify  me  in  holding,  the  Act 
to  be  void.  Statutes  are  set  aside  by  the  Court  as  unconsti- 
tutional only  In  dear  cases,  where  there  is^no  room  for  rea- 
sonable doubt. 
I  am  of  the  opinion  that  the  judgment  should  be  affirmed. 


[No.  S,672.] 


IL  XABQITABT  ▲vo  H.  H.  BREWER  v.  JOSEPH 
BRADFORD  ato  JAMES  COCKBILL. 

JkMMmmmmKT. —  An  wtoppel  l»  fKifo  does  not  constltate  nn  element  in 
abendonment,  nor  is  It  one  of  the  circnmstances  from  which  an  abandon- 
ment may  he  found. 

ESTOPPSL  IX  Pais. —  A  party  cannot  be  estopped  by  matters  ii»  paU, 
unless  at  the  time  the  estoppel  was  worked  he  held  the  title. 

ByiDBNcn  OF  ▲  Pabtt  to  an  Action. —  Before  a  party  in  interest  can 
be  prevented  from  testifying  to  matters  which  occurred  prior  to  the 
death  of  another,  on  the  crround  that  the  opposite  party  claims  under 
or  is  the  representative  of  such  deceased  person,  It  must  be  shown 
dearly  that  the  opposite  painty  occupies  such  position. 

Appeal  from  the  District  Court  of  the  Eleventh  judicial 
District,  El  Dorado  County. 

This  was  an  action  of  ejectment  brought  to  recover  a  part 
of  a  water  ditch.  In  1857  John  Curran  and  others  con- 
structed a  ditch  from  the  falls  of  the  Gold  Hill  Canal  to  a 
mining  claim  called  the  "  Curran  Claim."  In  1860-61  Cur- 
ran, with  the  assent  of  the  other  owners,  sold  the  ditch  and 
claim  to  defendant  Bradford,  and  one  Wm.  T.  Davis,  who 
died  in  September,  1868.  In  1862  one  Charles  Aler  dis- 
covered a  mining  claim  on  Starr  Hill.  He  made  a  verbal 
agreement  with  Davis  that  Davis  should  give  him  one  half 
the  ditch  for  one  half  the  claim.  Afterwards,  in  1868,  Davis 
and  Aler  agreed  to  sell  one  Bingham  a  fourth  interest  of 
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ditch  and  daim.  The  daim  on  Starr  Hill  wad  not  on  the 
line. of  :the  ditch,  and  in  order  to  get  water-to  the  claim 
it  was  neoeBsaiy  to  construct  a  flume  from  the  ditch'  to  Starr 
HilL  This  flume  waa  constructed  by  Daris,  Aler,  and  Bing- 
ham, from  a  point  on  the  ditch  at  Tinnie's  Vineyard;  and  it 
is  only  t^iat  portion  of  the  ditch,  extending;  from  the  falls  in 
the  Gold  Hill  Canal  to  Tinnie's  Vineyard  that  is  in  contro- 
versy in  this  action«  All  that  portion  of  the  diteh  extending 
from  Tinnie's  Vineyard  to  the  Curran  Claim  is  not  men- 
tioned in  the  complaint.  The  ditch  was  used  up  to  1865  by 
Davis  and  Bingham,  taking  out  water  at  Tinnie's  Vineyard, 
and  the  defendants,  taking  it  at  Curran  Claim ;  on  the  23d 
of  August,  1867,  Dayis  and  Bingham  executed  a  deed  to 
Tie  Hoon  and  Ah  Sing  of  the  claim  on  Starr  or  Cement 
Hill;  after  describing  the  claim,  the  deed  contains  this 
clause:  ^^ embracing  a  cabin,  and  all  ditches,  races,  and 
flumes,  etc,  now  on  and  used  for  the  working  of  said  claim, 
including  about  one  mile  of  flume  for  the  purpose  of  bring- 
ing water  to  said  claim."  This  one  mile  of  flume  was  the 
means  used  for  bringing  water  from  the  "  Curran  Ditch." 

On  the  first  of  July,  1868,  Ah  Young  and  Ah  Gee  deeded 
the  same  property  to  the  plaintiffs,  and  upon  this  deed  the 
plaintiffs  base  their  right  of  action. 

Defendant  Cockbill,  in  his  answer,  alleged  that  in  May, 
1865,  he  purchased  said  Davis'  undivided  half  of  the  ditch, 
in  consideration  of  three  hundred  dollars,  and  paid  the  price^^ 
and  was  placed  in  possession,  and  made  improvements  on 
the  ditch,  and  had  since  remained  in  possession ;  that  Davis 
promised  to  make  him  a  deed,  but  failed  to  do  so,  and  that 
Ae  plaintiffs  bought,  well  knowing  that  he  was  in  possession 
under  a  claim  of  right.  He  asked  that  the  plaintiffs  be  com- 
pelled to  convey  to  him. 

On  the  trial  the  defendant  Bradford  was  called  as  a  wit- 
ness by  the  attorney  for  the  defendants,  and  was  asked 
several  questions  in  relation  to  who  had  possession  of  the 
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ditch  and  used  it  prior  to  Davis'  deatk  Tlie  plaintiffs 
objected  to  any  evidence  on  these  points  being  given  by 
Bradford,  because  they  claimed  tiUe  under  Davi;^.  The 
Court  sustained  the  objection*  It  did  not  ajqpear  on  the  trial 
that  Bradford  had  ever  sold  his  interest  in  the  ditch,  and  as 
Davis  and  Bingham's  deed  to  the  Ohinamen  was  a  conyey* 
anee  of  the  entire  property,  the  plaintiff  insisted  that  his 
failure  at  tiie  time  to  object  to  Davis's  sale,  either  estopped 
him  or  amounted  to  an  abandonment. 

The  plaintiffs  had  judgment  and  the  defendants  appealed. 

The  other  facte  are  stated  in  the  <^inion. 

Oeorge  E.  WiUiamB,  iar  Appellants. 

Bradford  has  never  sold  his  interest,  and  it  is  that  interest 
which  he  claims  in  this  action. 

The  Court  must  have  concluded  that  the  evidence  was  not 
strong  enough  to  sustain  an  estoppel  in  pais,  or  an  abandon- 
ment, and  therefore  in  its  instruction  it  mixes  the  two.  This 
instruction  contains  a  new  definition  of  abandonment.  (See 
Richardson  v.  MeNvlty,  24  Cal.  846.)  The  instruction  does 
not  correctly  define  an  estoppel  in  pais.  (Davis  ▼.  Dains,  24 
Cal.  40.) 

Oeo.  0.  Blanchard,  Chas.  F.  Irwin,  and  (ho.  H.  Ingham, 
•for  Bespondents. 

The  instruction  was  correct,  whether  applied  to  abandon- 
ment or  estoppel  Bradford  relied  on  prior  possession,  and 
an  abandonment  may  be  inferred  from  acts  of  omission  as 
well  as  commission.  (Davis  v.  Perley,  80  Cal.  637.)  The 
instruction  as  to  estq>pel  gives  the  correct  mia  (D^kins  ▼. 
Davis,  26  CaL  28.) 
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By  the  Oourt,  BEODxSy  J«: 

The  second  infitnictioia  given  to  the  jury  at  the  plaintiff's 
request  is  as  foUows:  ^Should  the  jury  find  from  the  testi- 
mony thai  Bradford  ever  had  any  interest  or  title  in  the 
property,  they  may  take  into  consideration  whether  he  had 
divested  himself  of  such  title,  either  by  abandonment  or 
otherwise.  The  question  of  abandonment  is  one  of  inten- 
tion,  of  which  the  jury  are  the  exclusive  judges ;  and  in  order 
to  determine  such  intention,  they  must  take  into  consideration 
all  the  facta  and  circumstances  before  them ;  and  if  they  find 
that  Bradford  stood  by  and  saw  Davis  make  a  sale  of  the 
ditch  to  plaintiffs  or  their  grantors,  and  made  no  objection  or 
asserted  any  title  in  himself,  he  is  bound  by  the  sale."  The 
instruction  is,  in  our  opinion,  objectionable.  It  mingles  to- 
gether, in  such  manner  as  to  mislead  the  jury,  two  legal  prop- 
ositions which  are  quite  distinct  and  proceed  on  different 
principles  —  abandonment  and  estoppel  in  pais.  It  appears 
to  treat  an  estoppel  in  pais  as  constituting  an  element  of 
abandonment,  or  as  one  of  the  circumstances  from  which  it 
might  be  foond  by  the  jury.  But  a  party  cannot  be  held  as 
estopped  by  matters  in  pais,  to  assert  title,  unless  at  the 
time  when  it  is  claimed  the  estoppel  was  worked,  he  held  the 
'  title.  If  he  then  held  sudi  title,  it  cannot  at  the  same  time 
be  claimed  that  he  lost  it  by  abandonment 

The  testimony  of  defendant,  Bradford,  as  to  matters  which 
transpired  before  the  death  of  Davis,  was  objected  to  by  the 
plaintiff  on  the  ground  that  they  are  the  representatives  of 
Davis  within  the  meaning  of  section  OJiree  hundred  and 
ninety-three  of  the  Practice  Act  They  claim  title,  as  we 
understaand  the  case,  through  two  deeds :  The  deed  of  Davis 
and  Bingham  to  Tie  Hoon  and  Ah  Sing,  and  the  deed  of  Ah 
Young  and  Ah  Gee  to  plaintiff,  Marquart.  The  testimony  is 
not  sufficient  to  show  that  the  grantees  in  the  fiist^  and  the 
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grantors  in  the  second  deed  are  the  flame  persima.  It  not  ap- 
pearing that  the  plaintiffs  were  the  representatives  of  Davis 
within  the  construetion  of  that  8ec^<m,  as  givea  in  Davis  v. 
Davis,  26  Cal.  23,  the  objeotion  to  the  testimonj  ahoold  have 
been  overruled 

Judgment  and  order  reversed  and  eauae  remanded  iot  a 
new  triaL 
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THE  PEOPLE  OF  THE  STATE  OP  OALIFORIJIA  p. 
GEO.  C.  BEOTHERTON  aot  LEWIS  a  BEOTH- 
EETOK 

lUFUMD  Bias. —  An  lUQiialtlled  expreMbm  of  aa  oplnton,  crcn  tkmigk 
the  opinion  itself  be  of  a  qnallfled  chametttrt  la  ground  of  diaUence 
for  Implied  Una. 

Bamm  —  WHaai  Challbnob  ocoht  to  bb  ALLomDd — When,  aftar  proper 
InTOstlgation  had,  donMa»  mora  or  less  srava,  aa  to  the  actual  state 
of  mind  of  the  Juror  atiU  remaln%  the  ^hallanfs  fbr  ImpUad  Uaa  ahonld 
be  allowed. 

Appeal  from  the  Mnnieipal  Criminal  Oourt  of  tfaa  Oity 
and  Oonnly  of  San  Francisco. 

The  facts  are  stated  in  the  opinion. 
0.  W.  Tyler,  for  Appellant 

Attorney  General  Love  and  Dietriei  Athmvjf  Murphf,  for 

Respondent. 

By  the  Coorti  Waixaob,  0.  J,; 

The  prisoners^  George  and  Lewis  Broiherton,  were  oon- 
▼icted  of  the  crime  of  forgery,  and  their  motion  for  a  new 
trial  being  denied  they  appeal  from  the  judgment  and  from 
the  order  denying  a  new  trial. 

In  impaneling  the  trial  jury,  one  Butler  was  called  and 
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examined  as  to  his  competency  to  ait  as  a  juror.  He  stated, 
in  answer  to  questions  propounded  by  counsel  for  the  pris- 
oners, that  he  had  read  a  newspaper  accoimt  of  a  previous 
trial  of  thd  prisoners  upon  the  same  indictment;  that  he 
formed  an  opinion  at  the  time  that  the  prisoners  were  guilty ; 
that  he  had  expressed  that  opinion,  and  that  he  had  not 
heard  or  read  anything  since  then  to  change  it.  In  his  ex- 
amination by  the  coimsel  for  the  prosecution,  he  stated  that 
his  opinion  was  formed  not  only  from  reading  the  news- 
papers, but  also  from  conversations  he  had  had  with  different 
parties,  though  these  persons  knew  nothing  more  than  what 
they  had  learned  from  general  public  rumor.  Upon  being 
examined  by  the  counsel  for  the  prisoners,  he  again  stated 
that  he  had  expressed  his  opinion.  The  counsel  for  the 
prisoners  then  challenged  Butler  for  Implied  bias:  First, 
because  he  had  formed  an  unqualified  opinion  as  to  the  guilt 
of  the  prisoners;  second,  because  he  had  expressed  that 
opinion.  The  challenge  was  overruled  by  the  Court,  and 
Butler  was  thereupon  peremptorily  challenged  by  the  pris- 
oners, whose  peremptory  challenges  were  exhausted  before 
the  jury  was  completed.  It  is  too  late,  in  this  Court  at  least, 
to  argue,  as  has  been  attempted  by  counsel  for  the  prosecu- 
tion, that  the  unqualified  expression  of  an  opinion,  even 
though  the  opinion  itself  be  of  a  qualified  character,  is  not 
ground  of  challenge  for  implied  bias.  This  position  was 
distinctly  taken  and  as  distinctly  overruled  here  fifteen  years 
ago,  in  People  v.  Cottle,  6  CaL  227,  and  the  doctrine  of 
that  case  has  ever  since  then  been  approved;  and  in  Ths 
People  V.  Edwards,  41  Oal.  640,  referring  to  the  case  of 
People  V.  Ccttle,  supra,  we  used  this  language:  ''The  stat- 
ute declares  that  the  unqualified  expression  of  an  opinion 
as  to  the  gnilt  or  innocence  of  the  prisoner  is  ground  of  chal- 
lenge for  implied  bias.  When  such  diallenge  is  interposed, 
it  is  no  answer  to  say  that  in  the  mind  or  thought  of  the 
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party  the  opinion  was  qnalified,  if  in  the  form  of  expres8i(m 
it  was  unqualified*'' 

In  People  v.  Cottle,  6  Cal.  228|  one  of  the  jurors,  on  his 
examination  as  to  his  oompetenoj,  said  that  he  had  not 
formed  or  expressed  an  unqualified  opinion  as  to  the  guilt 
or  innocenoe  of  the  defendant ;  that  he  had  formed  a  quali- 
fied opinion,  founded  upon  report  merdy,  which  opinion  he 
had  expressed,  but  that  in  expressing  it  he  had  not  expressed 
anv  qualification.    In  that  case  Mr.  Chief  Justice  Mus&ay 
said:  *^ It  is  argued  bj  the  Attorney  General  that  there  is  a 
difference  between  expressing  an  unqualified  opinion  and 
the  unqualified  expression  of  an  opinion,  and  so  there  is,  if 
we  resort  to  a  verbal  criticism,  or  mere  metaphysical  dis- 
quisition.    It  was  not  the  intention  of  the  L^slatore  to 
leave  the  rights  of  parties  to  rest  upon  so  narrow  and  dan- 
gerous a  foundation.     Their  obvious  intention  was  to  ^- 
elude  from  the  jury-box  every  one  who  had  either  formed 
an  unqualified  opinion,  or  having  formed  an  opinion,  had 
expressed  it  without  qualification."    We  are  referxed  to  the 
Act  of  March  80th,  1868  (Acts  of  1867-8,  p.  704),  as  pre- 
e>cribing  a  new  rule  on  this  subject;  but  upon  careful  read- 
ing of  that  Act  it  will  be  found  that  it  refers  to  ihe  state  of 
mind  of  the  juror  alone,  and  does  not  touch  the  question  of 
the  effect  produced  upon  his  oompetenqy  by  his  unqualified 
expression  of  an  opinion.    Under  the  rule  established  by  the 
uniform  and  repeated  decisions  of  this  Court  upon  the  p<Mnt, 
we  are  constrained  to  hold  that  the  overruling  of  the  chal- 
lenge made  against  Butler  was  an  error  entitling  the  pris- 
oners to  a  new  trial.    It  is  proper,  in  this  connection,  to  say 
that  in  no  cases  coming  before  this  Court  is  there  found  to 
be  more  practical  difficulty  than  in  those  involving  questions 
of  the  mere  state  of  mind  of  a  juror  upon  a  ehallenge  for  im- 
plied bias  by  reason  of  an  opinion  entertained  as  to  the  guilt 
or  innocence  of  the  accused.    If  the  opinion,  as  formed,  be 
qualified,  then  he  is  competent  as  against  such  a  ohallenge; 
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but  if  Tinqnalified,  then  he  is  incompetent  Experience, 
however,  shows  that  in  the  majority  of  instances,  even  the 
most  intelligent  class  of  jurors  are  unable  to  distinguish  the 
one  from  the  other,  for  it  is  seen  that  when  questioned  bv 
Court  or  counsel  they  often  readily  adopt  the  views  sug- 
gested at  the  moment  by  either,  rendering  it  difficult,  if  not 
impossible,  for  the  trial  Court  to  determine  whether  the 
challenge  should  be  allowed  or  overruled.  An  inquiry  made 
as  to  the  state  of  the  mind  of  a  person  upon  a  given  point  or 
a  question  as  to  whether  the  mind  is  merely  impressed,  and 
to  what  degree  impressed,  with  the  truth  or  falsity  of  a 
given  proposition — ^whether  an  opinion  upon  the  question  has 
been  formed  at  all,  and  if  formed,  whether  that  opinion  is 
qualified  in  its  character  or  is  fixed  and  determinate.  All 
these  are,  in  themselves,  inquiries  of  a  highly  metaphysical 
character,  and  when  embarrassed,  as  they  usually  are,  by  a 
want  of  precision  in  the  answers  of  the  party  inquired  of, 
are  frequently  impossible  of  exact  solution.  Under  such  cir- 
cumstances, and  when  after  proper  investigation  had,  doubts, 
more  or  less  grave  in  their  character,  as  to  the  actual  state 
of  mind  of  the  juror  still  remain,  it  is  better  that  the  chal- 
lenge, if  insisted  upon,  be  allowed,  for  by  that  course  injus- 
tice can  rarely  be  done  the  prisoner;  and  even  should  there 
be  a  technical  error  committed  in  allowing  the  chaUenge,  a 
new  trial  will  not  for  that  reason  alone  be  directed. 

Judgment  and  oirder  reversed,  and  cause  remanded  for  a 
new  trial. 

Neither  Mr.  Justice  RHonn  nor  Mr.  Jnctioe  Obocnarra 
participated  in  this  deciaioa 
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Avtament  for  ▲p^ellant 
tNo.  8,129.1 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
E.  W.  MORSE,  KKD  CERTAIN  REAL  ESTATE 
AND  IMPROVEMENTS. 

ImnBBST  Tax  Fuot)  of  Bik  Diboo  Coumtt.— The  ''Intereit  Tax 
Fund  "  mentioned  In  the  Act  of  March  18th,  186S,  "  to  prorlde  for  the 
government  of  the  County  *of  San  DIeso,'*  wu  Intended  to  tike  the 
place  of  the  **  Interest  tax,"  required  to  be  leyled  hy  the  Act  of  lihy 
4th,  1S55,  '*  to  fond  the  debt  of  aaid  county  and  provide  for  the  pay- 
ment of  the  same,"  and  was  also  Intended  to  pay  the  Interest  on  the 
old  bonds  of  the  conntj  in  case  the  holders  should  not  choose  to 
accept  the  terms  of  payment  offered  by  the  said  Act  of  1868. 

OOUNTT  iKDBBTEDNXSs. —  The  Legislature  cannot  require  the  eredltora  of 
a  county  to  surrender  their  evidences  of  Indebtedness,  and  accept  new 
ones  different  In  terms  from  the  old,  but  it  may  refuse  to  provide  funds 
to  pay  any  portion  of  the  old  indebtedness,  unless  the  creditors  wUl  ac- 
cept new  CTldences  in  p)ace  of  the  old,  and  for  a  less  sum. 

Ilinf. —  There  Is  no  constitutional  objection  to  a  law  which  provides  a 
county  fund,  out  of  which  the  holdan  of  eoiunty  Indebtedness  can 
obtain  fifty  per  cent  of  the  nominal  value  of  their  demands,  whenever 
they  may  choose  to  accept  of  that  sum. 

DOTT  OF  Absbbbobs. —  Ab  Assessor  may  assess  and  place  a  valuation 
on  a  block  in  a  dty,  as  a  whole,  when  one  man  owhb  It,  without 
placing  a  separate  Faluatloa  on  the  aeveral  lots  Into  which  It  *is 
divided. 

Appeal  from  the  District  Court  of  the  Serenteenth  Jndi- 
eial  District,  San  Di^o  County. 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

John  L.  Love,  Attorney  General,  and  W.  MeNealy,  Dis* 
triet  Attorney  of  San  Diego  County,  for  Appellant. 

Statutes  must  be  construed^  if  possible,  so  as  to  give  effect 
to  each  of  their  provisions,  and  even  where  an  unconstitu- 
tional provision  is  in  the  nature  of  a  condition  to  the  main 
purpose  of  the  law,  its  invalidity  will  not  necessarily  invali- 
date tihie  whole  law,  if  the  remaining  provisions  are  suiBciait 
to  effect  diat  main  purpoaa    {Robinson  v.  Bidwell,  22  Cal. 
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894;  French  v.  TeschemaJeer,  24  Cal.  539.)  Stripping  the 
act  in  question  of  that  part  which  declares  that  none  of  the 
unfunded  indehtednesB  shall  be  a  legal  and  valid  claim 
against  the  county,  nnless  allowed  by  the  Board  of  Commis- 
sioners created  by  the  Act,  and  which  attempts  to  force  the 
holders  of  this  indebtedness  to  submit  it  to  the  Board,  which 
iLas  been  held  to  be  unconstitutional  in  the  oase  of  Rose  v. 
Estvdillo,  39  Cal.,  and  giving  such  a  construction  to  the 
balance  of  the  Act  in  order,  if  possible,  to  give  effect  to  all 
its  other  provisions.  The  Act  would  then  provide  that  this 
Board  should  examine  into  all  such  claims  as  should  be 
voluntarily  submitted  to  them  by  parties  who  desired  to 
avail  themselves  of  the  Act,  and  to  allow  such  as  they  found 
to  be  just,  and  to  draw  warrants  therefor,  which  are  to  be 
payable  out  of  the  Floating  Diebt  Redemption  Fund  in 
question. 

After  these  claims  had  tleen  so  funded  they  became,  ac- 
cording to  the  decision  in  Rose  v.  EstudiUo,  89  OaL  270, 
conclusive  evidence  of  being  just  and  legal  within  the  mean- 
ing of  ^e  act,  and  could  certainly  be  paid  according  to  its 
terms. 

This  in  itself  is  merdy  a  matter  of  legislative  policy,  and 
is  certainly  not  subject  to  review  by  the  Court?.  While  that 
portion  of  the  Act  which  attempts  to  force  the  creditors  to 
accept  these  terms  is  unconstitutional,  still,  when  it  is  left 
optional  with  them  to  accept  or  not,  it  is  no  longer  a  law 
impairing  the  obligation  of  contracts. 

Levi  Chaae,  for  Bespondents. 

The  object  of  the  law  having  oeaaed  to  exist,  tiie  law  must 
eeaae  to^x^^erate.  The  Legislature  cannot  declare  Hie  legal 
debts  of  a  county  invalid  or  authorize  a  commission  to  dd 
so.  The  objeot  of  the  law  was  to  compel  the  holders  of 
scrip,  and  other  evidencea  of  county  indebtedness  to  deliver 
them   up   and   take  therefor  what  a  Board  of  Commis- 
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Bioners  might  determine  on.  The  sections  containing 
snch  provisions  are  so  blended  with  the  others  that  they 
cannot  be  separated,  and  must  all  stand  or  fall  together. 
{French  v.  Tesehemaker,  24  OaL  546;  Latkrop  v.  MUU,  19 
Cal.  529.) 

The  assessment  of  an  entire  block  was  illegal.  (Revenue 
Act  of  1861,  Sec.  20;  Blackwell  on  Tax  Titles,  146-148; 
Terrill  v.  Oroves,  18  Cal.  151;  People  v.  8.  P.  Savings 
Union,  81  Cal.  187 ;  LeviUTcy  v.  Johnson,  86  OaL  41 ;  People 
▼.  Pearis,  87  Cal.  262.) 

By  the  Court,  Belohxb,  J. : 

This  is  an  action  for  die  collection  of  ddinquent  taxes  for 
thci  year  1871. 

By  the  Act  of  the  18th  of  March,  1868,  to  provide  for  the 
government  of  the  County  of  San  Di^o,  die  Board  of  Super- 
visors was  required  on  the  first  Monday  of  April  in  each  year 
to  levy  an  annual  tax  of  two  dollars  on  every  one  hundred 
dollars  valuation  of  real  and  personal  property  within  the 
county,  ^^  which  shall  be  collected  in  the  manner  prescribed 
by  law,  and  when  paid  into  the  County  Treasury  shall  be  dis- 
tributed as  f oUows :  *  «  *  Seventeen  and  one  half  per 
cent  into  an  Interest  Tax  Fund  to  be  used  in  the  payment 
of  the  interest  on  the  funded  debt  of  the  county;  ♦  •  ♦ 
seventeen  and  one  half  per  cent  into  a  Floating  Debt  Re- 
demption Fund,  to  be  used  in  the  payment  of  the  unfunded 
indebtedness  of  the  county  outstanding  on  the  1st  day  of 
April,  A.  D.  1868 ;  and  twelve  and  one  half  per  oent  into  a 
Funded  Debt  Redemption  Fund,  which  shall  be  used  for  the 
redemption  of  the  funded  debt  of  the  county  in  Ibe  manner 
in  this  Act  provided. '* 

By  the  same  Act  a  Board  of  Oommissionera  was  appointed 
whose  duty  it  was  to  carefully  examine  into  the  legality  or 
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illegality  of  all  the  unfunded  indebtedness  of  the  county 
which  might  remain  outstanding  on  the  Ist  day  of  April, 
1868,  and  to  allow  or  reject,  in  whole  or  in  part  any  or  all  of 
such  indebtedness,  as  might  appear  in  the  judgment  of  the 
Board  a  legal  and  just  claim  against  the  coimty  or  otherwise. 
Upon  the  allowance  of  any  such  indebtedness  the  Board  was 
directed  to  issue  to  the  rightful  owner  and  holder  thereof  a 
warrant  for  the  amount  found  to  be  a  legal  and  just  olaiui 
against  the  county,  which  was  made  payable  without  inter- 
est, in  the  manner,  and  out  of  the  Floating  Debt  Redemption 
Fund,  provided  for  in  the  Act 

It  was  also  provided  that  whenever  the  Floating  Debt 
Redemption  Fund  should  contain  the  sum  of  two  hundred 
dollars  or  more,  and  whenever  the  Funded  Debt  Redemption 
Fund  should  contain  the  sum  of  live  hundred  dollars  or  more, 
the  County  Treasurer  should  give  notice  that  he  would  at  a 
time  named  receive  sealed  bids  for  the  surrender  of  warrants 
drawn  by  the  Board  of  Commissioners,  and  to  be  paid  out 
of  the  first  named  Fund,  and  of  county  bonds  which  were  to 
be  paid  out  of  the  last  named  Fund ;  t^at  at  the  time  named 
he  should,  in  public  and  in  the  presence  of  the  President  of 
the  Board  of  Supervisors,  open  the  proposals  and  accept  the 
lowest  bid  or  bids  for  the  surrender  of  such  warrants  or  bonds, 
provided  that  no  bid  for  the  surrender  of  warrants  should  be  . 
accepted  for  more  than  thirty-five  cents  upon  the  dollar,  and 
no  bid  for  the  surrender  of  bonds  should  be  accepted  for  more 
than  fifty  cents  upon  the  dollar  of  the  face  value  thereof,  ex- 
clusive of  interest. 

It  was  provided  that  the  Treasurer  should  pay  out  no 
moneys  placed  in  these  Fimds  except  in  the  manner  and  for 
the  purposes  named  in  the  Act.  At  the  trial  in  the  Court 
below  it  was  admitted  that  a  county  tax  of  two  dollars  upon 
every  one  hundred  dollars  valuation  of  real  and  personal 
property  within  the  County  of  San  Diego  was  levied  by  the 
Board  of  Supervisors  of  said  county  on  the  first  Monday  of 
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Aprily  1870,  pursuant  to  the  requirements  of  the  Act  before 
referred  to;  that  all  the  indebtedness  of  said  county  of  every 
nature  and  kind  which  was  outstanding  on  the  first  day  oi 
April,  and  which  had  been  surrendered  to  the  Board  of  Com- 
missioners created  by  the  above  named  Act,  for  the  action 
of  said  Board,  had  been  acted  upon  by  it,  warrants  drawn 
and  the  same  fully  paid,  prior  to  the  levy  of  said  county 
tax  in  controversy  in  this  action;  and  that  there  was  in 
each  of  the  Funds  designated  in  said  Act  as  "  Interest  Tax 
Fund,''  "Floating  Debt  Redemption  Pund,**  and  "Funded 
Debt  Redemption  Fund,"  a  large  sum  of  money;  that  there 
was  still  outstanding  and  unpaid  a  large  amount  of  the  in- 
debtedness of  said  county,  both  funded  and  unfunded,  which 
was  outstanding  on  the  1st  day  of  April,  1868,  but  that  the 
same  was  held  by  parties  who  refused  to  accept  the  terms 
and  conditions  of  payment  provided  in  the  said  Act. 

In  Rose  v.  Estudtllo,  39  CaL  270,  the  constitutionality  of 
this  Act  was  called  in  question,  in  so  far  as  it  required  war- 
rants drawn  by  the  Auditor  of  the  county,  and  which  had 
been  duly  presented  to  the  Treasurer  for  payment,  and  in- 
dorsed "not  paid  for  want  of  funds,"  to  be  presented  and 
passed  upon  by  the  Board  of  Commissioners  appointed  for 
that  purpose  by  the  Act.  It  was  held  that  the  claim  of  the 
petitioner  in  that  case,  who  held  certain  warrants  of  the  kind 
named,  was  a  part  of  the  recognized  indebtedness  of  the 
county,  authenticated  and  allowed  as  provided  by  law,  and 
that  it  was  not  competent  for  the  Legislature  to  pass  an  Act 
which  would  declare  such  claims  invalid,  nor  could  it  author- 
ize a  commission  to  do  so;  that  the  creditor  could  not  bo 
compelled  to  accept  another  and  essentially  different  mode 
of  payment  from  that  provided  by  his  contract — that  is  to 
say,  by  the  laws  existing  at  the  time  he  became  a  creditor 
of  the  county.  But  it  was  added  that  as  no  moneys  werr 
provided  for  the  payment  of  that  class  of  indebtednees  t" 
which  the  claim  of  the  petitioner  belonged,  except  what  was 
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called  the  "  funding  provisions "  of  the  Act,  the  petitioner 
was  without  remedy  except  to  apply  to  the  L^slature  to 
provide  the  means  of  paying  his  debt,  unless  there  were 
funds  in  tbe  treasury,  whidi  were  raised  under  the  provis- 
ions of  the  old  law,  and  fay  that  law  were  designated  to  pay 
his  claim. 

At  the  trial  in  the  Court  below,  it  was  insisted  by  the  de- 
fendant—  and  his  views  were  adopted  by  the  Court  —  that 
so  n^uch  of  the  taxes  levied  against  his  property  in  1870  as 
were  to  go  into  the  three  Funds  named,  were  illegally  levied 
and  could  not  be  collected.  This  was  placed  upon  two 
grounds:  First  —  It  was  said  that  the  object  of  the  levy  of 
the  tax  for  said  Funds  had  ceased  to  exist  prior  to  the  levy^ 
because  all  of  the  indebtedness  of  the  county  which  had 
been  acted  upon  by  the  Board  of  ConunisBionerB  and  allowed, 
had  been  fully  paid,  leaving  a  large  amount  of  money  in 
each  of  the  Ftmds,  and  because  die  other  creditors  of  the 
county  refused  to  accept  the  terms  and  oonditions  of  pay- 
ment provided  for  in  ihe  Act  Second  —  That  so  much  of 
the  said  Act  as  requires  the  Supervisors  of  said  county  to 
levy  the  tax  for  the  several  Funds  aforesaid  is  unconstitu- 
tional and  void. 

We  cannot  accept  these  views  as  stnmd.  The  Interest 
Tax  Fund  is  provided  for  the  purpose  of  paying  the  interest 
on  the  outstanding  bonds  of  the  county.  It  is  made  to  take 
the  place  of  the  **  interest  tax**  required  to  be  levied  by  the 
Act  of  May  4tii,  1855,  to  fund  the  debt  of  the  County  of 
San  Diego  and  provide  for  liie  payment  of  the  same.  It 
was  evidently  provided  by  the  L^slature  to  pay  the  interest 
on  the  bonds  of  the  county  in  case  the  holders  should  not 
choose  to  accept  the  terms  of  payment  offered  tiiem  by  the 
Act  of  1868;  for  if  they  accept  those  terms,  both  principal 
and  interest  are  made  payable  out  of  the  Funded  Debt  Re- 
demption Fund. 


( 
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We  do  not  see  how  it  can  be  said  that  the  occasion  for  the 
Floating  Debt  Bedemption  Fund  has  ceased  to  exists  or  that 
the  law  providing  for  it  is  unconstitutional  It  is  true  the 
Legislature  cannot  require  the  creditors  of  the  county  to 
accept  the  terms  of  payment  proposed^  but  it  may  refuBe,  as 
it  has  refused,  to  provide  funds  to  pay  ihem  in  any  other 
way.  It  might  even  refuse  to  provide  funds  to  pay  any  por- 
tion of  the  indebtedness.  This  is  well  settled  by  the  decis- 
ions of  this  Court,  and  is  so  declared  in  Rose  ▼.  EstudiUo. 
This  being  so,  it  is  not  for  the  Courts  to  say  that  the  credi- 
tors of  the  county  will  never  aoc^t  a  portion  of  the  money 
due  them  instead  of  the  whole,  or  that  a  law  providing  means 
to  pay  a  portion  only  of  their  claims  is  for  that  reason  onoon- 
stitutional. 

The  Funded  Debt  Bedemption  Fund  was  provided  for  the 
payment  of  the  outstanding  bonds  of  the  county.  The  Acf 
does  not  require  these  bonds  to  be  presented  to,  or  passed 
upon  by  the  Board  of  Oommissioners.  Whenever  there  are 
five  hundred  dollars  or  more  in  this  Fund,  the  Treasurer  is 
to  call  for  bids  for  the  surrender  of  the  bonds,  and  is  to 
accept  the  lowest  bid  or  bid)3  therefor,  provided  he  can  accept 
none  for  more  than  fifty  per  cent  of  die  face  value  thereof, 
exclusive  of  interest.  If  these  bonds  are  worth  more  in  the 
market  than  the  Treasurer  is  authorized  to  pay  for  them,  the 
holders  will  of  course  retain  them,  but  if  less  they  will  be 
glad  to  surrender  them  on  the  terms  proposed.  But  whether 
they  be  worth  more  or  less,  there  can  be  no  constitutional 
objection  to  the  law  which  provides  a  Fund  out  of  which 
the  holders  can  obtain  for  them  fifty  per  cent  of  thar 
nominal  value  whenever  they  may  choose  to  dispose  of  them 
at  that  rate. 

It  was  also  successfully  daimed  by  the  defendant,  in  the 
Court  below,  that  the  assessment  of  blo<^  seventeen  and  the 
north  half  of  block  eighteen,  in  Horton's  addition  to  the 
City  of  San  Diego,  was  not  made  in  substantial  oompliance 
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with  the  requirements  of  the  Bevenne  Act,  and  did  not 
therefore  create  any  obligation  to  pay  the  taxes  levied 
thereon.  The  alleged  illegality  of  the  assessment  consisted 
in  the  fact  that  the  Assessor  placed  a  valuation  upon  block 
seventeen  as  a  whole^  and  also  upon  the  north  half  of  block 
eighteen  as  a  whole,  and  did  not  place  any  separate  valua- 
tion upon  the  several  lots  into  which  those  blocks  had  been 
divided  upon  a  map  of  Horton's  addition,  then  on  file  in  the 
Becorder's  office  of  the  county. 

Section  twenty  of  the  Bevenue  Act  of  1861  requires  the 
Assessor  to  list  or  assess  the  real  property  situate  within  the 
limits  of  any  city  or  incorporated  town,  describing  by  lots  or 
fractions  of  lots,  and  also,  in  a  book,  to  make  a  map  or  plan 
of  the  various  blocks  within  any  incorporated  city  or  town, 
and  to  mark  thereon  the  various  subdivisions  as  they  are 
assessed.  We  are  unable  to  see  that  the  assessm^it  com- 
plained of  is  substantially  variant  from  the  requirements  of 
the  Act  The  intention  undoubtedly  was  to  require  the 
Assessors  to  use  the  easy  and  accurate  mode  of  description 
in  common  use  in  cities  and  incorporated  towns.  This  is 
usually  done  by  lot,  block,  and  range,  having  reference  to 
some  recorded  map  or  plan  of  the  city  cfr  town.  But  if  one 
man  owns  and  returns  a  whole  block  or  half  block,  we  see 
nothing  in  the  language  of  the  statute  or  in  the  supposed 
reasons  for  its  passage,  forbidding  the  Assessor  to  list  and 
value  it  as  a  whole. 

Judgment  and  order  reversed,  and  cause  remanded  for  a 
new  triaL 

Mr.  Justice  CBOosarr  did  not  express  aa  opinioiL 


Opinion  of  the  Court-*-  Nllo,  2. 
pro.  8491.] 

GEORGE  C.  JOHNSON  v.  HUGH  MUIR 

Honoiv  voB  Nnw  Tkial  oir  Aitidayits. —  When  an  application  for  a 
new  trial  la  made  on  affldaylta,  the  affldaTlta  used  fh  the  hearing  9l 
the  motion  must  be  Identified,  by  the  Indoraement  of  the  Judge  or 
aerk,  made  at  the  time  of  the  bearing,  aa  haTlng  been  read  or 
referred  to  on  the  argument.  The  ordinary  Indoraement  of  flllnc;  bj 
the  Clerk  la  not  anffldent. 

Appxai.  from  the  District  Court  of  the  Eifteentli  Judicial 
District,  City  and  County  of  San  Francisco. 

The  Court  below  denied  the  defendant's  application  for  a 
new  trial,  and  he  appealed  from  the  order. 
The  otjier  facts  are  stated  in  the  opmioiu 

TvMy  R,  Wise,  for  Appellant 

Melville  Johnson,  William  H.  Patterson,  and  TkomoB  A, 
Brown,  for  Respondent 

By  the  Court,  Nn-BS,  J.: 

The  defendant  moved  for  a  new  trial  on  two  grounds: 

First  —  Accident  or  surprise,  which  ordinary  prudence 
could  not  have  guarded  against 

Second  —  Error,  in  the  refusal  of  the  Court  to  continue 
t)ie  cause  on  the  application  of  the  defendant 

There  is  no  statement  upon  inotion  for  new  triaL  The 
transcript  contains  a  series  of  affidavits,  which  appear  to 
have  been  filed  by  the  Clerk  at  various  timea  between  the 
rendition  of  the  judgment  and  the  hearing  of  the  motion. 

Under  the  provisions  of  section  one  hundred  and  ninety- 
five  of  the  Practice  Act  a  statement  is  unnecessary  when  the 
motion  is  made  upon  affidavits  only.  But  in  such  case  it  is 
required  that  the  affidavits  should  be  identified  by  the  in- 
dorsement of  the  Judge  or  Clerk,  made  at  the  time  of  the 
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hearings  that  they  vtere  voad  or  n^f  erred  to  oiii  the  hcAir- 
ing.  * 

It  is  evident  that  a  mere  ordinary  indorsement  of  filing  is 
not  sufficient  to  identify'  the  papers  as  having  been  used 
npon  the  hearing  of  the  motion.  They  may  have  been  de- 
posited with  the  clerk  for  other  and  quite  different  purposes. 
We  cannot,  therefore,  consider  the  affidavita. 

Judgment  and  order  affirmed. 


IN  THE  MATTER  OF  THE  ESTATE  OF  BEZEE 
SIMMOKS,  DECEA&En. 

Afpointioqit  ov  ATroBvsT  Jt>B  HB0IB  voT  ^BB^BBSBiftBDu'^  In  pToeeed- 
Uigs  to  obtain  an  order  for  the  sale  of  real  estate  belonging  to  the 
estate  of  a  deceased  person,  tt  Is  the  duty  of  the  Probate  Court  to 
appoint  an  attorney  for  heirs  not  represented;  and  an  attorney's  fee 
of  fifty  dollars  for  tncfa  serrieef  la  not  unnsnal  or  exeeeslTe. 

BMPLOYMKMT    of    ATTOBNBY    to    PBOCUBB    UnTBRB    OF    Administbatioii. — 

The  employment  of  an  attorney  for  the  mere  purpose  of  procuring  let- 
ters of  administration  Is  a  contract  made  In  advance  of  any  authority 
on  the  p^rt  of  the  client  to  deal  with  the  assets  of  the  estate  la  any 
wise;  and  whether  the  application  he  succesafnl  ar  not  the  estate  Is 
not  to  be  charged  with  the  fees  of  the  attorney  for  the  applicant. 

BHPtxjTiOBMT  ov  O0UM8BL  BT  AOKtMiSTBiTOB.-^  The  administrator, 
after  he  has  become  siMsh;  has  the  right,  and  it  is  ordlmtrll/  his  duty, 
to  employ  competent  counsel  to  aid  him  In  the  management  ot  ad- 
▼ersary  salts,  In  which  the  estate  may  he  InToWed  while  under  his 
^re,  and  fees  for  such  services  laay  be  allowed  from  the  assets  of  the 
estate. 

Advinistbatob'b  C0UHI8SXONS. —  As  aifordlng  a  basis  for  ths  allowance 
of  an  administrator's  commissions,  the  ralue  oif  the  estate  which  has 
been  taken  into  possession,  and  haTlng  been  la  possession,  has  been 
accounted  for,  Is  alona  to  be  regaMed. 

IniM. —  The  Probate  Court  should  not  allow  an  administrator  fees  or 
commissions  for  property  which  does  not  come  Into  his  hands,  but 
which'  is  hi  the  possession  of  other  partMs,  who  claim  title  to  It 
adversely  to  the  estats,  STen  though  It  Is  appraissd  and  Ineluded  la  ^9 
inventory. 

IDBM. —  If  expenses  are  incurred  In  attemptlUg  to  administer,  the  admin- 
istrator should  !be 'allowed  them,  so  f ar  aa  they  are 
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Appeal  from  the  Probate  Oourt  of  the  City  and  Countj 
of  San  Francifioo. 

The  facts  are  stated  in  the  opinioo. 

B.  B.  Brooks,  for  Appellant. 

Bartlett  A  Pratt,  for  Bespondent 

By  the  Court,  Waixaob,  €•  J.: 

Orrin  Simmons,  administrator  de  horns  nan,  brings  diis 
appeal  from  an  order  of  the  Probate  Court  of  the  City  and 
County  of  San  Francisco,  allowing  die  final  account  of 
Adolphus  Hollub,  his  immediate  predecessor  in  the  adminis- 
tration. 

It  appears  that  in  1850  the  decedent  departed  this  life 
intestate,  and  that  in  Kovember  of  that  year  Frederick  Bill- 
ings, his  brother-in-law,  took  out  letters  of  administration 
upon  the  estate.  In  April,  1858,  he  presented  his  petition 
to  the  Probate  Court,  setting  forth  that  no  estate  of  any  de- 
scription had  ever  reached  his  hands,  or  was  likely  to  do  so; 
and  upon  his  application  in  May  following  he  was  dis- 
charged by  the  Court  from  his  trust 

In  1860  Hollub,  then  Public  Administrator,  presented  his 
petition  to  the  Probate  Court,  in  which  petition  he  substan- 
tially set  forth  these  proceedings  of  Billings,  and  alleged 
that  the  decedent  had  left  valuable  real  estate,  which  had 
not  been  theretofore  administered  upon;  and  upon  his  ap- 
plication he  was  appointed  administrator  de  bonis  non  in 
February,  1861.  In  May  following  Hollub  filed  an  inven- 
tory and  appraisement  of  the  property  of  the  estate,  in 
which  it  appeared  that  the  decedent  died  seized  of  certain 
real  estate,  situate  in  Sacramento  City,  of  the  appraised 
value  of  one  thousand  six  hundred  and  eighty  dollars. 

In  September,  1861,  a  claim  against  the  estate  for  some 
fifteen  thousand  dollars  was  allowed;  and  in  Aprils  1869, 
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HoUiib  filed  another  inventOTj  and  appraiaement  of  the. 
Sacramento  propertj,  in  which  a  more  detailed  description 
of  the  lota  was  aet  forth,  and  their  aggr^ate  valne,  with  a 
good  title,  stated  to  be  upwards  of  f or^-f our  thousand  dol- 
lars. 

It  was  at  the  same  time  reported  to  the  Oonrt^  iiowever, 
hjr  Hblhiby  that  the  title  of  the  estate  to  the  piopertj  waa  in 
dispute,  that  its  possession  was  then  held  adversely  to  the 
estate,  and  that  neither  he  nor  die  former  administrator  had 
ever  been  in  its  possession^  and  that  the  appraisement  of 
forty-f onr  thousand  six  hmidred  and  fifty  dollars  represented 
^the  present  cash  value  of  the  property  with  a  good  title." 
Subsequently,  on  the  30th  day  of  April,  1869,  Hollub  pre- 
aented  hia  petition  in  the  usual  form,  praying  an  order  of 
sale  of  the  Sacramento  property  to  pay  the  claim  he  had 
allowed  and  expenses  of  administration*  The  petition,  in 
addition  to  the  allegations  usual  in  such  cases,  also  set  forth 
that  the  title  of  the  estate  to  the  proper^  was  still  in  dis- 
pute, and  the  property  itself  in  the  possession  of  parties 
holding  adversely,  and  that  possession,  if  it  could  be  obtained 
at  all,  could  only  be  obtained  after  expensive  and  protracted 
litigation,  and  that  the  estate  had  no  funds  with  which  to 
carry  on  such  litigation,  nor  if  it  had  would  such  litigation 
be  advisable. 

It  was  also  alleged  in  ike  petition,  that  the  estate  ia  largely 
insolvent,  and  that  its  creditors  unanimously  favored  the 
sale  of  whatever  interest  it  mi^t  have  in  the  property. 

A  notice  of  this  application  for  an  order  of  sale  having 
been  published,  the  appellant,  Orrin  Simmons,  a  brother  and 
heir  at  law  of  tiie  deceased,  thereupon  appeared  and  pre- 
sented  a  petition,  in  which  he  prayed  that  the  letters  of  Hol- 
lub might  be  revoked  and  letters  of  administration  issued  to 
himsfilf^  and  after  a  hearing  an  order  to  that  eflEeot 
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entered  by  the  Court  in  ISoYemheT,  1869;  the  petition  of 
HoUub;  for  an  order  of  sale,  being  at  the  same  time  dis- 
missed. The  order  bj  which  the  letters  of  Hollub  were  re- 
voked,  directed  the  newly  appointed  administrator  to  pay  to 
the  retiring  administrator  what  might  be  due  him  for  his 
aervioes  and  expenses,  and  for  proper  compensation  of  his 
counsel  and  attorney,  the  amounts  to  be  thereafter  aaoer^ 
tained  and  allowed  by  the  Probate  Judge. 

The  final  account  of  HoUub  was  thereupon  filed,  setting 
forth  the  several  items  which  he  claimed  should  be  allowed 
him,  and  among  them  the  following: 

'^  Paid  H.  J.  Labatt,  attorney's  fees,  obtaining  letters  of 
administration,  fifty  dollars.*' 

The  accoimt  also  stated,  that  Hollub  had  incurred  the 
following  liabilities  in  the  administration,  to  wit: 

"Bartlett  &  Pratt,  attorney's  feed,  seven  hundred  dollars; 
Theodore  Hittell,  attorney  for  absent  heirs,  services  in  Pro- 
bate Court  on  application  to  sell  real  estate,  fifty  dollars;'^ 
and  that  Hollub  had  himself  performed  services  reasonably 
worth  the  sum  of  one  thousand  five  hundred  dollars. 

These  services  of  Hollub  are  referred  to  in  the  account  as 
beiiig  those  set  forth  in  the  written  response  filed  by  him  in 
resisting  the  application  of  tlie  appellant  Simmons  for  let- 
ters of  administration.  -They  are  in  substance,  that  being  in- 
formed in>  1860  of  the  daim  the  estate  held  to  the  lands  in 
Sacramento  Cily,  and  that  the  parties  then  in  adverse  pos- 
session of  the  properly  would  pay  something  for  that  daim, 
he,  at  the  instance  of  creditors  of  the  estate,  applied  for  let- 
ters of  administration  thereon;  that  he  caused  an  inventory 
of  the  property  to  be  prepared  and  filed,  and  the  title  to  be 
searched,  and  obtained  the  services  of  counsel  in  its  investi- 
gation, with  a  view  to  the  institution  of  legal  proceedings 
fj09  ita  i^overy,  if  deemed  advi3able;  lliat  about  this  time 
the  flood  in  Sacramento  City  depressed  the  market  value 
of  the  property,  and  the  proceedings  concerning  it  were 
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therefore  temporarily  suspended;  that  in  April,  1869,  the 
prices  of  real  estate  in  Sacramento  having  in  the  meantime 
materially  advanced,  he  caused  another  inventory  to  be  made 
out  and  filed,  and  he  thereupon  employed  and  retained  other 
oounsel  to  recover  the  property  or  procure  a  sale  of  the 
interest  of  the  estate  therein,  etc 

The  correctness  of  each  of  the  several  items  which  we 
have  enumerated  was  contested  by  the  appellant,  but  upon 
the  hearing  his  objections  were  in  all  respects,  overruled, 
except  that  the  compensation  of  HoUub  was  reduced  from 
the  sum  of  one  thousand  five  hundred  dollars,  claimed  by 
him,  to  one  thousand  three  hundred  and  thirty-nine  dollars 
and  fifty  cents,  ^Uhat  sum  (in  the  language  of  the  order) 
being  three  per  cent  upon  forty-four  thousand  six  hundred 
and  fifty  dollars,  the  appraised  value  of  the  said  estate.*' 

First  —  The  allowance  of  a  fee  of  fifty  dollars  for  the  ser- 
vices of  the  attorney  of  the  absent  heirs,  appointed  by  the 
Court  to  represent  them  in  the  proceedings  to  obtain  an 
order  for  the  sale  of  the  real  estate,  is  attacked  here  as  being 
"  unfounded  and  excessive/'  It  can  hardly  be  said  to  be  un- 
founded, for  the  statute  has  in  such  case  made  it  the  duty  of 
the  Court  to  appoint  an  attorney  for  heirs  not  represented 
(Sec.  159) ;  nor  does  the  amount  allowed  in  this  instance 
seem  unusual  or  excessive  in  any  wisa  The  evidence  as  to 
the  services  rendered  by  the  attorney  is  not  found  in  the 
record  here — and  we  must  presume,  in  support  of  the  order 
of  the  Court  below,  that  the  case  presented  there  justified 
the  allowance — we  could  hardly  be  expected  to  hold  that 
the  allowance  of  fifty  dollars  amounts  to  error  per  se. 

Second — But  the  compensation  allowed  to  an  attorney  for 
services  in  obtaining  letters  of  administration  for  Hollub 
cannot  be  supported.  The  statutes  regulating  the  settle- 
ment of  estates  of  deceased  persons,  provides  for  the  em* 
ployment  of  attorneys  in  the  Probate  Court,  at  the  expense 
of  the  estate,  in  certain  enumerated  instances  only,  and  in 
Vol.  xuiL— as 
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those  instances  it  will  be  found  that  the  attorneys  do  not  rep- 
resent the  administrator — they  are  appointed  by  the  Court, 
and  their  general  duties  are  not  to  aid  the  administrator  but 
rather  to  resist  his  proceedings  in  so  far  as  such  proceedings 
may  appear  to  be  hurtful  to  the  interests  of  the  estate,  or 
not  warranted  by  the  rules  of  law. 

But  the  employment  of  an  attorney,  for  the  mere  purpose 
of  procuring  letters  of  administration,  is  a  contract  made  in 
advance  of  .any  authority  on  the  part  of  the  client  to  deal 
with  the  assets  of  the  estate  in  anywise.  His  application 
may  not  be  successful,  and  in  that  case  it  would  hardly  be 
pretended  that  the  estate  is  to  be  bound  for  the  attorney's 
fees.  Where  a  bona  fide  contest  as  to  the  right  to  adminis- 
ter has  arisen  and  been  determined,  in  which  the  employ- 
ment of  counsel  was  necessary,  it  may  be  in  the  discretion  of 
the  Court  to  allow  the  necessary  expenses  of  all  the  parties 
concerned,  including  a  reasonable  counsel  fee;  but  this  has 
no  reference  to  the  mere  ordinary  proceedings  to  obtain 
letters  of  administration,  in  which  no  such  circumstances 
appear,  and,  whether  the' application  be  successful  or  not, 
the  estate  is  not  to  be  charged  with  the  fees  of  the  attorney 
for  the  applicant. 

Third — Of  course  the  administrator,  after  he  has  become 
such,  does  not  undertake  to  personally  conduct  without  the 
aid  of  counsel,  the  management  of  adversary  suits  in  which 
the  estate  may  become  involved  while  under  his  care.  He 
has  a  right,  and  it  is  ordinarily  his  duty,  to  employ  counsel 
competent  for  that  purpose.  He  does  not  undertake,  in 
accepting  letters  of  administration,  that  he  is  possessed  of  a 
sufficient  degree  of  learning  in  the  principles  and  practice  of 
the  law  to  enable  him  to  personally  manage  a  lawsuit  in 
Court  The  allowance  of  a  fee  to  counsel  rendering  services 
in. such  a  case  is,  therefore,  not  objectionable  in  itself,  and 
we  can  not,  upon  principles  already  adverted  to,  undertake  to 
say  that  the  amount  allowed  to  Bartlett  ft  Pratt  for  their 
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professional  services  was  eKoessiye;  for,  thoii^  witaiesses 
appear  to  have  testified  before  the  Probate  Oourt,  the  record 
here  is  silent  as  to  the  proof  adduced  in  support  of  the  daim 
of  Bardett  ft  Pratt 

Fourth — The  Court  bebw  determined  that  Hollub  was 
entitled  to  compensation,  and  adopted  the  second  appraise 
ment  of  the  property  of  the  estate  as  a  basis  by  which  to 
arrive  at  the  amount  of  that  compensation.  The  statute 
fixes  the  compensation  of  an  administrator  at  a  named  per- 
centage upon  tiie  value  of  the  estate  administered  •  upon. 
It  does  not  follow,  however,  in  any  case^  that  the  appraise- 
ment on  filc^  is  necessarily  to  constitute  the  basis  upon  which 
the  compensation  is  to  be  allowed.  The  inventory  is  re- 
quired to  set  forth  all  the  estate  which  shall  have  come  to 
the  knowledge  as  well  as  that  which  shall  have  come  to  die 
possession  of  the  administrator.  (Sec  106.)  But  he  is  to 
be  charged  in  his  account  with  only  such  portion  of  the 
estate  as  may  come  to  his  possession  at  the  value  of  tiie 
appraisement  (Sec.  216. )  This  is  for  the  purpose  of  fixing 
the  measure  of  his  accountability  In  the  event  it  be  after- 
wards lost  through  his  fault  The  inventory  may  or  may 
not  afford  a  basis  of  calculation  for  the  purpose  of  allowance 
of  commissions  upcm  property  taken  into  possession  and 
accounted  for;  but  if  resorted  to  in  mafcing  such  allowance^ 
it  cannot  in  any  case  amount  to  more  than  prima  facie  evi- 
dence of  value,  and  the  value  should  be  left  open  to  inquiry, 
if  the  inventoried  value  be  not  satisfactory  to  all  parties 
eonoemed. 

It  .has  been  seen  that  the  order  of  the  Court  fixed  the 
compensation  of  the  administration  ''  at  three  per  cent  upon 
ike  appraieed  value  of  the  estate,  ascertained  in  the  last  invenr 
tory  and  appraisement  on  fiW  etc.  But  this  last  inventory 
and  appraisement  did  not  show,  nor  purport  to  show,  the 
value  of  the  estate.  No  one  pretends  that  it  did.  The  apprais- 
ers certified  the  cash  value  of  each  of  the  lots,  it  is  true,  but 
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HoUaby  in  his  report  indorsed  on  tiie  appraisement^  oertifies 
in  substance  that  the  appraisement  shows  the  value  of  the 
property  with  a  good  title^  and  the  allegations  contained  in 
his  petition  for  an  order  of  sale  show  that  the  title  of  the 
estate  was  not  considered  to  be  good  or  sufficient.  It  is 
there  set  forth  that  "wbUe  it  is  certain  that  expensive  and 
protracted  litigation  must  ensue  if  the  title  be  asserted  by 
suity  it  is  not  certain  that  possession  could  even  then  be  had. 
But  commissions  were  allowed  to  EoUub,  as  though  he  had 
received  into  his  possession  and  accounted  for  an  estate  of 
the  value  of  forty-four  thousand  six  hundred  and  fifty  dollars, 
and  this  in  the  face  of  the  fact  that  nothing  whatever  had 
been  received^  and  of  coarse  nothing  actually  accounted  for 
as  assets  of  the  estate.  Alarming  results  might  follow  if  an 
administrator  were  to  be  allowed  a  percentage  upon  the 
actual  cash  value  of  what  might  turn  out  to  be  the  property 
of  other  persons^  and  which  had  nev^  been  in  his  possession 
or  in  that  of  the  intestate,  merely  because  he,  sb  administra- 
tor, had  chosen  to  assert  a  claim  to  such  property  in  behalf 
of  the  estate  and  had  caused  it  to  be  returned  in  an  inven- 
tory, or,  as  here,  in  a  supplemental  inventory.  The  entire 
available  assets  of  an  estate  might  be  conveniently  absorbed 
in  paying  the  percentage  upon  the  cash  value  of  property 
held  only  by  this  imaginary  title  —  a  title  resting  in  the  mere 
assertion  of  the  administrator  himself. 

The  commissions  to  be  allowed  to  an  administrator  are 
fixed  by  the  statute.  (Sec.  221.)  They  are  a  designated 
percentage  '^upon  the  amount  of  the  whole  estate  (tecourUed 
for  hy  him/'  We  are  of  opinion  that  an  administrator  can- 
not be  said  to  have  ''  accounted  for ''  an  estate,  in  the  sense  of 
the  statute,  unless  he  shall  first  have  taken  it  into  possession. 
He  is  charged  by  the  statute,  as  we  have  already  seen,  with 
the  value  of  "  the  whole  of  the  estate  of  the  deceased  which 
may  come  into  his  possession,"  etc  (Sec  ^16) ;  and  it  is 
made  his  duty  to  ''  take  into  his  possession  all  the  estate  of 
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the  deoeaaed,  real  and  peranaL^'  (Sea  194.)  Wbea  he 
flhall  have  taken  the  property  into  possession  and  aoeonnted 
for  it,  he  is  entitled  to  oompensation  by  way  of  oonunissions 
upon  its  valua  XJnlesB  he  take  it  into  possession,  he  is  not 
charged  in  his  account  with  its  value.  He  may,  and  doubt- 
less would,  incur  a  responsibility,  should  he  fail  to  take  it 
into  possession  when  he  lawfully  might,  if  by  such  failure  it 
should  become  ultimately  lost  to  those  entitled  to  its  bene- 
fits; but  as  affording  a  basis  for  the  allowance  of  commia* 
sions,  the  value  of  the  estate  which  has  been%dcen  into  pos- 
session, and  having  been  in  possession  has  been  accounted 
for,  is  alone  regarded.  Whedier  the  failure  to  obtain  pos- 
session be  his  fault  or  misfortune,  is  not  material  TTnless 
this  view  be  tiie  correct  view,  then  there  is  no  reason  why 
the  administrator  might  not  receive  a  perc^itage  upon  debts 
claimed  to  be  due  the  estatp,  but  never  collected  or  realized. 
Such  a  daim  mi^  be  as  well  supported  as  the  one  allowed 
below,  resting,  as  it  does,  upon  an  allied  tide  to  real  estate 
which  has  not  only  not  been  successfully  asserted,  but  seons 
to  have  been  of  sudi  an  unreliable  dtaracter  that  the  counsel 
employed  by  the  administrator  themsdves  had  little  or  no 
confidence  in  it,  and  therefore  ''  determined  against  bringing 
any  suite  to  recover  the  property."  We  are  of  opinion  that 
there  was  error  in  awarding  compensation  to  Hollnb  upon 
the  basis  of  percentage  upon  Ae  supplementary  inventory 
and  appraisement. 

It  q>pearB  that,  in  his  attempt  to  administer,  HoUub  has 
incurred  some  expenses.  These,  of  course,  must  be  allowed 
him  (Sec.  819),  so  far  as  they  were,  or  fairly  seemed  to  be, 
necessary. 

The  order  of  the  Probate  Court,  in  so  far  as  it  allowB  the 
fee  of  Labatt,  and  the  daim  of  Hollub  for  oonmiission,  is 
reversed.    In  all  other  respects  it  is  affirmed,  and  the  cause 
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is  remanded  for  furiher  proceedings  not  iacaniri«tent  with 
this  opinion* 

Neither  Mr.  Justice  Obookbtt  nor  Mr.  Justice  Bblohxb 
expressed  an  opinion. 


THE  PEOPLE  OP  THE  STATE  OF  OALIFOENIA 
V.  PANOHD  VALENCIA  ato  GUADALUPE  VA- 
LENOLi. 

IVDiCTKBNT  FOB  UuwDWM. — An  Indlctmeiit  asAinst  two  penmia  tor  miird«r 
may  charge  In  one  count,  one  aa  principal,  and  the  other  aa  ^ccesaory, 
and  In  another  count  the  Utter  aa  prlndpal,  aad  the  tormer  aa  acces- 
aory. 

IMIM.— finch  indictment  doea  not  dmiga  each  defendant  wttk  two  offensea, 
nor  are  the  two  connta  repnguant  * 

MuBOBB  nr  tbm  Vnm  'DwavKM,~^'Ih%  willfnl  and  felonloaa  kllUnc  o< 
another  doea  not  eooatltnte  mnrder  In  th«  flrat  dagree,  hot  there  aiist 
he  alao  deliberation  and  premeditation. 

iHBTBUcnoiCB  TO  JuBT  IN  CRIMINAL  Cabm, — ^Whore*  ott  ft  trlftl  tor  BBorder, 
two  parte  of  the  charge  of  the  Ooort  to  the  Jnry  are  contradictory,  nad 
one  la  correct  and  the  other  la  errooeooa,  the  jodgment  of  eoDTtetton 
will  he  reveraed,  even  though  the  appellate  Conrt  may  be  aatiafled  ftom 
the  evidence  that  the  jury  ought  to  ha^e  toond  the  deftoidant  gollty. 

FioTiNcn  or  nn  Jubt  in  CUicxnal  Tbiai^ — On  a  trial  for  mnrder,  the 
qneationa  of  daliherattan  and  pnoMdltatiQB  are  peealiarlj  Oa  yautfcim 
of  the  Jury  to  determiaa. 

Apfbal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Solano  Connly. 

The  defendants  were  convicted  in  the  Court  hdow,  and' 
appealed. 

The  other  facts  are  stated  in  the  opinion. 

A.  Teague,  for  Appellants. 

A  party  cannot  be  charged  as  principal  and  acceasoiy  in 
the  same  indictment 

The  definition  of  murder  given  in  the  charge^  willfolly 
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and  violently  Hllingy  would  make  every  grade  of  killing 
murder  in  ijie  firat  degree. 

Southard  dk  Deuprey,  and  A.  Teague,  also  for  Appellants. 

It  is  laid  down  that,  under  our  Criminal  Practice  Act, 
though  an  accessory  before  the  fact  is  liable  to  the  same 
punishment  as  the  principal,  he  must  be  indicted  and 
charged  as  an  accessory  and  not  lis  a  principal.  {People  v. 
CampbeU,  40  CaL  129 ;  People  v.  Trim,  89  CaL  76 ;  People 
V.  Schwartz,  82  Cal.  160.) 

The  law  is  equally  well  established  in  this  State  that  the 
principal  may  be  acquitted  and  the  accessory  to  the  same 
crime  found  guilty.  (People  v.  Newberry,  20  CaL  489.) 
Also,  that  the  accessory  may  be  found  guilty  in  a  cotmty  far 
removed  from  the  scene  of  the  execution  of  the  crime  for 
which  he  is  charged.  By  these  rulings  it  is  evident  that 
principal  and  accessoiy  are  not  so  allied,  in  a  criminal  light, 
as  to  allow  of  the  merger  of  the  one  into  the  other,  and  the 
charging  one  person  with  murder,  and  aiding  and  abetting 
the  same,  at  one  and  the  same  instant 

How  could  the  Valencias  determine  of  which  crime  they 
must  answer,  accessory  or  principal  t  Were  they  to  con- 
sider, what  is  impossible,  that  they  were  both  principals, 
both  accessories  t 

Where  one  material  part  of  an  indictment  is  repugnant  to 
another,  the  whole  is  void,  is  a  familiar  rule  of  criminal 
pleading.  (See  Archibald's  Crim.  Pleadings,  VoL  1,  pp. 
64,  66;  2  East  P.  C.  986.) 

In  the  indictment  aforesaid,  two  offenses  so  different  in 
grade,  as^  to  our  mind,  to  be  entirely  repugnant  to  each 
other,  are  charged  against  one  and  tiie  same  person;  we 
therefore  contend  that  said  indictment  contains  such  reipug- 
nance  as  to  vitiate  the  whole  document 
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John  L.  Love,  Attorney  Omeral,  and  /•  W.  Coffroth,  for 
the  People. 

The  offeiise  charged  iras  minder,  and  the  second  count 
distinctly  refers  to  the  first.  The  pleading  dearly  shows 
upon  its  face  that  the  matters  and  things  set  forth  in  the 
different  oonntB  are  descriptive  of  one  and  the  same  trans- 
action. (People  V.  Thompson,  28  OaL  216 ;  People  v.  King, 
27  Cal.  609;  People  v.  Murphy,  89  CaL  66;  People  v. 
Schwartz,  82  Cal  164.) 

Section  eleven  of  the  Act  concerning  crimes  and  punish- 
ments says  that  an  accessory  before  the  fact  '^  shall  be 
deemed  and  considered  as  principal,  and  punished  accord- 
ingly." In  dose  connection  with  this  definition  of  an 
accessory  follows  section  two  hundred  and  fifty-fiye  of  the 
Criminal  Practice  Act,  dedaring  that  ^  no  distinction  shall 
exist  between  an  accessory  before  the  fact  and  a  principal," 
and  that  ''all  persons  concerned  in  the  conmiission  of  a 
felony  shall  hereafter  be  indicted,  tried,  and  punished  as 
principals."  The  text  books  are  full  of  cases  sustaining  the 
form  of  the  present  indictment  (1  Archibald  Cr.  PL  309, 
Sea  94.) 

Where  two  persons  were  indicted  for  murder,  A.  in  the 
first  count  being,  indicted  as  principal,  and  B.  present,  aiding 
and  abetting,  and  in  the  second  count  B.  was  indicted  as 
principal,  and  A.  with  being  present,  aiding,  and  abetting, 
the  indictment  was  held  to  be  good.  (1  Ardiibald  Cr.  PL 
819 ;  B.  V.  Dowving,  1  Denniaon't  Crown  Caaea.) 

By  the  Court,  Bhodxb,  J.: 

The  defendants  were  indicted  for  murder.  The  indict- 
ment contains  two  counts.  The  first  charges  Pandio  Valen- 
cia as  the  principal,  and  Guadalupe  Valenda  as  an  accessory; 
and  the  second  diarges  Guadalupe  aa  the  prindpal,  and 


April,  1872.]  Pboplb  v.  Vat.tcttota,  55S 


OplBka  of  tlM  Oontt — 


Pancho  as  an  aooessoiy.  The  demurrer  to  the  indictment 
was  overruled,  and,  we  think,  correctly.  The  point  now 
niged  is  that  the  indictment  does  not  conform  to  sections 
two  hundred  and  thirty-eight  and  two  hnndied  and  thirty- 
nine  of  the  Criminal  Practice  Act,  hecanse  it  charges  each 
defendant  with  two  offenses,  and  becanse  the  two  connts  are 
xepngnant.  It  is  apparent  that  only  one  offense  is  charged, 
which  is  the  mnrder  of  Hewitt  The  principal  and  the 
aecessoiy  are  alike  guilty  of  the  same  offense;  bnt  the  rules 
of  pleading  require  that  an  accessory  shall  be  charged  as 
snch,  and  not  as  a  principaL  Had  only  one  of  the  defend- 
ants been  indicted,  if  it  were  doabtfnl  whether  the  evidence 
would  show  that  he  was  the  principal  or  an  accessory,  he 
should  be  chained  in  one  count  as  the  principal,  and  in 
another  count  as  an  acceasory.  There  would  be  neither  two 
offenses  diaiged  in  the  indictment,  nor  would  the  two  counts 
be  inconsistent.  (People  v.  SchwartZj  82  CaL  164 ;  People  v. 
Trim,  39  Cal.  76 ;  People  v.  Campbell,  40  CaL  129.)  The  same 
rale  would  obtain  where  two  or  more  are  charged  in  the  same 
indictment. 

The  Court  in  charging  the  jury,  after  having  read  from 
the  statute  the  definition  of  murder  in  the  first  and  murder 
bk  the  second  d^ree,  malice,  etc,  proceeded  as  follows :  ^^  I 
charge  you  further,  if  you  are  satisfied  from  the  evidence 
that  on  or  about  the  Sd  day  of  March,  1871,  in  the  County 
of  Solano,  the  defendant  Pancho  Valencia  willfully  and 
feloniously  took  the  life  of  Joseph  Hewitt  by  means  of 
shooting,  and  that  the  defendant  Guadalupe  Valencia  stjc^d 
by,  aided,  abetted,  or  assisted  in  the  killing,  then  it  is  your 
dut^  to  find  the  defendants  guilty  of  murder  in  the  first 


It  is  not  doubted  that  that  part  of  the  diarge  is  erroneous, 
as  it  omits  from  the  definition  of  murder  in  the  first  degree 
the  essential  qualities  of  deliberation  and  premeditation: 
but  it  is  contended  by  the  prosecution  that  as  the  Court  had 
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oorrectlj  defined  murder  in  the  first  degree,  and  as  the  juiy 
would  consider  together  all  the  parts  or  propositions  of  the 
charge,  the  error  in  the  part  above  cited  is  cured  bj  the 
correct  definition  which  had  already  been  given.  The  two 
parts  of  the  charge  are  contradictory,  and  the  jury  would  not 
be  able  to  say  that  the  Oourt  intended  that  the  former  rather 
than  the  latter  should  be  received  by  them  as  the  correct 
definition  of  murder  in  the  first  degree.  There  is  no  doubt 
that  the  jury  would  always  give  greater  heed  to  a  ohaige 
delivered  in  the  language  of  the  Judge,  in  whidi  only  the 
particular  manner  in  which  it  is  claimed  by  the  prosecution 
that  the  murder  was  committed  is  mentioned,  tiian  to  the 
statutory  definition  in  which  are  enumerated  several  differ- 
ent kinds  of  murder,  as  constituting  murder  in  the  first 
degree.  We  are  not  justified  in  saying  that  the  error  was 
productive  of  no  injury  to  the  defendants,  because  we  may 
be  satisfied  that  the  jury  ought  to  hlEive  found  from  the  evi- 
dence, as  they  did^  that  the  defendants  are  guilty  of  murder 
in  the  first  degree.  The  question  as  to  the  deliberation  and 
premeditation  of  the  defendants  is  one  which  is  pecuHaily 
the  province  of  the  jury  to  determine;  and  should  we  sus- 
tain the  charge  of  the  Court,  because  of  the  apparently 
satisfactory  character  of  the  evidence,  that  question  would 
virtually  be  withdrawn  from  the  jury. 
Jmifpaaat  reversed,  and  cause  remanded  for  a  new  trial 
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ruuHxxAXT  BxAMnrinov  or  Pnaoir  AccimD  or  Cvm^^-TlM  Ael 
of  18U,  to  regoiati  proce^dlnga  before  commlttUif  magiatratM.  cob- 
talne  no  proylaloB  aothorlsing  or  pemlttlag  an  oath  to  be  admlnlatered 
to  tbe  peraon  aoeuaed.  He  la  not  to  be  examined  generally,  nor  crosa- 
ezamlned  at  all ;  only  tbe  flTe  qneatlona  apeelfled  are  to  be  pat  to  him, 
and  hla  anawera  thereto  mnat  be  eommltted  to  wrItSnit 

iHU  ^- BYinnNcn  of  JuaTici  iMAomaaiBLi. —  The  eyidence  of  the  eooi- 
mlttlng  magiatrate,  ae  to  the  atatement  made  by  the  prleooer  on  hla 
preliminary  examination,  la  not  admlailble  on  the  trial. 

IBBM— ^AcT  MOT  Afpucablb. —  The  Aot  of  1806,  anthorlalng  aeeoaed  per- 
aona  to  become  wltneoMa  In  their  own  behalf,  la  not  applicable  to  pre- 
Umlnary  eaamlnatlona  beflore  committing  maglatratea. 

Appsal  from  the  Conntj  Oourt  of  Santa  Oru  Oonntj. 

The  defendant  was  convicted^  and  appealed. 
The  other  facts  are  stated  in  the  opinion. 

W.  M.  De  WUt  and  /.  W.  Cofrofh,  for  Appellant 

/..  L.  Lave,  Attorney  General,  and  Juliue  Lee,  for  Be- 
q^ndents. 

By  the  Oonrt^  VfAUJum,  0.  J.: 

The  prisoner  was  tried  in  September,  1871,  in  the  OcftaaOj 
Court  of  Santa  Cruz  County,  upon  an  indictment  for  grand 
larceny  in  stealing  an  ox  of  one  PeteiBon,  and  was  conyicted. 
Before  the  indictment  was  found  he  had  been  arrested  and 
brought  before  a  Justice  of  the  Peace  for  examination  into 
the  charges  made  against  him.  He  appeared  theve  without 
counsel,  and  upon  being  inquired  of  by  the  Justice  if  he 
desired  counsel,  he  answered  that  he  did  not  The  Justice 
thereupon  examined  the  witnesses  for  the  prosecution  and 
then  put  this  question  to  the  prisoner:  ^*  Will  you  make  a 
statement  or  be  sworn  in  your  own  behalf  t  '^    The  prisoner 
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answered  that  he  would  be  sworn;  and  thereupon  he  wa» 
sworn  *^  to  tell  the  truth,  the  whole  truth,  and  nothing  but 
the  truth,  in  regard  to  the  charge  against  him."  The  pria- 
oner  is  said  to  have  then  testified  in  substance  that  he  had 
stolen  the  ox  of  Peterson. 

On  the  trial  had  upon  the  indictment  in  the  County  Court 
the  prosecution  called  the  Justice  of  the  Peace  as  a  witness, 
and  were  permitted,  against  the  objection  of  the  prisoner,  to 
prove  the  substance  of  his  alleged  testimony  thus  given 
before  the  Justice. 

The  Act  of  1861  (Hitt  General  Laws,  Sec  174S),  espe- 
cially regulates  the  proceedings  to  be  had  before  commit- 
ting magistrates  upon  preliminary  examinations  concerning 
the  commission  of  public  offenses.  It  contains  no  provision 
authorizing  or  permitting  an  oath  to  be  administered  to  the 
person  accused.  It  provides,  it  is  true,  that  he  may,  if  he 
so  desire,  make  a  statement  in  relation  to  the  charge  against 
him,  but  such  statement  is  not  permitted,  but  is  forbidden, 
to  be  made  under  the  sanction  of  a  corporal  oath.  The 
point  of  time  in  the  course  of  the  proceedings,  at  which  he 
may  make  or  decline  to  make  this  statement,  is  fixed  by  the 
statute;  it  must  be  after  the  depositions  of  the  witnesses, 
upon  which  the  warrant  was  issued,  have  been  read  to  him, 
and  when  the  examination  of  the  witnesses  on  the  part  of 
the  people,  had  in  the  presence  of  the  accused,  is  closed. 
He  must  then  be  distinctly  informed  by  the  magistrate  that 
it  is  his  right  to  make  a  statement  in  relation  to  the  charge 
against  him  if  he  see  fit,  but  that  he  is  at  entire  liberty  to 
waive  making  such  statement,  and  that  his  waiver  cannot  be 
used  against  him  on  the  trial.  This  requirement  is  impor- 
tant to  be  observed  as  removing  possible  apprehensions 
lingering  in  his  mind,  calculated  to  disturb,  or,  it  may  be,  to 
overrule  his  more  deliberate  judgment,  and  so  impelling 
him  to  speak  to  the  charge.,  though  he  would  otherwise] 
desire  to  remain  silent.    If  he  elect,  however,  to  make  a 
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statementy  it  is  to  be  taken  in  writing.  The  prisoner,  in 
making  the  statement,  is  not  to  be  exposed  to  the  danger  of 
willful  misrepresentation,  inattention,  or  f orgetfnlliesB  npon 
the  part  of  the  persons  present,  who  may  afterwards  appear 
as  witnesses  against  him,  testifying  as  to  what  he  did  or  did 
not  say  in  making  his  statement  oonoeming  the  charge.  Nor 
is  he  to  be  examined  generally,  nor  oross-eika&nned  at  all,  in 
making  his  statement  Five  designated  questions  are  to  be 
put  to  him  by  the  magistrate — these  are  given  in  the  statute, 
and  none  others  are  permitted.  His  answer  to  each  question 
is  to  be  distinctly  read  to  him  as  it  was  taken  down  to  eadi, 
and  it  is  to  be  corrected,  if  he  desire  it,  until  it  is  made  to 
express  what  it  is  his  purpose  to  state.  Numerous  oth^  and 
like  provisions  are  added,  carefully  detailing  the  steps  to  be 
pursued  in  receiving  and  authenticating  the  statement  made 
—  all  of  them  designed  to  assure  the  utmost  freedom  of  the 
accused  from  restraint  or  influence  from  any  quarter  in  mak- 
ing his  statement,  and  intended  to  provide  against  the  danger 
of  misapprehension  or  misunderstanding  in  any  respect.  It 
is  easy  to  discern,  in  the  provisions  of  the  statute,  the  beneft- 
ce^t  spirit  of  the  common  law  embodied  in  its  great  maxim: 
^'Nemo  ieueiur  seipsum  aecusare/' 

We  are  of  opinion  that,  under  the  provisions  of  the  stat- 
ute referred  to,*  there  was  no  authority  conferred  upon  the 
Justice  to  administer  an  oath  to  the  prisoner  upon  his  pre- 
liminaiy  examination,  nor  to  hear  or  receive  testimony  from 
the  mouth  of  the  accused  in  that  proceeding,  and  that  the 
statements  made  by  the  prisoner  and  detailed  hy  the  Justice 
were  improperly  admittea. 

Nor  do  we  think  that  the  subsequent  Act  of  April  2,  1866 
(p.  8^6),  authorizing  accused  persons  to  become  witnesses  in 
their  own  behalf,  has  any  applicability  to  mere  preliminary 
examinations  had  before  committing  magistrates.  The  stat- 
ute speaks  of  trials  of  indictments,  complaints,  and  other 
proceedings,  and  provides  that  the  credibility  of  the  testi- 
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monj  given  by  the  aoeoaed  aball  be  left  to  the  detenmn» 
tion  of  the  jury,  eto.  We  find  nothing,  either  in  its  letter  or 
context,  evincing  a  purpose  to  interfere  in  any  respect  with 
the  statute  specially  regulating  the  subject  of  the  preliminary 
examination  of  persons  charged  with  the  commission  of  pub- 
lic offenses. 

Judgment  reversed  and  cause  remanded  for  a  new  trial 


[No.  8,015.) 

THE  PEOPLE  OF  THE  STATE  OF  CALIFORNIA  v. 
H.  H.  BURT, 

BapiAL  or  Act. —  When  an  Act  ta  r«pTi«nant  to  •  prior  Aet,  It  repeals  the 
prior  Aet»  wlthoiit  any  repealing  elaoae. 

PAaa^QB  09  ▲  Bill  thbouoh  thb  Lbgislatubx. —  If  an  Act  la  properly 
enrolled  and  aatbentlcated,  and  la  depoalted  with  the  Secretary  of 
State,  It  la  eondnalTe  evidence  of  the  leglalatlTe  will  at  the  time  of  tta 
paaaage,  and  Conrta  will  not  look  Into  the  Jonmala  of  the  Lestalatiire 
to  aee  whether  or  how  the  bill  paaaed. 

LAwa  Rbpugkant  to  Bach  Othsb. —  If  there  are  two  Acta  for  the  aaseaa- 
ment  and  collection  of  a  tax,  and  by  one  a  notice  of  the  election  to  Tote 
it,  moat  be  poated  ten  daya,  and  pnbllahed  tw»  wedka,  and  the  tax  la  not 
to  exceed  one  dollar  and  fifty  centa  on  the  hundred  dollara,  and  by  the 
other,  the  notice  la  to  be  poated  twenty  daya,  and  pnbllahed  three  we^a, 
and  the  rate  of  taxation  la  not  to  exceed  aeventy  centa  on  the  hnndred 
doUara,  the  two  Acta  are  repncnaat,  and  the  latter  repeals  the  fonaer. 

Appjbai.  from  the  District  Court  of  the  Seocmd  Judicial 
District,  Tehama  County. 

The  defendant  recovered  judgment  in  the  Court  below  and 
the  plaintiff  appealed 

The  other  facts  are  stated  in  the  opinion. 

Jo  Hamilton  and  P.  B.  Nagle,  for  Appellant 

Tf.  H.  Jones,  for  Respondent 
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By  the  Ooart^  Bblchbb^  J«: 

This  ifl  an  action  for  the  collection  of  a  delinquent  school 
tax,  alleged  to  have  been  duly  assessed  in  pursuance  of  the 
provisions  of  an  Act  entitled  an  Act  to  authorize  a  tax  to 
be  levied  upon  the  taxable  property  of  Bed  Bluff  School 
District,  Tehama  C!oun1y,  for  building  purposes,  approved 
March  26th,  1870.  The  object  of  the  Act  was  to  call  an 
election  and  submit  to  the  qualified  electors  of  the  district  the 
question  whether  a  tax  should  be  levied  on  the  property  of  the 
district  for  the  purpose  of  erecting  a  school  house  therein. 
It  provided  that  the  '^  election  shall  be  called  by  posting 
notices  in  three  of  the  most  public  places  in  the  district  for 
ten  days,  and  by  publication  in  some  newspaper  in  the  dis- 
trict for  two  weeks.  Said  notices  shall  contain  the  time  and 
place  of  holding  the  election  and  the  rate  per  cent  proposed 
to  be  levied  on  the  property  of  the  district,  which  shall  not 
exceed  one  dollar  and  fifty  cents  upon  the  one  hundred  dol- 
lars.*' 

Sections  three  and  five  are  as  follows: 

**  Sxa  8.  At  such  election  the  ballots  shall  contain  the 
words,  *  Tax — ^Yes,^  or  *  Tax — ^No,'  and  also  the  name  of  one 
person  as  Assessor  and  Tax  Collector.  If  a  majority  of  the 
votes  cast  are  '  Tax  —  Yes^'  the  officers  of  the  dection  shall 
certify  the  fact  to  the  Board  of  Trustees,  and  also  the  name 
of  the  person  receiving  the  plurality  of  votes  for  Assessor 
and  Tax  Collector,  and  the  Trustees  shall  issue  to  such  per- 
son a  certificate  of  election.'' 

^^  Six7.  6.  For  the  purposes  of  equalizing  the  assessment 
the  Board  of  Trustees  shall  have  all  the  power  conferred  by 
law  upon  County  Boards  of  Equalization.  The  rate  per 
cent  voted  at  such  election  shall  be  and  is  hereby  levied  and 
assessed  to^  on,  or  against  the  persons  and  property  named 
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and  described  in  said  roll  so  equalized;  and  it  shall  be  a  lien 
on  all  such  property  until  the  tax  is  paid ;  and  the  said  tax, 
if  not  paid  within  diirty  days  from  the  date  of  suoh  equaliza- 
tion,  shall  be  recovered  by  suit  in  the  same  manner  and 
-with  the  same  costs  as  delinquent  State  and  county  taxes.^' 

It  is  claimed  by  the  deCeiidant  that  this  Act  was  in  con* 
fiict  with  and  was  repealed  by  the  Act  of  April  4th,  1870, 
entitled  an  Act  to  amead  an  Act  to  proride  for  a  ^tem  of 
common  schools. 

Section  ninety-one  of  the  last  named  Act  provides: 

"  The  Board  of  Trustees  of  any  district  may,  when  in  their 
judgment  it  ia  advisable,  call  an  election  and  submit  to  the 
qualified  electors  of  the  district  the  question  whether  a  tax 
shall  be  raised  *  *  *  for  building  one  or  more  school 
houses.  *  *  *  Such  election  shall  be  called  by  posting 
notices  in  three  of  the  most  public  places  in  the  district  for 
twenty  days ;  and  also,  if  there  is  a  newspaper  in  the  county, 
by  advertisement  therein  once  a  week  for  tiiree  weeks. 
Said  notices  shall  contain  the  time  and  place  of  holding  the 
election.  The  amount  of  money  proposed  to  be  raised,' and 
the  purpose  or  purposes  for  which  it  is  intended  to  be  used. 
*  '"'  *  At  such  elections  the  ballots  shall  contain  die 
words  '  Tax — ^Yes,'  or  '  Tax — ^No,'  and  also  the  name  of  one 
person  as  Assessor  and  one  as  Tax  (Collector.  ♦  ♦  ♦  If 
a  majority  of  the  votes  cast  are  'Tax — ^Yes,'  the  oflicem  of 
the  election  shall  certify  the  fact  to  the  Trustees,  and  shall 
also  certify  the  names  of  the  person  or  persons  having  the 
plurality  of  votes  for  Assessor  and  Collector.  The  Trustees 
shall  issue  certificates  of  election,  and  the  Assessor  shall,  on 
receiving  his^  forthwith  ascertain  and  enroll,  in  the  manner 
provided  for  County  Assessors,  all  the  taxable  persons  and 
property  in  the  district;  and  within  thirty  days  he  shall 
return  his  roll,  footed  up,  to  the  Trustees.  The  Trustees, 
upon  receiving  the  roll,  shall  deduct  fifteen  per  cent  there- 
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from  for  anticipated  delinquencieB,  and  then,  by  dividing  the 
amn  voted,  together  ivith  the  eatimated  coat  of  assessing  and 
collecting  added  thereto,  hj  the  remainder  of  the  roll,  ascer- 
tain Ae  rate  per  cent  required;  and  the  rate  so  ascertained 
(using  the  fnll  cent  on  each  hundred  dollaiB  in  place  of  any 
fraction)  shall  be  and  i&  hereby  levied  and  assessed  to,  on,  or 
against  the  persons  or  property  named  and  described  in  said 
roll.  *  ♦  ♦  The  maximum  rate  of  tax  levied  by  a  dis- 
trict tax  in  any  one  year  for  building  purposes  shall  not 
exceed  seventy  cents  on  each  hundred  dollars.  ♦  ♦  * 
The  trustees,  upon  receiving  any  assessment  roll  from  the 
Assessor,  shall  give  five  days  notice  thereof  by  posting  a 
notice  in  three  public  places  in  the  district,  and  shall  sit  for 
at  least  three  days  as  a  Board  of  Equalization." 

Section  one  hundred  and  fifteen  repeals  ^all  Acts  and 
parts  of  Acts  conflicting  with  the  provisions  of  this  Act'* 

The  last  Act  is  general  and  applies  to  all  the  school  dis- 
tricts in  this  State.  It  follows,  if  both  of  these  Acts  are  to 
stand,  that  they  had  in  Bed  Bluff  School  District  when  this 
tax  was  levied  two  Acts  under  which  they  were  authorized 
to  raise  money  to  build  a  school  house.  By  one  the  notice 
calling  an  election  was  directed  to  be  posted  ten  days  and 
published  two  weeks,  and  by  the  other  it  was  to  be  posted 
twenty  days  and  published  three  weeks;  by  one  the  notice 
was  to  contain  the  rate  per  cent  proposed  to  be  levied  on  the 
property  of  the  district,  '*  which  shall  not  exceed  one  dollar 
and  fifty  cents  upon  the  one  hundred  dollars,*'  and  by  the 
other  it  was  to  contain  the  aggregate  amount  of  money  pro- 
posed to  be  raised,  but  the  maximum  rate  of  tax  levied  by  a 
district  in  any  one  year,  for  building  purposes,  "  shall  not 
exceed  seventy  cents  on  each  hundred  dollars.** 

It  is  manifest  that  these  provisions  —  and  there  are  others 
of  a  similar  character  —  are  in  conflict  and  cannot  stand 
together.  They  are  repugnant  and  irreconcilable,  "  and  it  is 
Vol  xiiiii.--36 
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well  settled  tliat  where  a  sobsequent  Act  is  repugnant  to  a 
prior  one,  the  last  operates,  without  any  repealing  clause,  as 
a  repeal  of  the  first''    (Pierpotd  v.  Crouch,  10  CaL  316.) 

Counsel  for  the  plaintiff  call  our  attention  to  the  fact  that 
it  appears  from  the  Senate  and  Assemblj  Journals  that  the 
bill  for  the  special  Act  was  introduced  and  passed  in  the  Sen- 
ate on  the  4th  March,  1870,  and  was  passed  in  the  Assembly 
on  the  14th  March,  1870,  while  the  bill  for  the  general  Act 
was  introduced  in  the  Assembly  on  the  18th  of  December, 
1869;  and  they  ask:  '^  How  is  it  possible  that  the  Legislature 
intended  on  the  18th  December,  1869,  to  repeal  a  statute  to 
be  introduced  and  passed  into  a  law  between  the  4th  and  25th 
of  March,  1870 1 ''  The  plain  answer  is  that  we  cannot  look 
into  the  Journals  of  the  Legislature  to  see  when  a  bill  was 
introduced  in  or  how  it  passed  through  the  two  Houses.  If 
an  Act  is  properly  enrolled,  authenticated,  and  deposited  with 
the  Secretary  of  State,  it  is  conclusive  evidence  of  the  legis- 
lative will  at  the  time  of  its  passage,  (^Sherman  v.  Btorey,  30 
Cal.  26Z.) 

The  judgment  is  affirmed. 


CNo.  2,468.] 

JO.   GOBDON   V.    GEORGE   W.    SWABT  ato  H.  M. 
KOLLOCK 


CmmAGT  WITB  BlOCKHOLDBHi  OV  A  CORPOBMnOflii-*  A  eOBtnct  BSdB  bj  tile 

•tockbolden  of  a  mining  eorporfttlon  u  i^rtlai  of  the  tnt  part,  with 
parties  of  the  Mcond  part»  X/j  which  the  ttoekholders  airee  to  aMlga 
their  ftock  to  traateee,  to  be  1»7  the  trustees  conTesred  to  the  parties  of 
the  second  part,  open  the  pajment  hj  them  of  a  certain  sum  of  money 
to  the  parties  of  the  first  part,  through  the  tmstees,  accompanied  by  a 
resolatlon  of  the  Board  of  Directors  of  the  corporation  anthorlslng  their 
President  to  convey  the  mine  to  the  parties  of  the  second  part,  opon  th^ 
payment  of  the  money.  Is  substantially  as  If  the  contract  had  bai 
with  the  corporation  Instead  of  the  stocfcholdna 
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OoHPiTioxAL  CoMTBACT  TO  BuT  A  ICim.— A  oontract  with  the  ownen  of 
the  stock  of  a  mlnlof  eorporatUn,  as  parties  of  the  first  part,  reciting 
that  the  parties  of  the  second  part  are  desirous  of  buying  the  stock  and 
■line,  If  the  tests  thej  make  proTe  satisfactory,  and  shall  take  posses- 
■Idn  of  the  mine,  and  make  Improrements  on  It,  and  that  the  stock- 
holders shall  assign  the  stock  to  trustees,  and  that  the  parties  of  the 
■econd  part  shall  pay  at  a  time  fixed  a  certain  sum  to  the  trustees  for 
the  stockholders  and  haye  the  stock,  but  forfeit  their  ImproTements  and 
vedellyer  possession  If  they  fall  to  pay.  accompanied  by  a  resolution  of 
the  Board  of  Directors  to  convey  the  mine  to  the  parties  of  the  second 
part  If  the  payment  Is  made,  merely  gives  the  parties  of  the  second  part 
the  option  of  purchasing,  and  by  their  failure  to  pay  they  lose  the  privi- 
lege of  buying,  but  4»  not  become  liable  for  the  amoont  thej  uwre 
to  pay. 

Appxal  from  the  District  Court  of  the  Fourth  Judicial 
BiBtrict,  City  and  County  of  San  Francisoo. 

The  stock  of  the  corporation  was  divided  into  one  thousand 
shares,  of  which  M.  O.  Griffith  and  W.  N.  Muffley,  the 
assignors  of  the  plaintiff,  owned  ninety-one  and  two  tliirds 
shares.  Stockholders  owning  about  nine  hundred  and  sixty 
shares  signed  the  contract  The  resolution  of  the  Board  of 
Directors  authorized  the  President  and  Secretary  of  the 
mine  to  deliver  possession  of  the  same,  and  to  execute  a 
deed  thereof  to  the  defendants.  The  Court  below  sustained 
the  demurrer  to  the  complaint,  and  final  judgment  was  ren- 
dered for  the  defendants,  and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinioiu 

C.  A.  TutOe,  for  Appellant 

W.  H.  L.  Barnes,  for  Bespondentft 

By  the  Court,  NnjBBy  J.: 

The  plaintiff  sues  as  the  assignee  of  Qriffith  &  Muffley 
of  their  interest  in  a  contract  made  between  them  and  a 
number  of  other  persons,  stockholders  of  the  "Coeumnes 
Copper  Mining  Company,"  of  the  one  part,  and  the  defend- 
ants of  the  other  part.    The  complaint  sets  forth  the  contract 
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in  hcBc  veria,  and  the  sufficieiic^  of  the  complaint  must  be 
determined  by  an  inspection  of  ihe  instrument 

The  contract  recited  that  the  corporation  was  the  owner 
of  a  vein  of  oq>per  ore;  that  the  parties  of  the  first  part 
were  stockholders  in  the  corporation  and  desirous  of  selUng 
their  respective  shares;  that  the  parties  of  the  second  pan 
(defendants)  were  '^desirous  of  making  certain  improve- 
ments on  the  said  mine,  and  erecting  smelting  works  for  the 
purpose  of  reducing  the  ores  of  said  mine,  and  of  eventually 
making  a  purchase  of  the  shares  of  stock  of  the  parties  of 
the  first  part  and  of  the  mine,  if  the  tests  which  they  shall 
cause  to  be  made  prove  satisfactory/' 

The  stockholders,  upon  their  part,  agreed  that  they  would 
assign  their  stock  to  John  Sime  &  Co.,  to  be  held  by  that 
firm  '^  in  trust,  to  reassign  and  return  the  same  to  the  parties 
of  the  first  part  if  the  parties  of  the  second  part  fail  to  per- 
form their  part  of  this  agreement;  and  if  the  parties  of  the 
second  part  fulfill  their  part  of  this  agreement,  and  pay  the 
money  agreed  to  be  paid,  then  to  assign  and  deliver  said 
certificates  of  stock  to  the  parties  of  the  second  part,"  etc 

The  defendants,  upon  their  part,  agreed  to  immediately 
construct  a  road  to  the  mine,  and  within  a  specified  time 
erect  a  furnace  and  smelting  works  for  the  reduction  of  the 
ores. 

They  further  agreed  "to pay'*  ♦  ♦  ♦  "to  the  parties 
of  the  first  part,  by  paying  the  same  to  the  said  trustees  for 
them,  the  sum  of  fifty  thousand  dollars  at  the  ^d  of  six 
months  from  the  time  this  agreement  is  signed  and  posses- 
sion of  the  mine  taken;"  and,  in  similar  terms,  agreed  to 
make  two  further  payments  of  fifty  thousand  dollars  each,  at 
intervals  of  six  months. 

It  was  then  provided  that  "if  the  parties  of  the  second 
part  fail  to  fulfill  any  of  the  agreements  herein  contained  to 
he  by  them  performed,  they  shall  forfeit  whatever  improve- 
ments they  may  have  made  in  and  about  the  mine,  and  all 
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moneys  paid  in  aooordanoe  with  this  agreement^  and  all 
machinery  connected  therewith  (except  the  said  furnace  and 
machinery  connected  therewith,  and  tools)/' 

And  in  case  of  such  failure  the,  parties  of  the  first  part 
were  ''to  take  peaceable  possession  of  said  mine  and  all 
improvements,  except  as  reserved,  without  any  recourse  at 
law." 

A  resolution  of  the  Board  of  Directors  of  the  corporation, 
which  was  also  set  forth  in  the  complaint,,  authorized  the 
delivery  of  possession  of  the  property  to  the  defendants,  and 
a  conveyance  to  them,  when  they  should  have  fulfilled  their 
contract  with  the  stockholders,  and  should  surrender  up  the 
stock  held  I^  Sime  &  Co.  in  trust. 

Immediately  after  the  execution  of  the  contract,  the^stock: 
holders  transferred  their  stock  to  Sime  &  Co.,  and  the  de- 
fendants entered  into  possession  of  the  mine,  and  erected  a 
portion  of  the  works  required  for  testing  the  ore;  but  they 
failed  to  pay  the  first  installment  of  fifty  thousand  dollars. 
Plaintiff  sues  to  recover  the  proportion  of  this  sum  all^^ 
to  be  due  to  him  as  assignee  of  Griffith  &  Muffley. 

The  defendants  demurred  to  the  complaint  upon  the  ground 
that  it  did  not  state  facta  sufficient  to  constitute  a  cause  of 
action. 

In  construing  the  contract,  the  first  question  naturally 
presented  is^  what  was  the  co!^sideration  for  the  defendants' 
agreement  to  pay  the  sum  of  one  hundred  and  fifty  thousand 
dollars !  The  fifth  clause  of  the  contract  which  contains  the 
agreement  to  pay,  does  not  specify  any  consideration  for  the 
payment;  and,  as  a  consideration  is  needed  to  uphold  the 
promise,  we  must  look  for  it  without  the  dause  which  con- 
tains the  promise  only. 

We  think  it  is  very  evident  that  this  amount  was  to  form 
the  consideration  for  the  purchase  of  the  stock,  which,  if 
purchased,  would,  by  the  action  of  the  Board  of  Directors, 
result  in  a  conveyance  of  the  mine  to  the  defendants.     It 
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was  a  device  by  which  the  defendants  could  acquire  the  title 
to  the  mine,  and  the  stockholders  could  receive  their  several 
proportions  of  the  piirchase  money  directly,  and  without  the 
trouble  and  delay  of  the  proceedings  for  its  distribution 
which  the  statute  would  otherwise  require. 

It  cannot  be  claimed  that  it  was  the  true  import  of  the 
contract  that  this  large  sum  of  money  was  to  be  paid  for  a 
brief  possession  of  the  mine,  or  for  the  privilege  of  erecting 
furnaces  and  testing  the  value  of  the  ore.  It  was  intended 
as  the  purchase  money  of  the  property  itself,  and  it  is  sub- 
stantially as  if  the  contract  had  been  made  with  the  corpo- 
ration instead  of  the  stockholders. 

The  contract  contains  no  obligation  on  the  part  of  the  de- 
fendants to  purchase  the  stock.  On  the  contrary,  it  seems 
to  be  clear,  from  the  terms  of  the  instrument,  that  the  pur- 
chase should  be  at  defendants'  option.  It  recites  that  the 
defendants  are  desirous  '^  of  eventually  making  a  purchase  of 
the  shares  of  stock  ♦  ♦  ♦  and  of  the  mine,  if  the  tests 
which  they  shull  cause  to  he  made  prove  saiisfactory/*  The 
trustees  were  to  assign  the  stock  to  the  defendants  if  they 
performed  their  part  of  the  agreement  —  otherwise,  to  reas- 
sign it  to  the  stockholders.  The  contract  provided  for  a 
peaceable  repossession  of  the  mine  by  the  stockholders  in 
case  of  defendants^  failure  to  perform,  and  a  forfeiture  of  all 
moneys  paid  or  improvements  made  by  them.  It  was  one 
of  a  class  of  contracts,  common  among  miners,  by  which  the 
mine  owner  gives  to  another  person  the  privilege  of  pros- 
pecting the  mine  for  a  certain  time,  and  die  option  of  pur- 
chasing at  a  fixed  price,  or  perfecting  the  improvements 
made  by  him.  The  defendants,  by  their  failure  to  pay  the 
first  installment  of  the  purchase  money,  exercised  their 
choice,  and  so  lost  the  privilege  of  purchase,  and  forfeited 
their  improvements;  but  did  not  become  liable  for  the 
amount,  which,  by  a  reasonable  construction  of  the  instru* 
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xnent,  they  were  to  pay  only  in  the  event  of  their  election  to 
eonsmninate  the  purchase  and  receive  the  title  to  the  minoi 
Judgment  affirmed* 


(No.  2^14.] 

WILLIAM  BORLAND  v.  8.  S.  LEWia 

fdBVsinna  ov  Swamp  akd  OTaiFLOwv>  Lahd. —  A  failure  to  pay  ttt 
Intercat  aasnally,  aad  to  paj  tha  principal  at  the  end  of  Ato  jtnxu,  oa  a 
•wamp  and  oyerflowed  land  parchaae,  made  under  the  Act  of  1869, 
works  a  forfeiture,  and  the  State  may  resell,  aa  If  no  purchase  had 
been  made* 

max. —  A  State  may  waive  a  forfeiture;  but  u;  after  a  forfeiture,  and 
before  a  waiver,  the  State  resells  the  land  forfeited,  the  waiver  will  nat 
have  the  effect  to  divest  the  rights  acquired  by  the  second  porcbasei 

Appeal  from  the  District  Oourt  of  the  Fifth  Judicial  Dis- 
tricty  County  of  San  Joaquin. 

The  defendant  had  judgment  in  the  Court  below. 
The  other  facts  are  stated  in  the  opinion. 

Oeorge  Cadwalader,  for  Appellant. 

The  construction  which  we  place  on  section  six  is  that  the 
'*  forfeiture  '*  is  not,  in  fact,  worked  until  it  is  judicially  de- 
clared as  against  the  holder  of  a  certificate  of  purchase. 
The  Act  of  April  9th,  1861  (1  HitteD,  4102),  goes  ex- 
clusively on  this  theory.  By  its  first  section  the  Register 
of  the  State  Land  office  was  directed  to  notify  delinquent 
purchasers  to  pay  up  within  thirty  days.  By  the  succeed- 
ing section  it  was  made  the  duty  of  the  District  Attorney  of 
the  county  where  the  land  was  situate  to  bring'  suit  agalndt 
the  holders  of  certificates  of  purchase  for  the  cancellation  of 
the  same.  By  section  three  payment  within  twenty  days 
after  decree  of  cancellation  ended  the  proceeding,  and  re- 
stored the  purchaser  '^  to  his  rights  in  the  land,  the  same  as 
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if  no  neglect  or  forfeiture  had  been  made."  By  section  five 
the  State  waived  part  of  the  cause  of  forfeiture  — i.  e,,  that 
which  related  to  the  reclamation  of  one  half  of  the  land. 
By  section  six  it  was  provided  that  no  second  certificate  of 
purchase  should  issue  until  the  rights  of  the  first  purchaser 
had  been  judicially  canceled.  By  section  nine  an  addi- 
tional credit  of  two  years  was  given  for  the  payment  of  the 
principal.  By  a  law  passed  April  10th,  1862,  entitled  ''  An 
Act  for  the  relief  of  purchasers  of  swamp  and  overflowed, 
salt  marsh,  and  tide  lands/'  one  year's  interest  was  remitted; 
and  by  the  Act  of  March  Slst,  1863,  a  second  year's  interest 
was  likewise  remitted.  The  State  undoubtedly  was  oom- 
petent  to  waive  the  assertion  of  her  right  of  forfeiture;  and 
this,  we  deem,  she  did  by  the  Acts  aforesaid.  The  plainti£Ps 
oertificate,  instead  of  being  annulled  by  failure  to  pay  the 
agreed  interest  in  advance,  was,  in  1859,  declared  to  be  prima 
facie  evidence  of  title.    (Stats.  1859,  p.  227.) 

Terry  £  Carr,  for  Bespondent 

By  the  terms  of  the  statute  of  1855  the  payment  of  tiie 
purchase  mcmey  was  a  condition  precedent,  and  no  title 
oould  vest  in  a  purchaser  until  full  compliance  wi&  all  the 
requirements  of  the  Act  {Montgomery  v.  Kasson,  16  CaL 
193;  1  Washbuni  on  Eeal  Property,  468.)  The  conditions 
being  precedent,  no  act  on  the  part  of  the  grantor  was  neces- 
sary to  divest  the  title  of  the  purchaser,  for  the  sufBci^it 
reason  that  no  title  had  ever  vested.  But  if  the  entry  is 
held  to  be  a  grant  upon  condition  subsequent  the  plaintiff  is 
in  no  better  position.  In  the  latter  case  the  condition  might 
be  waived  by  the  vendor's  failure  to  enter  for  oondition 
broken,  or  to  take  steps  to  declare  a  forfeiture.  At  com- 
mon law  an  entry  is  necessary  to  forfeit  an  estate  for  con- 
dition broken.  But  '^  if  the  grantor  is  himself  in  possession 
of  the  premises  when  the  breach  happens,  the  estate  revests 
in  him  at  once,  without  any  formal  act  on  his  part;  and  he 
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mD'  be'  presumed,  after  the  breach,  to  hold  for  the  purpose 
of  enforoing  a  forfeiture."  (1  Waahbum  on  Real  Property, 
475 ;  WUlard  v.  Hmry,  3  N.  H.  120 ;  HamiUon  v.  ElUoii,  6 
S.  &  R.  875 ;  AhdrewB  y.  Senter,  82  Me.  894.) 

The  plaintiff  was  never  in  possession  of  the  land — the 
possession  after  his  purchase  remained  as  before,  in  the 
State,  by  Tirtne  of  its  sovereignty;  and  upon  the  occurrence 
of  the  breach  the  forfeiture  was  enforced,  without  the  neces- 
sity of  any  formal  act  The  Acts  of  the  Legislature,  passed 
aubsequent  to  the  entry  of  plaintiff,  did  not  affect  his  in- 
terest^ or  relieve  him  from  the  consequences  of  hia  f ailuxid 
to  perform  his  contract. 

By  th&  Oour^  Rhodm,  J.: 

Ejectment  to  recover  a  parcel  of  swamp  and  overflowed 
land.  The  plaintiff  appealed  from  the  judgment.  It  appears 
from  the  findings  that  the  plaintiff  pnrdiased  the  land  in 
1865 ;  that  in  1856  he  paid  one  year's  interest  and  received  a 
certificate  of  purchase ;  that  he  made  no  further  payment  un- 
til 1865,  when  he  paid  all  the  interest  which  had  accrued,  ex- 
eept  for  two  years,  whicb  the  L^itdature  had  remitted.  The 
plaintiff  never  had  the  possession  of  the  premises  in  contro- 
versy. Traverse,  the  defendant's  grantor,  made  application 
to  purchase  the  land  January  4th,  1858 ;  caused  a  survey  to 
be  made;  received  and  recorded  a  certified  copy  thereof; 
paid  one  year's  interest  on  the  purchase  money;  and  he, 
and  the  defendant  after  his  purchase,  paid  the  interest  for 
several  succeeding  years;  but  neither  Traverse  nor  the 
defendant  received  a  certificate  of  purchase.  It  also  appears 
that  in  1861  Traverse  conveyed  the  premises  to  the  defend- 
ant; that  Traverse,  from  his  purchase  to  his  conveyance  to 
the  defendant,  had  the  possession  of  the  premises,  and  that 
thereafter  the  defendant  was  in  i>os8ession. 

The  pui^hase  of  each  party  was  made  under  the  previa- 
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ions  of  the  swamp  land  Act  of  1855  (Stats.  1855,  p.  189). 
It  was  provided  by  section  five  that  a  person  might  pnr* 
chase  such  lands  on  a  credit  of  five  years,  by  paying  to  the 
County  Treasurer  the  interest  for  .one  year  in  advance. 
Thereafter  the  interest  was  required  to  be  paid  annually  in 
advance.  It  was  made  the  duty  of  the  County  Treasurer  to 
pay  over  the  money  to  the  Treasurer  of  State,  at  the  times 
when  the  State  revenues  were  required  to  be  paid,  and  trana- 
mit  a  certificate  showing  the  purchase;  and  it  was  made  the 
duty  of  the  Treasurer  of  State  to  eertify  the  same  to  the 
Secretary  of  State,  who  was  required  to  issue  a  certificate  of 
purchase.  The  sixth  section  provided,  that  '^if  any  person 
or  persons,  purchasing  lands  upon  a  credit  of  five  years,  as 
provided  in  section  five  of  this  Act^  shall  fail  or  neglect  to 
pay  the  principal  and  interest  within  the  said  term  of  five 
years  from  the  date  of  the  certificate  of  purchase^  or  shall 
fail  or  neglect  to  pay  the  interest,  aa  required  by  this  Act, 
for  the  space  of  one  year  from  the  time  such  interest  may 
become  due,  or  shall  fail  or  n^leot  to  reclaim  at  least  one 
half  of  the  land  so  purchased  within  the  said  term  of  five 
years,  such  neglect  or  failure  shall  work  a  forfeiture  of  such 
lands,  and  the  same  ahall  be  resold  as  if  no  purchase  had 
been  made.'* 

The  plaintiff  argues  tliat  there  is  no  forfeiture  in  f act, 
because  of  his  failure  to  pay  the  annual  interest,  until  it  is  so 
judicially  declared  by  a  competent  tribimal;  that  the  statute 
merely  specified  certain  facts,  which,  being  proved,  furnish 
the  basis  for  a  judgment  or  forfeiture.  In  our  judgment  it 
was  intended,  by  the  sixth  section,  to  make  the  failure  to 
pay  the  interest  for  one  year  after  it  became  due  operate  as 
a  complete  forfeiture  of  the  purchaser's  rights  in  and  to  the 
land.  Had  it  been  designed  that  the  officers  charged  with 
the  sale  of  these  lands  should  delay  further  action  until  the 
forfeiture  had  been  judicially  determined,  it  would  have 
been  so  expressed  in  the  Act;  but^  on  the  contrary,  Uiat 
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section  provides  that  a  failure  on  the  part  of  the  purchaser 
to  pay  the  interest,  etc,  ^^  shall  work  a  forfeiture  of  such 
lands,  and  the  same  shall  be  resold  as  if  no  purchase  had 
been  made.''  The  last  clause  would  be  useless  if  the  resale 
could  not  be  made  until  the  forfeiture  had  been  pronounced 
by  a  Court,  for  that  would  effectually  rescind  and  put  an  end 
to  the  contract,  when,  of  course,  the  lands  would  be  subject 
to  sale  without  farther  directions. 

It  requires  no  argument  to  prove  that  the  State  may  waive 
a  forfeiture — as  it  is  contended  by  the  plaintiff  was  done  by 
the  Act  of  April  9th,  1861  (p.  140) — ^and  it  is  equally  clear 
that  if  the  State,  after  the  forfeiture  and  before  the  waiver, 
resells  the  land,  the  waiver  will  not  have  the  effect  to  divest 
the  rights  acquired  by  the  second  purchase. 

Judgment  affirmed. 

Ifr.  Justice  Cboosxtt  did  not  participate  in  this  decision. 
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PETER  DONAHUE  v.  J.  GALLAVAN  st  al. 

FdsnBBiOH  ov  Land. —  If  one  who  !■  in  tb«  aetoal  poMcwton  of  a  portloB 
of  a  timet  of  land,  dalmlng  the  whole,  makee  a  conyeyance  of  the  wholes 
and  the  grantee  entere  Into  actual  poaseeilaii  of  raeh  iwrt,  claiming  the 
whole,  rach  entry,  under  the  dced»  flyea  the  graatea  coestraetlTt  poa- 
eesslon  of  the  whole  tract 

■nDSNCx  IN  BjncncKCT. —  Proof  that  a  peraon  entered  Into  the  actual  poe- 
•eaiion  of  a  part  of  a  tract  of  land,  claiming  the  whole,  onder  a  deed 
deecrlhing  tlM  whole,  la  prima  facie  proof,  nnder  an  laaue  of  prior  poe- 
ieislon,  and  aofflclent  to  go  to  the  Jury. 

(oaaasaiow  ow  Lora  and  Bxx>ck8  nr  ▲  Citt« — The  rule  that  one  who 
enters  into  tlw  aetnal  poaeesslon  of  a  part  of  a  tract  of  land,  claiming 
the  whole,  under  a  deed  describing  the  whole,  ia  in  conatmctiTe  posses- 
sion of  the  whole,  applies  to  land  in  San  Francisco,  within  the  district 
covered  by  the  Van  Ness  Ordinance,  and  to  city  lots. 

SriDBNOi  TV  Bjbctiunt. —  la  sjectment,  when  the  Isstie  Is  prior  possession, 
proof  by  plaintiff  that  ha  waa  In  possession  by  his  serrants,  of  honssa 
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• 
oa  the  demanded  premlees,  makes  a  prima  fade  case  auflOclent  te  so  to 
the  jury. 
8rATiMSNT  ON  APFIAL  AiTaB  NoNBUiT. —  The  question  presented  on  a 
motion  fur  a  nonsnlt  la  a  qnestloa  of  law,  and  in  a  statement  on  a 
motion  for  a  new  trial,  after  nonsnlt,  the  decision  of  the  Conrt  should 
be  specified  aa  an  error  of  law.  The  apedflcatlon  need  not  embody  the 
erldenea. 

Appeal  from  the  District  Ciourt  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco. 

Ejectment  to  recover  possession  of  a  part  of  block  twenty- 
five,  mentioned  in  the  opinion.  This  land  lies  within  the 
territory  in  San  Francisco  covered  by  the  Van  Kesa  Ordi- 
nance. The  court  below  held,  that  the  rule  laid  down  in 
Hicks  V.  Coleman,  mentioned  in  the  opinion,  did  not  apply 
to  land  within  the  territory  covered  by  the  Van  Ness  Ordi- 
nance, and  that  the  rule  had  no  application  to  city  lots. 

The  plaintiff  moved  for  a  new  trial,  and  made  the  follow- 
ing specification  on  the  question  of  nonsuit:  "The  Court 
erred  in  granting  defendants'  motion  for  a  nonsuit  and  in 
granting  a  nonsuit" 

The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Sharp  &  Lloyd,  W.  H.  Patterson,  and  M.  H.  Myrick,  for 
Appellant 

It  was  error  for  the  Court  below  to  say  as  it  did  say  by 
granting  the  nonsuit,  that  there  was  no  evidence  of  actual 
occupation  by  plaintiff's  grantors.  (San  Francisco  v.  Beide- 
man,  17  Cal.  443 ;  Hubbard  v.  Barry,  21  CaL  821 ;  Welch  v. 
Sullivan,  8  Cal.  201 ;  Townsend  ▼.  Qredey,  6  Wallace,  326 ; 
Satterlee  v.  Bliss,  36  Cal.  489,  612-18 ;  Broohs  v.  Hyde,  37 
Cal.  866.)  The  evidence  tended  to  show,  and  did  show, 
prior  possession  in  plaintiff's  grantors,  and  that  the  title 
thereby  acquired  had  vested  in  plaintiff  by  regular  mesne 
conveyances;  and  that  plaintiff  had  been  ousted  by  defend*^ 
ants.     (Hicks  v.  Coleman,  26  Cal.  122 ;  Hoag  v.  Pierce,  28 
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Cal.  187;  McKee  v.  Oreene,  31  OaL  418;  Ayres  ▼.  Bensley, 
32  CaL  620;  WolfshiU  r.  MaUachowitz,  89  OaL  276.) 


John  Reynolds,  for  Bespondents. 

No  title  was  shown  under  the  Van  Ness  Ordinance.  (Wolf 
V.  Baldwm,  19  Cal.  806;  Polack  v.  McOrath,  82  Cal.  15.) 
The  possession  of  the  gardens  was  not  sufficient  to  extend 
the  possession,  so  as  to  embrace  the  premises  in  controversy. 
Brummagim  v.  Bradshaw,  89  OaL  24;  WolfskiU  ▼.  MdUaeho- 
iintz,  39  OaL  276;  Walsh  v.  EiU,  38  CaL  481.)  . 

By  the  Court,  Rhodbs,  J. : 

The  premises  in  controversy  form  a  part  of  Mission  Addi- 
tion block  number  twenty-five,  in  the  City  of  San  Francisco. 
In  1850  or  1851  Clark,  Wilson  &  Stock  entered  upon  a  tract 
of  land  composed  of  blocks  twenty-five  and  twenty-eight, 
and  small  portions  of.  adjacent  blocks  and  the  intervening 
streets,  which  were  not  then  laid  out,  and  reduced  some  por- 
tions thereof  to  their  actual  possession.  Wilson  &  Stock 
conveyed  the  tract  to  Dehon,  who  entered  under  the  deed 
into  the  actual  possession  of  a  part  of  the  tract.  The  plain- 
tiff claims  under  that  deed.  It  also  appears  that  the  plaintiff, 
by  his  servants,  was  in  the  possession  of  certain  houses  situ- 
ated on  the  premises  in  controversy,  at  the  time  of  the  entry 
of  the  defendants.  The  defendants  moved  for  a  nonsuit  on 
the  ground  that  the  plaintiff  had  not  shown  such  possession 
as  would  give  him  title  under  the  Van  Ness  Ordinance,  and 
that  he  had  not  shown  such  prior  possession  as  would  entitle 
him  to  recover,  and  the  motion  was  granted  on  both  grounds. 
The  entry  of  Dehon  under  the  deed  of  Wilson  &  Stock  had 
the  effect  to  give  him  the  constructive  possession  of  the  whole 
tract  (Hicks  v.  Coleman,  25  Cal.  122 ;  Ayres  v.  Bensley,  82 
Cal.  fi20.)  That  evidence,  together  with  the  fact  that  the 
title  of  Dehon  had  vested  in  the  plaintiff,  was  sufficient  to 
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go  to  the  jury,  upon  the  issue  of  prior  possession.  We  sec 
nothing  in  the  facts  of  this  case,  to  prevent  the  application 
of  the  rule  in  those  cases,  to  the  tract  of  land  described  in 
that  deed.  The  occupation  of  the  houses  by  the  servants  of 
the  plaintiff,  as  already  mentioned,  was  also  competent  evi- 
dence on  the  question  of  prior  possession,  and  should  have 
been  submitted  to  the  jury.  It  is  unnecessary,  at  this  stage 
of  the  case,  to  express  any  opinion  as  to  whether  there  was 
such  an  occupation  of  the  premises  as  to  entitle  the  occupant 
to  the  benefits  of  the  Van  Ness  Ordinance. 

The  defendants  insist,  that  as  these  questions  were  pre- 
sented on  the  motion  for  a  new  trial,  they  cannot  be  consid- 
ered, because  there  was  not  a  sufficient  specification  of  the 
grounds  of  the  motion  within  the  requirements  of  section 
one  hundred  and  ninely-five  of  the  Practice  Act.  This  ob- 
jection is  untenable.  The  question  presented  on  a  motion 
for  a  nonsuit  is  a  question  of  law,  and  in  the  statement  on 
new  trial  the  decision  of  the  motion  should  be  specified  as 
an  error  of  law.  Were  this  not  the  correct  practice,  the 
party  complaining  of  the  granting  of  a  nonsuit  would  be 
compelled,  after  stating  the  evidence,  to  restate  it  in  his 
specifications,  in  order  to  show  that  it  was  insufficient  to 
justify  the  decision  —  or  in  other  words,  that  it  was  sufficient 
to  make  a  prima  facie  case  to  go  to  the  jury. 

Judgment  and  order  reversed  and  case  remanded  for  a 
new  trial 

Mr.  Justioe  Oboosbtt  did  not  express  an  opinion. 
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[No.  2,218.] 

GEORGE  p.  SHARP  v.  JOHN  H.  BAIRD,  ISAAC  N. 
THORiTE,  I.  E.  THORNE,  CHARLES  J,  BREN- 
HAM,  AND  JOHIJ  DOE. 

Attachmbnt  —  Shbbutf'b  Dkbd« — A  SherUTs  deed,  executed  la  pomanee 
of  a  Jadgment  obteined  In  an  attachment  suit,  takes  effect  by  relation 
as  of  the  date  at  which  the  attachment  was  levied*  and  overreaehee  any 
deed  made  snbseqaent  to  such  date. 

BaavicB  of  Attachmbnt  of  Rbal  Pbofbbtt. —  It  la  the  duty  of  tJie  Sheriff, 
in  senring  an  attachment  of  real  property,  to  deliver  a  copy  of  the  at- 
tachment to  the  occapant,  if  there  be  one;  or  if  there  be  no  occupant, 
then  to  post  a  eopy  of  the  attachment  in  a  conBplcnoQs  place  on  the 
premlsee. 

iHDOBSBiiBNT  ON  Attachmbiit. —  It  Is  the  duty  of  the  Sheriff,  when  retam- 
ine  an  attachment  of  real  property,  to  Indorse  thereon  what  acts  he 
performed  In  serving  the  writ,  and  It  will  be  presumed  that  he  states 
all  that  he  did  towards  making  the  service. 

IirvALiD  ATTACRMBifV. —  A  servico  of  an  attachment  on  real  estate,  made  by 
posting  a  "iioMoe*  Instead  of  a  copy  of  the  attachment  on  the  most 
public  part  of  the  property  attached,  is  not  VBUd»  and  creates  no  Hen 
on  the  property. 

Appeal  from  the  District  Court  of  the  Fifteenth  Judicial 
District^  City  and  County  of  San  Francisoa 

The  plaintiff  had  judgment,  and  the  defendants  appealed 
The  other  facts  are  stated  in  the  opinicm. 

Wilson  &  Crittenden,  for  Appellants* 

Oeorge  F.  (6  William  H.  Sharp,  for  BespondemL 

By  the  Court,  Cbookbtt,  J.: 

It  was  admitted  on  the  trial  that  on  fhe  5th  day  of 
ITovember,  1855,  Sanders  and  Brenham,  under  whom  both 
parties  claim,  were  the  owners  in  fee,  and  entitled  to  the 
possession  of  the  demanded  premises;  and  the  case  shows 
that  on  that  day  several  attachm^its  were  issued  against 
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ihem,  which  the  plaintiff  claims  were  duly  levied  on  this 
property. '  It  further  appears  that  the  attachment  suits  soon 
afterwards  ripened  into  judgments,  on  which  executions  sub- 
sequently issued,  under  which  the  property  was  purchased 
hy  the  plaintiff  at  Sheriff's  sale,  and  for  which,  in  due  time, 
he  obtained  the  Sheriff's  deed.     This  is  the  plaintiff's  title. 

But  it  further  appears  that  on  the  same  day  on  which  the 
attachments  are  alleged  to  have  been  levied,  Brenham  com- 
menced an  action  against  Sanders  for  the  dissolution  of  their 
copartnership,  alleging  that  the  firm  was  insolvent^  and 
praying  for  a  settlement  of  its  affairs,  the  appointment  of  a 
Eeceiver,  and  the  application  of  the  partnership  property 
towards  the  payment  of  the  partnership  debts. 

On  the  same  day  Sanders  filed  his  answer,  admitting  the 
allegations  of  the  complaint,  and  consenting  to  a  decree  as 
prayed  for.  Thereupon  the  Court,  on  the  same  day,  ap- 
pointed Bemhard  Peyton,  Beceiver,  and  entered  an  order 
directing  Sanders  and  Brenham  to  convey  and  deliver  to 
the  Receiver  all  their  partnership  property  of  every  de- 
scription. 

In  obedience  to  this  order  Sanders  and  Brenham,  on  the 
same  day,  by  a  deed  in  due  form,  conveyed  to  Peyton,  as 
Eeceiverv  aU  the  real  estate  of  the  firm,  including  these 
premises. 

Peyton  afterwards  resigned  his  trust  as  Receiver,  and  con- 
veyed the  property  to  his  successor ;  and  the  defendant  Baird, 
who  is  the  present  Receiver,  now  holds  this  title  in  his 
capacity  of  Receiver,  the  action  of  Brenham  v.  Sanders  being 
still  pending.  'The  present  action  is  ejectment,  a^d  the 
plaintiff  cannot  recover  unless  he  holds  the  legal  title. 

The  deed  from  Sanders  and  Brenham  to  Peyton  was  long 
prior  in  date  to'  {he  Sheriff's  deed,  under  which  the  plaintiff 
claims.  But  the  jplaintiff  contends  that  the  Sheriffs  deed 
to6k  effect  by  relation,  as  of  the  date  at  which  the  attach- 
ments wer6  levied,  and,  therefore,  overreaches  the  deed  to 


April,  1872.]  Shaep  v.  Baibd.  679 

Opinion  of  th^  Conrt  —  0«ekett,  J. 

Peyton,  which,  though  made  on  thd  same  day,  waa  eubae- 
qnent  in  time  to  the  levy  of  the  attachments. 

If  the  legal  principle  involved  in  this  proposition  be  con- 
ceded to  be  correct,  of  which  there  is  no  doubt,  it  becomes 
material  to  inquire  whether  the  attachments  were,  in  fact, 
levied  on  the  property  so  as  to  create  a  valid  lien  thereon. 

Section  one  hundred  and  twenty-five  of  the  code,  as  it  stood 
in  1855,  provided  that,  in  levying  an  attachment  otx  real 
property,  the  Sheriff  shall  deliver  a  copy  of  the  attachment 
to  the  occupant,  if  there  be  one,  and  if  there  be  no  occupant, 
that  he  shall  post  a  copy  in  a  conspicious  place  on  the 
premises,  and  shall  file  a  copy  in  the  oflBce  of  the  Recorder, 
together  with  a  description  of  the  property  attached.  On 
each  of  these  attachments  the  SheriflF  returned  that,  by 
virtue  of  the  writ,  he  had  attached  all  the  right,  title,  and 
interest  of  Sanders  and  Brenham  in  and  to  the  property  — 
describing  it  — "  and  that  he  posted  a  notice  on  the  moat 
public  part  of  said  described  property,  and  filed  and  recorded 
a  copy  of  the  writ  and  of  the  above  description  with  the 
County  Recorder  of  the  City  and  County  of  San  Francisco, 
on  INTovember  7th,  1855.''  This  return  does  not  show  a  valid 
service  of  the  attachment  It  was  the  duty  of  the  officer  to 
deliver  a  copy  of  the  attachment  to  the  occupant,  if  there 
was  one ;  and  if  there  was  no  occupant,  then  to  post  a  copy 
of  the  aUachment  in  a  conspicuous  place  on  the  premises* 
These  returns  do  not  show  whether  or  not  there  was  an  oocu* 
pant  of  the  premises ;  and  if  we  were  at  liberty  to  infer  that 
there  was  no  occupant,  on  the  ground  that  we  are  to  presnme 
the  Sheriff  did  his  duty,  and  would  have  delivered  a  copy  to 
the  occupant,  if  there  had  been  one;  and  if  we  asaome  that 
there  was,  in  fact,  no  occupant,  then  it  was  the  doty  of  the 
Sheriff  to  poet  on  the  premises  a  copy  of  the  attaehment. 
The  return  does  not  show  that  this  was  done,  but  only  that  a 
''  notice  "  was  posted  on  the  premises.  The  purport  of  this 
^  notice  "  does  not  i^pear ;  bm  li  It  didL  die  Sheriff  had  no 
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authority  to  substitute  a  notice  for  the  copy  which  the  statute 
required  to  be  posted. 

Section  one  hundred  and  forty-one  of  the  code  requires 
the  Sheriff  to  return  an  attachment  ^'  with  a  certificate  of  his 
proceedings  indorsed  thereon^  or  attached  thereto."  It  is 
his  duty  to  state  in  his  return  what  acts  he  performed  in 
serving  the  writ,  in  order  that  tiie  Court  may  be  enabled  to 
decide  upon  its  sufficiency  to  constitute  a  valid  service. 

We  must  assume^  therefore,  that  in  these  returns  the 
Sheriff  stated  all  he  did  toward  making  the  service;  and 
as  these  acts  did  not  constitute  a  valid  service,  there  was  no 
lien  created  by  the  attachments. 

In  Main  v.  Tappener,  ante,  206,  we  held  that,  in  order  to 
create  a  lien,  the  requisite  acts  must  not  only  be  performed 
by  the  officer,  but  that  they  must  be  performed  in  the  order 
prescribed  by  the  statute. 

It  results  from  these  views  that  the  attachments  under 
which  the  plaintiff  claims  created  no  lien  on  the  property; 
and  the  judgments,  cm  which  the  ezeoutions  issued,  not  hav- 
ing been  docketed  until  after  the  deed  to  Peyton  was  exe 
cuted  and  delivered,  there  was  no  judgment  lien,  to  whidi  the 
Sheriff's  deed  could  relate,  so  as  to  overreach  the  legal  title 
then  held  by  Peyton,  and  now  vested  in  the  defendant, 
Baird. 

I  am,  therefore,  of  opinion  that  the  plaintiff  is  not  entitled 
to  recover  in  this  form  of  action. 

This  view  of  the  case  renders  it  unnecessary  to  decide  the 
other  questions  presented  on  the  appeal 

Judgment  reversed  and  cause  remanded  for  *  new  trial 
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ELIZABETH  H.  LOKD  v.  OLIVE  S.  HOUGH,  aot  A&A 
D.  NUDD,  J.  B.  WOOSTER,  and  W.  W-  KNIGHT, 

EXSCUTOBS     OF   TH£  LaST   WiLL  OF    CHARl.m  S.     LoAD, 

Dbosasbdw 

Bbxd  of  Oivt^ — A  deed  of  gift  of  a  portion  «tf  tlio  rommnntty  proporty, 
made  by  the  haaband,  !•  not  Told  per  jiL 

IDCM. —  If  loch  deed  l>e  made  with  the  intent  of  defeating  the  claims  of  tha 
wife  in  the  community  property,  the  traneactlon  ia  tainted  with  fraad. 

IHW. —  In  the  abaence  of  fraodnlent  intent,  a  rolnatary  diapoaltlon  of  a  por> 
tlon  of  the  community  property,  reaaonahia  ia  referenee  to  tha  whole 
amount,  may  be  made  by  the  husband. 

IDBM. — The  pendency  of  a  salt  for  divorce  doea  not  of  Itaelf  Interrupt  the 
hnaband'e  powers  la  relation  to  his  right  of  sale  of  the  community  prop- 
arty,  although  he  cannot,  with  the  Intant  Co  d^Hva  tha  wife  of  har 
claims.  In  anticipation  of  a  dlToree,  make  a  voluntary  conveyance  of  any 
portion  of  the  community  property. 

Odd  am  Gut  bt  HnasAjm  «o  his  Mothbb^— A  deed  of  gift  a<  commu- 
nity property,  of  the  valno  of  foor  thousand  doOaia,  made  by  a  husband 
worth  one  hundred  thousand  dollars,  to  hia  mother*  la  consideration  of 
love  and  affection.  Is  not  unreasonable  la  amount. 

Innc. —  If  a  husband,  pending  a  salt  for  a  divorce,  procures  hla  mother  to 
Uts  with  him,  and  take  diatga  of  hia  Inftat  children,  on  a  promise  of 
providing  for  her,  and  makiea  har  a  deed  of  a  portkii  of  tho  community 
property,  these  circumstances  show  that  ha  Is  not  actuated  by  a  frandu- 
iMt  lateiit  ftowarda  hla  wife  In  makng  tiM  deed. 

Appkal  from  the  District  Court  of  the  Fourdi  Judicial 
District,  Oi^  and  County  of  San  Franoiaca 

In  the  divoice  snit  spoken  of  in  the  opinion,  O.  8.  Lord 
obtained  a  divorce  in  1867,  and  the  Court,  in  its  decree^ 
awarded  him  the  custody  of  his  three  infant  children,  and 
decreed  that  he  pay  his  wife  one  hundred  dollars  per  month 
during  her  natural  life,  or  in  lieu  thereof,  the  sum  of  ten 
thousand  dollars,  at  his  electioik  Afterwards,  and  Septem- 
ber 21st,  1867,  the  Court  granted  the  defendant  a  new  trial, 
and  the  plaintiff  appealed  to  the  Supreme  Court  from  the 
order  granting  &e  new  triaL  This  appeal  was  pending  at 
flie  time  of  his  death. 
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September  SOth,  1867,  Lord  xoade  the  will  apokea  of  in 
the  opinion,  in  which  he  devised  his  property  to  his  execu- 
tors, to  hold  in  trust;  among  other  things,  to  pay  the  sum 
decreed  by  the  Court  to  his  wife,  if  the  order  granting  a 
new  trial  was  reversed,  and  the  judgment  remained  in  f<Mnce. 
The  will  also  confided  the  oaxe  and  custody  of  his  infant 
children  to  his  mother. 

This  action  was  brought  to  have  the  deed  of  Lord  to  his 
mother  declared  fraudulent  and  void,  and  to  have  the  same 
canceled.  The  defendant  had  judgment  in  the  Court  bebw, 
and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Qidni  (6  Hardy,  for  Appellant 

The  right  of  the  husband  to  dispose  of  the  oommon  pr(^ 
erty  is  i^stricted  to  tiie  ordinary  cases  of  sake  for  proper 
consideration.  (In  re  Buchamanis  Estate,  8  CaL  607;  SmUh 
V.  Smith  et  al.,  12  CaL  224.) 

The  fact  that  the  suit  for  divorce  was  pending  placed  all 
the  common  property  in  custody  of  the  law,  and  while  it 
may  be  conceded  for  the  purposes  of  this  case  tiiat  the  bus* 
'band  might  have  changed  the  charaeter  of  the  property — 
i.  e.,  might  have  converted  lands  into  money  or  stocks  or 
eecurities  —  it  seems  to  us  manifest  that  the  wife  would  have 
been  entitled  at  the  termination  of  that  action  to  such  a 
share  of  all  the  oommon  property  owned  when  the  suit  was 
brought  as  the  Court  mi^t  then  have  determined  to  be 
proper.     (Hittell^s  Dig.,  Art.  3574.) 

If  the  husband  cannot  make  a  bequest  of  more  than  half 
of  the  oommon  property,  to  take  effect  at  his  death,  by  what 
rule  shall  we  say  that  he  can  make  a  gift  to  take  effect  before 
his  death?  As  we  understand  the  law,  the  husband  is  the 
trustee  of  the  wife,  and  by  authority  of  the  statute  is  per- 
mitted to  manage  her  estate.  Ho  may  exchange  it — may 
convert  her  money  into  lands,  or  sell  her  lands  for  mon^* 
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This  he  may  very  well  do,  because  the  wife  may  always  be 
able  to  secure  an  equivalent  for  her  property.  But  when  the 
husband  undertakes  to  dispose  of  her  property  by  gift  he  is 
acting  in  violation  of  the  trust  (Swaine  v.  Perrine,  6  John. 
Ch.  488;  Bhch  v.  Jones,  1  A.  K.  Marshall,  812;  Petty  v. 
Petty,  4  Bw  Monroe,  216;  Quidet  v.  Qtdstet,  Wright's  Ohio 
Eep.  492.) 

This  conveyance  was  in  fraud  of  the  ri^ts  of  the  wife  for 
the  following  reasons:  The  husband  and  wife  were  living 
apart  from  each  other,  and  he  was  prosecuting  a  suit  against 
hor  for  a  divorce.  His  conduct  towards  his  wife  proved  hie 
disposition'  to  injure  her.  His  testamentary  disposition  of 
all  the  community'  property  shows  that  it  was  his  purpose  to 
deprive  her  of  the  whole  of  the  real  estate  belonging  to  the 
community.  The  attempt  to  deprive  the  appellant  of  the 
custody  of  her  children  shows  the  animus  of  the  husband  in 
making  the  conveyance. 

McBae  &  Rhodes,  for  Seepondents. 

A  wife's  interest,  during  the  ooverture,  in  the  imnmon 
property,  like  an  heir's,  is  a  mere  expectancy.  The  husband 
can  sell,  mortgage,  manage,  and  control  it  to  any  extent  (bar- 
ring actual  fraud),  and  the  wife  has  no  remedy;  error  of 
judgment  is  no  groimd  for  the  interference  of  a  Court.  (1 
Hitt  Dig.,  Art  3671,  Sec.  9;  Van  Dusen  v.  Johnson,  16 
Cal.  310;  citing  Orice  v.  Lawrence,  2  La.  An.  226.) 

A  deed  is  not  void  if  founded  on  consideration  when  it 
conveys  community  proper^,  even  after  suit  for  divorce  has 
been  commenced,  provided  there  be  estate  enough  left  to 
compensate  the  wife  for  her  half  interest  in  the  estate  so 
given  away;  and  this  in  the  face  of  an  express  statute  law 
to  the  contrary.     (Hagerty  v.  Harwell,  16  Tex.  663.) 

We  ask  this  Oourt  to  inspect  the  above  case  especially.  It 
shows  conclusively  that  the  deed  of  the  husband  cannot  be 
attacked,  even  in  case  of  fraud;  but  the  remedy  of  the  wife 
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ifl  to  sue  the  executors  for  the  axnoont  of  the  difference, 
to  which  by  law  she  would  be  entitled,  (Monroe  v.  Leigh, 
15  Tex.  579;  Orice  v.  Lawrence,  2  La.  An.  226;  Hagerty  v. 
Haanuell,  16  Tex.  663;  Peck  v.  Brummagim,  31  CaL  440; 
Wright  v.  Hays,  10  Tex.  130;  Stander  v.  Coe^  16  Tex.  663.) 

By  the  Court,  Nilbs,  J.: 

The  plaintiff  was  the  widow  of  0.  S.  Lord,  deceased.  C. 
S.  Lord  died  in  July,  1868,  leaving  estate  of  the  value  of 
from  one  hundred  thousand  to  two  hundred  thousand  dollars, 
all  of  which  was  common  property  of  plaintiff  and  deceased; 
and  a  will,  appointing  the  defendants,  Wooster,  Knight,  and 
Nudd,  his  executors.  On  the  7th  of  April,  1868,  Lord  con- 
veyed to  his  mother,  Olive  S.  Hough,  one  of  the  defendants, 
a  parcel  of  land  at  Menlo  Park,  containing  about  six  and 
three  quarter  acres,  and  then  of  the  value  of  about  four 
thousand  dollars.  The  deed  purported  to  be  in  consideration 
of  natural  affection. 

Prior  to  the  execution  of  the  deed,  C.  S.  Lord  had  insti- 
tuted proceedings  for  a  divorce  against  the  plaintiff,  and  had 
obtained,  by  order  of  the  District  Court,  the  temporary  cus- 
tody of  the  three  infant  children  of  the  marriaga  This  suit 
was  pending  when  he  died. 

Li  ITovember,  1867,  he  visited  his  mother,  then  a  resident 
of  the  State  of  New  York,  and  agreed  with  her  that  if  she 
would  leave  her  then  residence  and  go  to  California,  and  take 
charge  of  the  children,  he  would  provide  liberally  for  her 
support  She  consented,  and  came  to  this  State  in  Mardi, 
1868,  and  from  that  time  had  the  entire  charge  and  care  of 
the  children,  and  resided  upon  the  premises  afterwards  con- 
veyed to  her. 

The  plaintiff  daims  that  the  conveyance  should  be  decreed 
to  be  void,  as  being  voluntary  and  in  derogation  of  het  rif^tB 
in  the  oonmiOQ  property. 


April,  1872.]  Lord  t*  HoiroB.  686 

Opinion  of  the  Court -- NUei^  J. 

A  deed  of  gift  of  a  portion  of  the  oommon  property  by 
the  husband  is  not  void  per  se.  If  the  gift  be  made  with 
the  intent  of  defeating  the  daims  of  the  wife  in  the  comiai:iA 
property,  the  transaction  would  be  tainted  with  fraud.  In 
the  absence  of  such  fraudulent  intent,  a  voluntary  disposition 
of  a  portion  of  the  property^  reasonable  in  reference  to  the 
whole  amount,  is  authorized  by  the  statute  which  gives  to 
the  hudbend  the  absolute  power  of  disposition  of  the  oom- 
mon property  as  of  his  own  separate  estate.  This  doctrine 
was  recognized,  although  not  expressly  decided,  in  the  cases 
of  Smif}^  V.  Smith,  12  OaL  826 ;  and  Peck  7.  Brvmmagiru, 
81  Cal  446. 

The  penden<7  of  proceedings  for  a  divorce  does  not,  of 
itself,  interrupt  the  exercise  of  the  husband's  powers.  The 
property  does  not  oome  into  the  castody  of  the  C!ourt  by  the 
institution  of  the  suit.  The  husband  has  still  the  control  of 
it  and  full  power  of  disposition  of  it  He  is  held  to  equal 
good  faith  in  all  transactions  relating  to  it,  as  before  the  com- 
mencement of  the  suit  He  is  subject  to  the  same  restric- 
tions in  its  disposal  He  cannot  make  a  voluntary  convey- 
ance of  any  portion  of  the  property  with  the  intent  to 
deprive  the  wife  of  her  claims,  in  antieipatiofi  of  the 
divorce,  any  more  than  he  could  make  sudi  fraudulent  dis- 
position in  antidpation  of  her  widowhood. 

The  drcumstanoes  surrounding  the  transaction  afford  no 
sufficient  evidence  of  fraudulent  intent  upon  the  part  of 
Lord.  No  inference  of  such  intent  can  be  drawn  from  the 
relative  values  of  the  land  conveyed  by  him  to  the  defend- 
ant, and  of  the  entire  property.  A  gift  of  four  thousand 
dollars  to  his  mother,  by  a  man  worth  over  one  hundred 
thousand  dollars,  is  certainly  not  unreasonable  in  amount 
Nor  do  the  terms  of  the  will  of  Lord  show  any  fraudulent 
design  in  the  conveyance  to  the  defendant  Whatever 
fraudulent  intent  he  may  have  had  at  the  time  he  made  the 
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will  was  oonsuminated  ao  far  as  lie  oould  oansuizunate  it  by 
the  execution  of  that  instrument  We  cannot  assume  that 
it  affected  every  subsequent  act  in  relation  to  the  property. 
His  intent  in  making  the  oonvejance  must  be  determined 
from  the  circumstances  attending  that  transaction,  and  the 
intent  evinced  by  his  act  of  six  m<mths  before  could  aid  but 
little  in  such  determination. 

On  the  other  hand,  the  agreed  facts  show  the  utmost  good 
faith  upon  the  part  of  Lord.  The  care  and  management  of 
the  infant  children,  which  was  being  exercised  by  the 
defendant  when  the  conveyance  was  made,  and  which  con- 
tinued thereafter,  would  constitute  a  valuable  consideration, 
if  it  dearly  appeared  that  the  property  was  given  in  ex- 
change for  these  services.  At  least  these  circumstances  are 
sufficient  to  show  that  Lord  was  not  actuated  by  fraudulent 
motives  in  the  transaction,  but  by  a  laudable  desire  to  make 
provisi<m  for  the  care  of  his  childrenj^  who  were  dependent 
upon  him  for  support 

Judgment  aflbmed. 
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JOHN  A.  OAKDINELL  r.  J.  P.  OT)OWD,  P.  J.  Mo- 
MAHON,  IL  NOLAN,  ahb  PATBIGK  DUBKIN. 

•KAixncaifT  ox  Apnui.. —  A  gutement  Bad*  lii  view  of  a  motloa  for  a 
new  trial  maj  be  eonpldered  on  an  appeal  fhm  tbe  Judgment,  If  the  par- 
ties fltipnlate  **  that  the  statement  maj  1m  oaed  as  settled  statement  on 
motion  for  new  trial  and  on  appeal  to  the  Snpreme  Oovrt.'' 

AsrucATioM  OF  PATMSMTa  Maob  OK  inMBTBDNaas. —  If  a  parCj  who  li 
lndM>ted  on  several  promlssorj  notes,  all  held  hj  the  same  person, 
makes  a  payment  of  money  to  the  holder  and  directs  It  to  be  applied  on 
one  of  the  notes,  bot  the  holder  applies  It  on  other  notes  than  the  one 
directed,  and  the  payor  afterwards  acgnlesces  and  takes  the  notes  npon 
whicfi  the  application  was  auUta^  this  is  a  rattilcatloa  oC  tha  applica- 
tion made  bf  the  creditor* 
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Appsai.  from  the  Difltrict  Court  of  the  Fourth  Judicial 
District,  City  and  County  of  San  Francisco^ 

The  note  sued  on  was  given  for  seven  hundred  and  eighty 
dollars,  hut  the  complaint  alleged  that  there  was  due  on  it 
four  hundred  and  fifty-eight  dollars  and  thirty-five  cents, 
with  interest  from  October  6th,  1869,  at  one  and  one  quarter 
per  cent  per  month. 

Judgment  was  rendered  for  the  defendants  December  8th, 
1870,  and  the  plaintiff  appealed  from  the  judgment.  The 
statement  filed  contained  this  heading: 

'^Statement  on  motion  for  a  new  trial  and  on  appeal, 
should  «aid  motion  be  overruled." 

The  other  f act«  are  stated  in  the  opinionu 

Qvini  dk  Hardy,  for  Appellant 

It  may  be  conceded  that  a  debtor  at  the  time  of  malting 
a  payment  has  the  right  to  direct  as  to  the  particular  inaebt- 
edness  to  which  such  payment  shall  be  applied;  but  when 
the  creditor  does  not  so  apply  the  payment,  but  does  subse- 
quently make  an  application  which  is  acquiesced  in  and 
agreed  to  by  the  debtor,  ho  is  bound  by  the  application 
made  with  his  assent  and  ccmcnrrence.  (American  Leading 
Ca^es,  p.  288,  and  cases  there  cited;  Siturgis  v.  RcMAm,  7 
Mass.  801 ;  Brewer  v.  Knapp,  1  Pick.  833 ;  Logan  v  Mason, 
6  Watts  and  Serg.  9 ;  Moss  v.  Adams,  4  Iredell  £q.  42.) 

J.  C.  Bales,  for  Respondents. 

The  cases  cited  by  appellant  have  not  the  slightest  appH* 
cation  to  the  facts  of  this  case. 

^^A  party  paying  is  not  allowed  so  to  appropriate  as  to 
effect  the  relative  right  of  his  sureties."  (Parsons  on  Bills 
and  Notes,  pp.  222,  223;  Merrimaeh  Co.  Bank  v.  Broum,  13 
K.  H.  820;  Myers  v.  United  States,  1  McLean,  493;  Post- 
master General  v.  NorveU,  1  Gilp.  106.) 
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And  a  fortiori  such  party  would  not  be  allowed  subse- 
quently to  do  any  act  by  way  of  acquieeoence  or  ratification 
to  revive  the  liabilities  of  his  indorsers  or  sureties. 

By  the  Court,  Bslchbb^  J. : 

The  objecticm  that  the  statement  was  made  in  view  of  a 
motion  for  a  new  trial  and  therefore  cannot  be  considered  on 
an  appeal  from  the  judgment,  is  not  well  taken.  The  par- 
ties stipulated  that  the  statement  might  be  ^^  used  as  settled 
statement  on  motion  for  new  trial  and  on  appeal  to  the  Su- 
preme Court''  It  was  held  in  Hastings  v.  Halieck,  13  CaL 
203,  that  a  similar  stipulation  was  ^^sufficiently  broad  to 
include  any  appeal  which  plaintiff  should  elect  to  prosecute 
in  the  cause." 

The  action  is  upon  a  promissory  note,  and  the  defend- 
ants plead  payment  made  by  Nolan.  At  the  time  of 
the  alleged  payment  the  note  was  held  by  the  City  Bank  of 
Savings,  Loan,  and  Discount,  as  were  also  three  other  notes 
upon  which  Nolan  was  liable  as  maker  or  indorser.  In  Sep- 
tember Nolan  paid  to  the  bank  four  hundred  dollars,  and  in 
October,  five  hundred  dollars.  He  instructed  the  clerk  who 
received  the  money,  he  says,  to  apply  the  payments  on  the 
note  in  suit,  so  far  as  was  necessary  to  pay  it  in  full,  and  the 
balance  on  the  other  notes.  All  of  the  four  hundred  dollars 
was  applied  to  the  payment  of  the  other  notes,  and  a  por- 
tion of  the  five  hundred  dollars.  The  other  notes  were  de- 
livered up  to  him)  but  aooording  to  his  testimony,  not  till 
December,  when  he  says:  ^^I  did  not  want  to  accept  them, 
but  he  put  them  on  the  counter  and  I  took  them  away." 

Murphy,  a  witness  on  the  part  of  the  plaintiff  and  Presi- 
dent of  the  bank,  testified  that  ^^  Nolan  came  in  with  either 
four  hundred  dollars  or  five  hundred  dollars,  and  he  wanted 
to  pay  some  money  on  this  note;  I  asked  why  he  did  not 
pay  his  own  notes ;  he  then  took  one  or  two  of  his  own  notes; 
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Kenny  handed  me  his  notes ;  I  think  it  was  two ;  I  saw  him 
take  the  notes  at  the  time  the  money  was  paid ;  think  it  was 
in  September  or  October ;  I  don't  know  whether  it  was  four 
hundred  dollars  or  five  hundred  dollars  he  paid  at  the  time; 
I  cannot  state  whether  it  was  the  first  or  second  payment 
the  other  notes  were  delivered."  On  cross-examination  he 
said :  "  I  think  it  was  about  the  first  of  October ;  I  recollect 
I  was  in  the  bank  and  saw  Kolan  paying  once ;  all  his  notes 
were  then  handed,  in  my  presence^  to  hincL*' 

There  was  other  testimony  tending  to  show  that  Murphy 
was  not  present  when  the  second  payment  was  made. 

Counsel  for  plaintiff  asked  the  Court  to  instruct  the  jury 
in  reference  to  the  first  payment  of  four  hundred  doUara, 
"  That  if,  at  the  time  said  payment  was  made  by  Nolan,  it 
was  paid  on  other  notes  and  the  notes  given  up  to  him  at 
the  time,  then  no  part  of  said  four  hundred  dollars  could 
apply  on  this  note.  And  that  though  Nolan  did  direct  the 
application  of  this  money  to  the  payment  of  the  note  in 
question,  yet  that  the  holder  did  not  so  apply  it,  but  applied 
it  to  the  payment  of  other  notes  against  Nolan,  and  he  after- 
wards received  it  and  acquiesced  in  such  application,  and 
took  and  received  the  notes  upon  which  such  application  was 
made  and  paid.  Then,  and  in  that  event,  it  would  be  a 
ratification  of  the  application  made  by  the  creditor.*^ 

The  Court  refused  to  give  the  instruction,  and  this  is  the 
principal  error  relied  on  for  a  reversal  of  the  judgment. 

It  is  clear  that  the  first  portion  of  the  proposed  instruction, 
if  it  had  stood  alone,  and  there,  was  testimony  to  warrant  it, 
should  have  been  given.  Counsel  object  that  there  was  no 
such  testimony,  but  they  overlook  the  testimony  of  Murphy, 
which  at  least  tended  to  show  the  exact  state  of  facts  sup- 
posed. 

The  rule  invoked  in  the  second  proposition  of  the  instruc- 
tion is  thus  stated  by  Mr.  Greenleaf :  "  After  a  payment  has 
been  rightfully  ascribed  to  one  of  several  debts,  it  is  not  in 
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the  power  of  either  party  alone  to  chaiige  it*  But  if  both 
parties  consent,  the  ascription  may  be  changed  to  another; 
in  which  case  the  indebtment  discharged  by  tiie  former 
appropriation  of  the  money  is  revived.'^  (2  GreenL  'Ev.,  Sec 
632  a.) 

We  think  the  instruction  shonld  have  been  given  as  asked 
Judgment  reversed  and  oause  remanded  for  a  new  trial. 


CNou  i,im3.i 


JAMES  LICK  V.  ALEXAOT)ER  AUSTIN;  ato  OHRIB- 
TIAN  REIS  AHD  GUSTAVE  REIS  t^.  ALEXANDER 
AUSTIN. 

DouBta  Tazatxohw — If  land  labject  to  a  mortsage  te  taxed,  aad  tlM  <Ubt 
Mcnred  bj  the  mortgage  la  alao  taxed,  and  the  tax  on  the  debt  la  paid 
by  the  mortgagee,  the  mortgagor  cannot  complain  of  donble  tazatlan. 

▲aaassMaMT  won  Taxes. —  In  aaeeealng  land  for  taxation,  the  Aaseseor  cm 
not  dednct  from  Ita  Talne  the  amount  dne  on  mortgagee  by  which  It  la 
Incnmbered,  and  call  the  remainder  Its  aaaeaMd  Talne. 

Irau. —  Query  f  U  the  etatnte  allowing  the  Aaaeeeor  to  dednct  from  aOlTcat 
debta  dne  the  taxpayer,  the  amount  uf  hla  Indebtadneaa,  constltutlonall 

Ik»ii. — Chosea  In  action  are  property  subject  to  taxatlaB,  avan  when  seeaied 
by  mortgage. 

Appeal  from  the  District  Oonrt  of  the  Twelflli  Judicial 
District,  CSty  and  County  of  San  Francisco. 

The  plaintiffs  appealed. 

The  other  facts  are  stated  in  the  opinion* 

Jackson  Temple,  for  Appellanta. 

In  the  case  of  The  People  v.  McGreery,  the  Court  was 
asked  to  hold  that  the  lender  or  mortgagee  was  subject  to 
double  taxation,  because  he  was  taxed  the  full  amount  of 
his  mortgage,  and  the  mortgagor  the  full  amount  of  the 
property  mortgaged.  This  Court  intimated  that  the  mort- 
gagor was  subjected  to  double  taxation,  but  declined  to  pass 
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iqpon  die  qpiBBtifim,  for  the  leaaon  that  the  mortgagor  atone 
oould  eomplaiii  cf  it,  and  intimated  abo  diat  there  was 
no  differenoe  between  the  eaae  of  a  mortgagor  and  an; 
other  debtor.  We  now  present  the  case  on  the  part  of  thcr 
mortgagor  and  debtor  —  the  party  whieh  this  Court  in  die 
MeCreerjf  eaae  have  aaid  can  eooBphdn  of  die  mkiiiibiihIj  if 
any  one  can. 

It  iB  double  taicadcm. 

This  proposition  can  hardfy  be  made  plainer  by  aigumeni 
or  iDustntion.  If  property  is  taxed  at  its  full  value*  and 
then  the  credit  it  gives  the  owner,  one  of  its  attributes,  is 
also  taxed,  it  is  evident  diat  there  is  double  taxation  some- 
where. The  common  illustration  is  this:  A.  loans  B.  one 
hundred  doIlarB.    B.  purchases  a  horse  of  C.  for  the  money. 

A.  is  taxed  one  hundred  doDaia  because  B.  owes  it  to  him. 

B.  is  taxed  one  hundred  doOars,  the  value  of  die  horse.  C. 
is  taxed  one  hundred  dollars  for  the  money  in  his  hands. 

The  injustice  of  this  ^stem  of  taxation  is  not  noticed  for 
the  first  time  in  California;  the  same  conffict  of  interest  has 
been  carried  on  in  other  States,  and  will  continue  until  a 
more  just  and  enlightened  system  is  adopted.  In  odier 
States,  however,  where  the  power  of  the  L^islature  is  not 
restricted  as  in  California,  the  question  has  been  solved  by 
merely  aaaertiiy  the  omnipotence  of  the  Legislature,  al- 
though the  injustice  of  the  system  is  acknowledged.  (Peo- 
ple V.  Worlhingtan,  21  BL  171 ;  The  State  v.  J^romn,  8  Za. 
briakie,  494;  4  Zabridde,  855;  7  ffill,  868-486;  10  Mass. 
514.) 

These  unjust  laws  would  probably  never  have  existed  but 
for  two  ideas  which,  in  my  opinion,  are  radieally  erroneous. 
The  mistake  is  made  by  Legislatures  and  by  tibe  Courts  in 
considering  a  chose  in  action  property,  within  the  meaning 
of  the  Bevorae  Law.  At  first  a  chose  in  action  was  not 
considered  property.  It  was  not  assignable.  It  is  a  mete 
xjgfat  of  aetion  to  recover  something.  It  is  not  a  r^t  to 
the  thing  itself*    Property,  strictly,  is  ownership  of  the  thing 
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owned.  A  ri^^t  of  action  is  neither,  and  muat  not  for  a  mo- 
ment be  confounded  with  a  right  to  recover  property  which 
a  party  owns  but  is  not  possessed  of.  A  ri^t  resting  in 
contract  is  not  a  right  to  any  specific  thing ;  when  money  is 
loaned,  the  title  to  the  property  loaned  pa&s^es  to  the  bor* 
rower,  who  must  convert  the  property  in  order  to  use  it.  It 
is  apparent  upon  slight  reflection  that,  if  no  chose  in  action 
were  assessed  or  taxed,  still  all  the  wealth  of  the  country 
would  be  taxed  at  its  full  value.  All  property  possessing 
value  in  itself  would  be  taxed,  but  the  State  would  not  tax 
property  at  its  full  value  and  the  credit  it  gives  also ;  or,  in 
other  words,  would  not  tax  property  to  one  person,  and  the 
right  of  action  to  acquire  the  ownership  of  the  same  prop- 
erty, to  another.  And  I  think  this  system  would  distribute 
the  burdens  of  government  equally.  But  one  other  theory  of 
taxation  occurs  to  me  which  would  distribute  the  burdens  of 
taxation  equally,  and  that  is  to  tax  every  one  in  proportion 
to  the  value  of  his  estate  —  for  what  he  is  worth.  This  is 
the  theory  of  the  McOreery  case,  as  I  understand  it 

The  question  whether  the  amount  of  the  incumbrance 
should  be  deducted  from  the  value  of  the  mortgaged  prop- 
erty, or  the  total  indebtedness  of  the  taxpayer  should  be 
deducted  from  the  aggregate  valuation  of  his  estate,  is  not 
very  material.  The  result  would  be  the  same  in  either 
case,  and  the  pleadings  in  this  case  are  so  framed  aa  to  meet 
dther  view. 

The  constitutional  provision  requires  aH  property  to  be 
taxed  at  its  value  —  that  is  to  say,  at  its  market  value,  for 
there  is  no  other  rule.  The  market  value  is  what  it  will 
bring  in  its  present  condition.  Whenever  real  estate  which 
is  mortgaged  is  sold,  the  vendor  is  required  to  have  the 
mortgaged  dischai^d,  or  the  amount  due  upon  the  mortgage 
is  invariably  deducted  from  the  purchase  money,  or  else  the 
property  is  sold  for  an  amount  less  than  it  otherwise  would 
be,  juat  equal  to  the  mortgage  debt.    The  market  value  oi 
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the  property,  therefore,  is  obviously  just  the  amount  of  tha 
debt  lees  than  it  otherwise  wonld  be. 

J 09^  M.  Naugues,  for  Beqpondent. 

The  only  provision  of  the  Ckmstitntion  supposed  to  bear 
upon  the  qnestions  presented  by  the  pleadings  is  found  in 
section  thirteen  of  Article  XE,  which  provides  that  ^'taxa* 
tion  shall  be  eqnal  and  nnif  orm  thronghont  the  State.  AH 
property  in  this  State  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law."  Turning  to 
the  statute,  we  find  that  in  section  five  (Hittell's  Digest,  Sec. 
6154)  the  property  which  is  the  subject  of  taxation  is  clearly 
defined,  and  the  method  of  ascertaining  its  value  for  the 
purposes  of  taxataion  is  directed.  Among  this  property 
which  is  the  aubject  of  taxation  is  real  estate;  and  no  pro- 
vision is  made  for  deducting  from  the  sum  of  its  assessed 
value  any  indebtedness  of  the  owner  in  possession.  In 
Article  6289  of  Hittell's  Digest  we  find  a  provision,  as  fol- 
lows: 

<<  •  «  «  In  the  case  of  a  mortgage  of  real  estate  the 
mortgagor  shall  pay  the  taxes  on  the  value  of  the  property.'' 

It  must  be  apparent  that  under  the  clause  of  die  Consti- 
tution  to  which  we  have  referred  the  power  to  ascertain 
valuations  for  purposes  of  taxation  is  given  to  the  Legis- 
lature—  ^ascertained  as  directed  by  law"  is  the  phrase; 
that  is  to  say,  ascertained  as  directed  by  Ae  statute.  That 
is  the  only  law  meant,  for  the  Constttntioii  does  not,  in  it- 
self, attempt  to  point  out  the  method  by  which  snohvafaiation 
shall  be  ascertained. 

By  tike  Ooiirt,  Buons,  J.: 

These  acdcms  were  brought  against  the  Tax  CoIIeetor  to 
enjoin  the  sale  of  eertain  real  estate  lor  the  non-paymmt  of 
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taxes.  It  is  dleged  in  the  complaints  that  tiie  real  estate, 
when  it  was  assessed,  was  subject  to  certain  mortgages;  that 
the  Assessor  was  duly  informed  of  that  fact,  but  that  he 
assessed  the  real  estate  without  r^ard  to,  or  maldng  any 
deduction  on  account  of,  the  mortgages;  that  applicaticHis 
were  made  to  the  Board  of  Equalization  to  reduce  the  as- 
sessment in  each  case,  on  account  of  the  mortgages,  but  the 
applications  were  refused;  and  that  in  each  case  the  plainv 
iff  tendered  to  the  Oollector  the  amount  that  would  be  due 
for  taxes  on  the  valuation  of  the  property,  as  made  by  the 
Assessor,  less  the  amount  of  the  mortgages  upon  the  real 
estate,  but  the  tender  was  refused.  The  demurrer  to  each 
complaint  was  sustained. 

The  question  discussed  by  counsel  is  whether  the  facto 
alleged  in  the  complaint  show  cases  of  double  taxation.  It 
is  not  allied  that  the  valuation,  as  made  by  the  Assessor, 
of  the  several  parcels  of  land,  was  in  excess  of  their  real 
value.  It  is  not,  therefore,  double  taxation,  in  view  of  the 
real  value  of  the  land.  It  is  not  alleged  that  the  taxes  on 
the  mortgages  were  paid;  but  if  they  were  paid  by  the  re- 
spective mortgagors,  they  were  so  paid,  not  by  virtue  of  any 
statutory  requirements,  but  voluntarily,  or  by  virtue  of  a 
contract,  and,  therefore,  the  mortgagors  could  not  complain 
either  of  the  law  or  its  administration  in  that  respect  by  the 
revenue  officers.  If  the  taxes  on  the  mortgages  were  paid  by 
the  mortgagees,  the  mortgagors  cannot  complain  that  their 
land  was  subject  to  double  taxation.  It  was  held  in  People 
V.  McOreery,  84  Oal.  482,  that  a  solvent  debt  secored  by  a 
mortgage  is  property,  within  the  meaning  of  the  constita- 
tional  provision  in  respect  to  taxation,  and  as  such  was  sub- 
ject to  taxation  as  the  property  of  the  mortgagee.  It  being 
the  duty  of  the  mortgagee  to  pay  the  taxes  assessed  upon 
the  mortgage  debt,  the  mortgagor,  when  assessed  for  the 
land,  has  no  legal  cause  of  complaint,  that  the  mortgagee 
has  paid,  or  is  liable  for  the  payment  of^  the  taxes  on  the 
mortgage  debt 
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The  only  plausible  ground  assumed  by  the  plaintiffs,  is 
that  real  estate  subject  to  a  mortgage  should  be  assessed  at 
its  value,  less  the  amount  of  the  mortgaged  debt,  because  the 
excess,  if  any,  of  the  value  of  the  land  over  the  mortgage 
debt  is  the  true  value  of  the  mortgagor's  interest  in  the  land« 
The  Constitution  and  laws  might  have  been  so  framed  as  to 
work  that  result,  but  they  were  not.  The  Constitution,  sec- 
tion thirteen,  Article  ZI,  provides  that  all  property  shall  be 
taxed  in  proportion  to  its  value;  and  the  revenue  law  pro- 
vides that  the  Assessor  shall  ascertain  the  value  of  each 
parcel  of  property,  etc.;  but  it  is  nowhere  provided  that  the 
Aggr^ate  amount  of  the  taxpayer's  debts  shall  be  deducted 
from  the  valuation  of  his  property,  nor  that  his  indebtedness 
shall  be  deducted  from  the  valuation  of  any  of  his  property, 
except  from  his  solvent  debts.  Whether  that  provision  of 
the  statute  is  valid  is  not  a  question  in  this  case;  but  assum- 
ing that  the  statute  in  that  respect  is  valid,  it  clearly  shows 
that  the  solvent  debts  of  the  taxpayer  are  the  only  property 
from  whidi  he  is  permitted  to  deduct  his  indebtedness 

The  plaintiffs  have  favored  us  with  an  able  argument,  to 
show  that  choses  in  action  are  not  property,  within  the  sense 
of  that  term,  as  used  in  section  thirteen.  Article  21,  of  the 
Constitution.  By  tradng  the  law  back  to  an  early  day  in 
the  history  of  the  onnmon  law,  it  will  be  found,  as  is  claimed 
by  the  plaintiffs,  that  choses  in  action  were  not  regarded  as 
property;  and  not  far  from  the  same  period  it  wiU  be  found 
that  a  mortgage  was  regarded  as  a  conveyance  of  the  l^al 
tif-^  to  real  estate;  but  in  the  progress  of  commerce,  aided 
by  a  more  enlightened  system  of  jnrispmdence,  both  rules 
have  been  revised,  and  now  a  mortgage  is  regarded  as  a  mere 
security  for  the  payment  of  a  debt;  and  a  chose  in  action 
has  been  so  much  elevated  above  its  former  status  that  the 
mortgage  debt  is  regarded  as  the  principal  thing  and  the 
mortgage  scarcely  more  than  its  attendant  «hadow«  Indeed, 
choses  in  action  have  assumed  such  dignity,  that  we  now 
ToL  XLm.— as 
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find  caseB  in  which  a  plea  of  payment  is  held  to  be  sustained 
by  proof  of  the  assignment  of  a  bill  or  promissory  note. 
Had  the  plaintiffs  succeeded  in  sustaining  their  position^  it 
is  not  perceived  how  it  would  aid  them  in  maintaining  their 
point  as  to  double  taxation.  If  the  mortgage  debts  are  not 
property,  and  if  ,  notwithstanding  that,  the  mortgagees  have 
been  assessed  for  their  nominal  value,  and  have  paid  the 
taxes  thereon,  the  mortgagors  are  no  more  affected  thereby, 
and  hove  no  greater  cause  of  complaint,  than  they  would 
have  had  the  mortgagees  been  taxed  for  the  assumed  value 
of  something  which  never  had  any  existence.  People  v.  Kohl, 
40  OaL  127,  is  not  in  ])oint,  for  there  the  owner  of  the 
land  was  taxed,  in  the  same  fiscal  year,  on  the  value  of  the 
land  and  on  the  purchase  money  —  the  promissory  note  — 
received  on  the  sale  of  the  land* 

In  our  opinion  the  real  estate  of  the  plaintiffis  was  properly 
assessed  at  its  full  value,  without  any  regard  to  mortgages 
which  were  liena  thereon,  or  without  deducting  the  mort- 
gage debts  from  the  valuation  of  the  real  estate. 

Judgment  affirmed. 

ff 

Mr.  Chief  Justice  Wai^laob,  having  hem  of  counsel  in 
the  Court  below,  did  not  ^t  in  this  cause. 
Mr.  Jnatioe  Obookbtv  did  not  ezpreos  an  opinion. 
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CHARLES  B.  DAVENPORT  v.  J.  W.  TURPIN,  M. 
WILCOX,  A.  WILCOX,  A.  S.  HAWLEY,  and  SAM- 
UEL POORMAN. 

JjmAh  Tnui  HOT  DmMTiD  bt  Fossclobitsb  8aia*-A  proeeedlBff  In  tore- 
eloeare  inetitoted  against  a  mortgagor  alone,  cannot  oyerreadi  or  afPect 
the  title  of  a  vendee  of  the  mortgagor,  Testing  intermediate  the  dellyery 
of  the  mortgage  and  the  commencement  of  the  action  to  foreclose  It 

Aenov  Disvissvo  witeoct  Tbiau — An  action  merely  commenced  and 
then  dismissed  without  trial,  determines  nothing  and  concludes  no  one. 

Abakdonmbnt  ov  Ulkd. —  A  party  holding  the  legal  title  to  land  as  the 
yendee  of  a  mortgagor  cannot  divest  himself  of  the  title  t^  ahandon- 
ment,  nor  by  any  mere  parol  disclaimer. 

Hilini  11  IK  Pais. —  Wheire  H.,  heing  the  owner  of  the  vndlTlded  half  of 
a  I>arcel  of  land,  and  bellering  that  he  was  the  owner  of  the  other  halt 
entered  thereon,  and  M.,  who  held  the  legal  title  to  the  other  half,  bat 
believed  the  title  was  In  H.,  withdrew  from  the  possession ;  and  it  ap- 
peared that  Bf.  did  not  attempt  to  practice  any  deception  upon  H.  In 
•nrrendering  the  possession,  bat  H.  was  as  well  Informed  of  the  state  of 
the  title  as  M.,  and  did  not  rely  apon  any  admission  or  conduct  of  M. : 
JTeld,  that  the  withdrawal  of  M.  did  not  estop  him  from  afterwards 
Mserting  his  title  at  any  time  within  the  period  fixed  by  the  Statute  of 
LlmltationsL 

MdaroAOB  Mxbobd  in  Dbcbbl — A  mortgage  to  merged  In  the  decree  of 
foreclosure,  and  a  party  who  enters  under  the  decree  cannot  be  regarded 
as  a  mortgagee  in  possession. 

XoBTOAGra  IV  P088BSSZ0N  BT  AoBBBMBBT. —  If  B  party  holding  a  SherllTs 
deed  to  land,  executed  under  a  foreclosure  sale,  enters  upon  It  as  mort- 
gagee In  possession,  by  agreement  with  the  mortgagor,  neither  such 
BgreemeBt,  nor  the  entry  in  pursuance  of  it,  can  affect  the  title  of  a 
fendee  of  the  mortgagor  acquired  Intermediate  the  dellrery  of  the 
mortgage  and  the  commencement  of  the  action  to  foreclose  It. 

Ihon)  AB  MoRTGAOB. —  Under  a  plea  of  the  general  Issue  In  ejectment,  a 
deed  absolute  in  fOrm  cannot  be  attacked  on  the  ground  that  It  was  Is 
teet  intended  to  be  a  mortgage. 

Appeal  f  Pom  the  District  Court  of  tie  Sixth  Judicial  Die- 
trict,  Sacramento  County. 

This  was  an  action  of  ejectment  to  recover  the  undividort 
half  of  lot  number  three  in  the  block  bounded  by  I  and  T, 
and  Front  and  Second  streets,  in  the  Oity  of  Sacramento. 
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In  AugoBty  1849y  John  S.  Fowler,  the  owner  of  the  lot^  con- 
veyed an  undivided  half  of  it  to  Samuel  Brannan.  In  Sep- 
tember following  Brannan  leased  to  Fowler  his  half  of  the 
lot,  together  with  the  City  Hotel  thereon,  for  one  year,  at  an 
annual  rental  of  twenty-five  thousand  dollars,  and  at  the  same 
time  executed  to  Brannan  a  mortgage  upon  his  half  of  the 
property  to  secure  the  payment  of  the  rent,  which  mortgage 
was  duly  recorded.  On  the  10th  of  June,  1850,  Brannan 
sold  and  conveyed  his  interest  in  the  lot  to  Talbot  H.  Green, 
and  on  the  sixth  of  August  following,  sold  and  transferred  the 
lease  and  mortgage  to  Green.  During  the  term  of  the  lease — 
from  October  1st,  1849,  to  October  Ist,  1850 — ^Fowler  carried 
on  the  business  of  a  hotel  in  the  building  situated  on  the  lot, 
and  W.  R.  McOracken  was  his  derL  Three  days  after  the 
lease  had  expired,  the  rent  being  in  part  unpaid.  Green  com- 
menced an  action  to  foreclose  the  mortgage.  At  that  date 
McCracken  had  in  his  possession  an  unrecorded  deed  from 
Fowler  of  his  interest  in  the  premises,  dated  September  10th, 
1850,  taken  as  security  for  the  payment  of  his  services  as 
clerL  He  was  not  made  a  parly  defendant  in  the  foreclosure 
suit.  He  had  the  deed  recorded  December  5th,  1850.  Green 
obtained  a  judgment  in  the  foreclosure  suit  for  nine  thou- 
sand six  hundred  and  eighty-seven  dollars,  and  at  the  sale 
thereunder  he  was  the  purchaser,  bidding  four  thousand  dol- 
lars, and  receiving  from  the  SherifP  a  deed  for  Fowler's 
interest  in  the  property.  In  April,  1861,  Green  deeded  the 
lot  to  W.  D.  M.  Howard ;  and  in  the  ensuing  month  Howard 
commenced  an  action  against  Fowler  and  McCracken  to 
recover  possession  of  the  premises.  The  defendants  ap- 
peared and  denied  the  title  of  the  plaintiff  in  that  action, 
but  they  afterwards  surrendered  the  possession  to  Howard, 
and  on  motion  of  the  plaintiff  the  action  was  dismissed. 
Howard  soon  afterwards  made  valuable  improvements  upon 
the  property,  and  remained  in  possession  until  he  died  in 
18S6.    The  defendants  are  tenants  of  Howard's  heirs.    In 
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1867  McCracken  executed  a  deed  oonveying  all  his  interest 
in  the  lot  to  the  plaintiff  Davenport^  having  taken  no  pre- 
viouB  steps  to  assist  his  title. 

This  action  was  oonuneaced  in  October,  1867.  At  the 
trial  the  defendants  introduced  evidence  tending  to  prove  the 
existence  of  a  copartnership  between  Howard  and  Green  in 
1849-50y  and  that  the  mortgage  assigned  to  Qreen  by  name 
was  in  fact  an  assignment  to  the  firm. 

The  plaintiff  had  judgment  and  the  defendants  appealed. 

This  case  was  before  the  Supreme  Court  at  the  January 
Term,  1871,  on  appeal  from  a  judgment  in  favor  of  the  de^ 
fendants.     (See  41  Cal.  101.) 

The  other  facts  are  stated  in  the  opinion* 

A.  P.  Catlin,  for  Appellants. 

The  delivery  of  possession  was  as  effectual  in  equity  as  if 
in  the  suit  then  pending  judgment  had  gone  against  Mc- 
Cracken. In  that  suit  Howard  might  have  recovered  by 
proving  jnst  what  McCracken  stated  the  fact  to  be,  con- 
nected with  his  deed  from  Fowler,  namely:  that  his  deed 
was  only  a  mortgage  to  secure  payment  for  his  services  as 
Fowler's  derk.  Such  a  recovery  would  have  been  a  good 
record  estoppel  against  McCrackeiL  Why,  then,  do  not  his 
acts,  voluntarily  executing  the  same  thing,  with  full  knowl- 
edge of  the  condition  of  his  own  title,  constitute  an  estoppel 
in  paist  This  transaction  has  all  the  elements  of  an  estop- 
pel in  pais.  If  McCracken  had  not  abandoned  his  claim, 
and  delivered  over  the  properly,  Howard  oould  have  had  the 
sale  under  the  foreclosure  set  aside,  the  decree  opened,  Mc- 
Cracken made  a  party,  and  his  interest  sold.  Howard  was 
led  to  waive  these  steps,  which  would  have  extinguished 
McCracken's  interest  Assuming  the  latter  to  have  held  the 
l^al  title,  would  it  not  be  a  fraud  on  his  part  to  lie  by  until 
it  was  too  late  for  Howard  to  avail  himself  of  his  remedy, 
and  then  assert  his  tide?    The  act  of  McCracken  in  aban- 
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doning  the  only  claim  which  he  said  he  had  on  the  property, 
to  wit:  his  claim  for  his  services,  in  delivering  possession  to 
Howard,  and  in  acquiescing  therein  until  Howard's  remedy 
was  barred,  was  a  continuing  act  by  which  the  latter  was 
placed  in  a  worse  position  than  he  otherwise  would  have 
been.  (Bovnnan  v.  Cudworth,  31  OaL  148.)  McOracken 
also  put  himself  in  a  better  position  by  acting  as  he  did, 
because  he  thereby  obtained  a  much  longer  lease  of  time  in 
which  he  might  redeem.  Howard  became  a  mortgagee  in 
possession  by  consent  of  the  mortgagor,  and  was  entifled  to 
retain  such  possession  until  satisfaction  of  the  mortgage  debt, 
or  at  least  until  a  demand  for  an  accounting  and  a  refusal  to 
account  A  mortgagee  in  possession  cannot  be  evicted  b 
the  mortgagor  or  any  one  claiming  under  him  until  the  debt 
is  paid.  (Waring  v.  Smythe,  2  Barb.  Oh.  186;  Friesche  \ 
Kramer,  16  Ohio,  125;  Walson  v.  Spence,  20  Wend.  260; 
Smith  V.  Smith,  15  N.  H.  55 ;  Dviion  v.  Warschauer,  21  Cal. 
609 ;  SJcifiner  v.  Buck,  29  OaL  258 ;  2  Halst  178.) 

W.  8.  Mesick,  and  Beaiiy  &  Denson,  for  Bespondents. 

There  was  no  turpitude  in  this  case,  and  therefore  it  does 
not  come  within  the  definition  of  estoppel  in  pais,  (Biddle 
Boggs  v.  Merced  Mining  Co.,  14  OaL  279 ;  Dams  v.  Davis,  26 
Cal.  40.) 

The  mortgage  debt  was  merged  in  the  judgment  and  sale. 
The  relation  of  mortgagor  and  mortgagee  no  longer  eidsted 
after  the  sala  Howard,  in  fact,  had  nothing  to  do  with  the 
mortgage.  (Naglee  v.  Ma^y,  9  Oal.  426 ;  Johnson  v.  Sher- 
man, 15  Oal.  293 ;  Robinson  v.  BusseU,  24  OaL  472 ;  Smith 
V.  Shaw,  16  Oal.  88 ;  BoUon  y.  Landers,  27  OaL  104.) 

By  the  Oourt,  Wallaob,  0.  J. : 

Both  parties  attempt  to  deraign  title  to  the  undivided 
half  of  the  premiaes  in  contest  from  John  S.  Fowler — the 
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plaintiff,  through  the  oonveyanoe  of  Fowler,  made  to  Mc- 
Cracken  in  September,  1850,  recorded  in  December  follow- 
ing, and  the  defendants,  through  the  foreclosure  of  the  mort- 
gage to  Brannan,  made  by  Fowler,  and  recorded  in  Septem- 
ber, 1849.  The  action  to  foreclose  the  mortgage  was  brought 
in  October,  1850,  after  the  delivery  of  the  deed  to  McCracken. 
It  was  brought  against  Fowler  alone,  and  the  deed  to  Mc- 
Cracken was  already  of  record  before  the  decree  of  foreclosure 
was  rendered,  and,  of  course,  before  the  Sheriff's  sale  there- 
under was  made.  That  the  legal  title  thus  vested  in 
McCracken  was  not  divested  by  the  foreclosure  sale  and 
Sheriff's  deed  is  clear  and  unquestionable,  for  it  is  settled  in 
this  State  that  a  proceeding  in  foreclosure,  instituted  against 
a  mortgagor  alone,  cannot  overreach  or  affect  the  title  of  a 
vendee  of  the  mortgagor  vesting  intermediate  the  delivery  of 
the  mortgage  and  the  oonmi^icement  of  the  action  to  fore- 
close it  (Carpentier  ▼•  WiUiam$on,  26  Oal.  161,  and  cases 
there  cited.) 

But  the  defense  mostly  relied  upon  is  of  an  equitable 
character.  It  is  allied  that  McCracken,  the  grantee  of 
Fowler,  surrendered  possession  to  the  holder  of  the  Sheriff's 
deed  in  foreclosure,  and  so  abandoned  his  daim,  and  that 
ever  since  then,  during  a  period  of  many  years,  the  posses- 
sion has  been  held  under  the  foreclosure  title  without  chal- 
lenge or  objection.  The  principal  facts  upon  this  point  are 
that  the  holder  of  the  Sheriff's  deed,  (being  at  the  time  the 
undisputed  owner  of  the  other  undivided  half  of  the  prem- 
ises) brought  an  action  against  Fowler  and  MoOracken  as 
being  in  possession,  in  which  he  sought  to  recover  the  entire 
premises.  In  that  action  both  defendants  appeared  and  filed 
an  answer,  in  which  they  denied  the  title  of  the  plaintiff 
there.  No  trial  was  had,  nor  judgment  rendered  upon  the 
merits;  but  the  action  was  dismissed,  and  the  defendants 
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defendants  therefore  established  the  existence  of  tiie  copart- 
nership between  Howard  and  Green  in  184^-50,  and  so 
proven  that  the  mortgage  assigned  to  Green  by  name  was 
thus  really  assigned  to  Howard  and  Green,  it  would  not  have 
aided  them  in  the  defense. 

It  is  lastly  claimed  that  the  judgment  cannot  be  supportedy 
because,  as  is  said,  it  is  clearly  shown  that  the  instrument 
from  Fowler  to  McCracken,  purporting  to  be  a  deed  of  con- 
veyance, was,  in  fact,  a  conveyance  by  way  of  mortgage 
merely  —  and  this  point  is  much  diacussed*  by  counsel  on 
each  sida  I  am  of  opinion,  however,  that  it  does  not  arise 
in  the  case.  Under  the  general  issue  pleaded  it  was  not 
competent  to  the  defendants  to  attack  the  MeCracken  deed 
on  the  alleged  groimd  that  it  was  a  mortgage,  and  for  the 
purpose  of  defeating  its  otherwise  legal  effect  as  being  an 
absolute  deed  of  conveyance,  which  it  purports  upon  its  face 
to  be..  This  point  must  be  considered  as  settled  here  by  the 
case  of  Hughes  v.  Dams,  40  OaL  117.  If  the  defendants 
had  therefore  had  an  interest  in  making  it  appear  that 
the  MeCracken  deed  was  a  mortgage^  they  must  have  re- 
sorted to  the  equity  side  of  the  Court  for  that  purpose; 
and  applying  there  they  must,  of  course,  have  averred  it  to 
be  sudi  in  the  pleading.  We  have  seaidied  in  vain  to  find 
any  such  allegation  in  the  defense  here  pleaded  by  these  de- 
fendants. There  is  no  attempt  made  in  that  direction;  on 
the  contrary,  the  distinct  averment  of  tlie  defendants  is,  that 
the  MeCracken  deed  was  a  eanveyonee  of  ihe  title  of  Fowler, 
and  was  intended  by  the  parties  as  swA;  a  conveyance  by 
which,  as  they  allege,  the  title  was  vested  in  the  grantee  in 
secret  trust  for  the  grantor  and  to  defraud  the  creditors  of 
the  grantor. 

In  view  of  this  state  of  the  pleadings,  no  question  could  be 
made  as  to  whether  or  not  the  McOracken  deed  was  intended 
as  a  mortgage. 
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*  Points 

I  think  the  judgment  and  order  denying  a  neiw  trial  must 
be  afBimed,  and  it  is  bo  ordered. 

Hr«  Justice  Bxjjohxr  did  not  express  an  opinion. 


tNo.  S,125.1 


JOHN  COWELL  v.  WM.  H.  MARTIN,  O.  R  GRAVES, 
W.  J.  PATTERSON,  ato  JOHN  BALLARD. 

iKJUvcnov  BssnAiNDro  Comnoiucnoii  of  JfraAMw.r^A  penoa  wko  to  tho 
owner  of,  and  In  po— cwJon  of  a  priTate  whazl,  la  entitled  to  a  perpetnal 
injunction,  restraining  the  conatmctlon  of  another  wharf  In  front  of 
hla,  which  will  ent  hla  wharf  off  from  tiio  naTlgaUo  wmtsra  of  th«  hay, 
oalcaa  the  ponwna  constmetlaff  the  noie  show  a  lawfoi  rlsfat,  proceed- 
lug  from  eompetent  anthority,  to  erect  the  proposed  wharf. 

PaocEEDiNoa    OF   Officxbs    uHona    Sfbcial   BrATims. —  When   a   statute 
prescribes  the  parttenlar  method  hi  whkh  a  pnblle  ofltoei 
a  apodal  anthorily,  shall  parfom  his  duties,  ths  SMds  is  the 
of  power. 

Building  Whabtss  bt  Haxbob  Goinnssioi«8^ — Tim  Board  of  State 
Harbor  Gommlssioners,  In  letting  a  contract  for  tho  constmctioB  of  a 
wharf,  mnst  pursue  strictly  the  proYlsions  of  ths  statnte.  The  adrer- 
tisement  for  proposals  mnst  contain  an  aceorate  descrlptloa  of  the 
work,  the  materials,  and  all  the  details. 

losM. —  Unless  the  statnte  Is  substantially  conpUsd  with,  Che  CoeunlssloB- 
ers  acquire  no  jorlsdiction  to  make  a  contract,  and  the  same  Is  Told. 

BNJoiiriiro  BBBcnoir  of  Whabf  im  Sam  FhAiiciscOb — A  party  attempting 
to  erect  a  wharf  In  the  narigable  waters  of  the  Bay  of  San  Prandaeo, 
within  or  beyond  the  red  line  of  1S61,  nndsr  a  contract  with  the  Board 
of  Harbor  OMnmlssionera,  and  hi  front  of  a  prlTats  whad  shoald  he 
enjoined,  at  the  suit  of  the  owner  of  the  prlTste  wharf.  If  tho  Gommls- 
sioners, In  letting  the  contract,  havn  not  followed  sabstantially  tho 
proTlsions  of  the  statute. 

Appeal  from  the  Distriet  Ocmrt  of  the  Twelfth  Judicial 
District,  Oitj  and  Oonntj  of  San  Francisoo. 

ICareh  S41ii,  1848,  T.  M.  Leavenworth,  the  then  Alcalde 
of  San  Francisco,  granted  to  Jacob  D.  Hqppe  the  (me  hnn* 
dred  vara  lot  described  as  follows: 

^  A  lot  of  land  containing  one  hundred  varas  square,  in 
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the  vicinity  of  the  Town  of  San  Francisco,  and  bounded  by 
the  extension  of  the  following  streets:  South  by  Unioii 
street,  west  by  Battery  street,  north  by  Filbert  street,  and 
east  by  a  line  parallel  with  Battery  street,  one  hundred 
varas  eastward  from  the  same." 

On  the  13th  of  June,  1849,  Hoppe  conveyed  the  same  to 
the  plaintiff.  Said  grant  was  included  in  the  provisions  of 
section  two  of  the  Act  passed  March  26th,  1851,  entitled 
an  Act  to  provide  for  the  disposition  of  certain  property  in 
the  State  of  GEalifomia.  The  plaintiff  purchased  the  same 
property  from  the  State  of  California,  at  the  sale  made  under 
the  provisions  of  "An  Act  to  provide  for  the  sale  of  the 
interest  of  the  State  of  California  in  the  property  within  the 
■water  line  front  of  the  City  of  San  Francisco,'*  approved 
May  18th,  1853,  and  received  a  deed  therefor  November  2d, 
1854,  from  the  Board  of  Land  Commissioners.  The  deed 
of  the  State  described  the  property  as  follows : 

"  Commencing  at  the  southwest  comer  of  Front  and  Fil; 
bert  streets;  thence  westerly  along  Filbert  street  two  hundred 
and  seventy-five  feet  to  Battery  street;  thence  at  right 
angles  southerly  along  Battery  street,  two  hundred  and  sev- 
enty-five feet  to  Union  street ;  thence  at  right  angles  easterly 
along  Union  street  two  hundred  and  seventy-five  feet  to 
Front  street;  thence  at  right  angles  northerly  along  Front 
street,  two  hundred  and  seventy-five  feet  to  the  place  of  be- 
ginning; being  lots  873,  374,  376,  376,  377,  378,  391,  392, 
893,  394,  395,  and  396,  in  the  block  bounded  by  Filbert, 
Battery,  Union,  and  Front  streets,  as  subdivided  by  the 
Board  of  California  Land  Commissioners.  Together  with 
all  and  singular  the  tenements,  hereditaments,  and  appurte- 
nances thereunto  belonging,  which  axe  or  may  hereafter  be 
the  property  of  the  State  of  California;  and  the  reversion 
and  reversions,  remainder  and  remainders,  rents,  issues,  and 
profits  thereofi  -which  may  be  due  or  become  due  to  tlie 
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State  of  California;  and  also  all  the  estate^  ri^t^  title,  inter- 
est, property,  possession,  claim,  and  demand  whatsoever,  as 
wdl  in  law  as  in  equity,  of  the  said  party  of  the  first  part, 
of,  in,  or  to  the  above  described  premises,  and  every  part 
and  paroel  thereof,  with  the  appurtenances  as  aforesaid.  To 
have  and  to  hold,  all  and  singular,  the  above  mentioned  and 
described  premises,  together  with  the  appurtenances  as  afore- 
said, unto  the  said  party  of  the  seoond  part,  his  heirs  and 
assigns  forever/' 

At  the  time  of  the  commencement  of  this  suit  the  plaintiff 
was  in  the  possession  of  said  premises,  by  his  tenants,  and 
this  action  was  commenced  in  February,  1871,  for  the  pur- 
pose of  restraining  a  nuisance  and  injury  to  his  reversionary 
estate. 

In  the  year  1862,  plaintiff  erected  on  the  premises  a  large 
warehouse  for  the  storage  of  merchandise,  and  built  a  wharf 
thereon,  which  from  time  to  time  he  enlarged  and  improved, 
of  some  ei^ty  feet  in  width,  and  between  .two  hundred 
and  three  hundred  feet  in  length.  From  the  year  1852  till ' 
the  commencement  of  this  suit,  the  plaintiff  and  his  tenants 
had  continuously  used  said  wharf  for  docking  and  berthing 
vessels  of  all  sizes,  engaged  in  foreign  and  inter-State  com- 
merce, which  came  direcdy  and  without  impediment  up  to 
said  wharf,  and  were  in  the  enjoyment  of  large  sums  of 
money  therefrom  for  dockage  and  wharfage^  and  naed  said 
warehouse,  in  connection  theiewith,  for  the  storage  of  mer- 
chandise. A  large  trade  had  been  drawn  to  said  wharf, 
and  the  yearly  ineome  from  its  reoeipti  was  in  eoceas  of  five 
thousand  dollars. 

Front  street  has  never  been  actually  used  or  eoostmeted 
as  a  street,  nignway,  or  ihotoafftistey  or  eKtended  nortb- 
wardly  beyond  the  southerly  line  of  Union  street  Tbe 
Board  of  Sui)ervi8or8  of  the  city  and  eonnty  had  not,  up  ta 
the  time  of  the  oonunenoement  of  this  acdon,  nor  at  any 
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time  sincey  ordered  or  directed  any  portion  of  Front  street 
as  projected  northerly  beyond  the  southerly  line  of  Union 
street,  to  be  extended  or  constructed  as  a*  thorou^ifarey 
street,  or  highway;  and  when  vessels  were  berdied  at  plain- 
tifPs  wharf  they  were  at  the  foot  of  Front  street,  and 
occupying  what  would  be  a  portion  of  Front  street  when 
extended  northerly  to  Filbert  street  The  value  of  said 
wharf  as  a  means  of  oommeroe  is  fifteen  thousand  dollars; 
and  without  an  open  frontage  on  the  navigable  waters  of 
the  Bay  of  San  Francisco,  would  be  valueless.  Up  to  the 
time  of  the  alleged  wrongs  complained  of  by  plaintiff,  his 
said  wharf  and  premises  had  always  enjoyed  an  open  and 
unobstructed  water  frontage  on  said  bay. 

Prior  to  the  commencement  of  this  action^  no  compensation 
or  tender  or  offer  of  compensation  for  depriving  plaintiff  of 
the  beneficial  use  of  his  property  had  been  made,  or  in  any 
manner  secured  to  him  by  any  one. 

The  wharf  which  defendants  in  their  answer  aver  th^ 
were  about  to.  construct,  would,  if  built  to  Battery  street, 
completely  inclose  and  shut  out  the  said  wharf  and  premises 
of  plaintiff  from  all  communication  by  means  of  water  craft, 
with  the  navigable  waters  of  said  bay. 

On  the  12th  day  of  January,  1871,  John  J.  Marks,  Jasper 
OTarrell,  aiid  Washington  Bartlett,  the  State  Harbor  Com- 
missioners, entered  into  a  contract  with  the  defendants  to 
construct  a  wharf  in  the  navigable  waters  of  the  bay,  in  front 
of  the  plaintiff's  wharf.  It  was  the  construction  of  this 
wharf  the  plaintiff  sought  in  this  action  to  enjoin.  The 
defendants,  in  their  answer,  relied  on  their  contract  with  the 
State  Harbor  Commissioners  as  a  defense.  The  Court  below 
granted  a  perpetual  injunction  as  to  so  much  of  Hie  wharf 
proposed  to  be  erected  by  the  defendants  as  was  widiin  the 
red  or  water  front  line  of  the  City  and  County  of  San  Fran- 
cisco, established  by  an  Act  of  the  Legislature  of  the  State 
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of  California  entitled  ^^An  Act  to  provide  for  the  disposi- 
tion of  certain  property  of  the  State  of  Oalifomia,'*  passed 
March  26th,  1861. 

The  Court  denied  the  injunction  as  to  the  construction  of 
so  much  of  said  wharf  as  was  outside  of  said  red  or  watei 
front  line  of  1851  —  that  is  to  say,  "as  to  so  much  of  the 
same  as. surrounds  the  premises  of  plaintiff,  commencing  at 
the  northerly  line  of  Union  street,  running  thence  to  the 
northerly  line  of  Greenwich  street,  thence  westerly  at  right 
angles  along  Greenwich  street,  to  the  easterly  or  red'  line  of 
Battery  street"  From  that  portion  of  the  judgment  deny- 
ing the  injunction  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Hambleton  &  Oardon,  for  Appellants. 

The  establishment  of  the  permanent  water  front  of  lihe 
City  of  San  Francisco  by  the  Act  of  March  26th,  1851,  was 
a  contract  between  the  public  and  the  property  owners,  and 
could  not  be  changed  or  destroyed,  except  by  the  assertion 
of  the  right  of  eminent  domain,  followed  by  legal  condem- 
nation and  compensation.  The  deed  from  the  State  of  Cali- 
fornia, whereby  was  merged  in  the  plaintiff  the  leasehold 
and  revisionary  estate  of  theae  premises  in  fee  simple 
absolute,  operated  by  way  of  estoppel,  to  preclude  the  State 
from  subsequently  destroying  their  ordinary  and  beneficial 
use  without  compensation.  As  to  the  State  of  California, 
the  plaintiff  was  a  riparian  proprietor,  and  as  such,  has  a 
right  (though  his  strict  legal  title  is  bounded  by  the  premises 
conveyed)  to  the  water  as  appurtenant  thereto. 

The  fencing  in  of  the  premises  of  plaintiff  by  the  contem* 
plated  pier,  is  such  a  taking  of  private  property,  without 
just  compensation,  as  is  prohibited  by  our  Constitution ;  and 
the  damage  to  arise  from  such  a  barrier  is  not  consequtotial 
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or  oasoal  to  the  jfTGperty,  but  a  neoessaiy  and  diieet  cohSb- 
cation  of  the  same,  and  cannot  be  justified  by  the  maxim  of 
damnum  absque  injwria.  The  power  to  obstract  nayigation 
or  travel  must  be  clearly  given,  and  when  not  given  or  tran- 
scended, the  obstruction  will  be  a  nuisance.  {Attorney  Gen- 
eral V.  Stevens,  Sazton  N.  J.  369 ;  Newark  Plank  Road  Co. 
V.  Elmer,  1  Stockton  Ch.  N,  J,  764;  Attorney  General  v. 
Hudson  River  R.  R.  Co.,  1  Stockton  Ch.  N.  J.  527;  Fletcher 
V.  The  Auburn  R.  R.  Co.,  26  Wend.  468;  Hughes  ▼.  Provir 
dence  R.  Co.,  2  Rhode  Island,  493.) 

The  Court  below  having  found  so  mudi  of  the  projected 
pier  as  fell  within  the  water  front  line  illegal,  and  the  con- 
tract therefor,  uUra  vires,  should  have  restrained  the  whole 
proceeding,  both  by  interlocutory  order  and  final  decree. 
The  Court  held  a  portion  of  this  wharf,  and  the  contract 
therefor,  illegal,  for  the  manifest  reason  that  the  Board  had 
no  power,  within  the  water  front  line  of  1861,  for  such  pur- 
pose. But  its  relief  should  not  have  been  stayed  here.  The 
resolutions  of  the  Board  and  the  advertisement  look  to  but 
one  entire  contract,  and  the  contract  itself  is  indivisible  and 
entire.  Upon  defendants'  part,  they  were  to  build  a  pier  of 
specified  dimensions,  and  not  otherwise.  Upon  the  other 
part,  the  Board  were  to  pay  one  single  sum  for  the  whole 
work.  There  was  no  such  thing  legally  possible  as  an  ap- 
portionment, either  of  the  work  or  the  relative  price  there- 
for. The  whole  contract  must  stand  or  fall  together.  {El 
Dorado  County  v.  Damdson,  80  CaL  628.) 

Baron  v.  Mayor  of  Baltimore,  2  American  Jurist,  208,  is 
very  similar  in  character  to  the  litigation  in  hand,  and  the 
defense^  so  far  as  pleading  State  authorization,  was  identical. 
The  owner  of  a  wharf,  in  the  harbor  of  Baltimore,  sued  the 
city  authorities,  acting  under  their  charter,  for  shoaling  the 
water  around  his  wharf,  by  reason  of  introducing  into  the 
bay  a  large  amount  of  drainage  from  thmr  public  works. 
The  Court  held  that  his  easement  in  the  navigable  waters 
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adjacent^  was  property  of  which  he  could  not  be  deprived, 
without  just  compensation;  that  he  was  entitled  of  right 
to  the  benefits  flowing  from  contiguity  or  adjacency  to  navi- 
gable waters  —  to  pass  and  repass  with  vessels,  and  receive 
compensation  for  dockage,  etc.*  (Brainhridge  v.  Sherlock^  29 
Ind,  372 ;  Ryan  v.  Brown,  18  Mich.  196;  City  of  Chicago  v. 
LaMn,  49  111.  172 ;  Prink  v.  Lawrence,  20  Conn.  121 ;  Mur- 
ray V.  Sharp,  1  Bosworth,  656;  Crenshaw  v.  Slate  River  Co., 
6  Bandolph,  Va.  246 ;  Gardner  v.  Trtietees,  etc.,  2  Johns.  Ch. 
162;  Morgan  v.  King,  85  K  Y.  464;  Brazos  R.  R.  Co.  ▼. 
Ferris,  26  Texas,  6020 

Thomas  P.  Rywn^  for  Respondents. 

By  the  last  section  of  the  Act  of  1851,  it  is  provided  that 
^nothing  in  this  Act  shall  be  construed  as  a  surrender  by 
the  State  of  its  right  to  regulate  the  construction  of  wharves 
or  other  improvements,  so  that  they  shall  not  interfere  with 
the  shipping  and  commercial  interests  of  the  Bay  and  Harbor 
of  San  Francisco.''  It  seems  tons  that  under  that  provision 
the  city  retained  the  right  to  build  wharves,  not  only  run- 
ning at  right  angles  with  the  city  front,  but  parallel  with  it, 
and  that  to  build  a  wharf  on  the  outer  seventy-five  feet  and 
parallel  or  longitudinal  along  the  water  front  would  be  no 
violation  of  the  faith  of  the  State. 

Appellant  is  not  a  riparian  owner.  ^  A  riparian  proprietor 
is  one  who  owns  land  bordering  upon  a  watercourse.*'  (2 
Bouvier's  Law  Dictionary,  447.) 

To  maintain  his  pretension  to  riparian  rights,  appellant 
must  show:  First — that  he  is  the  owner  of  land.  Second  — 
That  said  land  borders  upon  a  watercourse.  Third  —  That 
said  watercourse  is  a  fresh  water  stream.  Fourth  —  That  the 
description  of  said  land  contained  in  the  grant,  or  deed 
thereof,  entitles  him  to  riparian  rights.  (8  Kent's  Com. 
411  et  seq.;  Pollard  ▼•  Hagan^  3  How.  212;  Child  v. 
Vol  xliii.— «• 
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Starr,  4  HiU  N.  Y-  872 ;  Dana  v.  Jackson  Street  Wharf  Co., 
31  Cal.  120;  EUridge  v.  Cowell,  4  Cal.  80.) 

Grants  to  land  below  high-water  mark,  being  made  by  a 
trustee  for  the  public,  should  be  construed  strictly  aa  against 
the  grantee.  (3  Kent's  Conu  432;  Storer  v.  Freenuin,  6 
Mass.  438;  Cortelyou  v.  Van  Brandt,  2  Johns.  357.) 

The  right  of  a  grantor  to  limit  his  grantee  to  certain 
boundaries^  and  to  cut  him  off  from  all  riparian  rights,  is 
established  by  numerous  authorities.  (3  Kent's  Com.  484; 
Den  V.  Wright,  Peters  C.  0.  R.  64;  Dunlap  v.  Stetson,  4 
Mason,  349;  Child  v.  Stwrr,  4  Hill  N.  Y.  872.) 

Appellant  is  estopped  by  the  description  in  his  deeds  from 
denying  the  existence  of  "  Front  street''  (Parker  ▼.  Smith, 
17  Mass  411 ;  Hammond  v.  McLachlan,  1  Sand.  N.  Y.  328.) 

Acts  complained  of  are  not  damnum  absque  injuria. 

^^  Any  proper  exercise  of  the  powers  of  government  which 
does  not  directly  encroach  upon  the  property  of  an  indi- 
vidual, or  disturb  him  in  its  possession  or  enjoyment,  will 
not  entitle  him  to  compensation,  or  give  him  a  ri^t  of 
action."  (Zimmerm/in  v.  Union  Canal  Co.,  1  W.  &  S.  346; 
Shrunk  v.  SchuyUciU  Navigation  Co.,  14  S.  &  R.  71 ;  if  oium- 
gahela  Navigation  v.  Coons,  6  W.  A  S,  101 ;  Davidson  v.  Bos- 
ton &  Maine  B.  B.  Co.,  8  Gush.  91 ;  Oould  v.  Hudson  Biver 
B.  B.  Co.,  12  Barb.  616;  Govid  v.  Hudson  Biver  B.  B.  Co., 
6  N.  Y.,  Selden,  622 ;  Badclif  v.  Mayor,  etc.,  of  Brooklyn,  4 
N.  Y.,  Comstock,  195;  Murray  v.  Menifee,  20  Ark.  661; 
Hooker  v.  New  Haven  and  Northampton  Co^  14  Oonn.  146.) 

By  the  Court,  Cbookjdst,  J.: 

The  plaintiff,  being  the  owner  in  poesession  of  a  private 
wharf,  which  would  be  rendered  useless  and  valueless  by  the 
erection  of  the  proposed  wharf  or  landing  place  by  the 
defendants,  in  the  navigable  waters  of  the  bay,  is  entitled  to 
a  perpetual  injunction,  unless  the  defendants  have  shown  a 
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lawful  rights  derived  from  competent  authority,  to  proceed 
with  the  contemplated  worL  The  only  authority  which 
they  produce  is  a  contract  entered  into  hy  them  with  the 
Board  of  State  Harbor  Commissioners,  whereby  they  were 
employed  to  construct  the  proposed  wharf.  It  is  incumbent 
on  the  defendants  to  ahow  affirmativelyi  not  only  that  the 
Board  had  competent  authority  to  order  the  work  to  be  done, 
but  that  in  awarding  the  contract  for  doing  it  they  have  sub- 
stantially pursued  the  statute.  Section  nine  of  the  Act  of 
April  24th,  1863  (Stats.  1863,  p.  406),  organizing  the  Board 
of  State  Harbor  Commissioners^  requires  that,  in  inviting 
bids  for  work  to  be  done  in  the  erection  of  wharves,  ''the 
advertisement  for  proposals  shall  contain  an  accurate  descrip- 
tion of  the  work  to  be  done,  with  a  full  description  of  the 
materials  to  be  used,  and  sudi  other  details  m  may  be  neoee- 
sary  to  a  correct  understanding  of  the  entire  work  to  be  per- 
formed.'^  In  the  advertisement  under  which  this  contract 
was  let,  the  Commissioners  did  not  pursue  the  statute  in 
several  important  particulars.  It  did  not  contain  an  accu- 
rate description  of  the  work  to  be  done,  nor  any  description 
of  the  materials  to  be  used,  nor  did  the  contract  conform  to 
the  advertisement  On  &e  c(mtrary,  a  portion  of  the  wfaarf^ 
for  whidi  proposals  were  invited,  wag  to  be  sixty-eight  feet 
wide,  whereas  in  the  contract  this  portion  was  to  be  only 
forty  feet  wide.  These  departures  from  the  requirements  of 
the  statute  are  fatal  to  the  contract  The  Commissicmers  de- 
rived their  authority  wholly  from  the  statute,  and  the  mode 
prescribed  for  performing  their  duties  in  letting  contracts, 
is  the  measure  of  their  power.  They  acquired  no  juris- 
diction to  enter  into  a  contract  for  the  performance  of  this 
work  until  they  had,  substantially  at  least,  r^mplied  with 
the  statute  in  the  mode  of  inviting  proposals.  The  provision 
requiring  the  advertisement  to  contain  an  accurate  descrip- 
tion of  the  work  to  be  done,  and  a  full  description  of  the 
materials  to  be  used,  was  intended  not  <xily  to  promote  com- 
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petition  in  bidding,  but  also  to  prevent  ooUusion  and  an 
abuse  of  their  authority  by  the  Commissioners.  It  was  in- 
tended to  be  not  merely  directory  and  to  be  disregarded  by 
che  Commissioners  at  their  option,  but  is  an  imperative  re- 
quirementy  without  a  compliance  with  which  they  had  no 
power  or  jurisdiction  to  let  the  contract,  which  was  therefore 
void  for  want  of  authority  to  enter  into  it  It  is  well  settled 
in  this  State  and  elsewhere^  that  when  a  statute  prescribes 
the  particular  method  in  which  a  public  o£Bcer,  acting  under 
a  special  authority,  shall  perform  his  duties,  the  mode  is  the 
measure  of  the  power. 

It  is  said,  however,  that  this  is  a  matter  whidi  does  not 
concern  the  plaintiff,  and  that  no  person,  except  the  parties 
to  the  contract  or  the  State,  can  object  to  llie  contract  on 
this  ground.  But  this  is  a  mistake.  When  one  justifies 
what  would  otherwise  be  a  trespass  or  a  nuisance,  under  a 
license,  permission,  or  power,  derived  from  competent  author^ 
ity,  it  is  incumbent  on  him  to  show  affirmatively:  first, 
that  the  authority  was  competent;  second,  that  the  license 
or  power  was  duly  granted.  If  he  fails  to  show  either,  his 
defense  fails.  The  defendants  having  failed  to  show  any 
valid  authority  for  erecting  ^e  wharf,  the  injunction  was 
improperly  dissolved  as  to  any  portion  of  the  proposed  work, 
and  should  have  been  made  perpetual  as  to  the  whole. 

Judgment  and  order  dissolving  the  injunction  revised  and 
cause  remanded,  with  an  order  to  the  Court  below- to  modify 
its  judgment  in  aceordanioe  widi  this  opinion. 
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Bars  OH   BLBcnoMft  —  Wagen   vpon   th*  result  of   public  election*  are 

illegal  and  void,  upon  grounds  of  public  policy.^ 
Action  on  CONTai^cT  of  Wagsb. —  An  action  to  obtain  af&rmatlTe  relief, 

upon  a  contract  of  wager  made  upon  the  result  of  a  public  electioii* 

cannot  be  aalntalnsd. 

Appeal  from  the  District  Oourt  of  the  Fifth  Judicial 
District,  Oounty  of  San  JoaqtiiiL 

The  facts  are  stated  in  the  opinion* 

EaU  (6  Mordgomery,  for  Appellant 

Byers  &  Elliott,  for  Bespondent 

By  the  Court,  Bslohsb,  J.: 

This  is  an  action  to  recover  the  snm  of  one  thooaand  dol- 
lars, alleged  to  be  in  the  hands  of  the  defendant,  as  the 
stakeholder  of  a  wager  made  between  the  plaintiff  and  one 
McMnllen  upon  the  result  of  the  Presidential  election  of 
1868,  in  the  State  of  Oalifomia. 

The  wager  was  made  on  the  Slst  day  of  October,  1868, 
and  the  agreement  was  that  each  party  should  deposit*—  and 
eadi  party  did  then  deposit  —  in  the  hands  of  the  def  todant, 
the  sum  of  one  thousand  dollars,  to  be  held  by  him  as  stake- 
holder until  after  the  Presidential  election  of  that  year,  when, 
if  it  should  be  found  that  Seymour  had  received  more  votes 
in  the  State  of  Oalifomia  than  Grant  for  the  office  of  Presi- 
dent of  the  United  States,  the  stakes  were  to  be  paid  to 
McMullen:  and  if  Grant  had  received  more  votes  than 
Seymour,  the  stakes  were  to  be  paid  to  the  plaintiff. 

The  election  was  held  on  the  third  day  of  November,  and 
Grant  received  the  greater  number  of  votes. 

Upon  demand,  after  the  result  of  the  election  was  made 
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known,  the  defendant  paid  to  the  plaintifiP  one  thousand 
dollars  of  the  stakes,  but  refused  to  pay  him  the  other  one 
thousand  dollars. 

The  defendant  demurred  to  the  complaint,  upon  the 
ground  that  it  did  not  state  facts  suflScient  to  constitute  a 
cause  of  action,  and  the  Court  overruled  the  demurrer.  The 
defendant  then  answered,  and,  admitting  that  the  wager 
was  made  substantially  as  stated  in  the  complaint,  allied, 
among  other  things,  lliat  McMullen  died  on  the  13th  day 
of  November,  1868,  and  that  thereafter,  upon  demand,  the 
defendant  paid  to  his  legal  representatives  the  one  thousand 
dollars  deposited  by  him. 

The  answer  was  stricken  out  by  the  Court,  on  motion  of 
plaintiff,  "  upon  the  ground  that  tiie  event  had  occurred  and 
been  decided  before  notice  of  repudiation  was  served  upon 
the  defendant." 

Judgment  was  then  ordered,  and  entered  for  the  plaintiff 
upon  the  complaint. 

It  is  settled  by  all  the  cases  where  the  question  has  arisen, 
so  far  as  we  know,  that  wagers  upon  the  result  of  public 
elections  are  illegal  and  void,  upon  grounds  of  public  policy. 

It  is  equally  well  settled  that  no  action  in  affirmanee  of  an 
illegal  contract  can  be  maintained.  When  parties  make 
such  contracts  they  must  rely  upon  the  good  faith  of  those 
with  whom  they  deal  for  their  performance,  and  that  failing 
they  are  denied  all  redress.  **  The  Courts,**  as  was  said  in 
Martin  v.  Wade,  37  Oal.  168,  '*  refusing  to  defile  their  hands 
with  these  transactions,  deny  the  parties  all  relief  in  respect 
to  the  contract,  or  anything  incidental  to  it,  or  growing  out 
of  if' 

The  case  of  Johnston  v.  Russell,  87  Oal.  670,  is  not 
authority  for  the  plaintiff.  In  that  case  it  was  held  that 
one  may  disaffirm  a  wagering  contract  at  any  time  before 
the  event  in  respect  to  which  the  wager  is  made  has  hap- 
pened, and  the  result  became  known,  but  not  afterwards. 
If  he  disaffirms  he  may  recover  back  his  stake;  but  '^  after 
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the  money  has  been  lost  and  won^  and  the  result  is  generally 
known,  neither  party  ought  to  be  heard  in  a  Court  of 
justice."     (See,  also,  Rust  v.  Ooff,  9  Cowt  169.) 

The  judgment  is  reversed,  and  the  Court  below  is  directed 
to  enter  an  order  dianissing  the  oomplaint* 

Mx.  Justice  Bhodbs  did  not  express  an  opinion* 
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GEORGE  SOHMITT  v.   PEDRO  GIOVANARL 

CbinnsMATiour  of  Mbxican  Gsamt.— A  eonfirmatioii  of  «  grant  of  land 
made  by  Mexico,  ander  the  provlflone  of  the  Act  of  OongreM  of  March 
8d,  1861,  neceetaTlIy  reqolrea  a  conflrmee,  and,  altfaongh  the  confirma- 
tion may  innre  in  law  or  In  equity  to  the  benefit  of  other  peraona  than 
the  confirmee,  yet  the  penon  whoae  claim  la  confirmed  is  the  confirmee. 

Bali  of  Land  undbb  Spanish  Law. —  By  the  Spanish  law,  the  vendor  of 
land  was  under  the  Implied  obligation  to  make  his  sale  and  conTeyance 
effeetlve,  and  a  title  afterwards  aequired  by  him  Inured  to  the  benefit 
of  the  yendee. 

Pbbfbct  TiTLi  ACQUiBBD  BT  MEXICAN  Gbant. —  A  grant  of  land  by  Mex- 
ico did  not  eonrey  a  perfect  title,  imless  there  was  a  segregation  and 
a  Judicial  dellyery  of  the  possesslott  of  the  quantity  of  land  granted. 

Passino  Titlb  to  MnxiCAN  Lands. —  The  Spanish  word  *' eedo  "  waa  the 
ordinary  word  used  in  Mexican  conveyances  to  pass  title  to  lands. 

CoNTBTANcn  OF  LAND  UNDBB  Mnzican  Law. —  By  the  Mexican  law,  before 
the  aequlsition  of  California  by  the  United  States,  It  was  not  nseessary 
that  an  Instrument  conveying  land  should  express  a  consideration  Ib 
order  to  pass  the  title  of  the  vendor. 

OoNSTBCTiNO  DBGRia  CoNFiBMiNO  Mbzican  Osant. —  The  conttruetlon  gives 
by  the  Supreme  Court  of  the  United  States  to  its  decree  confirming 
a  Mexican  grant  of  land  in  California,  la  of  binding  authority  la  the 
SUte  Courts. 

0FVBCT  or  Dscan  Confibmino  Msxican  Gbant. —  A  decree  of  a  Court 
of  the  United  States  confirming  a  Mexican  grant  to  one  who  had  por- 
ehased  from  the  original  grantee,  and  which  declared  that  the  confirma- 
tion should  be  without  prejudice  to  the  legal  representatives  of  the 
original  grantee,  and  shoold  innre  to  the  beneflt  of  any  person  who 
owned  tho  land  by  any  title  derived  from  the  original  grants^  gives  • 
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perfect  title  to  a  pnrchaser  from  the  confirmee,  who  bought  from  him 
before  he  presented  hie  petition  for  a  confirmation  to  the  Commlssloneri 
appointed  under  the  Act  of  Congrem  of  Hareh  M,  1851,  aa  against  one 
who  boaght  from  him  after  the  confirmation. 
PuxcHAsrat  Fioif  GBAKxraD  or  MaxicAN  Gbant. —  One  who  boogfat  land 
Included  in  a  Mexican  grant  before  the  presentation  of  a  petition  for 
Ita  confirmation,  became  entitled  to  ha^e  a  confirmation  of  his  claim, 
but  If  he  neglected  to  apply  for  the  same,  and  suffered  his  grantor  to 
present  a  petition  and  haye  a  confirmation  made  to  such  grantor,  he 
must,  in  order  to  obtain  the  benefit  of  the  confirmation,  so  far  as  the 
legal  title  Is  concerned,  rely  on  the  estoppel  springing  from  his  yendor's 
deed,  unless  there  Is  a  clause  la  the  decree  e<  confirmation  giving  him 
the  benefit  of  the  same. 

Appeal  from  the  District  Court  of  the  Seventh  Judicial 
District,  Sonoma  Comity. 

The  defendant  recovered  judgment  in  the  Court  bdow^ 
and  the  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

William  D.  Bliss,  for  Appellant. 

The  grant  made  by  Governor  Alvarado  to  Pefia  was  of  a 
specific  tract  of  land,  with  defined  boundariea.  Under  that 
grant  and  the  decree  of  the  Departmental  Assembly  of  the 
Califomias,  and  the  Treaty  of  Guadalupe  Hidalgo^  Pena 
and  those  holding  under  him  acquired  a  perfect  title  in  fee 
simple  to  all  the  land  within  those  boundaries,  including  the 
premises  in  controversy.    (Mintum  ▼.  Brower,  24  CaL  644.) 

The  deed  from  Pena  to  Yallejo  conveyed  the  title  to  the 
entire  rancho. 

The  deed  from  Vallejo  to  Andres  Hoeppner,  dated  Augast 
12th,  1846,  was  sufficient,  under  the  law  then  in  force  in 
California,  to  transfer  the  title  to  the  land  and  the  right 
of  possession.  {Havens  v.  Dale,  18  CaL  S59;  Merle  ▼.  Mat- 
ilhews,  26  CaL  455.) 

As  the  deed  was  made  to  Hoeppner  after  his  marriage, 
and  for  a  valuable  consideration,  the  land  was  acquired  by 
onerous  title,  and  became  a  part  of  the  common  property 
under  the  Mexican  law.     {FuUer  v.  Ferguson,  26  CaL  546.) 
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Upon  the  death  of  AndreB  Hoeppner,  intestate  and  with- 
out issue,  the  whole  title  to  the  land  passed  to  his  surviving 
wife.    (Statute  of  Husband  and  Wife,  1860,  Sec,  11.) 

The  deed  from  Anna  Hoeppner  to  James  R.  Travers,  and 
the  conveyance  from  Travers  to  plaintiff,  conveyed  to  plain- 
tiff one  undivided  half  of  the  rancho,  and  entitled  him  to 
a  recovery  against  the  defendant.  {Collier  v.  Oorbett,  15 
Cal.  188;  Stark  v.  Barreit/U  Oal.  861.) 

B.  8.  Brooks,  for  Eespondent 

The  grant  was  an  inchoate  one,  and  the  fee  remamed  in 
the  Government. 

The  instrument  purporting  to  be  a  conveyance  from  Val- 
lejo  to  Hoeppner,  did  not  convey  the  title.  On  this  point 
the  ancient  common  law  of  England  and  that  of  Spain  were 
almost  identical  (See  Schott  v.  Burton,  18  Barb.  173,  and 
cases  there  cited.) 

Ko  authority  can  be  cited  to  show  that  under  the  Spanish 
law  the  instrument  would  operate  as  a  deed.  (Febrero  No- 
vissimo  1,  Tit  YI,  Cap.  2 ;  De  los  Instrumentoe,  ib.,  Lib.  2, 
Tit  IV,  Cap.  2,  Sec.  8 ;  Hoen  v.  Simmons,  1  Cal.  121 ;  Do- 
mat's  Civil  Law,  Cushing's  ed..  Vol.  1,  Art.  146.) 

Hoeppner  did  not  present  his  claim  for  confirmation,  and 
80  far  as  he  was  ooncemed  the  land  became  a  part  of  the  pub- 
lic domain.    The  whole  grant  was  confirmed  to  Vallejo. 

The  object  of  the  decree  of  the  Supreme  Court  of  the 
United  States  was  to  approve  so  much  of  the  decree  of  the 
District  Court  as  confirmed  the  claim  presented,  and  to  strike 
out  the  proviso  added  to  it  in  the  District  Court,  as  matter 
over  which  Ihe  Board  of  Land  Commissioners  had  no  juris- 
diction, and  which  th^  had  often  said  could  not  be  adjudi- 
cated in  these  proceedings.  (Uniied  States  v.  Sutter,  21 
How.  S.  C.  R.  170;  Townsend  v.  Greelg,  6  Wallace,  685; 
United  States  v.  CovtUaud,  1  Blaok,  8^) 
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But  the  proriso  could  not,  if  it  had  any  effect,  inure  to 
the  benefit  of  the  plaintiff.  It  went  upon  the  supposed 
inefficacy  of  the  deed  from  Pena  to  Vallejo,  because  Pena 
could  not  deed  what  he  had  not,  and  his  deed  did  not  con- 
vey the  after-acquired  title. 

We  believe  it  to  be  also  established  that  the  decree  of 
confirmation  vests  the  l^al  fee  in  the  confirmee,  and  in  him 
alone;  that  he  is  entitled  to  the  possession  of  the  land,  and 
that  any  rights  which  others  may  claim  through  the  same 
source  of  title  must  be  asserted  in  a  Court  of  equity;  and 
that  all  claims  of  an  imperfect  or  inchoate  character,  founded 
on  Spanish  or  Mexican  grants,  not  presented  for  confirma- 
tion, are  extinguished.  (Estrada  v.  Murphy,  19  CaL  B72; 
Touchard  v.  Crow,  80  OaL  160;  Castro  ▼.  Hendricks,  23 
•How.  U.  S.  441.) 

By  the  Court,  Bhodbb,  J. : 

Action  of  ejectment  to  recover  possession  of  a  portion  of 
the  Agua  Caliente  Rancho,  which  was  granted  to  Lazaro 
Pena  on  the  13th  day  of  July,  1840,  by  the  Governor  of 
California.  On  the  14th  of  December,  1839,  Pefia  executed 
to  M.  G.  Vallejo  a  formal  conveyance,  purporting  to  convey 
to  him  the  randio ;  and  on  the  12th  of  August^  1846,  Vallejo 
executed  and  delivered  to  Andres  Hoeppner  an  instrument 
in  writing,  which  the  plaintiff  relies  upon  as  a  conveyance 
of  the  rancho.  Hoeppner  was  then  married  to  Anna  Hoepp- 
ner, but  between  1855  and  1858  he  died  intestate  and  with- 
out issue.  Anna  Hoeppner,  December  21st,  1868,  conveyed 
all  her  right,  title,  and  interest  in  the  rancho  to  Travers ;  and 
the  plaintiff  claims  title  to  the  undivided  half  of  the  rancho 
under  that  deed.  Vallejo  filed  with  the  Board  of  Land  Com- 
missioners his  petition  for  the  confirmation  of  his  claim  to 
the  rancho,  and  such  proceedings  were  had  in  the  matter 
that  the  claim  was  confirmed  by  the  District  Court  in  1859 ; 
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and  in  1862  the  decree  was  affirmed  by  the  Supreme  Court 
The  difference  between  the  language  of  the  decree  of  the 
District  Oourt  and  the  mandate  of  the  Supreme  Court  will 
hereafter  be  noticed.  It  may,  however,  be  remarked  here, 
that  a  confirmation  of  a  claim  or  title  under  the  provisions 
of  the  Act  of  Congress  of  March  3d,  1851,  necessarily  requires 
a  confirmee.  Vallejo  was  the  only  petitioner ;  and  although 
the  confirmation  may  inure  in  law  or  in  equity  to  the  benefit 
of  other  persons,  either  by  the  terms  of  the  decree  of  the  Dis- 
trict Court  or  by  operation  of  law,  the  decree  confirmed  the 
claim  of  Vallejo,  and  he  will  be  regarded  as  the  confirmee. 
The  defendants  deraign  title  through  two  deeds  executed  by 
Vallejo  in  1863  and  1864;  and  they  also  claim  through  an* 
other  deed,  which  it  is  unnecessary  now  to  notice.  The  de- 
fendants had  judgment,  and  the  plaintiff  appeals  from  the 
judgment  and  the  order  denying  a  new  trial. 

The  date  of  the  conveyance  of  Pena  to  Vallejo  is  1839, 
while  that  of  the  grant  is  1840.  In  confirming  the  grant 
the  Supreme  Court  treated  the  date  — 1839  —  as  a  clerical 
error  for  1840,  and  that  must  have  been  the  view  also  of  the 
District  Court,  for  the  claim  of  a  petitioner  will  not  be  con- 
firmed unless  he  show  a  prima  facie  title ;  and  we  are  of  the 
opinion  that  it  must  be  r^axded  as  a  clerical  error,  and  that 
1840  was  the  true  date  of  the  execution  of  the  conveyance. 

If,  however,  we  are  wrong  in  this,  then  the  operation  6t 
the  deed,  which  was  very  full  and  formal,  caused  the  title, 
when  the  grant  was  afterwards  made  to  Pena,  to  inure  to 
the  benefit  of  Vallejo.  Under  the  Spanish  law  the  vendor 
was  under  the  implied  obligation  to  make  his  sale  and  con- 
veyance effective.  He  was  bound  to  defend  the  title,  if  noti- 
fied of  a  suit  brought  against  the  purchaser,  and  if  unsuccess- 
ful in  this  he  was  required  to  indemnify  the  purchaser.  (See 
Schmidt,  Civ.  Law  of  Spain  and  Hex.,  135 ;  Fuero  Jiizgo. 
Law  9,  Book  6,  Title  4;  Partidas,  6,  Law  32,  Title  5.) 

It  is  insisted  by  the  plaintiff  that  the  grant  to  Pena  con- 
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veyed  a  perfect  tide,  and  reliance  i8  placed  on  the  authority 
of  Minium  v.  Brower,  24  Cal.  644,  to  show  that  such  title 
needed  no  confirmation  under  the  Act  of  Congress  of  March 
8d,  1851,  and  was  unaffected  by  the  confirmation  to  Vallejo. 
In  that  case  it  wca  conceded  by  the  parties  that  a  perfect  title 
had  been  granted  to  Peralta,  but  we  have  not  found  in  any 
subsequent  case,  in  which  that  doctrine  has  been  invoked, 
that  die  grantee  acquired  a  perfect  title.  In  this  case  it 
does  not'  appear  that  the  amount  of  land  which  was  granted 
did  not  exceed  the  area  within  the  boundaries  mentioned, 
and  the  contrary  will  be  inferred  from  the  decree  of  the  De- 
partmental Assembly,  by  which  the  grant  is  approved  ''to 
the  extent  of  two  and  a  half  leagues  in  length  by  a  quarter 
of  a  league  in  width."  A  segregation  and  a  judicial  delivery 
of  the  possession  of  the  quantity  of  land  granted  became  es- 
sential to  the  vesting  of  a  perfect  title. 

The  plaintiff  claims  that  the  confirmation,  whether  it  be 
regarded  as  a  confirmation  of  the  title  granted  by  the  Mexi- 
can Government,  or  only  a  confirmation  of  the  claim  of  Val- 
lejo, inured  to  the  benefit  of  the  vendees  of  Vallejo ;  and  he 
relies  not  only  upon  the  terms  of  the  decree  of  the  District 
Court,  but  also  upon  the  rule  in  Estrada  v.  Murphy,  19  Cal. 
272;  Clark  v.  Lochwood,  21  Cal.  222;  WHson  v.  Cadro,  31 
Cal.  488,  and  other  cases,  that  the  confirmation  of  a  claim 
under  Ihe  provisions  of  ihe  Act  of  Congress  of  March  3d, 
1851,  inures  to  the  benefit  of  the  grantees  of  the  confirmee, 
so  far  as  the  legal  title  is  concerned.  In  each  of  the  cases 
referred  to,  in  which  that  rule  was  applied,  the  conveyance 
was  executed  intermediate  the  filing  of  the  petition  and  the 
confirmation;  and  in  such  case  it  is  immaterial  whether  the 
deed  conveyed  the  land  or  only  the  right,  title,  and  interest 
of  the  confirmee;  for  in  either  form  it  transferred  all  the 
rights  of  the  confirmee  in  or  to  the  land  —  one  of  which  was 
the  right  to  have  a  confirmation  of  his  claim  or  title,  a  s^re- 
gation  of  the  land  which  had  been  granted,  and  a  release  or 
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conveyance  on  tbe  part  of  the  United  States.  But  where,  as 
in  this  case,  the  conveyance  was  prior  to  the  filing  of  the 
petition,  other  rules  wonld  be  applicable.  The  Act  of  1851 
(Sec.  18)  provides  that  all  lands,  the  claims  to  which  shall- 
not  have  been  presented  to  the  Commissioners  within  two 
years  from  the  date  of  the  Act,  shall  be  deemed  held  and 
considered  as  a  part  of  the  public  domain  of  the  United 
States;  and  as  the  daim  of  the  vendee  would  be  barred  by 
his  failure  to  present  his  claim  as  provided  by  the  Act,  he 
must,  in  order  to  obtain  the  benefit  of  the  confirmation  of 
the  daim  of  his  vendor,  so  far  as  the  legal  title  is  eoneeomed, 
rely  on  the  estoppel  springing  from  his  deed.  It  is  mmeoes- 
sary,  however,  for  the  purposes  of  this  case,  to  determine 
whether  the  instrument  executed  by  Vallejo  to  Hoeppner 
was,  under  the  law  in  force  at  the  time  of  its  execution,  suf- 
ficient to  create  an  estoppel  of  audi  a  diaracter  that  die  after- 
acquired  title  of  Vallejo  would  feed  the  estoppel,  and  thus 
inure  to  the  benefit  of  his  vendees;  for,  if  that  instrument 
amounts  to  a  conveyance,  the  decree  of  confirmation  of  the 
District  Court  setdes  the  question  as  to  the  transmiasion  of 
the  title. 

That  instrument^  as  translated  from  the  Spanidi  language, 
is  as  follows: 

^  He  who  snbecribea;  certifies  diat  having  boo|^t  lawfully 
and  in  due  form  of  the  citizen,  Lazaro  Pefia,  the  land  of 
Agua  Caliente,  to  ^rfiich  the  preceding  approval  of  the  De- 
{wrtmental  Assembly  of  Aha  CaUfomia  refers,  I  eede  and 
transfer  all  the  rights  which  I  have  to  the  said  land,  in  favor 
of  Don  Andres  Hoeppner,  who  will  make  the  use  of  it  whidi 
most  suits  him.  And  for  the  necessary  ends  and  uses  I  give 
this  in  Sonoma,  die  12th  of  August,  1846. 

«1LG.  VALLEJO.'' 

**  Witnesses:  A.  A.  HsimKBsov,  Aast  Suigsoa  U.  &  ship 
Portamouth;  Jacob  Puebbs.^ 
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The  instnimeiit  was  indorsed  upon  the  deeree  of  the  De- 
partmental Afisembljy  and  delivered^  to  Hoeppner.  It  was 
proven  that  itB  oondderation  was  an  agreement  on  the  part 
of  Hoeppner  to  teach  music  to  the  family  of  Vallejo,  but 
that  he  failed  to  fully  perform  his  agreement  There  is  no 
evidence  in  the  record  that  Vallejo  delivered  the  possession 
of  the  randio  to  Hoeppner,  except  what  is  found  in  the  tes- 
timony of  Dr.  Leavenworth,  who  purchased  of  Hoeppner  a 
portion  of  the  ranoho,  in  1848,  or  the  early  part  of  1849. 
He  testified  that  when  he  wait  to  see  the  land,  after  his  pur- 
chase,  he  found  Anna  Hoeppner,  the  wife  of  Andres  Hoepp- 
ner, in  possession. 

In  Mulford  v.  Le  Franc,  26  Cal.  108,  it  was  held  that  the 
word  "  cede  '*— r-  here  translated  "  I  cede  ^' —  was  the  ordinary 
word  used  in  Mexican  conveyances  to  pass  title  to  lands;  and 
-we  see  no  reason  to  doubt  the  correctness  of  that  decision. 

It  is  also  objected  that  the  instrimient  is  insufficiait  as  a 
conveyance,  because  it  does  not  express  a  consideration,  but 
we  hold,  upon  the  authority  of  Havens  v.  Dale,  18  OaL  366, 
and  Merle  v.  Matthews,  26  Cal.  455,  that  it  is  not  essential 
that  the  instrument,  intended  as  a  conveyance,  should  express 
the  consideration  or  the  price  of  the  land*  This  instrument 
was  before  the  Supreme  Court  of  the  United  States,  in  Stein- 
hack  V.  Stewart,  11  Wall.  566,  and  the  Court  pronounced  it 
a  conveyance  of  the  title  to  the  rancho.  The  lai^er  portion 
of  the  instruments  intended  as  conveyances,  which  were  exe- 
cuted in  California  about  the  date  of  lliis  instrument,  were 
as  devoid  of  form  as  this  one,  and  in  holding  that  this  instru- 
ment amounts  to  a  conveyance,  we  only  follow  the  current 
of  the  authorities  in  this  State. 

The  decree  of  confirmation  of  tiie  District  Court  contains 
the  following  proviso:  *' Provided  that  this  confirmation  of 
the  above  land  to  the  said  M.  G.  Vallejo  shall  be  without 
prejudice  to  the  legal  representative  of  Lazaro  Pena,  the 
^i^naLl  .^antee,  or  .whoever  may  be  entitled  to  said  lands 
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vnder  him;  and  fudd  ooo^nnatioQ  to  said  Vallejo  eball  inure 
to  the  bemefit  of  any  perebn  Cfr  persona  wh6  may  own  or  be 
entitled  to  the  said  land  by  any  title^  either  at  law  or  in 
equity,  derived  from  die  original  grantee  1^  deed,  derise, 
descent^  or  otherwise.^' 

The  decree  of  the  Supiieme  Court  is  ^'that  the  decree  of 
the  said  Distrid  Oourt  in  this  cause,  in  so  far  as  it  oonfirms 
the  original  grants  be  and  the  same  is  hereby  affirmed.^'  In 
Steinbach  y.  Stewart,  supra^  it  was  argued  on  the  part  of  the 
plaintiff  that  the  proviso  in  the  decree  of  the  District  Court 
was  annulled  by  the  decree  of  the  Supreme  Ckmrt;  but  it 
was  held  that  no  portion  of  the  decree  of  the  District  Court 
was  reversed,  and  that  that  deci^  was  left  in  foroe  to  its  full 
extent  The  construction  given  to  those  decrees  in  that  case 
18  of  binding  authority  here;  and  we  accordingly  hold  that 
the  o(xifirmation  inur^  to  the  benefit  of  those  holding  title 
under  or  throu^  the  conv^anoe  executed  by  Vallejo  to 
Hoeppner,  and  vested  in  them  the  l^al  Htle  to  the  rancho. 

Judgment  renrexsed^  and  eanse  reiiianu«4  for  a  new  trial* 


fno.s,osi«i 

JAMES  BEOAIT  p.  OWEN  MoMAHOW,  THEODORA 
HIGUERA  DE  SAKCHEZ,  Widow  of  Fiuuroiaoo 
Sahokbz,  Dbcsabbd,  AND  THIBTY  OTHERS* 

Arrmu,  wmoM  IvmuxriTTOiT  Dscsbi  nr  TAwrmoms — Aa  «9pc«l  f^Mi  • 
prellmtiiary  dwrte  to  pArtltloB  most  be  taken  wfthto  Mztj  daji  tnm 
the  entry  of  the  decree  to  tlie  mtenteo  of  the  Coort: 

■ttOM  or  PnLxxniAXT  Dncns  nor  «o  m  BMfimwm  cm  Anii  vwm 
PiXAL  DncsHL — Soppooed  errora  to  tlie  prellmtonry  decree  to  pertitloo 
eennot  te  refWirod  throogh  en  eppeni  taken  from  the  ameJ  deeree. 

Monos  voB  !fEW  TsuLL  »  Vkwrmom. —  A  motion  <er  a  nev  trtal  mnj 
be  rcoorted  to  fdr  the  pnrpooe  of  eorroettny  the  errotn  to  n  i 
I  eC  pnrtttlen;  bnt  It  nmet  be  aide  vtthto  the  j 
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Appbai.  from  the  District  Court  of  the  TvnUOk  Judicial 
District^  Ci^  and  County  of  San  Franoiaoow 

The  facta  are  stated  in  the  opinion. 

[This  case  waa  before  the  Supreme  Court  at  Uie  July 
Term,  1871,  upon  an  appeal  by  defendant  Sharp.  See  41 
CaL  679.] 

E.  A.  Lawrence,  for  Appellant 

Hoge  d  Harmon,  icfr  Beapondeata. 

By  the  Court,  Waixaob^  0.  J.: 

This  action  waa  brou^t  to  obtain  partition  <tf  the  Baneho 

San  Fedra 

The  parties  having  appeared  in  the  Court  below,  such 
proceedings  were  had  that  on  the  37th  day  of  December, 
1869,  a  decree  was  entered  determining  their  several  ri^ts 
and  directing  a  partition  to  be  made.  Referees  having  been 
appointed  to  make  partition  accordingly,  and  their  report  in 
that  behalf  being  confirmed,  it  was  afterward,  and  on  the 
16th  day  of  December,  1870,  de(*reed  that  the  partition  by 
them  made  and  reported  to  the  Court  be  held  valid  and 
effectual  forever.  It  appears  that  on  the  14th  day  of  De- 
cember, 1870,  a  statement  on  motion  for  a  new  trial  was 
filed  by  some  of  the  parties  who  are  the  appellants  h^re,  and 
the  statement  having  been  settled,  the  motion  for  a  new  trial 
was  denied  on  the  3d  day  of  April,  1871,  and  on  the  second 
day  of  June  following  this  appeal  was  taken  from  the  decree 
of  1869,  that  of  1870,  and  from  the  order  denying  the  new 
trial 

First — The  statute  (1864,  p.  223)  provides  for  a  direct 
appeal  from  such  a  decree  as  that  of  1869,  in  partition  cases. 
Another  statute,  however,  limits  the  time  within  which  an 
appeal  may  be  taken  to  the  period  of  sixty  days  from  the 
entry  of  the  decree  in  the  minutes  of  the  Court.    (Practice 
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Act,  Sec  386,  SubcL  8.)  The  appeal  in  this  case  taken  from 
the  decree  of  1869,  not  having  been  taken  within  the  pre- 
scribed time,  cannot  be  entertained. 

Second  —  Nor  can  the  supposed  errors  of  the  decree  of 
1869  be  reviewed  through  the  appeal  taken  from  that  of 
1870.  The  former  decree,  being  in  itself  a  distinct  subject 
of  appeal,  is  taken  out  of  the  category  of  orders  examinable 
upon  appeal  from  the  final  judgment.  In  McCourtney  v. 
Fortune,  42  Cal.  387,  we  used  this  language :  "  Upon  appeal 
from  a  final  judgment,  an  order  made  in  the  cause  which  is 
itself  by  the  statute  made  the  subject  of  a  distinct  appeal, 
cannot  be  reviewed." 

Third  —  The  motion  for  a  new  trial  was  correctly  denied. 
We  have  no  doubt  that  such  a  motion,  if  made  within  proper 
time,  may  be  resorted  to  for  the  purpose  of  correcting  the 
errors  in  a  preliminary  decree  of  partition.  The  statute  au- 
thorizing an  appeal  from  such  a  decree,  it  is  true,  does  not  ex- 
pressly provide  for  such  a  motion,  neither  does  it  expressly 
provide  for  a  statement  on  appeal,  but  it  was  unhesitatingly 
assumed  here,  and  we  think  correctly  assumed,  in  Oates  t. 
Salmon,  28  Cal.  320,  that  the  appellant  might  upon  an  appeal 
in  such  case,  annex  to  the  record  a  statement  on  appeal.  It 
might,  and  generally  would  be  difficult,  if  not  impossible, 
for  him  to  present  the  errors  complained  of,  unless  he  were 
permitted  to  resort  to  such  a  statement  or  to  a  bill  of  excep- 
tions, which  might  under  some  circumstances  perform  tiie 
office  of  a  statement  on  appeal.  We  think,  upon  the  same 
reasoning,  that  he  should  be  allowed  to  move  for  a  new 
trial  —  it  would  often  be  impossible  to  effectually  pursue  tho 
appeal  which  the  statute  (1864,  p.  328)  has  allowed  in  such 
cases  as  this,  except  by  a  resort  to  a  motion  in  the  Court 
below  for  a  new  trial  —  supported  in  the  usual  way.  Acci- 
dent or  surprise  may  have  occurred,  irregularity  intervened, 
or  material  evidence  been  newly  discovered.  The  purpose 
of  the  statute  was  to  place  the  interiocutory  decree  beyond 
Vol  XLin. — 40 
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attack  or  question,  after  the  lapse  of  sixty  days  from  its 
entry,  if  no  step  had  been  taken  in  the  meHnlinie  to  assail 
it;  its  aim  was  to  save  to  parties  in  partition  suits  the  cu^ts, 
often  so  ruinous,  of  a  repartition  necessitated  by  reason  of 
some  error  of  the  preliminary  decree,  ascertained  only  after 
partition  actually  had.     That  a  party  would  have  the  right 
to  move  for  a  new  trial  at  some  stage  of  the  cause  will  not 
be  controverted;  that  the  proceedings  of  the  Court  had  an- 
terior to  and  resulting  in  the  interlocutoiy  decree,  by  which 
the  respective  interests  of  the  parties  are  to  be  judicially  as- 
certained, are,  at  some  point  of  time,  examinable  through 
a  motion  for  a  new  trial,  is  undeniable.    If,  after  partition 
actually  had  and  confirmed  by  final  decree,  such  a  motion 
may  still  be  availed  of  to  agitate  questions  lying  behind, 
and  having  their  determination  in  the  interlocutory  decree, 
then  the  sole  purpose  of  the  statute  is  seen  to  be  defeated^ 
and  the  particular  mischief  against  which  it  was  directed 
still  remains.    But  the  motion  for  a  new  trial  made  in  this 
instance  was  clearly  too  late,  and  the  right  to  make  it  was 
waived  by  the  neglect  of  the  parties. 

The  appeal  taken  from  the  decree  of  1869  must  be  dis- 
missed, and  the  decree  of  1870  and  the  order  denying  a  new 
trial  must  be  affirmed,  and  it  is  so  ordered. 

Hr.  Justioe  Nclxs  did  not  express  an  opimon. 


[No.  2.80S.) 

CHARLES  J-  KING,  JAMES  F.  GROSETT,  ato  SAM- 
UEL FOSTER  V.  B.  J,  WISE. 

CoKTBACT  n»TABLXSHiH«  Tbusv  Bblation. —  If  0B«  psTty  Bgnn  tp  unite 
with  two  othen  In  the  purchase  of  land,  each  to  fnrnlah  one  third 
the  pnrchaee  money,  and  nich  party  to  condnet  the  negotiations,  and 
IMiy  the  land  for  the  least  possible  priee,  he  aisiimes  a  position  of  tmst 
towards  his  associates,  and  is  bound  to  exercise  the  utmost  gpod  faith 
towards  them,  and  share  with  them  all  the  profits  of  the  bargain. 
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statement  of  Facts. 

Wmmjd,  ov  Ova  Joist  Pihichassb  or  Land  towabim  his  Associatbs.—  If 
A,  agrees  to  unite  with  B.  and  C.  In  the  Joint  purchase  of.  a  tract  of 
land,  each  to  furnish  one  third,  the  price,  and  A.  to  conduct  the  nego- 
tiations, and  buy  the  land  at  the  least  possible  price,  and  A.  repre- 
sents to  them  that  the  land  costs  six  hundred  and  fifty  dollars  per 
acre,  when  It  only  costs  five  hundred  dollars  per  acre,  and  a  purchase 
^  made  at  the  former  sum,  and  A.  pockets  the  difference  between  the 
two  prices,  R  and  C  are  entitled  to  recover  from  A.  the  full  sum  they 
paid  beyond  what  they  would  have  paid  at  five  hundred  dollars  per  acre. 

loanc. —  Before  bringing  an  action  to  racoTsr  such  difference,  B.  and  C. 
need  not  offer  to  rescind  the  contract  of  purchase,  and  an  affirmance  of 
thfe  contract  by  them,  after  they  discover  the  fraud  practiced  on  them 
by  A.,  does  not  destroy  their  right  of  action  for  the  damage  sustained. 

.BacoupMSMT  or  Damages. —  A  claim  of  A.  and  B.  to  recoup  damages  from 
C,  by  way  of  set-off  against  the  promissory  note  of  A.,  B.,  and  D^ 
held  by  C.«  cannot  be  sustained,  nor  can  such  claim  for  damages  bs 
•et  oft  against  an  aliquot  part  of  the  sum  dne  on  tlis  notti 

Appxai«  from  the  District  Court  of  the  Twelfth  Judicial 
District,  Cily  and  County  of  San  Francisco. 

On  the  28d  of  March,  1369,  the  defendant  proposed  to 
plaintiffs  Crosett  and  King  to  unite  with  them  in  the  pur- 
chase of  a  tract  of  thirty-six  acres  of  land  in  Alameda 
County.  They  agreed  to  unite  with  him  in  the  purchase, 
and  each  was  to  furnish  one  third  of  the  purchase  money, 
and  the  defendant  was  to  conduct  the  negotiations,  and  buy 
the  land  at  the  least  price  for  which  it  could  be  purchased. 
Defendant  represented  to  Crosett  and  King  that  J.  Hardy 
owned  the  land,  and  that  it  could  not  be  purchased  for  less 
than  six  hundred  and  fifty  dollars  per  acre^  and  that  the 
terms  of  purchase  were  five  himdred  dollars  down  and  six 
thousand  dollars  in  ten  days,  and  the  balance  in  periodical 
installments  of  about  two  thousand  dollars  each.  On  the 
same  day  Crosett  and  King  paid  defendant  three  hundred 
and  thirty-three  and  thirty-three  one  hundredths  dollars, 
being  two  thirds  of  the  five  hundred  dollars.  One  Tyler 
was  the  real  owner  of  the  land,  and  Hardy  had  no  interest 
in  the  matter,  but  acted  as  defendant's  agent  and  trustee; 
and  defendant,  on  the  said  twenty-third  of  March,  gave 
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Hardy  the  five  himdred  dollars,  who,  on  the  same  day,  paid 
it  to  Tyler,  and  took  from  Tyler  a  contract  to  sell  the  land 
at  five  hundred  dollars  per  acre,  payable  in  periodical  in- 
stallments, of  which  the  first  was  three  thousand  dollars, 
payable  ten  days  thereafter.  Four  days  thereafter  defend- 
ant, without  consultation  with  Crosett  or  King,  sold  his 
interest  in  the  transaction  to  plaintiff  Foster. 

The  suit  was  first  commenced  in  the  name  of  Crosett  and 
King,  but  Foster  waa^  afterwards,  by  consent,  made  a  ^oint 
plaintiff. 

On  the  third  day  of  April  thereafter  Crosett,  King,  and 
Foster,  by  direction  of  defendant,  executed  with  Hardy  a 
contract  for  the  purchase  of  the  land,  at  six  hundred  and 
fifty  dollars  per  acre,  and  paid  him  four  thousand  dollars  as 
an  installment  of  the  purchase  money,  being  two  thirds  of 
six  thousand  dollars;  and  Wise  and  Foster  also  paid  Hardy 
two  thousand  dollars,  on  the  same  account,  and  Hardy  paid 
one  half,  to  wit,  three  thousand  dollars,  to  Tyler,  and  took 
from  Tyler  a  contract  for  the  purchase  of  the  land  at  five  hun- 
dred dollars  per  acre,  payable  thereafter  in  installments,  and 
paid  the  remaining  three  thousand  dollars  to  defendant.  On 
the  thirty-first  of  May  thereafter,  Hardy  assigned  to  Crosett, 
King,  and  Foster,  his  contract  with  Tyler,  and  Crosett,  King, 
and  Foster,  jointly,  assumed  to  pay  the  obligations  of  Hardy 
to  Tyler.  At  the  same  time,  Crosett,  King,  and  Foster  ex- 
ecuted to  Hardy  four  promissory  notes  for  the  aggr^ate 
sum  of  two  thousand  four  hundred  dollars,  payable  on  the 
respective  days  of  August  8d  and  December  3d,.  1869,  and 
the  3d  day  of  April  and  8d  day  of  August,  1870.  The  notes 
were  intended  to  represent  the  unpaid  difference  between 
the  price  Hardy  agreed  to  pay  Tyler  for  the  land  and  that 
which  the  plaintiffs  agreed  to  pay  Hardy.  The  plaintiffs 
knew  when  they  made  the  notes  that  they  were  for  the 
benefit  of  Wise,  and  that  Wise  would  receive  the  money 
paid  on  them.    Hardy  inunediately  assigned  the  notes  to  the 
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defendant  Wise.  When  Croeett  &  King  executed  the  con- 
tract for  the  purchase  of  the  land,  and  paid  the  money  to 
Hardy,  they  were  ignorant  of  the  fraud  Wise  was  practicing 
on  them.  When  this  action  was  commenced,  the  plaintiffs 
had  not  returned  the  land  to  either  Hardy  or  defendant,  or 
offered  to  rescind  the  contract  of  purchase.  Foster  was  cog- 
nizant of  all  of  Wise's  acts,  and  was  not  deceived. 

The  complaint  set  out  the  above  facts,  and  asked  for  judg- 
ment for  the  damages  the  plaintiffs  had  sustained  by  the 
deceit  practiced  on  them  by  Wise,  and  that  the  plaintiffs 
might  recoup  and  set  off,  against  the  promissory  notes^  the 
amoim,t  of  the  judgment  they  might  recover,  to  the  extent 
of  the  face  of  the  notes,  and  that  the  defendant  be  com- 
pelled to  surrender  the  promissory  notes  to  be  canceled. 
The  defendant  was  insolvent 

The  defendant  had  judgment  in  the  Oourt  below,  and  the 
plaintiffs,  King  and  Croeett,  appealed. 

Ora/y  &  Hmen,  for  Appellants, 

The  plaintiffs  had  the  right  to  afcm  the  contract,  even 
after  the  discovery  of  the  fraud,  and  to  recover  damages 
for  the  tort;  or  they  could  have  rescinded  the  contract  and 
recovered  back  the  money  they  had  paid.  (J)orr  v.  Fisher, 
1  Cush.  274;  Kimball  v.  Cunningham,  4  Mass.  505; 
Eeastings  v.  M'Oee,  Supreme  Court,  Penn.,  Pacific  Law  Re- 
porter, Vol.  1,  No.  10;  Whitney  v.  Allaire,  4  Denio  R.  657; 
Earl  V.  Bidl  16  Cal.  421;  Whitney  v.  Allaire,  1  New  York 
K.  312;  Sedgwick  on  Damages,  4th  ed.,  296;  Latin-ence  v. 
Montgomery,  87  Cal.  183;  2  Kent's  Com.  480,  Note  a; 
Boorman  v.  Johnston,  12  Wend.  R  666 ;  Waring  v.  Mason, 
18  Wend.  R  425 ;  Morgan  v,  SJcidmore,  66  Barb.  S.  C.  R. 
263 ;  Short  v.  Stevenson,  68  Penn.  R ;  Am.  Law  Reg.,  Vol. 
19,  p.  67;  Allaire  v.  Whitney,  1  Hill,  484;  Ahrens  v.  Adler, 
88  Cal.  616.) 
^    The  defendant  has  received  two  thirds  of  five  thousand 
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four  liundred  dollars  —  i.  e.,  three  thousand  six  hundred  dol- 
lars, being  one  hundred  dollars  per  acre  on  thirty-six  acres, 
in  violation  of  the  trust  reposed  in  him  by  King  and  Crosett, 
"which  trust  he  accepted,  and  hence  the  plaintiffs  are  to  re- 
cover that  sum  from  him.  (Dunlap's  Paley  on  Agency, 
pp.  33,  34,  36 ;  Fwwcett  v.  Whitehouse,  1  Eussell  and  Mylne, 
132;  Alvaa-ez  v.  Brannan,  7  Cal.  503;  Rea  v.  Suryhne,  39 
Cal.  679;  1  Hilliard  on  Torts,  6.) 

The  measure  of  damages  which  plaintiff  is  entitled  to 
recover,  is  the  difference  between  the  price  of  the  land  pur- 
chased by  the  defendant  and  the  price  paid  by  the  plaintiff 
— i.  e.,  three  thousand  six  hundred  dollars.  (Sedgwick  on 
Damages,  4th  ed.,  pp.  559,  560 ;  Van  Epps  v.  Harrison,  5 
Hill,  N.  T.  63;  Monell  v.  Coldon,  18  Johns.  K  Y.  395; 
Short  V.  Stevenson,  supra.) 

The  notes  being  a  portion  of  the  fruits  of  the  fraud,  and 
the  defendant  being  insolvent,  the  plaintiffs  have  a  right  to 
have  them  canceled,  on  the  ground  that  if  defendant  should 
bring  suit  on  the  notes  plaintiffs  could  recoup  in  that  suit  the 
amount  of  any  judgment  which  they  are  entitled  to  recover 
for  the  tort  alleged,  to  the  extent  of  the  value  of  the  notes. 
Such  is  the  prayer  of  plaintiffs'  complaint.  To  support  the 
last  proposition,  we  cite:  Fan  Epps  v.  Harrison,  5  Hill  R 
65 ;  Waterman  on  Recoupment,  Sees-  416,  422-428 ;  Cali- 
fornia Practice  Act,  Sec.  47;  Earl  v.  Bull,  15  Cal.  421; 
'Dennis  v.  Belt,  30  CaL  252 ;  Sedgwick  on  Damages,  4th  ed., 
p.  660. 

/.  M.  SeoAvell,  for  Respondent 

The  assertion  by  the  defendant,  that  the  land  cost  six  hun- 
dred and  fifty  dollars  per  acre,  is  not  actionable.  The  most 
that  could  be  claimed  is  that  it  was  an  assertion  that  the 
land  was  worth  six  hundred  and  fifty  dollars  per  acre. 

The  complaint  does  not  state  that  the  land  was  not  worth 
that  sum.    (Sandford  v.  Hardy,  23  Wtod.  269;  Taylor  v. 
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Fleet  4  Wend.  R  103;  Q.  L.  B.  B.  Co.  v.  Magnay,  2& 
Beav.  696.) 

The  measure  of  damages  in  an  action  for  deceit  is  the  dif- 
ference between  the  real  and  represented  values  of  the 
property  sold.  (Sedgwick  on  Measure  of  Damages,  5th  ed., 
665;  id.  2d  ed.,  659;  Whitney  v.  Alain,  1  Comstock's  R. 
312;  Stiles  v.  White,  11  Metcalf's  R.  356;  Caar  v.  Moore, 
41  K  H.  R  131 ;  Page  v.  Parker,  40  N.  H.  R.  47 ;  Bamly  v. 
Alexander,  19  Iowa  R.  162;  Oaies  v.  Beynolds,  13  Iowa 
R.  1 ;  Hahn  v.  Cumings,  3  Iowa  R.  683 ;  Cory  v.  Orumans, 
4  Hill,  627 ;  Sherwood  v.  Sviton,  6  Mason's  R.  1 ;  Lamson  ▼. 
Marin,  8  Barb.  R.  9;  Jones  v.  Bartlett,  1  Term  R.  136.) 

The  plaintiffs,  at  the  time  of  acquiring  from  Hardy  the 
contract  for  the  land  and  executing  the  notes,  had  full 
knowledge  of  the  facts  constituting  the  alleged  fraud. 
Neither  have  they  offered  to  restore  the  consideration.  (1 
Story's  Equity  Jurisprudence,  Sec  203  «;  Invin  v.  Kirk- 
Patrick,  3  Eng.  Law  and  Eq.  R.  37;  Bronson  v.  Willis,  4 
Selden's  R.  182;  2  Parsons  on  Contracts,  277,  279;  Sara- 
toga and  Schenectady  B.  B.  Co.  v.  Base,  24  Wend.  26 }  Par- 
sons  V.  Hughes,  9  Paige's  IL  694.) 

By  the  Court,  lfiu»,  J.; 

By  the  terms  of  the  original  agreement  between  liie  de- 
fendant and  the  plaintiffs,  Crosett  and  King,  the  defendant 
was  to  purchase  the  land  for  the  least  price  for  which  it 
could  be  purchased,  and  for  the  benefit  of  the  three  partirs 
concerned. 

By  this  agreement  the  defendant  assumed  a  position  of 
trust,  and  in  that  relation  was  bound  to  exercise  the  iituiost 
good  faith  towards  his  associates  in  the  transaction.  It  is 
one  of  the  plainest  principles  of  equity  that  an  agpuf  cannot 
make  a  profit  out  of  his  principal  in  the  businejas  of  Lii 
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agency.  The  defendant,  as  associate  of  the  plaintiffs  in  the 
proposed  purchase,  and  entrusted  by  them  with  its  manage- 
ment, was  held  to  the  same  good  faith,  and  could  make  no 
bargain,  the  benefits  of  which  his  co-associates  would  not 
be  entitled  to  share.  It  is  not  mentioned  whether  the  price 
which  the  defendant  induced  the  plaintiffs  to  pay  was  more 
or  less  than  the  value  of  the  property  purchased.  The 
plaintiffs  were  entitled  to  share  the  profits  of  a  good  bar- 
gain, as  they  would  have  been  bound  to  share  the  losses  of  a 
bad  one. 

It  is  claimed  by  the  defendant  that  the  failure  of  the 
plaintiffs  to  offer  a  rescission  of  the  contract  and  a  restora- 
tion of  the  land,  and  their  affirmance  of  the  contract  after 
the  discovery  of  the  fraud,  was  a  bar  to  their  recovery  in 
this  action. 

The  rule,  which  requires  a  rescission  of  the  contract  upon 
the  discovery  of  fraud,  has  no  application  to  this  case.  The 
contest  is  not  between  a  vendor,  who  has  made  fraudulent 
misrepresentations  in  regard  to  the  property  sold,  and  the 
vendee,  who  has  been  misled  and  injured  by  the  fraud.  The 
plaintiffs  may  have  been  willing  to  purchase  the  land  at  the 
price  they  paid,  or  at  even  a  larger  price,  and  may  not  wish 
to  rescind  the  sale;  but  they  are  none  the  less  entitled  to 
hold  the  defendant  to  a  strict  observance  of  the  trust  con- 
fided to  him,  and  to  enjoy  their  proportionate  beiiefit  of  any 
bargain  he  may  have  made.  They  do  not  oomplain  that 
they  were  induced  to  pay  more  than  the  land  was  worth, 
but  that  they  would  have  paid  less  if  the  defendant  had 
been  faithful  to  his  trust.  By  their  affirmance  of  the  con- 
tract, after  knowledge  of  the  fraud,  they  lost  any  right  they 
may  have  had  to  rescind  the  sale  and  recover  back  the  pur- 
chase money;  but  it  was  not  a  release  of  their  right  of 
action  against  the  defendant  for  damages  resulting  from  his 
fraudulent  acts.  We  are  of  the  opinion  that  the  plaintiffs 
ahoidd  have  judgment  upon  the  facts  as  found  by  the  Court 
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It  is  not  difficult  to  arrive  at  the  exact  measure  of  dam- 
ages which  plaintiffs  are  entitled  to  recover.  The  actual 
value  of.  the  land  is  not  an  element  in  the  estimate.  The 
plaintiffs  should  have,  from  the  defendant,  the  difference 
between  tke  price  of  the  land  purchased  by  him  for  the 
plaintiffs  and  the  amount  paid  by  the  plaintiffs. 

The  claim  of  the  plaintiffs,  Orosett  and  King,  to  set  off 
the  amount  of  the  judgment  in  this  action  against  the  prom- 
issory note  held  by  the  defendant,  cannot  be  sustained. 
These  were  joint  notes  of  the  plaintiffs,  Orosett,  King,  and 
Foster.  It  is  well  settled  that  joint  and  separate  debts  can- 
not be  set  off  against  each  other  at  law,  and  I  can  see  no 
good  reason  for  the  application  of  a  different  rule  to  a  claim 
for  damages  which  is  the  subject  of  recoupment.  Nor  do 
sufficient  facts  appear  to  call  for  the  equitable  interposition 
of  the  Court.  If  the  liabilities  were  in  reality  mutual,  as  if 
Foster  were  a  merely  nominal  party  to  the  notes  or  surety 
upon  them,  the  insolvency  of  the  defendant  might  be  a 
ground  for  equitable  relief.  But  Foster  is  a  bona  fide  debtor 
of  the  defendant  upon  the  notes,  and  we  do  not  see  upon 
what  recognized  principle  we  can  apportion  to  the  plaintiffs, 
Crosett  and  King,  by  way  of  recoupment,  an  aliquot  part 
of  the  joint  indebtedness. 

Judgment  reversed,  with  instrnctions  to  the  Court  below 
to  render  judgment  for  the  plaintiffs^  Orosett  and  King,  in 
accordance  with  this  opiniom 
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IL  a  THOMPSON  V.  K  CONNOLLY  «t  al. 

'Appbal  flvoM  Maw  Tbiai*  Obdb. —  An  appeal  from  aa-  Mdsr  denylaff  «r 
granting  a  new  trial,  most  be  taken  within  sixty  dajs  from  the  time 
the  order  wai  made. 

Btatvmsnt  on  Afpbal  vbom  JuDQinnfT.'— -  a  statement  am  motion  for  a 
BOW  trial  cannot  ho  considered  on  an  appeal  from  the  Judgment,  without 
some  agreement  of  the  parties  that  It  shall  be  so  used. 

GoNSBNT  to  Bbbob. —  A  psrty  will  not  be  heard  to  complain  of  an  error 
whldi  was  the  resolt  of  his  deliberate  and  formal  eonseiit. 

8riPUL4rxoM  as  to  Ukamxkq  Motion  vob  Nbw  Tbiau— Fartlea  may  stip- 
ulate that  the  Gonrt  pass  on  a  motion  ^or  a  new  trial  before  the  state 
ment  Is  engrossed,  and  the  engrossed  statement  agreed  to  or  eertifled 
as  cot  recta 

Apptcal  from  the  Distriot  Court  of  the  f'ourth  Jadidal 
District,  City  and  County  of  San  Francisco. 

Ejectment  for  a  lot  of  land  in  San  Francisco.  The  plain- 
tiff recovered  judgment 

The  other  facts  are  stated  in  the  opinion. 

B.  8.  Brooks,  for  Appellants. 

John  B   Jarhoe  and  Blisha  Oooh,  for  Beepondmt 

By  the  Court,  ^m^  J.: 

The  order  overruling  the  defendants^  motion  for  a  ne^ 
trial  was  made  November  29th,  1869.  On  the  10th  Feb- 
ruary, 1870,  the  defendants  filed  and  served  their  notice  of 
appeal  from  this  order,  and  from  the  judgment,  and  upon  the 
same  day  filed  an  undertaking  upon  that  appeal  On  the 
25th  June,  1870,  the  defendants  gave  notice  of  a  motion  to 
vacate  the  order  of  November  29th,  1869,  and  to  bring  the 
motion  for  a  new  trial  to  a  hearing,  upon  the  ground  "  that 
it  was  irregular  to  dispose  of  the  said  motion  for  a  new  trial 
before  the  statement  was  engrossed  and  settled."  This 
motion  was  based  upon  affidavits  showing,   among  other 
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things,  tiiat  on  the  5th  Korember,  1869,  the  counsel  for 
plaintiff  and  defendants  entered  into  the  following  stipula- 
tion: 

**  In  this  case  it  is  stipulated  that  the  settled  statement  on 
motion  for  a  new  trial  shall  consist  of  the  matters  proposed 
to  be  inserted  herein  by  the  defendants^  amendments  to 
plaintiff's  proposed  statement  on  motion  for  new  trial  herein, 
and  by  what  is  left  of  the  matters  proposed  to  be  inserted 
therein  by  plaintiff  —  said  proposed  statement,  after  striking 
out  the  matters  proposed  to  be  stricken  therefrom  by  defend- 
ants' said  amendments,  and  that  on  engrossing  said  statement 
said  matters  shall  be  copied  therein  with  the  same  force  and 
effect  as  if  set  out  in  said  statement  and  amendments ;  that 
said  statement  need  not  be  engrossed  until  after  argument  on 
motion  for  new  trial ;  that  on  the  said  argument  on  motion 
for  new  trial  all  the  matters  herein  stipulated  as  constituting 
tiie  settled  statement  may  be  referred  to  as  if  such  statement 
were  engrossed;  and  that  in  printing  the  transcript  on  appeal 
by  either  party,  all  said  matters  shall  be  printed  in  said 
transcript,  and  that  said  transcript  shall  be  stipulated  to  con- 
tain the  statement  on  motion  for  new  trial  on  which  the  case 
was  argued  on  motion  for  new  trial'' 

It  further  appeared  that  the  order  of  November  29th, 
1869,  was  made  upon  submission  of  the  case  by  counsel,  in 
pursuance  of  the  foregoing  stipulation,  and  before  the  state- 
ment had  been  engrossed  or  certified. 

On  the  7th  July,  1870,  the  Court  made  an  order  over- 
ruling this  last  motion,  and  from  this  order,  also,  the  defend- 
ants-appeal. 

First  —  The  appeal  from  the  order  overruling  the  motion 
for  a  new  trial  was  taken  too  late  and  cannot  be  considered. 

Second  —  The  transcript  contains  no  statement  on  appeal 
from  the  judgment.  A  statement  on  motion  for  a  new  trial 
cannot  be  considered  as  a  statement  on  appeal  without  some 
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agreement  of  the  parties  that  it  shall  be  so  used.  (Cosgrane 
V.  Rowland,  24  OaL  467.)  On  appeal  from  the  judgment, 
therefore,  we  can  look  at  the  judgment  roll  only.  Upon  this 
no  errors  are  assigned  or  disclosed  by  the  record. 

Third  —  The  action  of  the  Court  in  overruling  the  defend- 
ants' motion  for  a  new  trial  before  the  statement  was  en- 
grossed, and  the  engrossed  statement  agreed  to,  or  certified 
as  correct,  would  have  been  error  in  the  absence  of  any  stipu- 
lation between  the  parties.  But  the  stipulation  of  November 
5th,  1869,  was  not  only  a  direct  waiver  of  the  engrossment 
before  the  hearing  of  the  motion,  but  rendered  certain  the 
matters  which  the  engrossed  statement  should  contain.  It 
is  not  necessary  to  consider  what  would  have  been  the  effect 
of  the  omission  to  engross  the  statement  before  the  hearing 
of  the  motion  for  a  new  trial,  upon  an  appeal  from  the  order 
denying  the  motion.  It  is  sufficient  to  say  that  a  party  will 
not  be  heard  to  complain  of  an  error  which  was  the  result 
of  his  deliberate  and  formal  consent.  Upon  this  ground  we 
think  the  motion  to  vacate  the  order  denying  m  new  trial 
was  properly  refused. 

Judgment  affirmed 


[No.  S494.1 

THE  PEOPLE  OP  THE  STATE  OP  OAUPOENIA  i^. 
TERESA  KEANE. 

iDBNTiTT  AND  OwmRSRip  ov  Stolbk  Q00D8. —  Where^  on  the  trtfti  of  K. 
for  the  larceny  of  certain  articles  of  dothtaii^  IC  testlfled  that  she 
had  lost  the  articles  mentioned  In  the  indictment,  and  that  the  stolen 
goods  were  hers,  and  B.  testlfled  that  while  tracking  K.  on  the  morning 
of  the  theft,  he  had  found  a  handle  containing  the  articles  named  in 
the  Indictment:  Held,  that  the  eridenee  snffielently  established  the 
ownership  and  Identity  of  the  stolen  property. 

Appsajl  from  the  County  Court  of  Santa  Clara  County. 
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opinion  ct  th9  C^nrt  —  Waltoet,  C  J. 

The  indictment  ehaiges  the  defendant  with  the  larceny  of 
one  silk  dress,  one  merino  dress,  three  pairs  of  lace  curtains, 
three  table  spoons,  one  carving  knife,  steel,  and  fork;  five 
table  knives,  and  a  certain  number  of  pieces  of  money  of 
the  value  of  seventy-nine  dollars  and  twenty-five  cents,  the 
property  of  Bobert  McPhearson  and  Jennie  McPhearson, 
his  wife.  At  the  trial,  a  policeman  named  Bellows  testified 
that  on  the  morning  the  theft  was  committed,  he  met  the 
defendant  on  the  alameda  coming  from  towards  Santa  Clara, 
where  the  MoPhearsons  live,  atid  where  the  larceny  was 
committed,  and  while  tracking  her  back  he  found  a  bundle 
containing  the  articles  named  in  the  indictment 

The  defendant  was  convicted,  and  the  people  appealed 
from  an  order  granting  her  a  new  trial. 

The  other  facts  are  stated  in  the  opinion. 

J.  L.  Love,  Attorney  Oeneral,  for  AppellantB^ 

Bodley  £  Rankin,  for  Respondent. 

By  the  Court,  Wai*i*aob,  C.  J.: 

The  prisoner  was  tried  for  the  crime  of  grand  larceny  and 
a  verdict  of  guilty  found  by  the  jury*  Upon  her  motion, 
the  Court  set  aside  the  verdict  and  granted  her  a  new  trial, 
on  the  ground  that  there  was  no  evidence  that  the  goods 
referred  to  by  the  witness  Bellow  were  stolen,  oi;  were  the 
goods  of  McPhearson  or  wife,  and  that  in  tlie  evidence  as 
given  there  was  no  identification  of  the  stolen  goods.  Mtb. 
McPhearson,  however,  testified  distinctly  that  the  stolen 
goods  were  hers.  She  also  testified  that  the  goods  she  lost 
by  the  larceny  were  those  mentioned  in  the  indictment.  It 
also  distinctly  appears  in  the  statement  that  the  bundle  of 
articles  which  Bellow  found  '^contained  the  articles  named 
in  the  indictment,"  except  the  merino  dretai  which  Mrs. 
McPhearson  wore  at  the  triaL 
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It  is  not  daimed  that  there  was  any  conflict  in  the  evi- 
dence —  indeed,  there  was  no  evidence  offered  on  the  part  of 
the  aociiBed ;  th^e  case  went  to  the  jury  entirely  upon  the  evi- 
dence given  on  behalf  of  the  people,  and  it  sufficiently 
established  the  ownership  and  identity  of  the  stolen  goods. 

The  order  granting  the  prisoner  a  new  trial  is  therefore 
reversed  and  the  cause  remanded,  with  directions  to  the 
Court  below  to  proceed  to  judgment  upon  the  verdict 

Mr.  Justice  Bxloheb  did  not  participate  in  this  opinion* 


'      [No.  2,474.] 

IN  THE  MATTEK    OF  THE  ESTATE   OP  JOHN 
BOLAND,  Dbobasxd. 

BomsTBAD  Undbb  PsoBJiTa  Act. —  If  there  has  been  no  homestaed  a»> 
ated  during  the  exiatence  of  the  eommunltj,  bj  a  compliance  with  the 
Homestead  Act,  the  widow  can  aeqtilre  no  homeetead  Interest  in  the 
property,  under  sections  one  hundred  and  twenty-one,  one  hundred  and 
twenty-four,  and  one  hundred  and  twenty-flTe  of  the  Probate  Act,  nntll 
an  order  of  the  Probate  Court,  or  Judges  has  been  made  settJag  It 
apart  to  her. 

iBBH. —  If  a  widow  who  la  entitled  to  a  homestead,  under  sections  one 
hundred  and  twenty-one,  one  hundred  and  twenty-ftmr,  and  one  hun* 
died  and  twenty-flTS  of  the  Probate  Act,  again  manles  before  an  order 
of  the  Probate  Court  Is  made  setting  apart  such  homestead  ills  lases, 
by  her  marriage,  the  right  to  such  homestead. 

Appxai.  from  the  Probate  Conrt  of  the  Oily  and  Oonnty 
of  San  Eranciflco. 

On  the  24ih  day  of  October,  1860,  John  Boland  pur- 
chased a  lot  in  San  Francisco,  with  money,  his  separate 
properly.  He  resided  on  the  same  with  his  wife  and 
daughter,  Margaret  Boland,  and  died  on  the  3d  day  of 
Eebruary,  1861.  No  homestead  was  claimed  nnder  the 
provisions  of  the  Homestead  Act.  Boland  left  a  will,  which 
was  probated,  by  which  he  devised  all  his  properly  to  his 
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daughter,  and  nominated  John  McNamara,  the  execptor  of 
his  estate.  The  daughter  was  bom  in  1851.  After  Boland's 
death  the  widow  and  daughter  continued  to  reside  on  the 
lot  until  ITovember,  1868,  when  the  daughter  married  one 
Brackett,  and  left  to  reside  elsewhere  with  her  husband.  In 
1862  the  widow  married  Charles  W.  Lane,  and  she  and  said 
Lane  have  continued  to  reside  on  the  premises. 

In  1869  Boland's  former  wife,  Mrs.  Lane,  applied  to  the 
Probate  Court  for  an  order  setting  apart  the  premises  as  a 
homestead,  under  the  one  hundred  and  twenty-first,  one 
hundred  and  twenty-fourth,  and  one  hundred  and  twenty- 
fifth  sections  of  the  Probate  Act  The  executor  and  the 
daughter  opposed  the  application,  and  asked  that  the  prop- 
erty be  distributed  to  the  daughter  under  the  wilL  The 
Court  granted  the  application,  and  the  executor  appealed* 

Frank  F.  Taylor,  for  Appellant. 

Unless  t  person  is  the  head  of  a  family  the  right  of  home- 
stead cannot  exist.  As  the  primary  object  of  the  law  was 
the  protection  of  the  family,  when  the  family  ceases  to  exist, 
the  reason  for  the  privilege  is  gone.  (McQuade  ▼•  Whaley, 
81  Cal.  534.) 

The  theory  of  the  respondent  is  that  an  (Mrder  of  the  Court 
should  be  made  now  for  a  state  of  affairs — widowhood  — 
which  existed  nine  years  aga 

W.  0.  Burnett  J  for  Respondent. 

The  one  hundred  and  twenty-fourth  section  of  the  Probate 
Act  says  that  the  homestead  shall  be  set  apart  to  ^'  the  widow 
or  child.^  It  is  a  right  personal  to  the  widow.  The  law 
does  not  say  that  a  marriage  shall  deprive  her  of  any  home- 
stead right. 
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By  the  Omrt,  Nhjcs^  J.: 

Conceding,  for  the  purpose  of  this  caee,  tiiat  the  property 
in  question  could  be  set  apart  to  the  widow,  under  the  pro- 
visions  of  the  Probate  Act,  notwithstanding  the  will  of  John 
Boland,  it  is  evident  that  the  widow  could  acquire  no  home- 
stead interest  in  the  property  until  an  order  of  the  Probate 
Court,  or  Judge,  was  made,  setting  it  apart  to  her.  It  differs 
from  the  case  of  a  homestead  created  during  the  esistenoo 
of  the  community,  by  a  compliance  with  the  provisiims  of 
the  Homestead  Act,  the  title  to  which  vests  in  the  wife 
upon  the  death  of  the  husband,  by  right  of  survivorship. 
In  the  latter  case  the  property  becomes  the  property  of  the 
widow  by  operation  of  law.  In  the  case  presented  it  could 
only  become  hers  by  the  decree  of  die  Court  or  Judge.  If 
there  could  be  any  doubt  at  what  time  the  right  of  the 
widow  attaches  to  the  land,  and  withdraws  it  from  adminis- 
tration, it  is  settled  by  the  provisions  of  section  one  hundred 
and  twenty-five  of  the  Probate  Act:  "When  property  shall 
have  been  set  apart  for  the  use  of  the  family,  in  accordance 
with  the  provisions  of  this  chapter,  if  the  deceased  shall 
have  left  a  widow  and  no  minor  child,  such  property  shall 
be  the  property  of  the  widow.  If  he  shall  have  also  a  minor 
ehild  or  children,  the  one  half  of  such  property  shall  belong 
to  the  widow,  and  the  remainder  to  the  child,"  etc 

The  right  of  Margaret  Lane  to  have  a  homestead  aet  apart 
to  her  from  the  estate  of  her  former  husband,  John  Boland, 
must,  therefore,  be  determined  from  the  facts  as  they  existed 
on  the  3d  of  January,  1870,  when  the  order  of  the  Probate 
Court  was  made.  This  was  nearly  nine  years  after  the  death 
of  John  Boland.  Margaret,  his  former  widow,  had  been 
for  over  seven  years  married  to  her  present  husband,  Lane. 
The  only  child  of  John  and  Margaret  Boland  had  married, 
and  was  no  longer  under  her  mother's  charge  or  control. 

Sections  one  hundred  and  twenty-one,  one  himdred  and 
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twenty-fouT,  and  one  hundred  and  twenty-five  of  the  Probate 
Act,  under  which  the  order  was  made,  make  provision  for 
but  two  classes  —  the  widow  and  the  family  of  the  deceased. 

Margaret  Lane  occupied  neither  of  these  positions.  Her 
widowhood  terminated  by  her  marriage  with  Charles  Lane, 
and  she  then  became  a  member  of  his  family.  Whatever 
right  she  may  have  once  had  to  have  the  property  set  apart 
for  her  use,  she  lost  when  she  lost  the  status  upon  which  the 
right  depended. 

Order  and  judgment  reversed,  and  cause  remanded. 


[Na  2,760.] 


HENRY  REEVE  v.  J.   M.   KENNEDY  ahd  D.   IL 

DELMAS. 

PuscHASEB  AT  BHaxinr's  Salb. — In  a  complaint  to  Mt  aalda  an  aneatloa 
■ale,  made  under  a  Judgment,  on  account  of  mattera  eztrlnalc  to  tba 
judgment,  at  which  the  purchaaer  waa  not  a  party  to  the  judgment, 
if  there  ia  no  arerment  that  the  purchaser  had  notice  of  auch  extrlnale 
facta,  he  wlU  he  deemed  a  purchaaer  without  notice. 

IMNOCBNT  PuBCHASKX  AT  SHEBivr'a  Saub. —  A  purchaaer  for  yalue  at  a 
judicial  sale,  who  it  not  the  judgment  creditor,  without  notice  of  ex- 
trinsic facta  which  are  relied  upon  to  Impeach  the  judgment  under 
which  the  sale  waa  made.  Is  not  affected  hy  such  facts. 

Idbm. —  A  purchaser  at  a  judicial  aale  la  bound  to  inquire  at  hla  peril, 
whether  it  sufflclently  appears  on  the  face  of  the  record  that  the  Court 
had  jurisdiction  to  render  the  judgment,  and  whether  there  la  a  yalid 
execution ;  but  beyond  that  he  need  not  go,  and  subject  to  such  Inquiry 
his  purchase  will  be  protected,  even  though  the  judgment  la  after v,Hrri^ 
reversed  for  error. 

Title  Acquirbd  at  Judicial  Saul — A  title  acquired  at  a  judicial  sale 
by  a  bona  flde  purchaser,  withmtt  notice,  cannot  be  OTertbrown  hj  m^ 
aequent  proof  that  the  judgment  waa  obtained  by  fraud,  or  that  th« 
record  which  showed  due  service  on  the  defendant  waa  In  fact  falne, 

BviDBNCE  TO  CoNTBADicT  Rbcobd. —  lu  an  actiou   to  impeach  the  tltlf^  to 
property  acquired  by  an  Innocent  purchaaer  at  judicial  sale,  the  piata- 
tiff  cannot  contradict  the  record,  by  proof  that  there  waa  tai  faet  no 
aervlce  of  summons,  or  that  the  judgment  waa  obtained  by  fraolL 
Vol  XLIII.--41 
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C0LL4TBBAL    ATTACK    OBI    JUDOIOKT. —  A«alllSt    ft    ttrailgcr    whp    IS   IB    iBDO- 

MBt  ptuehaaer  at  a  jadidal  tale,  without  notice,  the  JndgmcDt  It  m 
more  open  to  attack  than  If  offered  In  e¥fd«Bce  in  a  collateral  action. 

Void  JuDoicn:rT  oa  Bxbcdtion. —  A  Judgment  la  not  Toid  becavae  tt  ia  for 
a  larger  ram  than  the  proofa  Jnstlfy,  nor  U  an  execation  Told  beeanae 
it  la  for  a  larger  sum  than  the  Judgment  authorised. 

SALn  UNDU  BBBOMnoaa  Jodohuit. —  If  a  Judgment  for  a  tax  enfordea  a 
lien  bn  real  estate,  not  only  for  the  tax  on  the  land,  hut  alio  for  the 
owner*!  tax  on  personal  property,  and  the  latter  la  erroneous,  a  sale 
made  under  the  Judgment  la  not  void,  nor  can  it  for  that  reaaon  he 
Impeached  in  an  action  brought  to  aet  it  aalde. 

Lib  Pendbnb. —  In  an  action  to  enforce  the  Hen  of  a  tax  bj  a  aale  of  the 
property,  is  not  necessary  to  file  a  Ms  pendeiM. 

Lien  of  Tax. —  The  Hen  of  a  tax  extends  back  to  the  aaaessment,  and  the 
assessment  creates  a  Hen  which  is  not  extinguished  until  the  tax  la  paid. 

Taxes  Mattbbs  of  Public  Record. — ^The  aasessment  of  taxea  and  the  Uen 
which  it  creates,  are  matters  of  public  record,  of  which  all  purchaaers 
are  bound'  to  take  notice,  and  the  purchaser  of  land  la  bound  at  his 
paril  to  aea  that  taxea  haya  been  paid. 

Appbal  from  the  District  Ooort  of  the  Third  Judicial  Dis- 
trict, Santa  Clara  County. 

The  complaint  averred  that  the  plaintiff  owned  a  tract  of 
land  containing  eight  acres;  that  he  purchased  it  of  C.  F. 
M.  Dinnicke,  on  the  6th  day  of  February,  1868 ;  that  prior 
to  said  sixth  day  of  February,  and  while  said  Dinnicke 
owned  the  land,  there  was  assessed  to  said  Dinnicke  a  tax  on 
said  land  and  personal  property,  as  State  and  county  tax, 
sixty-eight  dollars  and  fifty-one  cents — of  which  sum,  sixty- 
two  dollars  and  forty  cents  were  levied  on  the  land;  that  on 
the  3d  day  of  January,  1868,  an  action  was  commenced 
against  said  Dinnicke  and  the  land  and  improvements,  for 
the  collection  of  said  tax;  that  the  Auditor  failed  to  post 
notices  that  the  delinquent  tax  list  had  been  deposited  with 
the  District  Attorney,  and  also  failed  to  publish  notice  of 
such  fact,  nor  did  he  file  any  affidavit  of  such  posting  or 
publishing;  and  diat  the  Sheriff  did  not  make  any  service 
of  summons,  either  by  posting  a  copy  on  the  Court  House 
door  or  delivering  a  copy  to  the  person  in  possession  of  the 
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land,  or  by  eerving  on  Dinnicke;  that  the  Didtrict  Court 
gave  judgment  against  Dinnicke  and  the  land  and  improve- 
ments. The  judgment  and  summons  and  return  were 
attached  to  the  complaint  as  an  exhibit,  and  the  return  of 
the  Sheriff  showed  service  of  the  summons  on  the  24th 
day  of  October,  1868,  by  posting  a  copy  on  the  prem- 
ises. The  return  showed  that  no  service  was  made  on 
Dinnicke.  The  complaint  averred  that  the  Auditor  and 
Sheriff  failed  to  post  and  make  service,  for  the  purpose  of 
defrauding  Dinnicke  and  those  who  might  succeed  to  his 
interest  in  the  premises.  An  execution  on  the  judgment 
was  issued  and  delivered  to  the  Sheriff,  on  the  28th  day  of 
May,  1869,  and  the  Sheriff  sold  the  land  to  J.  M.  Kennedy, 
on  the  8d  day  of  July,  1869,  and  on  the  6th  day  of  January, 
1870,  executed  to  him  a  deed,  and  the  plaintiff  did  not 
know  that  the  taxes  were  delinquent,  or  had  not  been  paid, 
until  January  15th,  1870,  and  did  not  know  that  the  taxes 
were  a  lien  on  the  property^  and  did  not  know  of  the  pen- 
dency of  any  action. 

There  was  prayer  that  the  deed  to  Kennedy  be  canceled 
and  declared  null  and  void,  etc     No  lis  pendens  was  filed. 

The  defendant  Delmas,  who  had  acquired  an  interest  in 
the  property  under  the  tax  sale,  demurred  to  the  complaint, 
and  the  Court  sustained  the  demurrer,  and  dismissed  the 
complaint  for  want  of  equity.     The  plaintiff  appealed. 

The  other  facts  are  stated  in  the  opinion. 

Moore  <£  Lame,  and  8.  F.  Letb,  for  Appellant. 

In  order  to  give  a  Court  jurisdiction  there  must  be  service 
of  process  in  some  way.  (Blackwell  on  Tax  Titles,  211, 
8d  ed.) 

If  a  judgment  is  void  a  sale  thereunder  is  void.  (Smith  v. 
The  State,  18  S.  ft  M.  140;  Hastings  v.  Burning  Moscow,  2 
Nev.  105;  Webster  v.  Reid,  11  Howard,  432.) 

ProceedingB  to  enforce  liens  or  proceedings  in  rem  form  no 
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excepticm  to  the  general  nil&  The  only  differanoe  is  in  the 
mode  of  giving  notice. 

It  is  insisted  that  the  records  of  Couvts  of  saperior  juris- 
diction import  absolute  verity,  and  that  th^r  jndgmfints 
cannot  be  impeached  unless  want  of  jurisdiction  appears 
upon  their  face.  The  case  of  Sakn  v.  KeUy,  34  Cal.  402, 
and  Beily  v.  Lancaster,  39  Cal.  354,  are  relied  (m  to  sup- 
port this  doctrine.  The  last  named  case  is  but  a  reitera- 
tion of  the  leading  case  of  Hahn  v.  Kelly,  supra,  and  need 
not  be  specially  considered.  The  case  of  Hahn  v.  Kelly  has, 
in  our  judgment,  been  by  the  bar  and  the  lower  Courts  much 
misapprehended.  The  Judges  who  pronounced  that  opinion 
were  extremely  careful  to  limit  the  doctrine  as  above  set 
forth  to  the  case  of  a  collateral  attack;  and  further,  the 
Court  was  equally  careful  to  define  what  was  meant  by  such 
an  attack,  viz :  where  the  judgment  was  offered  as  evidence 
in  some  other  proceeding.  The  Court  in  that  case,  did  hold 
that  in  a  collateral  attack,  even  if  the  judgment  roll,  outside 
of  the  jndgment  itself,  showed  a  want  of  service,  and  the 
judgment  recited  service  that  it  would  be  conclusively  pre- 
Bimied  that  a  proper  service  had  in  fact  been  made,  but 
proof  of  it  had  not  found  its  way  into  the  judgment  roll  or 
had  been  lost  therefrom*  But  the  Judge  who  pronounced 
the  opinion  and  decision  of  the  Court  in  that  case  says  in 
the  very  outset  that  "any  judgment  of  any  Court  is  abso- 
lutely void  if  it  appear  that  there  was  a  want  of  jurisdiction 
in  either  respect."     (34  Cal.  402.) 

Again,  at  page  four  hundred  and  twenty-seven,  it  is  said 
by  Justice  Sawyer  that  "  if  the  record  in  fact  does  not  speak 
the  truth,  the  only  remedy  of  the  party  is  to  attack  it  di- 
rectly on  appeal,  or  in  the  Court  of  which  it  is  a  record,  if 
under  the  circumstances  it  can  be  there  corrected,  or  by 
some  direct  proceeding  known  to  the  law  to  vacate  it'' 

We  think  this  is  a  direct  attack  on  the  judgment  The 
time  for  appeal  had  passed  before  the  plaintiff  had  any 
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knowleo^  of  the  tax  or  tax  suit.  (Story's  Eq.  Fl.  Sees. 
42«-428;  Sanford  v.  Head,  6  Cal.  298;  Bryar^i  v.  Williams, 
21  Iowa,  329;  Hawley  v.  Blaehmon,  20  Iowa,  188.)  The 
plaintiff  was*  an  ixmocent  purchaaer. 

The  twcnty-eeventh  section  of  tie  Oitdl  Practice  Act  pro- 
vides that  in  an  action  affecting  the  tide  to  real  property 
there  must  be  a  lis  pendens  filed  to  charge  a  purchaser 
pendente  Ute  with  constroetiye  notice;^  that  he  is  to  be 
charged  with  such  notice  only  after  the  Us  pendens  is  actu- 
ally filed. 

A  tax  proceeding  is  one  affecting  title  to  real  property, 
and  of  all  actions  known  to  our  system,  one  most  needing  a 
notice  to  tiie  outside  world,  as  the  proceedings  are  to  a  great 
extent  summary,  and  valuable  estates  are  liable  to  be  sold 
for  very  small  sums  of  money.  In  this  caae  property  worth 
from  five  thousand  dollars  to  six  thousand  dollars  has  been 
sold  for  less  than  one  hundred  dollars  taxes.  (Bensley  v. 
Mountain  Lake  Water  Company,  IS  Cal.  819 ;  Bichatrdson 
r.  White,  18  Oal.  102.)  The  Supreme  Court  of  Michigan, 
in  Clark  v.  Craine^  6  Mich.  164,  says  that  ''what  the  law  re- 
quires to  be  done  for  the  protection  of  the  taxpayer  is 
mandatory,  and  cannot  be  r^^ded  as  directory  merely.''  A 
similar  rule  has  been  reeogni2ed  in  Illinois  and  other  Statea. 
(Mardi  v.  Chestnut,  14  HL  223 ;  Wheeler  v.  Chicago,  24  HL 
108.)  The  rule  is  stated  by  Chief  Justice  Shaw,  in  Terry 
V.  Milburry,  21  Pick.  67.  See  also,  Coolej  on  Oonstitii- 
tional  Limitations,  pp.  74  to  78,  and  notes. 

D.  M.  Dehnas,  for  Bespondent 

The  judgment  is  not  void.  It  is  valid  untfl  set  aside  or 
reversed.  This  proposition  would  seem  too  plain  to  need 
argument  or  authority.  The  judgment  in  this  case  is  that  of 
a  superior  Court.  It  emanates  from  the  highest  tribunal  of 
original  jurisdiction  known  in  this  State.  Such  judgments 
are  never  void  unless  they  are  so  upon  their  face.    Whan  not 
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Toid  upon  their  faoe  they  aie  at  moet  only  erroneous;  but 
notwithstanding  the  error,  they  are  absolutely  bindings  and 
so  remain  until  set  aside  or  reversed.  (Crepp$  ▼.  Burden,  1 
Smith  Lb  Cases,  Am.  note,  998.)  A  judgment  is  never  vwd 
for  want  of  jurisdiction  unless  the  want  of  jurisdiction  ap- 
pears affirmatively  in  the  record.  (Hakn  v.  KeUy,  34  CaL ; 
Orignon'a  Leswe  ▼.  Astar,  2  How.  819;  Voarhees  v.  U.  8. 
Bank,  10  Peters,  449.)  The  District  Court^  which  foreclosed 
the  tax  lien,  expressly  found,  in  its  decree,  that  summons  in 
that  case  was  served  as  required  by  law.  Equity  has  no 
jurisdiction  to  set  aside  that  decree  on  the  ground  that  it 
was  erroneous,  or  unsupported  by  the  evidence  on  which  it 
was  based,  or  that  it  can  be  show[n  by  extrinsic  proof  that 
the  summons  had  not  in  fact  been  served.  The  District 
Courts  having  jurisdiction  of  the  subject  matter  of  Ihe 
action^  was  competent  and  had  authorily  to  decide  whether 
its  jurisdiction  had  attached  upon  the  parties  before  it 
When  it  had  decided  that  questioOy  its  judgment  upon  that 
matter  was  binding  and  conclusive.  (Sheldon  r.  Wright,  1 
Sold.  497,  614;  Borden  v.  Stale,  6  EngUsh,  .619,  644;  Cox  v. 
Thomas,  9  Oratt  323 ;  Richards  v.  Skiif,  8  Ohio  St,  446, 463 ; 
The  EvaneviUe  B.  B.  Co.  v.  EvaneviUe,  16  Ind.  896,  421.) 

The  estoppel  of  a  judgment  is  absolutely  conclusive  on 
all  matters  which  could  and  ought  to  have  been  omsidered 
and  passed  upon  in  rendering  it,  and  cannot  be  disproved  or 
defeated,  either  at  law  or  in  equity,  by  proof  that  the  law 
was  mistaken  by  the  Court,  or  misapprehended  and  misap- 
plied by  the  jury.  (Vaughn  v.  Johnson,  1  Stock,  du  173; 
2  Smilli  Lead.  Cases,  673 ;  Burgess  v.  Lovengood,  2  Jones 
Eq.  457 ;  De  Beimer  v.  ChattiUon,  4  Johns.  Ch.  85.) 

Courts  of  equity  do  not  interpose  to  correct  the  errors  or 
irregularities  of  Courts  of  law.  (Gregory  t.  Ford,  14  CaL 
138, 142.) 

"No  case  for  equitable  cognizance  is  made  out  by  the  bill, 
because ;  First  —  It  is  not  alleged  that  Dinnicke,  the  personal 
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defendant  in  the  tax  suit,  did  not  have  notice  of  the  action. 
Second — It  is  conceded  that  the  taxes  for  which  the  judg^ 
xnent  was  rendered  were,  at  the  time,  legally  due  and  owing 
by  the  defendants  in  that  action.  Third— The  defendants 
herein  are  bona  fide  purchasers  under  the  judgment 

Even  where  a  person  is  allowed  to  file  a  bill  to  be  relieved 
against  a  judgment  against  him,  on  the  ground  that  he  has 
a  valid  defense  to  the  action  and  had  no  opportunity  to 
defend,  the  bill  must  not  (mly  show  that  he  was  not  legally 
notified,  but  also,  that  he  had,  in  fact,  no  knowledge  of  the 
proceedings.  (1  Smith  L.  C.  1028;  Cowan  v.  Bradwood,  1 
H.  &  G.  882 ;  Reynolds  ▼.  Fenton,  8  C.  B.  187.) 

The  defendants  are  bona  fide  purchasers  at  the  Sheriff's 
sale.    Against  such  puidiasers  equity  never  lends  its  aid. 

The  maxim  is  as  old  as  chancery  itself.  Since  the  rule 
was  authoritatively  thus  laid  down,  two  hundred  years  ago, 
in  Bassett  v.  Noswwihy,  Bep.  Temp.  Finch,  102,  it  may 
safely  be  asserted  that  no  departure  from  it  has  ever  been 
sanctioned  by  the  decision  of  any  respectable  tribunal. 
(Stores  Eq.  PL  Sec  604 ;  Lead.  Oases  in  Eq.,  Vol.  2,  pp.  72, 
78 ;  Simms  v.  Slocum,  8  Orancfa,  800 ;  Gray  v.  BrignardeUOy 
1  Wallace,  627;  Patriet'M  Heifw  t.  Anderwn,  6  T.  R  Moo* 
xoe^4i6.) 

By  the  Oourt,  Cbookbtt,  J.: 

It  is  not  averred  in  the  complaint  that  the  defendant  Ken- 
nedy had  any  actual  notice  of  the  extrinsic  facts  relied  upon 
to  impeach  the  judgment  on  which  the  execution  issued, 
under  which  he  purchased  the  properly  in  controversy.  He 
is,  therefore,  to  be  deemed  a  purchaser  without  notice  of 
these  facts*  The  plaintiff  assails  the  judgment,  and  ciniois 
that  it  is  void  on  two  grounds,  viz :  First,  by  reason  of  facta 
appearing  on  the  face  of  the  record  which,  it  is  allegod^  show 
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that  the  Oonrt  had  no  jurisdiction  to  render  the  judgment; 
second,  because  there  was  in  fact  no  service  of  the  sum* 
monsy  and  no  appearance  by  the  defendant;  and  also,  be- 
cause the  judgment  was  fraudulently  obtained*  The  last 
point  will  be  first  considered  The  defendant  being  a  pur- 
ehaser  for  value^  at  a  judicial  sale,  without  notice  of  the 
extrinsic  facts,  which  are  relied  upon  to  impeach  the  judg- 
ment, cazmot  be  affected  thereby.  No  principle  is  better 
settled  than  that  a  purchaser  at  a  judicial  sale,  without 
notice^  under  proceedings  regular  on  their  face,  and  had  in  a 
Court  of  competent  jurisdiction,  is  not  affected  by  any  mere 
error  of  the  Court,  for  which  the  judgment  might  be  re- 
versed on  appeal,  nor  for  any  secret  vice  in  the  judgment, 
not  appearing  on  the  face  of  the  record,  and  which  can  be 
made  to  appear  only  by  tiie  production  of  extrinsio  evidence. 
He  is  bound  at  his  peril  to  inquire  whether  it  sufficiently 
appears  on  the  face  of  the  record  that  the  Court  had  juris- 
diction to  render  the  judgment,  and  whether  there  is  a  valid 
eixecution.  But  notiiing  more  is  required  of  him.  Unless 
the  plaintiff  in  the  action  be  also  the  purchaser  at  the  sale^ 
the  latter  will  not  be  affected  by  any  mere  error  of  the 
Court,  even  tfiou^  the  judgment  be  afterwards  reversed  for 
such  error;  nor  can  his  rights  be  impaired  by  any  secret  vice 
in  tiie  proceedings,  resulting  from  fraud  or  other  similar 
cause,  of  which  he  had  no  notioe»  As  between  the  parties 
to  the  action,  a  judgment  fraudulently  obtained  will  be 
set  aside  and  held  for  naught  when  the  fraud  is  made  to 
appear.  But  there  would  be  no  security  in  titles  acquired  at 
judicial  sales  if  the  rights  of  a  bona  fide  purchaser,  without 
notice,  could  be  overthix)wn  by  subsequent  proof  that  the 
judgment  was  obtained  by  fraud,  or  that  the  record,  which 
showed  a  due  service  on  the  defendant,  was  in  fact  false. 
The  repose  of  titles,  and  indeed  every  consideration  of  pub- 
lic policy,  demands  that  a  purchaser  at  a  judicial  sale^  with- 
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out  notioOi  under  proceedings  regular  on  their  face,  and  by 
a  Court  of  competent  jurisdiction,  should  be  protected  as 
against  mere  errors  of  the  Court,  and  against  secret  vices  in 
the  proceedings  founded  on  fraud,  accident,  or  mistake,  and 
"which  cai^  only  be  made  to  appear  by  the  proof  of  extrinsic 
facts  not  appearing  on  the  face  of  the  record.  !N'o  prudent 
person  would  purchase  at  a  judicial  sale,  if  he  incurred  the 
hazard  of  losing  his  money,  in  case  it  afterwards  should  be 
made  to  appear  that  the  judgment  was  obtained  by  perjury 
or  other  fraudulent  practices,  or  that  the  record  on  which  he 
relied,  as  proving  a  service  on  the  defendant,  was  in  fact 
false.  These  propositions  are  too  familiar  to  require  the  cita* 
tion  of  authorities  in  their  support,  and  we  have  been  re- 
ferred to  none  which  appear  to  contravene  them,  unless  it  be 
two  cases  decided  by  the  Supreme  Court  of  Iowa.  (Hansby 
V.  BlacJcman,  20  Iowa,  128 ;  Bryant  v.  Williams,  21  Iowa, 
329.)  The  principle  settled  in  liiose  cases  is,  that  a  defend 
ant  in  an  action,  who  was  not  a  resident  of  the  State,  and 
was  not  served  with  process  by  publication  or  otherwise,  and 
for  whom  an  attorney  without  authority  had  entered  an 
appearance,  might  afterwards,  on  proof  of  these  facts,  recover 
the  property  sold  under  the  judgment  from  a  bona  fide  pur- 
chaser, without  notice. 

It  is  unnecessary,  for  the  purposes  of  this  case,  to  eocamine 
the  reasoning  on  which  these  decisions  are  founded.  But  if 
the  peeuliar  facts  of  those  cases  should  take  them  out  of  the 
general  rule  to  which  I  have  adverted,  it  would  only  prove 
that  the  rule,  in  its  broadest  sense,  is  not  wholly  without  an 
exception,  and  would  not  impugn  the  rule  itsell  If  an 
unauthorized  appearance  by  an  attorney,  for  a  non-resident 
defendant,  who  was  not  served  with  process,  can  be  after- 
wards shown  to  invalidate  the  title  of  a  bona  fide  purchaser 
without  notice,  at  the  execution  sale,  it  stands,  so  far  as  I 
am  aware,  as  a  solitary  exception  to  the  general  rule,  and 
the  doctrine  ought  not  to  be  further  extended.     I  am,  there- 
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fore,  of  opinion  that  it  is  not  competent  for  the  plaintiff  to 
establish  by  proof  dehors  the  record  that  there  was  in  fact 
no  service  of  the  summons  in  this  case,  or  that  the  judgment 
was  obtained  by  fraud.  This  brings  us  to  the  question 
whether  the  record  in  the  tax  suit  discloses  on  it«  face  any 
want  of  jurisdiction  in  the  Court  to  render  the  judgment 
under  which  the  property  was  sold.  The  return  of  the 
Sheriff  on  the  summons  shows  that  it  was  served  by  posting 
a  copy  on  the  land,  and  that  Dinnicke,  the  personal  defend- 
ant,  was  not  found ;  but  the  judgment  recites  that  it  appeared 
to  the  Court  "  summons  herein  was  issued  in  proper  form 
by  the  Clerk  of  this  Court,  and  was  served  as  required  by 
law  upon  each  of  said  defendants,  who  have  made  default" 
In  Hahn  v.  KeUy,  84  CaL  402,  we  decided  that  a  recital  of 
this  character  in  the  judgment  was,  in  effect,  an  adjudication 
by  the  Court  as  to  the  sufficiency  of  the  service,  and  that  it 
was  conclusive  on  that  point,  in  a  collateral  attadc  on  the 
judgment,  unless  it  affirmatively  appeared,  from  some  other 
part  of  the  judgmait  roll,  that  the  recital  was  untrua  We 
further  held,  that  the  fact  that  there  appeared  in  the  judg- 
ment roll  a  sunmions  with  a  return  upon  it,  showing  a 
defective  service,  or  no  service  at  all,  was  not  sufficient  to 
overcome  the  effect  of  the  recital  in  the  judgment  But  the 
plaintiff  claims  that  the  rule  there  laid  down  is  applicable 
only  when  the  judgment  is  offered  in  evidence,  in  a  collateral 
action,  and  has  no  application  to  a  direct  proceeding  to  set 
aside  the  judgment,  as  this  is  claimed  to  be.  But  as  against 
a  stranger,  who  purchases  at  an  execution  sale  without  notice, 
the  judgment  is  no  more  open  to  attack  than  it  would  be  if 
offered  in  evidence  in  a  collateral  action.  In  each  case  the 
validity  of  the  judgment  must  be  tested  by  the  record  alone, 
and  not  by  extrinsic  facts.  If  it  be  conceded  that  the  facts 
alleged  in  this  complaint  would  be  sufficient  to  vacate  the 
judgment  in  a  direct  proceeding  for  that  purpose  again.st  the 


Apia,  1872.]  JtEwn  w.  Kbobm:  t53 


pljuntiff  in  liie  origiiul  md&m^  it  Ij  bo  means  iiAmB  that 
the  same  reaok  would  ensue  as  against  a  stranger  who  pur- 
chased at  the  ezBcnticm  sale  without  notice^  whose  ri^te  are 
not  to  he  affected  by  proofs  dekon  tbe  leeord;  and  the 
leoord  in  this  ease  shows  the  due  serriee  of  proces&.  But 
the  judgment  is  also  assailed  \m  the  groand  that  it  orders 
tiie  land  to  be  sc^d,  not  onlj  for  die  tax  which  was  npedS- 
eally  ajwiwrd  npon  it  and  the  improfemcBtBy  bat  also  for  the 
permial  propettj  tax  assessed  to  Dinnicke,  and  whidi  eoold 
not  beooma  a  lieo  on  the  land  nntfl  after  the  judgment  wa» 
dodceted,  which  was  long  afber  die  plaintiff  pmdiaaed. 
This  was  nnqnestioiiably  an  error  for  whidh  the  jnd^ment 
mi^t  have  been  reversed  on  appeal;  but  it  does  not  affect 
the  validity  of  the  judgment  and  render  it  wholly  void.  It 
was  only  an  error  of  the  Coort  in  determining  the  amount  of 
the  specific  lioi  on  the  land,  and  a  judgment  is  not  void 
because  it  is  for  a  larger  amount  than  the  proofs  justifr 
{Murdoek  v.  De  Vries,  37  CaL  5S7),  nor  is  an  execution  void 
because  it  is  for  a  larger  amount  than  the  judgment  audior- 
ind. 

I  am,  therefore^  of  opinion  that  die  judgment^  e&eeution, 
and  the  sale  thereunder  to  the  defendant  Kennedy  are  valid. 
The  plaintiff,  however,  contends  that  if  all  diis  be  eonoeded, 
Kennedy  acquired  no  tide  as  against  die  plaintiff,  who  pur- 
chased the  property  willioat  either  actual  or  constructive 
notice  of  die  pendengr  of  the  action.  The  complaint  alleges 
and  die  demurrer  admits  that  no  notice  of  lis  pendens  was 
filed,  and  that  die  plaintiff  had  no  actual  notice  of  the  pen- 
den^  of  the  action.  But  in  diis  dass  of  cases  a  notice  of 
Ue  pendens  is  unnecessary.  By  die  third  section  of  die  Reve- 
nue Act  of  May  17th,  1861,  it  is  provided  that  ^  every  tax 
levied  under  the  provisions  or  authority  of  this  Act  is  herebv 
made  a  lien  s^^ainst  the  pmpertj  assosed,  wUdi  lien  shall 
attadi  on  the  first  Monday  in  MbtA  m  eadi  year,  and  disH 
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not  be  satisfied  or  remored  until  the  taxes  axe  all  paid,  or 
the  property  has  absolutely  vested  in  a  purchaser^  under  a 
sale  for  taxes;"  and  by  section  forty-four  of  the  same  Act, 
it  is  provided  that  wh^i  a  judgment  is  r^idered,  to  enforce 
a  lien  for  taxes^  ^'  such  judgments^  rendered  in  the  District 
Courts  shall  be  docketed  and  become  liens  upon  all  the  pr(^ 
erty  against  which  judgment  is  rendered,  from  the  date  oi 
such  assessment,  and  against  all  other  real  estate  of  the  per 
son  assessed,  subject  to  execution  for  the  amount  of  anj 
judgment  against  him,  from  the  time  of  such  docketing,  at 
in  other  civil  cases.''  The  effect  of  these  provisions  is :  First, 
that  the  assessment  <nreates  a  lien  upon  the  real  properly 
assessed,  which  is  not  extinguished  until  the  tax  is  paid,  or 
the  property  is  sold  to  a  purchaser,  under  the  proceedings  to 
enforce  the  tax ;  second,  that  when  a  judgment  is  rendered  for 
enforcing  the  payment  of  the  tax,  the  lien  of  the  judgmait> 
by  operation  of  law,  relates  back  to  and  takes  effect  from  the 
date  of  the  assessment  The  precise  object  of  these  provi- 
sions was  to  subordinate  to  the  lien  of  the  judgment  all  ri^ts 
acquired  by  purchasers  intermediate  the  assessment  and  the 
rendition  of  the  judgment 

The  assessment  of  lands,  and  the  lien  which  it  creates,  are 
public  matters  of  record,  of  which. all  purchasers  are  bound 
to  take  notice;  and  when  a  purdiaser  buys  land  which  is 
subject  to  an  eadsting  lien  for  taxes,  he  must  see  at  his  peril 
that  the  taxes  are  paid;  and  if  he  n^lects  this  duty  he 
takes  the  hazard  of  a' judgment  against  the  land,  the  lien  of 
which,  by  operation  of  law  and  by  relation,  will  antedate  his 
purchas&  If  the  rule  were  otherwise,  it  would  be  necessary 
in  an  action  to  foreclose  a  tax  lien  to  bring  in  as  defendants 
all  purchasers  and  incumbrancers  subsequent  to  the  assess- 
ment and  prior  to  the  commencement  of  the  action,  and  the 
effect  of  the  judgment  in  a  large  number  of  cases  would  be 
praoticallj  defeated  by  seccet  unrecorded  conveyanceB  which 
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were  unJoiown  to  the  District  Attorney.  It  was  to  obviate 
the  necessity  for  this,  that  these  provisions  were  intended, 
making  the  judgment  lien  take  effect  by  relation  from  the 
date  of  the  assessment  No  notice  of  Ua  pendeng  la  tbfira- 
fore  necessary  in  this  dasa  of  aotiona. 
Judgment  affirmad. 


VOIiTJMB  Xlilll. 

By  8.  W.  CHARLES. 
ReTlaed  to  inolnde  citations  to  Volume  147,  by  Chablm  L.  Tsonnoir. 


4S  OU.  11-22.    POWBLL  t.  UAOUISS. 

PartneTBhip. — Where  two  persons  make  a  veibal  agreement  to  form 
a  partnership,  bnt  snch  partnership  was  nerer  launched,  and  one  of  the 
parties  proceed  to  conduct  the  business  in  his  own  name  and  for  his  own 
benefit,  the  only  remedy  of  the  injured  party  is  an  action  at  law  for 
breach  of  contract,  p.  19. 

Rule  upheld  in  Mann  v.  Bowen,  85  6a.  618.  Cited  in  Prince  ▼.  Lamb, 
128  Cal.  127,  holding  no  partnership  actually  created  under  facts  stated. 
ApproTed  in  Hyer  ▼.  Richmond  Traction  Go.  168  U.  S.  484,  holding  that 
it  is  well  settled  that  the  wrongful  refusal  by  a  party  to  a  contract  of 
copartnership  to  launch  the  partnership  business  is  ground  for  an  ae* 
tion  of  law  by  the  injured  partner. 

43  Cal.  23-24.     IRWIN  ▼.  TOWNS. 

New  TriaL — ^If  the  supreme  court  reverses  an  order  denying  a  motion 
for  a  new  trial  and  remands  the  cause  for  further  proceedings  in  accord- 
ance with  the  opinion  filed,  it  places  the  case  in  point  of  the  mere  pro- 
cedure to  be  followed  in  the  same  situation  as  though  the  court  below 
bad  ordered  a  new  trial,  pp.  23,  24 

•  This  is  the  settled  rule  unless  there  is  something  in  the  opinion  of 
the  court  restricting  the  operation  of  the  words  'Veversed"  and  ^'re- 
manded";  Myers  ▼.  McDonald,  68  Cal.  165;  Bades  ▼.  Trowbridge,  148  Cal. 
30,  discussing  effect  of  appeal  from  order  of  trial  court  vacating  Tordiet, 
soa  sponte. 

48  Cal.  25-27.    BENNETT  ▼.  WALLACE. 

The  writ  of  certiorari  will  not  lie  where  there  is  an  appeal,  or  where 
there  was  an  appeal  bnt  the  time  for  taking  it  has  elapsed,  p.  27. 

Cited  and  followed  in  Faut  v.  Mason,  47  Cal.  8.  Cited  in  Wittman  ▼. 
police  Court,  145  Cal.  476,  certiorari  does  not  lie  to  annul  order  of  San 
Francisco  Police  Judge  for  summoning  of  trial  jury  by  sheriff  in  mis- 
demeanor; Valentine  ▼.  Police  Court,  141   CaL  617,  denying    writ   ae- 

2165 


43  Oal.  29-37  Notes  on  California  Reports.  21M 

cordingly.  Will  not  lie  to  review  an  order  of  the  probate  court,  diieet- 
ing  an  administrator  to  sell  certain  real  estcte;  Stuttmeister  ▼.  Superior 
Ck>urt,  71  Cal.  323,  affirmed  in  McCue  v.  Superior  Court  71  Cal.  545;  and 
rule  adopted  in  Ramsey  v.  Pettengill,  14  Oreg.  209.  See  also,  18  Am. 
Dec  236f  note. 

Writ  of  certiorari  only  lies  where,  in  the  exercise  of  judicial  functions, 
an  excess  of  jurisdiction  has  occurred,  and  in  which  there  is  no  appeal, 
p.  26. 

Will  not  lie  to  review  legislative  action  of  the  supervisors:  Spring 
Valley  W.  W.  v.  Bryant,  52  Cal.  137. 

43  CaL  29-37.    PEOPLE  v.  SAHFORD. 

Oral  Instructions.— The  giving  of  an  oral  instnwtlon  to  the  jury  fa 
a  criminal  case  without  the  consent  of  the  defendant  is  error,  pp.  35,  36. 
This  rule  is  adhered  to  in  the  cases  foUowing,  citing  the  leading 
ease:  People  v.  Kearney,  48  Gal.  384,  holding,  however,  that  oral  in- 
struetion  may  be  given  hj  mutual  consent;  People  v.  Prospero,  44  CaL 
184,  where  it  was  decided  that  consent  cannot  be  inferred  from  a  failure 
to  object  at  the  time  the  oral  charge  is  given;  People  v.  Max,  46  CaL 
256;  People  v.  Hersey,  53  Cal.  576,  where  it  was  held  that  under  the 
Penal  Code  as  amended  in  1874,  if  the  charge  be  not  given  in  writing, 
it  must  be  taken  down  by  the  phonographic  reporter;  Broadway  ▼• 
Waddell,  95  Ind.  173;  Sellers  v.  Greencastle,  134  Ind.  647;  Territory  v. 
Perea,  1  N.  Mex.  632;  Territory  v.  Lopez,  3  N.  Mex.  109;  and  Hopt  v. 
People,  104  U.  S.  636,  deciding  that  it  is  error  to  give  an  instruction 
not  reduced  to  writing  otherwise  than  by  a  reference  to  a  certain  page 
of  a  law  magazine.  Boggs  v.  United  States,  10  Okla.  448;  Swaggert  v. 
Territory,  6  Okla.  347. 

The  rule  was  somewhat  modified  by  the  decision  of  the  court  in 
People  v.  Leary,  105  Cal.  502,  where  it  was  held  that  if  oral  conversation 
and  instruction  to  the  jury  causes  no  prejudicial  injury  to  the  de- 
fendant, it  is  not  ground  for  a  new  trial;  Beatty,  C.  J.,  dissenting  and 
citing  the  leading  case,  but  holding  that  the  rule  laid  down  there  was 
modified  by  the  codes. 

A  witness,  though  not  an  expert,  who  details  a  conversation  had 
between  himself  and  another,  may  also,  in  connection  therewith,  state 
his  opinion,  belief,  or  impression  as  to  the  state  of  mind  of  such  person 
as  these  seemed  or  appeared  at  the  time  of  the  conversation,  pp.  32,  33. 
Followed  in  People  v.  Wreden,  59  CaL  394.  Cited  in  People  v.  Casey, 
124  Mich.  282,  quoting  Armstrong  v.  State,  30  Fla.  201.  Where  the 
disease  causing  a  testator's  insanity  was  a  progressive  one,  evidence 
was  properly  admitted  as  to  his  sanity  at  other  times  than  at  the 
execution  of  the  will;  Estate  of  Dalrymple,  67  Cal.  446.  A  witness  who 
is  not  an  expert  may  testify  as  to  the  apparent  condition  of  the 
defendant  as  to  sobriety;   People  v.  Monteith,  73  CaL  9.     Upon  the 
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question  of  what  is  the  market  value  of  1and>  the  opinions  of  thots 
who  have  knowledge  of  the  circumstances  and  surroundings  may 
be  taken,  although  they  are  not  experts:  San  Diego  Land  etc.  Co. 
V.  Neale,  78  Cal.  77;  and  Santa  Ana  v,  Harlin,  99  Cal.  545..  But  it  is 
not  proper  to  admit  testimony  which  was  a  mere  expression  of  opinion: 
Ellen  V.  Lewiston,  88  Cal.  260.  Evidence  as  to  intoxication  admissible: 
People  V.  Sehom,  116  Cal.  511.  Nonexpert  witnesses  can  detail  the 
facts  known  to  them  which  show  insanity,  and  thereupon  express  an 
opinion  as  to  the  sanity  of  the  person  whose  mental  condition  is  being 
investigated:  Armstrong  v.  State,  30  Fla.  201.  Rule  upheld  in  Connect!- 
eat  Mut.  life  Ins.  Co.  v.  Lathrop,  111  U.  S.  622.     - 

Dying  Declarations. — The  rule  that  no  person  is  to  be  held  incom- 
petent to  be  a  witness  on  account  of  religious  belief  is  applicable  to 
dying  declarations,  p.  34. 

Rule  applied  in  People  v.  Chin  Mook  Sow,  61  CaL  699.  Simihir  rul« 
upheld  'in  State  v.  Ah  Lee,  8  Oreg.  219. 

Evidence. — ^Where  a  proffer  of  testimony  was  denied  by  the  court 
"for  the  present,"  and  no  exceptions  taken,  but  the  proffer  was  not 
subsequently  renewed  nor  any  effort  made  to  obtain  the  ultimate  de* 
cision  of  the  court,  the  point  must  be  deemed  waived,  p.  32. 

Cited  in  State  v.  Goddard,  162  Mo.  230,  when  ruling  waa  reserved  oa 
original  offer.  Where  a  defendant  makes  no  effort  to  obtain  a  definite 
ruling  upon  an  objection  to  a  question  asked  of  a  witness,  the  ruling 
upon  which  has  been  reserved,  the  legal  presumption  is  that  a  ruling  was 
waived:  People  v.  Westlake,  62  Cal.  309.  Settled  rule  in  Missouri; 
SUte  V.  Taylor,  134  Mo.  140. 

Jurors. — ^If  in  a  criminal  case  a  Juror  is  sworn  who  Is  only  on  the 
poll  tax  list  and  the  defendant  receives  the  juror  without  objection,  he 
eannot  after  verdict  object  to  his  competency  in  this  respect,  p.  32. 

Leading  case  followed  in  People  v.  Mortier,  68  Cal.  206.  He  who 
complains  of  the  incompetency  of  a  juror  must  not  only  show  his  ignor- 
ance thereof  in  time  to  urge  it  sooner,  but  he  must  at  the  pi*oper  time 
have  examined  the  juror  touching  his  qualifications,  and  if  he  fails  to 
do  so  will  be  deemed  to  have  waived  them;  Pitt  v.  Bishop,  63  Mo. 
App.  604. 

Indictment. — An  indictment  is  a  sufficient  charge  of  the  death  of 
one  Brown — ^that  "the  accused  did  feloniously,  willfully,  maliciously 
and  of  malice  aforethought,  shoot,  kill,  and  murder  one  Enoch  Brown,* 
and  it  was  unnecessary  to  aver  that  the  deceased  died  within  a  year 
and  a  day,  p.  31. 

An  indictment  should  allege  an  assault,  and  the  nature  thneof,  * 
mortal  wounding  of  the  deceased  and  that  he  died  of  such  wounds  with- 
in a  year  and  a  day:  State  t.  Blair,  69  Mo.  822,  holding  the  Calif omta 
role  inapplicable* 
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43  Cal.  41-42.    DANIELS  T.  LAN0SDALS. 

Pre-emption. — The  filing  of  a  declaratory  statement  before  the  plat 
of  the  survey  is  filed  by  the  surveyor  general,  is  premature  and  of  no 
effect,  p.  42. 

Referred  to  in  Osgood  y.  Water  and  Mining  Co.,  56  CaL  578,  holding 
that  in  a  question  of  priority  or  right  between  an  appropriator  of  water 
on  the  public  lands  and  a  pre-emptor,  the  rights  of  the  latter  date  from 
the  issuance  of  his  patent;  and  in  Lux  ▼.  Haggin,  69  CaL  433,  438,  hold- 
ing the  rule  of  the  leading  ease  inapplicable.  Rule  upheld  in  l4utsdsls 
T.  Daniels,  100  U.  S.  116. 

43  OaL  43-63.    VAN  VALKENBUHO  r.  BROWN.    13  Am.  Rep.  136. 

Citixenship  does  not  per  se  include  right  to  vote,  p.  51. 

Cited  in  Dorsey  t.  Bingham,  177  IlL  268,  69  Am.  St.  Rep.  234^  dia- 
eussing  right  of  women  to  vote  under  local  statutes. 

The  elective  franchise  is  not  one  of  the  "immunities"  or  "privileges" 
secured  by  the  fourteenth  amendment  to  the  federal  constitution,  p.  53. 

The  rule  of  the  leading  case  cited  and  applied  in  Bloomer  v.  Todd, 
8  Wash.  Ter.  623.  Cited  in  Cougar  v.  Timberlake,  148  Ind.  46,  47,  62 
Am.  St.  Rep.  493,  494  (and  note  496),  denying  right  of  women  to  vote 
under  local  statutes.  See,  aleo,  97  Am.  Dec  263,  264,  extended  note; 
and  29  Am.  ISiep.  586,  note. 

General  Citation* — Cited  to  the  point  that  women  are  citizens  as  weU 
as  men  in  State  v.  County  Court,  90  Mo.  598. 

43  Oil.  55-56.    PEOPLE  ▼.  McAU$LAN. 

Appeal  from  Order  Setting  Aside  Verdict.— The  presimiption  in  the 
supreme  court  is,  that  the  proceedings  below  are  correct,  except  in  so 
far  as  the  record  manifests  the  contrary,  p.  56. 

If  the  question  is  whether  or  not  the  evidence  is  sufficient  to  justify 
the  verdict,  the  record  must  set  forth  all  the  evidence  given  at  the  trial: 
People  V.  Woods,  43  Cal  177.  Referred  to  in  People  v.  Lum  Yit»  83  Cal. 
132. 

43  Cal.  56-65.    HINCKLET  y.  FOWLER. 

An  application  to  buy  tide  lands,  made  in  accordance  with  law,  con- 
fers a  right  to  purchase  upon  the  applicant,  and  such  applicant  cannot 
be  deprived  of  the  benefit  of  his  application  by  the  malfeasance  or  mis- 
feasance of  a  state  officer,  p.  63. 

The  validity  of  an  application  to  purchase  state  lands  is  not  affected 
by  the  error  of  the  surveyor  general  in  issuing  a  certificate  of  purcbase 
prematurely;  Pollard  v.  Putnam,  54  Cal.  634.  Cited  in  Sherman  v. 
Wrinkle,  121  Cal.  510,  holding  applicant  not  prejudiced  by  mistake  of 
sr.rvcyor  in  including  exoesB  of  land  within  survey  lines. 
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Land  Contest— Ordinary  rules,  pleading  and  eridenee  must  be  ob- 
■eired,  p.  84. 

Cited  in  Polk  v.  Sleeper,  143  Cal.  74,  holding  complaint  insufficient  aa 
against  demurrer. 

43  Cal.  85-74.    WILLIAMS  y.  SUTTON. 

Tenancy  in  Common. — ^A  tenant  in  common  is,  as  against  every  person 
but  his  ootenant,  entitled  to  the  .possession  of  every  part  of  the  com- 
mon land,  and  may  recover  the  possession  of  all  such  land  in  an  action 
of  ejectment  brought  against  a  stranger,  pp.  71,  72. 

Where  parties  are  tenants  in  common  of  a  water  right,  each  of  them 
may  maintain  an  action  to  enjoin  a  trespasser  from  diverting  any  por- 
tion of  the  water:  Lytle  Creek  W.  Co.  v.  Perdew,  85  CaL  462.  If  one 
of  several  tenants  in  common  recover  judgment  in  ejectment  against  an 
adverse  claimant  of  the  premises,  the  judgment  determines  the  right 
of  possession  to  the  whole  premises:  Newman  v.  Bank  of  California, 
80  Cal.  372;  13  Am.  St.  Rep.  171,  172.  But  in  King  v.  Hyatt,  51  Kan. 
611,  37  Am.  St.  Rep.  308,  while  the  rule  was  not  expressly  doubted,  It 
was  held  that  where  the  owner  of  an  undivided  interest,  acting  solely 
for  himself,  sues  an  adverse  holder,  and  it  appears  that  the  plaintiff  and 
the  holders  of  the  other  undivided  interest  have  no  community  of  in- 
terest and  do  not  recognize  each  other's  title,  that  the  plaintiff  can 
only  recover  possession  of  ^lis  own  share.  Leading  case  approved  in 
Hopkins  v.  Noyes,  4  Mont.  580;  Brown  v.  Warren,  8  Nev.  241;  and 
Allen  V.  Higgins,  9  Wash.  448;  43  Am.  St.  Rep.  848.  A  tenant  in  com- 
mon, in  actual  possession  with  his  cotenant,  is  not  affected  by  the  judg- 
ment in  an  action  of  ejectment  against  the  latter,  to  which  he  was  not 
a  party:  Miller  v.  Blackett,  47  Fed.  Rep.  649.  ated,  also,  in  50  Am.  St. 
Bep.  839,  note. 

Statute  of  Limitations.— If  the  statute  has  fully  run  and  has  become 
effectual  to  bar  an  adverse  title,  the  disseisor  becomes  vested  with  a 
new  title,  and  estate  founded  on  and  springing  from  the  disseisin,  p.  73. 

It  is  a  settled  rule  that  the  possession  of  property  of  the  requisite 
character  and  time  confers  a  title  to  the  property :  Water  Co.  v.  Richard- 
son, 72  Cal.  801,  808.  But  since  the  passage  of  the  act  of  1878,  the 
taxes  must  be  paid  to  set  the  statute  in  motion;  Woodward  v.  FaHs.  100 
Cal.  18.  Cited,  also,  in  04  Am.  Dec  742,  note;  and  49  Am.  St,  Hep.  714, 
note. 

48  Oa.  76-80.    POTTER  ▼.  AMESw 

Trespass  maintained  against  county  for  illegally  taking  po9flf>iiafon  of 
land  for  highways,  p.  78. 

Cited  in  Robinson  v.  Southern  Cal.  Ry.  Co.,  129  Cal.  11,  dimniMainjr  rem- 
edies of  owner  against  railroad  for  construction  without  condero nation. 
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BmineBt  DomaiiL— It  is  competent  for  the  legislature  to  prescribe  the 
several  steps  to  be  pursued  in  the  assertion  of  a  right  to  compensation 
for  land  appropriated  for  public  use,  but  the  prescribed  procedure  must 
not  destroy  or  substantially  impair  the  right  itself,  p.  79. 

It  is  no  objection  to  the  mode  of  exercising  the  powers  conferred  upon 
the  agents  under  the  statute  that  the  legislature  has  referred  it  to 
the  consent  of  those  whose  property  is  burdened  with  the  cost  of  the 
improvement:  Mulligan  v.  Smith,  59  Cal.  229. 

Pttblic  Road. — ^Where  a  statute  for  the  alteration  of  a  public  road  re- 
quired the  publication  of  a  notice  stating  with  particularity  the  course 
and  terminus  of  the  proposed  alteration,  a  notice  of  an  alteration  to 
run  northerly  from  one  point  to  another  "over  the  most  practicable  route 
for  a  road,"  is  insufficient,  pp.  79,  80. 

The  intermediate  points  through  which  the  road  paasea  must  be 
speeifically  set  forth,  Smithers  v.  Fitch*  82  CaL  166. 

4t  6a.  83-90.    LICK  ▼.  RAT. 

Clond  upon  Title. — ^Any  claim  of  title  which,  if  asserted,  would  drhr» 
the  other  party  to  the  production  of  his  own  title  to  establish  a  defense^ 
constitutes  a  cloud  which  a  court  of  equity  may  be  called  upon  to  re- 
move, p.  88. 

Cited  in  Schofield  v.  Ute  etc.  Co.,  92  Fed.  273,  holding  action  main- 
tainable to  remove  fraudulent  obstructioli  to  enforcement  of  a  lien; 
McLeod  V.  Lloyd,  43  Or.  271,  upholding  sufficiency  of  allegation  that  de- 
fendant claims  some  interest  or  right  of  title  to  specified  property,  as 
shown  by  an  abstract  of  title  attached  to  complaint;  Schenk  v.  Wiclcs,  23 
Utah,  581,  582,  where  land  contract  provided  for  execution  of  deed  on 
payment  of  purchase  money  note,  and  land  sold  under  owner's  subsequent 
trust  deed  to  secure  his  own  note,  which  matured  before  purchase 
money  note,  and  after  default  in  payment  of  latter  note,  it  was  paid 
under  subsequent  agreement,  trust  deed  was  cloud  on  title  which  re- 
lieved payment  of  purchase  money  note  at  maturity;  rule  approved  in 
Corey  v.  Schuster,  44  Neb.  278;  Bngelbach  v.  Simpson,  12  Tex.  Qv. 
App.  105;  Gk>Idberg  v.  Taylor,  2  Utah,  401;  and  West  Portland  H.  Assn. 
V.  Lownsdale,  9  Saw.  118;  17  Fed.  Rep.  618.  Referred  to  in  Northon  Pac 
R.  Co.  V.  Cannon,  46  Fed.  Rep.  230;  approved  in  Ormsby  y.  Ottman,  85 
Fed.  Rep.  499.    See,  also,  46  Am.  St.  Rep.  374,  note. 

If  a  title  be  void  upon  its  face,  if  it  be  a  mere  nullity,  so  that  an 
action  based  upon  it  would  fall  of  its  own  weight,  it  does  not  consti- 
tute a  cloud,  and  an  action  to  remove  it  cannot  be  maintained  in  the 
absence  of  special  circumstances  entitling  the  party  to  relief,  p.  88. 

A  conveyance  by  a  widow  before  her  dower  is  allotted  her  is  not  a 
cloud  upon  the  title  of  the  heirs:  Lytle  v.  Sandefus,  93  Ala.  399.  Cited 
aad  the  rule  applied  in  Sloan  v.  Sloan,  25  Fla.  67;  Maskey  ▼.  Lock- 
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numn,  146  Oal.  780,  where  apparent  validity  of  sheriff's  sale  against 
plaintiff  depended  on  continuance  of  attachment  levied  prior  to  plaintiff's 
deed  and  complaint  shows  acceptance  of  bond  and  release  of  attachment 
sheriff's  sale  casts  no  doad;  see,  also,  45  Am.  St.  Rep.  374,  note. 

4S  Gal.  110-119.    SOSBMAH  ▼.  CANOVAH. 

The  rule  of  caveat  emptor  is  not  applicable  where  the  vendor  resorts 
to  a  trick  or  artifice  for  the  purpose  of  diverting  the  purchaser  from  the 
line  of  inquiry  otherwise  open  to  him,  pp.  117,  118. 

Referred  to  in  Court  v.  Snyder,  2  Ind,  App.  443,  50  Am.  St.  Rep.  249, 
holding  that  where  there  is  no  willful  miBrepresentation,  or  artful  de- 
vice to  disguise  the  character  or  conoeal  the  defects  of  the  article  sold, 
the  vendee  is  bound.  Cited,  also,  in  extended  notes  in  13  Am.  Dec.  267; 
and  90  Am.  Dec.  428,  430. 

43  Gal.  136.    FOUCAULT  v.  PINET. 

Appeal.— Judgment  will  be  modified  on,  when  error  is  determinable 
from  the  record,  p.  i37. 

Cited  in  Fox  ▼.  Hale  etc  Co.,  122  GU.  2S2,  applying  rule  of  modlfi- 
eation  when  respondent  released  part  of  judgment  which  alone  was  tkb 
subject  of  the  appeaL 

4S  CaL  137-158.    PEOPLE  ▼.  FAIR. 

On  a  trial  for  murder  the  prosecution  will  not  be  allowed  to  introduce 
enridence  of  the  general  character  of  the  accused,  unless  the  defendant 
iDitiate  the  inquiry,  p.  149. 

Upon  the  trial  of  a  defendant  for  murder,  evidence  of  his  having  im- 
moral relations  with  a  woman  is  inadmissible;  People  v.  Wallace,  89 
GaL  162.  Commission  of  other  crimes  in  no  way  related  to  the  one  on 
trial  cannot  be  proved:  Mann  v.  State,  22  Fla.  608.  Cited  in  Thompson 
V.  State,  38  Tex.  Cr.  App.  341,  as  to  her  reputation  for  chastity  when 
charge  was  murder.  Where  a  defendant  introduces  eWdence  of  his  good 
character  in  a  prosecution  for  larceny,  the  evidence  should  be  limited 
to  that  particular  trait  of  character  having  relevancy  to  the  crime 
eharged,  i.  e.,  honesty:  State  v.  Bloom,  68  Ind.  56;  34  Am.  Rep.  248. 
Evidence  that  defendant  was  reported  to  belong  to  a  "gang  of  horse 
thieves"  is  inadmissible:  State  v.  Thui-tell,  29  Kan.  149.  Approved  in 
Carter  v.  State,  36  Xeb.  488.    Cited,  also,  in  50  Am.  Rep.  99,  note. 

Hew  Trial  eaanot  be  granted  on  any  other  grounds  than  thoM  sped 
fled  in  section  440  of  the  Criminal  Practice  Act,  p.  146. 

Cited  and  followed  in  People  v.  VoU,  43  GaL  167,  holding  that  it  is 
not  ground  for  new  trial  that  one  of  the  triers  appointed  is  on  the  panel 
of  the  jury  in  attendanoe  in  the  ease;  People  v.  McCarty,  48  GaL  569; 
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People  r.  Shainwold,  51  Oal.  470,  dedding  that  the  mere  fact  that  a 
sheriff,  in  the  absence  of  the  judge,  adjonmed  the  court  at  10  o'doek 
A.  M.,  instead  of  waiting  until  12  M.,  is  not  ground  for  a  new  trial: 
People  V.  O'Brien,  88  Oal.  488,  490,  where  it  was  held  that  misdescriptioii 
of  the  names  of  some  of  the  jurors  summoned  to  try  the  cause  is  not 
ground  for  a  new  trial  or  for  arresting  judgment;  and  People  ▼.  Gardner, 
08  Oal.  128. 

The  fact  that  a  juror  had  formed  and  expressed  an  unqualified  opin- 
ion of  the  guilt  of  the  accused  is  not  ground  for  a  new  trial,  where 
the  objection  is  taken  for  the  first  time  after  the  trial,  p.  147. 

Rule  followed  in  People  v.  Mortim<er,  40  OaL  120;  and  in  People  t. 
Samsells,  66  Oal.  100,  where  the  rule  was  applied  in  a  case,  in  whidi 
after  the  verdict  it  was  found  that  two  jurors  were  not  on  the  last 
assessment-roll  of  the  county.  Approved  in  State  v.  Marks,  15  Nev. 
86.  Distinguished  in  State  v.  Morgan,  23  Utah,  228,  229,  where  juror 
had  beforehand  prejudiced  case,  but  answered  falsely  in  voir  dire,  jum 
trial  granted. 

Practioe— Order  of  Argument— The  eourt  in  a  capital  ease  may,  in 
its  discretion,  direct  by  which  side  the  argument  to  the  jury  is  to  be 
opened,  but  by  whichever  side  it  is  opened,  the  other  side  will  have  the 
close,  p.  156. 

Followed  in  People  v.  Haun,  44  Oal.  100.  Rule  changed  by  Penal  Oode. 
— In  criminal  cases  since  the  penal  code  took  effect,  the  district  attorney 
must  open  and  may  conclude  the  argument:  People  v.  Mortimer,  40  Qd. 
116.    Oited  in  People  v.  Ah  Hop,  1  Idaho,  702,  but  distinguished. 

Statutory  Construction. — ^A  statute  is  not  to  be  considered  as  repealed 
by  implication  either  in  whole  or  in  part  except  in  so  far  aa  its  i»o- 
visions  are  found  absolutely  inconsistent  with  the  subsequent  act»  p. 
154. 

If  there  is  an  inconsistency  between  statutes,  the  former  is  repealed 
by  implication  only  to  the  extent  of  the  conflict:  Oapron  v.  F't^*»oo^, 
08  Oal.  432. 

43  OaL  150-161.    .WARD  ▼.  McNAUGHTON. 

Parol  testimony  is  not  admissible  to  contradict,  vary,  or  enlarge  the 
effect  of  a  written  instrument,  p.  100. 

ated  in  Frink  v.  Roe,  70  Oal.  316.  If  it  appears  on  the  face  of  the 
complaint,  in  an  action  to  enforce  an  express  trust  in  land,  that  the  al- 
leged trust  rests  in  parol,  the  defense  of  the  statute  of  frauds  may 
be  taken  advantage  of  by  demurrer:  Barr  v.  ODonnell,  76  Oal.  471; 
0  Am.  St.  Rep.  244.  Dissenting  opinion,  Ames  v.  8.  P.  Oo.,  141  OaL 
734,  as  to  construction  of  railroad  ticket. 

Foreclosure.— Junior  Mortgagee,  when  made  a  party,  is  entitled  to 
foreclosure  and  judgm^ii;  protecting  his  rights  in  case  of  surplus,  p^  16L 
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Gted  in  BIbemia  etc  Soa  ▼.  London  etc  Co.,  138  Cal.  260,  applying 
rule  to  judgment  lien  holder. 

48  G^l.  182-163.    PEOPLE  v.  DONOVAN. 

Eyidence.— While  it  is  objectionable  to  ask  a  witneee  if  he  had  signed 

a  written  verdict  of  a  certain  tenor  without  first  allowing  him  an 

opportunity  to  examine  such  verdict,  it  is  not  error  to  admit  his  answer 

.  if  the  witness  does  in  fact  examine  the  verdict  before  answering,  p.  165. 

The  writing  itself  must  first  be  shown  the  witness:  Gunter  v.  State, 
83  Ala.  106.  Cited  in  Ortiz  v.  State,  30  Fla.  277,  but  distinguished,  the 
court  holding  that  where  a  defendant  on  trial  for  crime  makes  a  state- 
ment under  oath  of  his  defense  to  the  jury,  a  previous  inconsistent  state- 
ment, made  under  the  same  statute,  is  admissible  against  him  as  evi- 
dence of  guilt,  without  his  mind  being  directed  to  the  time,  place,  or 
circumstances  of  such  inconsistent  statement.  Rule  approved  in  Sim- 
mons V.  State,  32  Fla.  802. 

General  Citations. — ^Leading  case  referred  to  in  People  v.  Sutton,  78 
CaL  246,  but  held  by  the  court  to  have  no  bearing  on  the  question  at 
issue. 

43  OO.  166-168.    PEOPLE  v.  VOLL. 

New  TriaL — ^Where  a  new  trial  is  asked  on  the  ground  of  newly  dis- 
covered evidence,  the  affidavits  must  set  forth  such  evidence  as  would  be 
received  on  the  trial,  p.  168. 

The  evidence  must  be  such  as  to  render  a  different  result  probable 
on  a  retrial:  Braithwaite  v.  Aiken,  2  N.  Dak.  62. 

48  Cal.  176-178.    PEOPLE  v.  WOODS. 

Notes  of  Phonographic  Reporter  of  evidence  are  prima  fade  evidence 
only  in  the  court  below,  and  cannot  be  considered  in  the  supreme  court, 
p.  177. 

Cited  and  followed  in  People  v.  Armstrong,  44  Cal.  327.  Stenograph- 
er's transcript  of  testimony  given  by  a  party  in  a  prior  action,  al- 
though certified  to  as  correct,  is  not  admissible  in  a  subse<)ucnt  netion 
as  evidence  of  what  he  said  on  the  former  trial:  Reid  v.  Reid,  73  CaL 
206,  210.  State  v.  Shephard,  23  Mont.  327,  holding  stenogrttr^hi  r  ^  cer- 
tificate that  statement  contained  all  the  evidence  insuffident.  To  be 
admissible  they  must  be  adopted  by  the  court,  and  included  in  a  bill  of 
exceptions:  State  v.  Larkin,  11  Nev.  323. 

43  Cal.  178-180.    HANSON  v.  McCUE. 

Rules  of  Conrt  are  binding  on  the  court  equally  with  suitari  and 
an  to  be  construed  as  statutes  would  be  oonstrued.  d.  170. 
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But  rules  of  the  court  must  conform  to  and  be  governed  by  the  stat- 
ute: In  re  Jeasup,  81  Cal.  483.  Cited  and  followed  in  Merchants'  Nat. 
Bank  of  Jacksonville  v.  Grunthal,  39  Fla.  394;  Coyote  G.  &  S.  M.  Co.  t. 
Ruble,  9  Oreg.  123,  holding  that  the  court  has  no  discretion  when  the 
time  for  filing  a  petition  for  a  rehearing  has  expired;  and  Mill  Company 
▼.  Johnston,  5  Utah,  149.    See,  also,  41  Am.  St.  Rep.  643,  644,  note. 

Petition  for  Rehearing  Lost. — ^Where  a  petition  for  a  rehearing  is  sent 
by  the  customary  and  most  reliable  means  of  transmission  (express  com- . 
pany)  and  fails  to  reach  the  clerk  within  the  time  allowed  for  filing 
such  a  petition,  the  petition  is  in  contemplation  of  law  in  the  hands  of 
the  clerk  and  if  lost  may  be  supplied,  p.  180. 

Followed  in  Bemal  v.  Wade,  46  Oal.  641.  But  hi  Ward  ▼.  Healy, 
110  Cal.  589,  the  court  held  that  the  fact  that  a  printed  transcript 
was  in  the  office  of  the  express  company  and  in  transit  to  the  clerk  for 
filing,  was  not  equivalent  to  filing  within  the  rules  of  the  court,  refusing 
to  extend  the  rule  of  the  leading  case  to  indude  such  a  statement  of 
facts. 

Remittitur.— When  a  remittitur  is  improperly  issued,  the  court  stiB 
retains  jurisdiction  of  the  case,  and  the  remittitur  may  be  recalled,  p. 
180. 

CSted  in  Trumpler  v.  Trumpler,  123  Cal.  263,  noted  under  Rowland  v. 
Kreyenhagen,  24  Cal.  62.  Case  is  erroneously  cited  fn  City  of  Los 
Angeles  v.  Pomeroy,  124  CaL  635  (quoted  in  Copper  King  ▼.  Wabash  etc 
Co.,  114  Fed.  993),  as  to  percolating  waters  probably  for  Hanson  ▼. 
McCue,  42  Cal.  303.  Followed  in  Bemal  v.  Wade,  46  Cat  641,  ''If  a  re- 
mittitur has  been  regularly  issued  and  filed,  and  there  has  been  no  viol^ 
tion  of  law  or  of  our  own  rules  in  ordering  it,  no  mistake  of  facts  and 
no  fraud  practiced  by  the  prevailing  party,  our  jurisdiction  over  the  cause 
is  at  an  end  and  our  judgment  is  finaF';  People  v.  McDermott,  97  CaL 
249.    Cited,  also,  in  21  Am.  Dec  121,  note. 

48  CaA,  180-184.     NEVADA  &  SACRAMENTO  CANAL  COMPANY  v. 
EIDD. 

AppeaL — ^An  order  striking  out  portions  of  a  pleading  cannot  be  re- 
viewed on  appeal  from  the  judgment,  unless  it  be  supported  by  a  state- 
ment on  appeal,  p.  184. 

Cannot  be  presented  upon  an  appeal  from  a  judgment  without  a  bill 
of  exceptions:  Spence  v.  Scott,  97  Cal.  181.  Followed  in  Reinhart  v. 
Company  D,  23  Nev.  372.  CSted  in  Hawley  v.  Kocher,  123  C3aL  79, 
noted  under  Morris  v.  Angle,  43  Cal.  240. 

Pleading. — A  complaint  setting  up  in  one  and  the  same  count  owner 
ship  in  and  ouster  from,  a  water  right,  and  also  a  site  for  a  dam,  and 
the  land  on  which  a  dam  is  built,  and  praying  for  restitution,  is  demur- 
rable for  improperly  imiting  several  causes  of  action,  p.  184. 
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A  cause  of  aetioii  based  ut>on  alleged  fraud,  mi^ioe,  and  oppression  of 
tlie  defendant;  and  a  cause  of  action  arising  from  a  breach  of  a  oots- 
nant  of  warranty  of  property  conveyed,  cannot  be  united:  Cosgrove  T* 
Ksk.  90  Cal.  76. 

43  C^L  185-190.    WOOD  ▼.  GOODFELLOW. 

Mortgage — Statute  of  Limitations. — ^When  third  persons  have  iio- 
quired  interests  in  mortgaged  property  subsequent  to  the  mortgage,  they 
may  invoke  the  aid  of  the  statute  of  limitations  as  against  the  mort- 
gage, even  though  the  mortgagor,  as  between  himself  and  the  mort- 
gagee, may  have  waived  its  protection,  p.  189. 

CSted  in  Oal.  Bank  v.  Brooks,  126  Gal.  200,  noted  under  Lord  v.  Morris, 
18  Cal.  482;  Wells  v.  Enright,  127  Cal.  674,  sustaining  right  of  original 
parties  to  waive  or  prolong  the  statute;  Filipini  ▼.  Troboek,  184  CaL 
444,  445,  447,  permitting  distributee  or  mortgagor  to  plead  statute  under 
facts  stated,  when  held  to  be  a  subsequent  grantee;  Brandenstein  ▼. 
Johnson,  140  Cal.  31,  32,  noted  under  Lord  ▼.  Morris,  18  Cal.  490;  Bsaum 
▼.  Kasson,  26  Wash.  674,  where  subsequent  grantee  of  mortgaged  lands 
bas  been  compelled  to  redeem  portion  thereof  from  execution  sale  under 
penBonal  judgment  against  mortgagor  upon  mortgage  notes,  limitations 
not  extended  as  against  foreclosure  on  mortgage  debt;  Raymond  y. 
Bales,  26  Wash.  499,  partial  payment  by  mortgagor  on  his  mortgage 
debt  will  not  extend  limitations  as  against  judgment  creditor  of  mort- 
gagor who  has  bought  mortgaged  premises  at  execution  sale;  George  t. 
Butler,  26  Wash.  462,  466,  absence  of  mortgagor  from  state  does  not 
suspend  limitations  as  to  mortgage,  when  he  has  parted  with  interest 
in  mortgaged  premises  to  resident  grantee.  The  absence  of  a  mortgagor 
from  the  state  stops  the  running  of  the  statute  as  to  him,  but  not 
as  to  subsequent  lienholders:  Watt  v.  Wright,  66  Cal.  206,  207.  Rule 
cited  in  Ward  ▼.  Waterman,  86  Cal.  507,  but  it  was  held  that  a  mere 
creditor,  who  has  acquired  no  contract  lien  and  parted  with  no  value, 
would  not  come  within  the  rule.  Rule  denied  in  Kerndt  ▼.  Porterfield* 
66  Iowa,  415,  holding  that  a  note  and  mortgage  barred  by  the  statute 
of  limitations  may  be  revived  by  an  admission  of  indebtedness  by  the 
m<Htgagor  and  the  priority  of  the  mortgage  lien  will  thereby  be  pre- 
served as  against  subsequent  liens.  Denied  in  Waterson  v.  Kirkwood, 
17  Kan.  13;  and  in  Schmucker  v.  Sibert,  18  Kan.  109,  110;  26  Am.  Rep. 
767,  768,  769.  Rule  generalized  in  Gruner  v.  Westin,  66  Tex.  217,  hold- 
ing that  *'one  who  has  purchased  property  from  another,  in  whose  hands 
and  on  whose  account  it  is  charged  with  a  lien,  may  assert  the  loss  of 
that  lien  or  its  extinguishment,  whenever  it  becomes  necessary  for  the 
protection  of  his  own  rights."  Approved  in  Eubanks  v.  I^veridge.  4 
8aw.  279.  Cited,  also,  in  82  Am.  Dec  758,  note;  31  Am.  Rep.  41,  note; 
«nd  60  Am.  St.  Rep.  205,  206,  207. 

Mortgage — Subsequent  Encumbrancers. — ^As  against  subsequent  as- 
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eumbnnmn  or  a  gnbieqaent  holder  of  the  equity  of  redampiioii,  the 
mortgagor  has  no  power  by  stipulation  to  prolong  the  time  of  payment 
or  in  any  manner  increase  the  burdens  of  the  mortgaged  premises,  p.  188b 
Approved  in  Cook  ▼.  Prindle,  97  Iowa,  476,  69  Am.  St.  Bep.  431,  hold- 
ing that  after  the  debt  was  barred,  the  mortgagor  oould  not  reyiye  the 
mortgage  lien,  as  against  one  to  whom  he  had  sold  the  land  before  the 
statute  had  run.  ated  in  Bassett  v.  Monte  Cristo  M.  Co.,  15  Not.  300, 
as  the  correct  rule.  A  renewal  of  a  mortgage  barred  by  the  statute  of 
limitations  does  not  affect  the  rights  of  third  parties  to  the  property,  ac- 
cruing after  the  execution  of  the  mortgage:  Cason  ▼.  Cthambers,  62  Tex. 
307.  Approved  in  De  Voe  v.  Bundle,  33  Wash.  610,  611,  where  limi- 
ations  has  run  against  a  mortgage  it  cannot  be  revived  by  any  act  of 
mortgagor  as  against  a  subsequent  judgment  lien. 

Action  on  Mortgage  must  be  brought  within  four  years  after  ita 
maturity,  p.  190. 

Cited  in  Newhall  v.  Sherman,  124  GaL  611,  noted  under  Union  etc 
Oo.  V.  Murphy's  etc.  Co.,  22  GaL  621. 

48  GaL  191-196.    SLATTERT  ▼.  HALL. 

Demurrer.— Under  a  general  demurrer  objection  oaanot  be  taken  that 
the  complaint  is  ambiguoua,  p.  196. 

Defects  of  form  of  averment  or  uncertainty  cannot  be  considered 
on  general  demurrer.  Ward  v.  Clay,  82  Oal.  605.  Uncertainty  in  a 
pleading  must  be  taken  advantage  of  by  a  special  demurrer:  Palmer  v. 
Utah  A  N.  Ry.  Co.,  2  Idaho,  298.  Referred  to  in  Isaaos  ▼.  Holland,  4 
Wash.  60. 

48  Cal.  196-200.    PEOPLE  t.  AVILA. 

Indictment  for  Receiving  Stolen  Property.— An  allegation  of  the  name 
of  the  person  who  stole  the  goods,  or  that  his  name  Is  unknown  to  the 
grand  jury,  is  unnecessary  and  immaterial,  p.  199. 

It  is  sufficient  to  charge  the  offense  as  defined  by  the  oode,  and  it  Is 
not  necessary  to  allege  the  value  of  the  property:  People  v.  Rice,  73  OaL 
221.  Followed  in  People  v.  Ribolsi,  89  Oal.  496;  and  in  People  v.  Clau- 
sen, 120  Cal.  383.    Cited  in  Commonwealth  v.  Avery,  14  Bush.  631. 

Idem. — ^A  charge  in  an  indictment  which  alleges  that  the  defendant 
received  certain  stolen  property  for  his  own  gain,  knowing  it  was  stolen, 
is  sufficient,  p.  199. 

Followed  in  People  v.  Ribolsi,  89  Oal.  499. 

43  Cal.  200-205.    ESTATE  OF  UTZ. 

Will.— Where  a  testator  used  the  expression,  '^  ray  children,*  and 
proceeded  to  name  them  and  the  portion  devised  to  each,  but  omitted  any 
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1  of  a  devte  to  tte  AiUiCB  of  a  deoMMd  dai«kter.  Ite 
we  of  the  void  '"cUdraT  did  aoi  iadicote  a  pupooe  to  eidode  tbe  ckil- 
dRB  of  tke  deeeoMd  du^lder,  aad  tkey  were  entilled  to  a  foil  share  of 
tke  otate,  aa  if  the  deeeaaed  had  ified  iateatata,  ^  203. 
Am  ilkgitiBate  ddU  vmiteBtiaaaUy  oautted  from  tke  wfll  of  Ita 
'  ia  entitlBd  to  ahare  in  tke  ertate  in  Vkm  naoMr  aa  if  legituaate; 
of  Waidd,  57  OU.  483.  Im  aider  to  disiakeiit  a  ehUd  whoae 
nm  a  will,  the  woida  of  the  will  mut  show  that  the 
testator  had  tke  ^iU  ia  mind,  and  wnmt  indieato  direeUy  or  by  impU- 
eatloA  eqaally  aa  ■Uu^  that  he  intended  to  omit  aodi  diild  from  the 
wfll:  In  re  Stevena,  83  GU.  329;  17  Am.  St.  Bep.  257.  The  fact  that 
the  tcatator  mmtionHi  in  the  wiU  the  widowa  of  hit  deeeaaed  eona,  the 
mothen  of  the  omitted  gnadchihlren,  ia  not  anlBcient  to  show  that  he 
had  hie  grendrhiMren  in  mind  and  doea  not  rd>at  the  presumption  that 
thej  woe  foigotten,  or  ahow  that  the  omierinn  waa  intentional:  In  re 
Safanon,  107  CaL  617;  48  Am.  St.  B^  1O0L 

Idem.— Bnle  in  Shdlj'a  Gbae  when  applied  to  wiDe,  ie  eonteed  in 
eaaea  in  wUch  after  a  ftedloid  Mereat  ia  derieed  to  OM,  the  nmiadUr  k 
to  go  in  terms  to  the  hein  of  the  tnt  taker,  PL  aOi. 

Role  abrogated  by  aeetion  779  of  the  Ctnk  Oede;  Bttsett  ▼. : 
104  GU.! 


43  GU.  905.210.    MAIH  ▼.  TAFPSHXB. 

Attachment— The  eerriee  or  posting  of  aa 
the  filing  of  a  eopy  of  it  with  the  reeorder,  p.  909. 

Approved  in  Sharp  t.  Baird,  43  OsL  580;  and  in  Watt  t.  Wright^  69 
OaL  208.  But  if  an  attachment  is  levied  aeeording  to  law,  a  sherin 
deed,  exeented  in  pnmianee  of  an  ezeeation  sale  mder  a  judgment  ren- 
dered in  the  attachment  snit^  takea  effect  from  the  levy  of  the  attach' 
ment.  Fbrter  t.  Pico,  55  (M.  172.  Cited  and  the  rule  followed  in  First 
Nat.  Bank  t.  Jasper  Ooonty  Bank,  71  Iowa,  488. 

Idem. — ^To  complete  the  service  of  an  attadiment  of  real  property, 
both  the  service  of  the  attachment  on  the  occupant  or  posting  on  the 
premises,  and  the  filing  of  it  with  the  county  recorder,  are  essential, 
p.  209. 

Approved  in  Schwarts  v.  Cowell,  71  GaL  306.  died  in  Ames  v.  Parrott, 
61  Neb.  851,  on  point  that  statute  must  be  strictly  followed  and  hold- 
ing  levy  insufficient  under  local  statute.  IXstinguislied  in  Woldert  ▼• 
Nedderbart  etc  Oo.,  18  Tex.  Civ.  App.  604,  noted  under  Wheaton  v. 
KeviDe,  19  Cal.  42;  First  Nat.  Bank  v.  Sonnelitner,  6  Idaho,  27,  notice 
of  levy  of  attachment  must  describe  property  sufficiently  to  be  iden- 
tifiable by  purchaser;  dissenting  opinion  of  Beck,  C.  J.,  in  Reynolds  ▼• 
Bay,  12  Colo.  121,  where  he  dissented  from  the  holding  of  the  ooort. 
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that  a  valid  levy  of  a  writ  of  attachment  may  be  made  on  real  estate 
and  a  valid  lien  acquired,  by  indorsing  thereon  a  description  of  the 
property  attached  and  filing  a  copy  of  such  writ  in  the  recorder's  office^ 
Leading  case  approved  in  Graham  v.  Beno,  5  Ck>lo.  App.  384. 

43  0^1.210-217.    BTERSv.OEAL. 

Ejectment— Judgment.— A  judgment  for  plaintiff  in  ejectment  where 
title  was  directly  in  issue,  is  conclusive  and  bars  defendant's  rights  under 
the  same  title  in  a  subsequent  action,  p.  214. 

Approved  in  Avery  v.  Superior  Court,  67  Cal.  249.  Cited  in  Graves  v. 
Hebron,  125  Cal.  405,  applying  rule  to  judgment  rendered  against  a  per- 
son before  patent,  but  after  issuance  of  pre-emption  receipt  in  subse- 
quent action  to  quiet  title  involving  same  question  of  boundaries.  A 
judgment  in  ejectment,  where  both  parties  claimed  under  executory 
contracts  from  the  holder  of  a  Mexican  grant,  is  a  bar  in  a  subsequoit 
action  between  the  same  parties,  notwithstanding  the  oommon  grantor 
received  his  patent  subsequent  to  the  judgment:  Phelan  ▼.  Tyler,  64 
OaL  83.  But  neither  the  parties  nor  tiisir  privies  are  precluded  from 
showing  in  a  subsequent  action  any  new  matters  occurring  after  its 
rendition  which  give  the  defeated  party  a  title  or  right  of  possession: 
Thrift  V.  Delaney,  69  CaL  192.  Rule  applied  in  Breon  v.  Robrecht,  118 
(M.  472. 

Pre-emption. — Where  a  pre-emptioner  had  made  proof  and  payment* 
*  patent  issued  to  him  does  not  confer  a  new  title,  but  is  merely  a  for- 
mal assurance  of  the  estate  already  acquired  by  such  proof  and  pay- 
ment, p.  216. 

Gited  in  Thrift  v.  Delaney,  69  CaL  192,  holding  that  no  estate  vests, 
however,  in  the  pre-empter  until  he  has  proved  up  and  paid  for  the 
land.  A  pre-emptor  becomes  the  equitable  owner  of  land  after  pay- 
ment, and  ejectment  may  be  maintained  on  the  title  and  right  of 
possession  evidenced  by  the  certificate  of  purchase:  Witcher  v.  Oonklin, 
84  OaL  603.    Cited  and  followed  in  Brown  v.  Warren,  16  Nev.  235. 

43  Cal.  225-228.    PEOPLE  v.  DE  LA  GITERRA. 

Writ  of  Mandate  will  issue  to  compel  a  judge  to  proceed  with  a  cause 
which  he  refuses  to  do  without  sufficient  reason,  p.  228. 

''Mandamus  lies  to  compel  an  inferior  court  to  proceed  to  the  trial  of 
a  cause  and  to  set  it  in  motion,  where  it  has  imreasonably  delayed 
the  proceedings,  or  where  its  refusal  is  a  denial  of  justice":  State  v. 
Judge  of  Civil  District  Court,  34  La.  Ann.  77.  Writ  lies  where  an  in- 
ferior court  refuses  to  take  jurisdiction  when  by  law  it  ought  to  do  so, 
or  where,  having  attained  jurisdiction,  it  refuses  to  proceed  in  its  exer- 
Ofie:    State  v.  Eddy,  10  Mont.  324. 
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49  OftL  220-23a    MINOS  ▼.  KIDDER. 

Election  Contest. — ^An  election  contest  is  not  an  ordinary  adversary 
proceeding  and  public  interests  imperatively  require  that  the  ultimate 
determination  should,  if  possible,  reach  the  very  right  of  the  case,  pp. 
237,  238. 

Cited  in  Sweeny  v.  Adams,  141  OaL  661,  discussing  protection  of  pubHo 
interest,  therein  involved;  Abbott  v.  Hartley,  143  Oal.  485,  holding 
petition  sufficiently  certain;  Preston  v.  Culbertson,  58  Cal.  209,  where 
the  rule  was  applied;  and  Lord  v.  Dunster,  79  Cal.  488,  holding  it  error 
for  the  court  to  deny  a  motion  for  a  continuance  made  after  the  trial 
has  ended  but  before  its  decision  is  announced,  upon  affidavits  of  an 
eleetion  board  showing  that  they  were  greatly  surprised  at  the  result 
of  the  recount,  and  that  they  had  sinee  the  adjournment  of  the  court 
pxoeured  certificates  of  a  sufficient  number  of  voters  of  that  precinct, 
who  would  testify  that  they  had  voted  for  respondent,  to  insure  his 
election.  But  the  doctrine  of  the  leading  case  does  not  go  to  the  extent 
of  holding  that  the  usual  rules  for  the  introduction  and  taking  of  evi- 
dence and  other  rules  for  the  orderly  conduct  of  judicial  proceedings 
do  not  apply  as  much  to  election  contests  as  to  ordinary  dvil  actions: 
Iaj  v.  Parsons,  104  GaL  663.  Court  has  power  of  its  own  motion  to 
adjourn  the  session  in  an  election  contest  several  days  and  does  not 
thereby  lose  jurisdiction:  Falltrick  v.  Sullivan,  119  Cal.  617.  Cited  in 
Nash  V.  Craig,  184  Mo.  366,  where  an  amendment '  was  allowed  making 
the  grounds  of  contest  more  specific;  and  in  Schneider  ▼.  Bray,  22  Nev. 
278. 

Idem. — ^Any  person  who  is  an  elector  may  contest  the  election  of  a 
cotmty  officer,  p.  237. 

So  a  private  citizen  may  institute  an  inquiry  into  the  conduct  of 
office  holders:     In  the  Hatter  of  Marks,  45  CaL  216. 

43  Cal.  238-241.    SEKVANXI  ▼.  LUSE. 

Execution. — Personal  property  exempt  from  sale  under  execution  is 
none  the  less  exempt  because  the  judgment  debtor  owns  an  undivided 
interest  in  it,  p.  240. 

Approved  as  a  general  rule  in  Wise  v.  Fry,  7  Neb.  136;  29  Am.  R^ 
381.  Referred  to  in  Noyes  v.  Belding,  5  S.  Dak.  616.  The  actual  home- 
stead of  a  head  of  a  family  is  protected  from  forced  sale,  and  there  is 
nothing  restricting  the  benefit  of  exemption  to  those  having  any  par- 
ticular kind  of  title — any  interest  of  the  claimant  is  exempt:  In  re 
Swearinger  and  Lamar,  5  Saw.  57.  Cited,  also,  in  extended  note  in  21 
Am.  Dec.  551 ;  and  in  1  Am.  St.  Rep.  593,  note.  Distinguished  in  Poreh 
V.  Arkansas  etc.  Co.,  65  Ark.  44,  67  Am.  St.  Rep.  897,  denying  right  of 
partners  to  claim  individual  exemption  in  firm  property  during  its 
existence,  under  local  statutes. 
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All  Facta  Within  Issues,  not  expressly  found  and  not  inconsistent 
with  other  findiqfs,  are  presumed  to  have  been  found  in  acoordanbe 
with  judgment,  p.  241. 

Approved  in  Gay  v.  Havermale,  27  Wash.  401,  decree  against  plaintiff 
on  ground  of  laches  which  recites  it  is  based  on  findings  and  evidenoe 
is  erroneous  where  issue  of  laches  not  raised  by  the  answer. 

43  Cal.  242-260.    JOHITSON  ▼.  SIMONTON. 

Swill  Milk  Ordinance.~It  is  within  the  constitutional  power  of  the 
legislature  to  authorize  to  supervisors  to  make  all  regulationa  necessary 
or  expedient  for  the  preservation  of  the  public  health,  and  under  it  the 
supervisors  had  the  right  to  prohibit  the  feeding  of  cows  on  still  slops 
and  vending  the  milk  of  such  cows,  p.  248. 

Cited  in  Odd  FeUows*  Cem.  Assn.  v.  San  Francisco,  140  OaL  281,  2M» 
noted  under  Ex  parte  Andrews,  18  OaL  679;  Weeks  v.  McKulty,  101 
Tenn.  506,  70  Am.  St.  Rep.  699,  holding  innkeeper  civilly  liable  for  in- 
juries resulting  from  failure  to  erect  fire-escapes  under  ordinance;  Jack- 
son V.  Kansas  etc.  Co.,  167  Mo.  637,  ruling  similarly  as  to  breach  of 
ordinance  regulating  rate  of  speed  of  railroad  trains.  Ordinance  pro- 
hibiting the  slaughtering  of  animals  within  the  dty  limits  is  valid: 
£x  parte  Hieilbron,  66  Cal.  610.  Ordinance  is  valid  prohibiting  the  keep- 
ing of  more  than  two  cows  within  certain  portions  of  the  city  limits: 
In  re  linehan,  72  CaL  116.  An  drdinance  establishing  fire  limits  is  valid: 
McCloskey  v.  Kreling,  76  CaL  512.  Cited  in  Yount  v.  Denning,  62  Kan. 
686,  to  the  point  that  an  ordinance  authorized  by  statute,  and  duly 
passed,  becomes  binding  on  all  persons  within  the-  corporate  limits. 
Referred  to  in  Commonwealth  v.  Parks,  165  Mass.  633,  where  an  ordi- 
nance was  held  valid  which  prohibited  blasting  without  the  written 
consent  of  the  board  of  aldermen;  and  in  Bott  v.  Pratt,  33  Minn.  328; 
53  Am.  Rep.  61.    Cited,  also,  in  ^  Am.  Dec  633. 

Idem. — ^The  scientific  correctness  of  the  determination  by  the  super- 
visors that  the  milk  of  cows  fed  on  still  slops  is  unwholesome  is  not 
open  to  inquiry  in  the  supreme  court,  p.  249. 

Where  the  questions  of  fact  calling  into  exercise  the  police  power 
were  determined  by  the  municipality,  the  correctness  of  their  deter- 
mination as  to  matters  of  fact  is  not  open  to  inqtdry,  by  way  of  defense, 
to  a  prosecution  under  the  ordinance:  Ex  parte  Laoey,  108  CaL  329; 
49  Am.  St.  Rep.  96. 

48  CaL  250-253.    GRIMM  v.  CURLEY. 

Adverse  Possession.— Where  a  grantee  by  mistake  and  in  good  faith 
entered  into  a  strip  of  land  adjoining  his  lot,  but  not  within  its  bound- 
aries, and  remains  in  continuous,  open,  notorious,  and  adverse  posses- 
sion for  five  years  from  the  time  of  entry,  the  remedy  of  the  former 
owner  is  barred,  p.  263. 
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GItsd  fai  Uttger  t.  Mooney,  63  OaL  690,  49  Am.  lUp.  102,  to  the  point 
tlutt  to  set  the  statnte  of  limitatioBS  in  motion  tliere  mnst  be  a  hostile 
possession,  open  and  notorious;  Bowers  ▼.  Ledgerwood,  86  Wash.  18, 
holding  adverse  possession  established  nnder  faets  stated.  Leading  ease 
followed  in  Silvarer  r.  Hansen,  77  OaL  602,  684.  If  one  tenant  in  eom« 
mon  notifies  the  other  that  he  daims  the  whole  property  as  hUn  own» 
and  the  latter  aeqniesces  in  the  pretension  and  leaTes  the  premises  ia 
the  poesession  of  the  first,  the  statute  of  limitations  begins  to  ran  not* 
withstanding  each  of  the  parties  was  nnder  a  mistake  as  to  his  rightai 
MoCormack  v.  8Usby,  82  OaL  70.  Title  may  be  aoqnired  by  advene 
possession  for  fire  years,  although  the  land  in  eontrofewiy  was  daimsd 
nnder  a  mistaken  belief  as  to  boundaries:  Woodward  t.  Fads,  109  OaL 
17.    ated  in  Lookey  ▼.  Horsky,  4  Moat.  40^  and  ia  24  Am.  61  Bs^ 


40  OaL  268-208.    CORWDT  ▼.  HBV8LBY. 

Lis  Pendens.— If  snoh  a  Us  pendens  is  filed  in  aa  aetion  to  try  tht 
title  to  land  as  imparts  notice  to  purchasers  from  a  party  to  the  action, 
such  purchasers  must  apply  for  leare  to  protect  their  interests  during 
the  pendency  of  the  suit,  p.  269. 

One  who  purchased  land  subject  to  the  mortgages,  and  with  notice 
of  the  pendency  of  the  suit  to  foreclose  them,  becomes  bound  by  the 
notice  to  appear  in  the  action  and  defend  his  interests:  Amador  0.  4 
M.  Oo.  y.  Mitchell,  69  OaL  17& 

Does  a  lis  pendens  filed  by  a  plaintiff,  in  an  action  to  try  title  to  land 
in  which  defendants  set  up  title  and  ask  for  afiirmatlTe  relief,  impart 
notice  to  purchasers  from  plaintiff  pending  the  action?  p.  269. 

Answered  in  the  affirmative  in  Welton  ▼.  Oook,  01  OaL  487,  declaring 
the  leading  case  not  an  adjudication  upon  the  point. 

If  a  lis  pendens  is  not  filed  or  recorded,  the  title  of  a  bona  fide  pur- 
ohaser  without  actual  notice  would  be  tmaffected  by  the  Judgment,  p» 
269. 

Statutory  mode  must  be  followed,  or  there  can  be  no  lis  pendens  as 
to  third  parties:     Pennington  ▼.  Martin,  146  Ind.  037. 

General  Citation.— -Barnham  t.  Smith,  82  Mo.  App.  40. 

48  Oal.  204-200.    BUHHB  r.  CORBSTT. 

A  plea  or  defense  regarded  as  an  entirety  is  not  to  be  defeated  or 
disregarded  merely  because  it  is  inconsistent  with  some  other  plea  of 
defense  pleaded,  p.  269. 

The  rule  is  well  established  in  the  cases  citing  it.  Cited  ix)  Banta  t. 
Siller,  121  OaL  418,  noted  under  Billings  ▼.  Drew,  62  Cal.  608;  I>etroit 
etc.  Co.  ▼.  Stevens,  20  Utah,  247,  noted  under  Bell  v.  Brown,  22  CaL  672; 
Hayes  v.  Silver  etc.  Co.,  130  CaL  241,  on  point  that  verified  answer  must 
be  consistent.    A  party  does  not  waive  the  effect  of  a  denial  contained 
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in  one  portion  of  his  answer  by  setting  up  in  the  appiofHriate 
new  or  sfBrmatiTe  matter:  Billings  ▼.  I>rew,  52  GaL  568.  A  judgmenl 
on  the  pleadings  is  not  authorized  if  the  answer  deny  the  material 
allegations  of  the  complaint,  although  in  a  special  defense  separately 
stated  the  allegations  fonnerly  denied  are  admitted:  Botto  t.  Vanda- 
ment,  67  GaL  834.  ated  in  McDonald  t.  Southern  OaL  Ry.  Co.,  101 
Gal.  218,  to  the  point  that  there  is  no  distinction  between  Tetified  and 
unverified  answers  in  this  particular.  The  effect  of  a  denial  in  one 
defense  is  not  waived  by  the  setting  up  of  affirmative  matter  of  ex- 
tenuation in  another  defense,  nor  can  the  sdroissionfl  made  in  the 
affiimatiTe  defense  relieye  the  plaintiff  from  the  necessity  of  proYing 
the  mstters  denied:  Miles  ▼.  Woodward,  115  Gal  316.  iipproved  in 
People  ir.  Lothrop,  3  Oolo.  448$  Stebbins  ▼.  Lardner,  2  &  Dak.  140; 
Lawrence  t.  Peck,  8  S.  Dak.  648,  holding  that  even  if  defenses  weare  in- 
consistent, it  would  not  justify  the  court  in  requiring  the  defendant  to 
stand  upon  one  alone  and  abandon  the  other;  and  Lake  Shore  dt  K.  & 
Ry.  Go.  ▼.  Warren,  8  Wyo.  187. 

The  effect  of  a  denial  of  possession  in  one  defense  is  not  waived  by 
the  setting  up  of  affirmative  matter  admitting  possession  in  another 
defense,  and  the  admissions  made  in  the  affirmative  defense  cannot 
relieve  the  plaintiff  from  proving  the  matters  denied,  p.  269. 
.  Approved  in  Miles  v.  Woodward,  115  Gal.  316.  Denied  in  McLaughlin 
T.  Alexander,  2  S.  Dak.  236;  and  in  Seattle  National  Bank  v.  Garter,  18 
Wash.  289. 

Gited  in  Bay  v.  Moore,  24  Ind.  App,  480,  when  daalals  and 
plea  of  confession  snd  avoidance  were  joined. 

48  GaL  270-274.    ALDBN  y.  COUHTY  OF  ALAMEDA. 

When  a  money  judgment  is  recovered  against  a  county,  the  pnpa 
remedy  Ib  to  present  it  to  the  supervisors  for  allowance  as  an  audited 
claim,  and  if  the  board  refuses  to  allow  it,  it  may  be  compelled  to  do  so 
by  mandamus,  p.  273. 

Cited  in  Gounty  v.  Raymond  etc  Go.,  139  GaL  132,  but  holding  per- 
sonal judgment  against  covbty  for  compensation  in  its  condemnation 
suit  not  prejudicial  to  defendant  therein;  Bigelow  v.  Los  Angeles,  141 
GaL  607,  noted  under  McGann  v.  Sierra  Go.,  7  GaL  121;  Greeley  v.  Gas- 
cade  Go.,  22  Mont.  689,  noted  under  Dana  v.  San  Frsacisco,  19  OaL  48& 
Where  a  city  board  of  education  has  audited  and  allowed  a  claim  against 
a  school  district,  mandamus  wiU  lie  to  compel  it  to  draw  an  order  on 
the  county  superintendent:  Barber  v.  Mulford,  117  Gal.  360.  It  is  for 
the  board  to  determine  how  far  the  county  will  defend  against  a  claim 
which  has  been  prosecuted  to  judgment,  and  if  the  board  refuses  or 
delays  to .  make  payment  the  claimant  is  entitled  to  a  writ  of  man- 
damus: Stoddard  v.  Benton,  6  Colo.  517.  Cited  in  State  v.  Commis- 
sioners Lander  Co.,  22  Kev.  76,  to  the  point  that  a  judgment  for  a  eer- 
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tain  stun  against  a  county  is  an  auditing^nthin  the  meaning  of  the 
ftatute.  Rule  approved  in  Bmery  County  t.  Burresen,  14  Utah,  838;  60 
Am.  St.  Rep.  901;  Loekard  y.  Board  of  Ck>mmn.,  Decatur  Go.,  10  Kan. 
App.  319.    Cited,  also,  in  08  Am. -Dec  207,  note. 

Rule  Limited. — Rule  requiring  presentation  to  the  board  applies  only 
to  unliquidated  claims  and  accounts,  not  to  bonds  and  coupons,  nor  to 
»  judgment  upon  bonds  and  coupons,  and  such  presentation  is  not  neces- 
sary before  an  action  on  such  a  judgment:  Vincent  v.  linooln  County, 
02  Fed.  Rep.  707. 

No  action  can  be  prosecuted  against  a  county  until  the  claim  has  been 
first  presented  to  the  supervisors  for  allowance  and  has  been  rejected, 
pp.  272,  278. 

An  averment  that  a  claim  has  been  duly  presented  and  rejected  is 
not  sufficient— the  plaintiff  must  aver  all  matter  required  by  the  stat- 
ute:   Rhoda  V.  Alameda  Co.,  52  OaL  861. 

48  OaL  274-27&    LIVBRHORS  t.  STIRS. 

If  a  party  elaimlTig  under  a  contract  required  by  the  statute  of  frauds 
to  be  in  writing  be  permitted,  without  objection,  to  prove  the  contract 
by  parol,  such  testimony  cannot  be  stricken  out  at  a  subsequent  stage 
of  the  trial  because  not  in  writing,  p.  278. 

Applied  in  a  case  where  a  deposition  was  Improperly  admitted  as  evi- 
dence: People  V.  Salorae,  82  CaL  146,  laying  down  the  general  rule 
that  a  party  must  object  at  the  time  the  act  is  done  or  the  ruling  made 
by  the  court  Cited  in  Schultz  v.  Noble,  77  OaL  81.  People  v.  Howard, 
185  CaL  273,  applying  rule  to  objections  to  evidence  when  similar  evi- 
dence was  theretofore  admitted  without  objection.  Applied  where  parol, 
proof  of  agency  was  admitted  without  objection:  McLaughlin  v.  Wheel- 
er, 1  a.  Dak.  507. 

General  Citations.— Referred  to^  but  not  to  any  point  in  law:  Bagely 
T.  livermore,  46  OaL  014 

48  (M.  279285.    TITTER  v.  CHAPMAN. 

Plaintiff  ii  only  entitled  to  recover  the  actual  loss  suffered  from  thft 
breach  of  a  contract  to  fundsh  freight  to  a  steamboat,  that  is,  the  net 
profits  that  would  have  been  made  under  the  contract,  p.  284. 

Where  there  was  a  breach  of  contract  to  purchase  aU  the  lumber 
plaintiff  riiould  manufacture,  et  cetent,  it  was  held  that  the  measure  of 
damages  was  the  contract  price  of  the  lumber  less  the  expense  he  would 
have  incurred  in  manufacturing  it:  Winahs  v.  6ierra  Lumber  Co.,  00 
OaL  07. 

The  measure  ol  damages  for  breach  of  contimct  to  furnish  a  steam- 
boat with  freight  is  the  difference  between  the  net  profits  that  would 
have  been  made  under  the  contract  and  the  net  profits  which  might 
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hftTe  been  made  with  reasonable  diligenee,  but  the  burden  of  proof  is  on 
the  defendant  to  show  that  a  profit  had  been  or  might  have  been 
realized,  p.  284. 

Cited  in  Lebloud  ▼.  McNear,  104  Fed.  831,  noted  under  Utter  ▼.  Chap- 
man, 38  Cal.  660;  Cornwall  ▼.  Moore,  132  Fed.  870,  and  126  Fed.  661, 
both  holding  measure  of  damages  for  refusal  to  aeeept  chartered  vessel 
is  net  amount  that  would  hare  been  earned  by  the  Teasel  under  charter, 
less  net  amount  earned,  or  which  might  with  reasonable  diligence  have 
been  earned  during  time  required  for  charter  Yoyage.  Cederberg  y. 
Robinson,  100  OaL  06,  rule  was  not  discussed.  In  an  action  for  breach 
of  a  contract  of  employment,  the  plaintiif  is  not  bound,  as  a  condition 
of  recovery,  to  prove  that  he  endeavored  to  find  other  employment  and 
ftuled:    Rosenberger  v.  Pacific  Coast  Ry.  Co.,  Ill  OaL  3ia 

43  OaL  286-206.    SABICHI  v.  A6TJILAS. 

Under  the  act  of  1863,  the  statute  of  limitations  did  not  begm  to  run 
against  lands  included  in  a  Mexican  grant  untU  after  final  confirmation 
by  the  courts  of  the  United  States  or  the  issuance  of  a  patent,  p.  291. 

Statute  of  limitations  begins  to  run  only  from  the  issuance  of  the 
patent:  O'Connor  v.  Fogle,  63  CaL  11,  when  the  rule  was  applied  to  a 
patent  issued  by  the  state.  Cited,  also,  in  86  Am.  Dec  172,  note;  76 
Am.  St.  Rep.  483,  note,  on  adverse  possession  of  public  property. 

Where  the  final  confirmation  of  a  Mexican  grant  was  to  be  made  by 
the  board  of  United  States  land  commissioners,  and  not  by  the  district 
court,  the  district  court  has  no  jurisdiction  under  the  act  of  Congress 
of  June  14,  1860,  to  adjudicate  on  the  survey  unless  the  survey  had  been 
returned  into  court  and  remained  jiending  there  at  the  tima  of  the 
passage  of  the  met,  p.  282. 

Applied  in  Morris  v.  De  Oeli%  61  OaL  62. 

43  OtiL  209-306.    JOHKSOir  ▼.  CHELT. 

Unlawful  Detainer. — Jurisdiction  is  vested  in  county  court,  p.  3M. 

Cited  in  Ivory  v.  Brown,  137  CaL  606,  noted  under  Caulfield  v.  Stevens^ 
28  Oil  120. 

In  an  action  of  unlawful  detainer  against  a  tenant  for  holding  over, 
if  the  tenant  be  able  to  show  that  he  did  not  enter  under  the  lease, 
but  that,  being  already  in  possession,  he  was  induced  to  accept  a  lease 
from  the  plaintiff,  through  deception  and  imposition  practiced  upon  him, 
then  this  state  of  facts  destroys  the  relation  of  landlord  and  tenant  and 
he  is  not  estopped  to  deny  the  title  of  the  plaintiff,  p.  306. 

Referred  to  in  Peralta  v.  Ginochio,  47  Cal.  460.  Approved  in  Steele 
▼.  Bond,  28  Minn.  273;  and  in  Lofing  v.  Harmon,  84  .Mo.  127,  holdii]^ 
that  if  the  lessee  was  in  possession  at  the  time  he  entered  into  the 
lease,  as  tenant  of  another,  he  may  resist  a  recovery  on  the  ground 
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that  be  accepted  the  lease  in  mistake,  or  was  induced  by  frand  or  mis> 
representation  to  accept  it."    Cited,  also,  in  13  Am.  Dec.  71,  note. 

Rule  Limited. — ^The  rule  that  in  an  action  of  unlawful  detainer  the 
tenant  is  not  estopped  from  disputing  the  title  of  the  landlord,  is 
limited  to  cases  ^7here  the  tenant  was  induced  to  accept  the  lease  by 
reason  of  the  fraud  of  the  lessor  which  destroyed  the  relation  of  land- 
lord and  tenant;  Knowles  v.  Murphy,  107  Oal.  114. 

43  CaL  306-312.    PHSLAN  ▼.  QARDNEK. 

A  broker  employed  to  make  a  sale  of  land  is  entitled  to  his  commis- 
sion on  finding  a  purchaser  ready  and  willing  to  complete  the  purchase 
on  the  terms  agreed  upon,  p.  811. 

Cited  and  approved  in  the  following  cases:  Qonzales  y.  Broad,  67  CaL 
226,  holding  that  the  refusal  of  the  purchaser  to  purchase  because  of  an 
unsatisfactory  title  does  not  affect  the  broker's  right  to  his  commis- 
sion; Dolan  T.  Seanlan,  57  Cal.  263,  deciding  broker  is  entitled  to  hfs 
eommission  if  he  find  a  purchaser,  even  though  the  owner  negotiated 
a  sale  himself;  Wilson  y.  Sturgis,  71  Cal.  220;  Maxon  y.  Jones,  128  CaL 
81,  holding  broker  entitled  to  commission  for  negotiating  loan  for  ad- 
ministrator, although  probate  court  thereafter  refuses  to  confirm  the 
project;  Parker  y.  Estabrooke,  68  N.  H.  350,  ruling  similarly,  though 
contract  of  sale  was  rescinded  and  yendee  paid  damages  stipulated 
therefor;  Phelps  y.  Prusch,  83  CaL  628,  where  it  was  held  that  the 
Talidity  of  title  did  not  affect  the  broker's  rights;  Smith  v.  Schiele,  93 
OiL  149,  a  case  of  failure  of  title;  Gunn  y.  Bank  of  California,  99  CaL 
852,  deciding,  howeyer,  that  the  mere  finding  of  a  person  able  to  pur- 
chase and  who  makes  a  deposit  with  the  broker,  to  be  returned  if  title 
Is  defeetiye,  and  who  refuses  to  consummate  the  sale  owing  to  a  defect- 
ire  title,  does  not  entitle  the  broker  to  his  commission,  particularly 
vliere  the  vendor  never  met  or  even  knew  the  name  of  such  purchaser; 
Oullahan  v.  Baldwin,  100  Cal.  661,  dissenting  opinion  of  Harrison,  J.; 
Uartin  ▼.  Ede,  103  CaL  161,  162;  Finnerty  v.  Frits,  5  Colo.  179;  Goes  v. 
Stevens,  32  Minn.  474;  Hamlin  v.  Schulter,  34  Minn.  536;  Gaty  v. 
Foster,  18  Mo.  App.  645;  Hayden  v.  Grille,  26  Mo.  App.  293;  Hayden  v. 
Grille,  35  Mo.  App.  654,  holding  that  if  the  broker  refuse  to  inform 
the  owner  of  the  name  of  the  proposed  purchaser,  the  owner  may  right- 
fully refuse  to  close  the  transaction  without  being  liable  for  commis- 
sions; Kyle  V.  Rippey,  20  Greg.  453;  and  Watson  v.  Brooks,  8  Saw.  320; 
13  Fed.  Rep.  643. 

Res  Judicata. — A  judgment  is  only  conclusive  upon  questions  involved 
in  the  suit,  and  upon  which  it  depends,  or  upon  matters  which  might 
have  been  litigated  and  decided  in  the  suit,  p.  311. 

Approved  in  Pamell  v.  Hahn,  61  Cal.  132.  Not  followed  in  Greenup 
v.  Crooks,  50  Ind.  421.  AH  matters  involved  in  the  issue,  determined 
by  the  court  upon  the  merits,  are  as  fully  (Concluded  by  the  judgment 
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as  other  matters  which  may  have  been  considered  or  discussed:  Sander- 
son Y.  Peabody,  58  N.  H.  118;  and  Girardin  v.  Dean,  48  Tex.  247.  Cited, 
also,  in  06  Am.  Dec.  776,  780,  note. 

Contract — ^Intoxication. — ^Where  the  fact  to  be  arpved  at  was  the 
mental  condition  of  the  plaintiff  at  the  time  the  contract  was  made^ 
evidence  of  intoxication  several  hours  after  entering  into  the  contract 
is  admissible,  p.  312. 

Cited  in  12  Am.  Dec  654,  note, 

43  CaL  312-314.    TERAWIlfS  v.  SICHTES. 

Certiorari — Certiorari  will  not  lie  to  review  an  ord«r  of  a  ooun^ 
court  granting  a  new  trial,  however  erroneous  such  order  may  be,  p.  314. 

If  the  lower  court  has  jurisdiction,  certiorari  will  not  lie:  Hutchinson 
V.  Inyo  County,  61  CaL  12L  Inquiry  upon  the  writ  cannot  be  extended 
Any  further  than  is  necessary  to  determine  whether  the  inferior  tribunal 
has  exceeded  its  jurisdiction  or  regularly  pursued  its  authority:  Phil- 
lips  T.  Welch,  12  Nev.  169.    Cited,  also^  in  12  Am.  Dec.  535,  note. 

County  Conrta  are  oourta  of  superior  jurisdiction,  and  have  power  to 
grant  new  trials,  p.  314. 
Cited  in  84  Am.  Dec  765,  note. 

43  CaL  314-310.    JASVIS  v.  HOFFMAH. 

Homestead. — If,  on  the  death  of  the  husband,  the  widow  performs 
the  conditions  and  obtains  the  patent  for  the  homestead,  she  acquires 
an  absolute  title  in  fee,  from  all  trust  in  favor  of  children,  p.  319. 

Cited  and  applied  in  Buxton  v.  Traver,  67  CaL  174,  holding  that  the 
ehildren  of  a  deceased  pre-emption  claimant  acquire  no  rights  in  a  home- 
stead filed  by  the  widow  on  the  same  land  after  the  pre-emptor^ 
death. 

Idem. — ^If  the  father  and  mother  should  both  die  before  the  conditions 
had  been  fully  performed  by  the  homestead  claimant,  the  right  and  fee 
would  immediately  inure  to  the  minor  children  and  might  be  sold  for 
their  use  at  any  time  within  two  years,  and  the  purchaser,  on  the  pay- 
ment of  the  remaining  fees,  would  become  entitled  to  a  patent,  pp.  317, 
318. 

Leading  case  followed  in  A.  T.  &  S.  F.  R.  R.  Co.  v.  Pracht,  30  Kan.  77. 

43  CaL  320-323.    COTTLE  ▼.  LBITCH. 

The  giving  of  notice  of  intention  to  move  for  a  new  trial  amounts  to 
a  waiver  of  the  right  to  notice  of  filing  of  the  findings,  p.  322. 

Approved  in  Thome  v.  Finn,  69  CaL  264;  Gray  v.  Winder,  77  CaL  627, 
where  it  was  held  that  when  a  party  acts  as  if  he  had  formal  notice  of 
a  decision,  such  acts  constitute  a  waiver  of  such  formal  notice;  Fomi  v. 
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Yoell,  90  Oal.  178;  and  Burlock  t.  Slitipe,  5  Utali,  433,  holding,  howeyar, 
that  the  asking  of  a  stay  of  proceedings  to  prepare  notice  of  intention 
to  moYe  for  a  new  trial  would  not  be  a  waiver  of  the  statutory  right 
to  haye  written  notice  of  the  decision  of  the  court  before  filing  notice 
of  intention. 

An  order  extending  the  time  to  prepare  and  file  motion  for  a  new 
trial  extends  the  time  to  prepare  and  file  notice  of  motion  for  a  new 
trial,  p.  321. 

Affirmed  in  Burton  y.  Todd,  68  Cal.  488. 

A  defendant  in  a  motion  for  a  new  trial  may  file  amendments  to  the 
statement  without  waiving  his  right  to  object  that  the  statement  was 
not  filed  in  time,  by  a  preface  that  he  does  so  without  prejudice  to  his 
right  to  object  in  this  particular,  p.  322. 

Approved  in  Stevens  v.  Northwestern  Stage  Co.,  1  Idaho,  606.  Cited 
in  Beach  v.  Spokane  etc.  Co.,  25  Mont.  372,  holding  objection  to  settle- 
ment of  statement  sufficient. 

43  Cal.  323-325.    POOKHAH  T.  MILLS  ft  CO.  •  &  a  36  Cal  lia,  89  CaL 
345. 

Res  Judicata. — ^A  decision  by  the  supreme  court  upon  the  points  of  a 
case  becomes  the  law  of  the  case  in  all  subsequent  proceedings,  p.  824. 
Cited  in  27  Am.  Dec.  634,  note. 

48  CaL  325-331.    WITTS  v.  VIRCEirOT. 

Negotiable  Instruments.— Pass-book  of  a  bank  transferrable  to  order, 
is  not  a  negotiable  instrument,  p.  330. 

Rule  approved  in  McCaskill  y.  Conneetioat  Savings  Bank,  60  Conn« 
312;  25  Am.  St.  Rep.  32a 

48  Cal.  331-340;  16  Am.  Rep.  148.    FBOPLB  t.  m>]>T. 

Taxation. — ^A  solvent  debt,  whether  secured  by  mortgage  or  not.  Is 
property  for  the  purposes  of  taxation  within  the  meaning  of  the  consti- 
tution, p.  336. 

Cited  in  Judge  v.  Spencer,  15  Utah,  249,  sustaining  local  statute  as  to 
taxation  of  mortgage  debt;  Arapahoe  Co.  v.  Printing  Co.,  15  Colo.  App. 
196,  membership  in  or  contract  with  Associated  Press  by  newspaper 
publisher  is  not  property  subject  to  taxation.  Doubted  in  Savings  & 
Loan  Society  y.  Austin,  46  CaL  492,  in  which  Crockett,  J.,  held  a  tax 
levied  on  both  the  mortgage  debt  and  the  property  mortgaged  to  be 
double  taxation;  Rhodes,  J.,  dissented  from  this  view  relying  upon  the 
leading  case,  46  Cal.  500.  Overruled  in  People  v.  Hibernia  Bank,  61  Cal. 
248,  250:  21  Am.  Rep.  708,  709.  The  leading  case  cited  in  Attorney  Gen- 
eral V.  Supervisors,  71  Mich.  22,  to  the  point  that  taxation  of  credits  is 
not  unjust  taxation.  Leading  case  approved  in  State  v.  Carson  Savings 
Bank,  17  Nev.  156,  157;  Morrison  v.  Manchester,  58  N.  H.  553;  and  in 
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Oottnty  of  Perry  y,  Troutanan,  1^  Pa.  3G4.    Cited,  alao,  in  74  Am.  Dee. 
93,  extended  note. 

Idem. — ^AU  private  property  mnst  be  taxed,  and  is  not  competent  for 
the  legislature  to  exempt  from  taxation  any  particular  class  or  species 
of  property  held  in  private  ownership,  p.  336. 

Approved  in  L.  R.  &  F.  S.  Ry.  v.  Worthen,  46  Ark.  327,  330,  holding 
that  a  statute  exempting  railroad  embankments,  tunnels,  ties,  and 
trestles  from  taxation,  is  unconstitutional.  Fruit  trees  are  subject  to 
taxation:  Cottle  v.  Spitzer,  65  Gal.  464.  A  commutation  of  the  taxes 
of  a  railroad  company,  in  consideration  of  its  carrying  without  charge 
troops  and  mimitions  of  war,  is  unconstitutional:  Hogg  ▼.  Mackay,  23 
Oreg.  341;  37  Am.  St.  Rep.  684.  An  act  providing  that  no  taxes  shall 
be  levied  upon  a  railroad  company  until  Its  profits  should  amount  to  ten 
per  cent  on  the  capital,  is  unconstitutional:  C.  &  O.  Ry.  Go.  ▼.  Miller, 
19  W.  Va.  427.    Cited,  also,  in  37  Am.  St.  Rep.  688,  note. 

Interpretation  of  Statute. — ^The  general  rule  in  the  interpretation  of 
words  in  constitutions  or  in  statutes  is  that  they  are  used  in  their 
ordinary  and  popular  sense,  unless  the  contract  shows  that  they  have 
some  technical  or  arbitraiy  meaning,  pp.  336,  337. 

Cited  in  San  Francisco  v.  Floods  64  CaL  507,  to  the  point  that  the 
word  "property^  is  used  in  its  popular  sense  in  the  constitution;  and  to 
the  same  effect  in  Cottle  v.  Spitzer,  65  Gal.  461.  A  word  repeatedly 
used  in  a  statute  will  bear  the  same  meaning  throughout,  unless  it  is 
apparent  another  meaning  was  intended:  Miller  v.  Dunn,  72  CaL  466; 
i  Am.  St.  Rep.  70. 

43  Gal.  341-344.    GRAFF  T.  MIDDLBTOIT. 

QnitcUim  Deeds. — ^A  quitclaim  deed  passes  whatever  interest  the 
seller  has  in  the  land  at  the  time  of  its 'execution,  and  the  prior  record- 
ing of  such  'deed  will  give  it  a  preference  over  a  deed  of  bargain  and  sale 
previously  executed,  but  which  was  subsequently  recorded,  p.  344. 

Affirmed  in  Frey  v.  Clifford,  44  Gal.  343.  A  quitclaim  deed  is  sufficient 
to  enable  the  grantee  to  maintain  ejectment  if  his  grantor  oould  have 
done  so:  Rego  v.  Van  Pelt,  66  Gal.  256.  Rule  of  the  leading  case  seems 
to  be  doubted  in  Allison  v.  Thomas,  72  CaL  564, 1  Am.  St.  Rep.  90,  where 
it  was  said  to  be  contrary  to  the  decisions  elsewhere.  But  in  Nidever  v. 
Ayers,  83  Gal.  42,  the  leading  case  was  approved  and  followed.  Cited 
in  Spaulding  v.  Bradley,  79  CaL  456,  to  the  point  that  a  quitclaim  deed 
conveys  the  absolute  fee  simple  title  if  the  grantor  has  it;  and  to  the 
same  effect  in  Taylor  v.  Opperman,  79  CaL  470.  The  rule  was  discussed 
in  Hastings  v.  Brooker,  98  Ind.  159,  but  the  court  did  not  decide  the 
point.  However,  in  Davidson  v.  Coon,  125  Ind.  503,  and  in  Smith 
V.  McClain,  146  Ind.  84,  the  rule  of  the  leading  case  was  ap- 
proved and  followed.    Leading  case  was  also  approved  in  Sefaott  v. 
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DoBh,  49  Neb.  193;  59  Am.  St.  Rep.  536;  Wilhelm  v.  Wilken,  149  K.  7. 
452;  52  Am.  St.  Hep.  746;  and  in  Cutler  ▼.  James,  64  Wis.  178»  64  Am. 
Rep.  606.  There  is,  however,  a  great  diversity  of  opinion  in  other 
jurisdictions  as  to  the  rule  of  the  leading  case.  In  Qress  v.  Evans,  1  Dak. 
Ter.  384,  the  point  was  discussed,  but  not  decided.  But  in  Parker  v. 
Randolph,  5  S.  Dak.  558,  a  contrary  doctrine  was  upheld,  Corson,  J., 
dissenting  and  approving  the  leading  case.  The  question  was  raised 
but  not  decided  in  Hentig  v.  Redden,  35  Kan.  475.  And  in  Johnson  v. 
Williams,  87  Kan.  182,  1  Am.  St.  Rep.  246,  the  doctrine  of  the  leading 
case  was  limited,  the  court  holding  a  purchaser  under  a  quitclaim  deed 
not  to  be  a  bona  fide  purchaser  as  to  outstanding  equities  and  interests 
discoverable  by  the  exercise  of  reasonable  diligence.  Rule  of  the  leading 
case  doubted  in  America  Mort.  Co.  ▼.  Hutchinson,  19  Oreg.  347.  Cited  ia 
86  Am.  Dec.  164^  166,  note. 

.  43  CaL  844-362.    PEOPLE  v.  WILLIAMa 

Insanity  produced  by  intoxication  does  not  destroy  responsibility  for 
crime,  if  the  accused,  when  sane,  voluntarily  made  himself  intoxicated, 
p.  362. 

Approved  in  People  v.  Ferris,  66  Cal.  692;  People  v.  Jones,  63  CaL  169; 
and  in  State  v.  Thompson,  12  Nev.  161.  Cited  in  Pciople  v.  Fellows,  122 
OaL  239,  and  People  v.  Methever,  132  OaL  332,  noted  under  People  ▼. 
Lewis,  36  Cal.  631. 

In  deliberating,  there  need  be  no  appreciable  time  between  the  inten* 
tion  to  kill  and  the  act  of  killing,  p.  351. 

Approved  in  Miller  v.  State,  54  Ala.  167;  People  v.  Jamarillo,  67  CaL 
114,  holding  that  there  need  be  no  appreciable  space  of  time  between 
the  intention  to  kill  and  the  act  of  killing;  State  t.  Pritchard,  16  Nev. 
80;  and  People  v.  Calton,  6  UUh,  469.  Cited,  also,  in  18  Am.  Dec  788^ 
note. 

In  a  ease  of  homicide,  when  the  jury  are  to  pass  upon  the  question 
of  premeditation  for  the  purpose  of  fixing  the  degree  of  the  crime,  drunk* 
enness  may  be  taken  into  consideration  solely  for  the  purpose  of  passing 
on  the  fact  of  premeditation,  p.  362. 

Cited  in  People  ▼.  Blake,  66  CaL  278,  holding  evidence  of  protracted 
intemperance  admissible  on  the  question  of  intent,  in  9.  prosecution  for 
forgery.  Applied  in  People  v.  Franklin,  70  CaL  643,  in  a  prosecution  for 
assault  with  intent  to  murder.  Approved  in  People  v.  Vincent,  96  CaL 
428;  Aszman  v.  State,  123  Ind.  357;  State  v.  Zom,  22  Oreg.  601,  where  it 
was  said  that  the  fact  of  intoxication  is  to  be  submitted  to  the  jury  for 
the  purpose  of  enabling  them  to  determine  the  intent  of  the  accused 
in  committing  the  act;  State  v.  Robinson.  20  W.  Va.  733,  738;  43  Am. 
Rep.  804,  808;  and  Hopt  v.  People,  104  U.  S.  634.  Savary  v.  Stote,  68 
Neb.  172.  Cited  also,  in  87  Am.  Dec.  102,  note;  and  40  Am.  Rep.  666,  667, 
note. 

Defendant's  counsel  is  not  entitled  to  make  his  argument  on  the  < 
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made  out  by  the  prosecution  when  it  closes,  but  must  wait  until  the 
evidence  is  concluded,  p.  340. 

Approved  in  People  v.  Goldenson,  76  Cal.  348,  349,  holding  that  counsel 
for  defendant  must  confine  himself  to  a  statement  of  the  facts,  the  effect 
thereof,  and  his  conclusions  therefrom,  without  any  argument  upon  the 
evidence  introduced  by  the  prosecution. 

An  instruction  should  be  refused,  if  there  is  no  evidence  on  which  it 
could  be  founded,  p.  351. 

Approved  in  People  v.  Bourke,  66  CaL  466. 

43  CaL  353-356.  ROBINSON  ▼.  BUTTE  COUNTY. 

Mandamus. — ^When  the  legislature  makes  it  the  duty  of  the  supervisors 
to  provide  by  taxation  a  sufficient  amount  to  meet  the  accruing  interest 
on  coimty  bonds  and  also  to  create  a  redemption  fund,  the  supervisors 
may  be  compelled  to  do  so  by  mandamus  if  they  refuse,  p.  356. 

Mandamus  will  lie  to  compel  the  levy  and  collection  of  a  tax  for  the 
payment  of  a  municipal  debt:  People  ▼.  Getsendauer,  137  111.  260. 

48CaL856-35&    AUTSNSSITH  ▼.  HBSSENAUSK. 

Writ  of  AesiBtance. — ^A  party  who  forecloses  a  mortgage,  given  by  one 
partner,  and  obtains  a  sheri£f  s  deed  for  an  undivided  interest  in  partner- 
ship property,  without  making  the  other  partner  a  party  to  the  action, 
is  not  entitled  to  a  writ  of  assistance  to  be  placed  in  possession,  as 
against  a  receiver  of  the  partnership  appointed  by  the  court,  p.  358. 

Cited  in  extended  note,  51  Am.  Dec.  156. 

43  Cal.  359  364.    GRET  y.  TUBBS. 

Equity  will  treat  time  as  the  essence  of  contract  when  from  the  agree- 
ment it  clearly  appears  that  the  parties  so  intended;  and  if  it  appears 
that  the  parties  have  in  fact  contracted  that  if  the  purchaser  makes 
default  in  the  payments  as  agreed  upon  he  shall  not  be  entitled  to  a 
conveyance  and  shall  lose  the  benefit  of  his  purchase,  and  it  also  appean 
that  the  purchaser  is  without  excuse  for  his  delay,  equity  vnll  not  relieve 
him  from  the  consequences  of  his  default,  p.  364. 

Cited  and  followed  in  Cleary  v.  Folger,  84  Cal.  320,  321,  18  Am.  St.  Rep. 
190,  191.  Clock  V.  Howard  etc.  Co.,  123  CaL  9,  69  Am.  St.  Rep.  24, 
discussing  right  of  respective  parties  on  vendee's  default,  and  denying 
him  right  to  recover  installments  theretofore  made;  Williams  v.  Long, 
139  Cal.  189,  holding  time  of  the  essence  under  facts  stated;  Peterson  v. 
Davis,  63  Kan.  673,  sustaining  ejectment  against  vendee  in  possession 
after  his  default  under  such  contract.  No  particular  form  of  stipulation 
is  necessary  to  make  time  the  essence  of  contract,  but  any  clause  will 
have  the  effect  which  clearly  and  absolutely  provides  that  the  contract  is 
to  be  void  if  the  fulfillment  is  not  within  the  prescribed  time;  Martin  v. 
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Morgui,  87  CftL  207,  208;  22  Am.  St.  Rep.  242.  Rule  appUed  in  Woodruff 
T.  Semi-tvopic  L.  &  W.  Co.,  87  GaL  280,  to  a  case  where  vendor  was  in 
default  owing  to  delay  or  neglect  to  convey.  Referred  to  in  Drew  ▼. 
Pedlar,  87  Oal.  460;  22  Am.  St.  Rep.  262.  A  stipulation  that  time  should 
be  of  the  essence  of  contract  is  applicable  only  to  the  agreement  on  the 
part  of  the  purchaser  to  pay  the  purchase  money,  and  is  intended  for 
the  benefit  of  the  vendor  alone,  who  may  elect  either  to  rescind  or  en- 
force the  contract,  and  the  purchaser  cannot  work  a  rescission  by  a 
default  on  his  part:  Newton  v.  Hull,  90  CaL  494.  Approved  in  Bennett 
T.  Hyde,  92  Ga].  133,  a  similar  case;  and  Alexander  v.  Jackson,  92  CaL 
626,  holding  that  to  entitle  a  person  in  default  to  relief,  it  must  appear 
that  he  has  promptly  and  in  good  faith  offered  to  fulfill  his  contract^ 
and  neither  infancy  or  ignorance  of  his  rights  is  a  sufficient  excuse.  Al- 
though it  is  unnecessary  in  order  to  make  time  the  essence  of  contract 
that  it  should  be  declared  to  be  so  in  the  words  of  the  statute  i  section 
1492  of  the  Civil  Code),  yet  the  intent  to  make  it  the  essence  of  contract 
must  be  clearly,  unequivocally,  and  unmistakably  shown  by  an  express 
declaration:  Miller  v.  Cox,  96  Cal.  344.  Time  is  usually  regarded  as  of 
the  essence  of  contract  where  the  character  of  the  property  renders  it 
liable  to  fluctuations  in  value,  and  this  is  especially  true  of  mining 
transactions:  Settle  v.  Winters,  2  Idaho,  209.  Approved  in  Missouri 
River  F.  S.  &  Q.  R.  R.  Co.  v.  Brickley,  21  Kan.  291.  Cited,  also,  in  50 
Am.  Dec  609,  extended  note;  50  Am.  Dec.  677,  extended  note;  '68  Am. 
Dec  87,  note;  and  27  Am.  St.  Rep.  166,  note. 

Contracts. — Courts  of  equity  have  not  the  power  to  make  contracts  for 
the  parties,  nor  alter  those  which  have  been  deliberately  made,  p.  364. 

Equity  can  only  enforce  the  performance  of  a  contract  as  made  by  th^ 
parties  themselves;  it  has  no  power  to  make  a  contract  for  tiiem: 
Magee  v.  McManus,  70  Oal.  558.  Equity  cannot  make  or  alter  a  contract 
ofr  the  parties  and  then  execute  it:    Rison  v.  Newberry,  90  Va.  621. 

43    Cal.    365-369.    CENTRAL    PACIFIC    RAILROAD    COHPANT   ▼. 
PLACER  COUNTT.    S.  C.  32  Cal.  582;  34  CaL  352. 

Certiorari — The  writ  will  only  lie  where  an  inferior  tribunal,  board,  or 
officer  exercising  judicial  functiops  has  exceeded  its  jurisdicton,  and 
there  is  no  appeal  nor  any  plain,  speedy,  or  adequate  remedy,  p.  367. 

The  leading  case  is  cited  with  approval  in  the  following  decisions: 
Certiorari  will  not  lie  to  review  the  proceedings  of  the  board  of  super- 
visors in  allowing  an  illegal  claim:  Andrews  v.  Pratt,  44  CaL  318.  It 
cannot  be  used  as  a  writ  for  the  correction  of  mistakes,  either  in  law  or 
in  fact:  C.  P.  R.  R.  Co.  v.  Placer  Co.,  46  Cal.  670.  ated  in  P.  M.  S.  a 
Co.  V.  Board  of  Supervisors,  50  Cal.  263,  to  the  point  that  the  board  of 
supervisors,  sitting  as  a  board  of  equalization,  does  not  exceed  ita 
jurisdiction  by  refusing  to  accede  to  an  application  to  reduce  the  assessed 
value  of  property.    Legislative  acts  cannot  be  reviewed  by  certiorari: 
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Spring  Valley  W.  W.  ▼.  Bryant,  52  Oal.  137.  Action  of  board  of 
supenrisors  in  rejecting  a  bid  for  county  printing  is  not  judicial  and 
cannot  be  reviewed  by  the  writ;  Townaend  y.  Ck>peland,  56  GaL  615.  If 
a  court  has  jurisdiction,  an  erroneous  order  or  decree  of  the  coort  cannot 
be  corrected  by  the  writ  of  prohibition:  Wiggin  ▼.  Superior  Court,  68 
Cal.  402.  Writ  will  not  lie  to  review  an  order  for  a  street  improve- 
ment: Quinchard  v.  Board  of  Trustees,  113  Cal.  668.  If  one  in  posses- 
sion of  the  office  of  city  alderman  seeks  only  a  review  of  the  proceed- 
ings taken  by  the  board  of  alderman  disturbing  him  in  the  enjoyment 
of  it,  certiorari  will  lie:  Aldermen  v.  Darrow,  13  Colo.  466;  16  Am.  St. 
Rep.  217.  Approved,  also,  in  MoUne,  Wilbum  &  Stoddard  Co.  v.  Curtis, 
38  Neb.  532;  and  in  Phillips  v.  Welch,  12  Nev.  169.  See,  also,  extended 
notes,  12  Am.  Dec  536;  and  23  Am.  St.  Rep.  108. 

Jaxiadiction. — ^Erroneous  views  entertained,  or  evidence  erroneously 
admitted,  do  not  make  a  case  of  want  of  jurisdiction,  p.  368. 

That  errors  of  fact  or  law  cannot  be  reviewed  by  this  writ  is  approved 
by  the  following  cases:  C.  P.  R.  R.  Co.  v.  Placer  Co.,  46  CaL  670; 
Farmer's  etc  Bank  v.  Board,  97  CaL  327;  White  v.  Superior  Court,  110 
CaL  64,  65. 

Construction  of  Statute.— /The  words  in  section  446  of  the  Practice 
Act  ^as  exceeded  the  jurisdiction  of  such  tribunal,  board,"  et  ceteia, 
presents  substantially  the  same  idea  as  the  words  'Hias  regularly  pur- 
sued the  authority  of  such  tribunal,  board,"  et  cetera,  in  section  462  ef 
the  act,  p.  367. 

This  construction  has  been  followed  in  Farmer's  etc.  Bank  v.  Board, 
97  Cal.  326;  Quinchard  v.  Board  of  Trustees,  113  CaL  668;  and  Phillips 
▼.  Welch,  12  Nev.  175. 

43  CaL  369-871.    FSELSY  v.  SHIRLEY. 

AppeaL — ^A  ruling  of  the  court  striking  out  a  portion  of  the  complaint 
or  answer  cannot  be  reviewed  on  appeal  unless  made  a  part  of  the  record 
by  a  statement  or  bill  of  exceptions,  p.  870. 

Approved  in  Spence  v.  Scott,  07  Cal.  182;  and  in  Graham  v.  Linehan,  1 
Idaho,  781.  Cited  in  Hawley  v.  Eocher,  123  Cal.  79,  noted  under  Morris 
V.  Angle,  42  CaL  240. 

Pleadings. — ^If  a  complaint  avers  that  the  defendant  wrongfully  broke 
down  plaintiff's  flume,  and  the  answer  denies  that  the  plaintiff,  wrong- 
fully or  otherwise,  broke  down  the  flume,  the  answer  admits  the  break> 
ing  down  of  the  flume  and  only  denies  its  wrongful  character,  p.  869. 

Referred  to  and  applied  in  a  somewhat  similar  case:  Thomas  v.  State, 
61  Ark.  139.  The  averment  by  a  defendant  that  he  did  not  "make  and 
furnish"  is  liy  implication  an  admission  that  he  did  furnish:  Thomas  v. 
State,  54  Ark.  587. 
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43  CaL  371-377.    SMITH  y.  O'HARA. 

Appropziation  of  Water.— If  the  first  appropriator  of  water  takes  only 
a  part  of  the  water  of  a  stream,  another  may  afterward  appropriate 
the  residue,  p.  376. 

Cited  in  Southside  Imp.  Co.  ▼.  Burson,  147  CaL  407,  where  non- 
riparian  owner  appropriates  limited  qiiantity  of  water  for  irri^tlon 
subsequent  appropriator  may  take  whole  of  surplus  though  former  after- 
wards needs  surplus;  £dgar  v.  Stevenson,  70  Cal.  290^  where  an  injunc- 
tion restraining  a  defendant  from  using  surplus  water  during  extraor- 
dinary high  water  was  refused.  The  rule,  however,  is  not  applicable  in 
a  case  where  water  discharged  from  a  canal  is  appropriated  without  the 
owner's  consent:  Ball  v.  Kehl,  95  Cal.  614.  Cited  in  a  case  where  riparian 
rights  were  in  issue,  and  holding  that  if  the  upper  proprietor  only  uses 
a  portion  of  the  water,  the  proprietor  below  may  have  the  benefit  of 
that  surplus:  Mumpower  v.  City  of  Bristol,  90  Va.  155;  44  Am.  St.  Rep. 
■  905.    Cited,  also,  in  extended  note  in  42  Am.  Dec.  282. 

There  is  no  difference  in  principle  between  appropriation  measured 
by  time,  and  those  measured  in  volume,  p.  376. 

Cited  in  Cache  etc.  Co.  v.  Water  etc.  Co.,  25  Colo.  167,  71  Am.  St.  Rep. 
186,  sustaining  appropriation  for  definite  periods;  Mattis  v.  Uosmer,  37 
Or.  530,  noted  under  Ortman  v.  Dixon,  13  Cal.  34.  Where  an  appropriator 
has  limited  his  use  of  water  for  irrigation  to  certain  days  of  the  week, 
the  water  not  used  is  subject  to  appropriation  by  another:  Santa  Paula 
Water  Works  v.  Peralta,  113  Cal.  44.  If  a  plaintiff  only  appropriated 
the  water  during  certain  days  of  the  week,  or  during  a  certain  number 
of  days  in  a  month,  then  the  defendants  would  be  entitled  to  appropriate 
such  surplus  during  the  remaining  days;  Barnes  v.  Sabron,  10  Nev.  245. 

Sale  of  Ditch  and  Water  Right  cannot  be  proved  by  parol  but  must 
be  evidenced  by  a  deed^  p.  376. 

Approved  in  Hayes  v.  Fine,  91  Cal.  398;  Bumham  v.  Freeman,  11  Colo. 
606;  and  Child  v.  Whitman,  7  Colo.  App.  119. 

One  entering  into  the  possession  of  a  ditch  and  water  right  under  a 
verbal  sale  does  not  succeed  to  the  rights  of  the  seller  so  as  to  claim 
the  benefit  of  the  seller's  prior  appropriation,  but  must  date  his  appro- 
priation from  the  time  he  enters  into  possession,  p.  377. 

Cited  and  applied  in  Fabian  v.  Collins,  3  Mont.  228.  The  rule  was 
held  inapplicable  where  a  ditch  was  conveyed  with  a  possessory  interest 
in  land  as  an  incident  of  sueh  possessory  interest;  Hindman  t.  Ricor,  21 
Oreg.  119.  A  transfer  of  the  possessory  right  to  land  by  parol  carries 
with  it  the  water  ao  appropriated:  Low  ▼.  Schaffer,  24  Oreg,  242,  citing 
the  leading  case  to  the  point  that  the  verbal  sale  and  transfer  of  bis 
water  right  by  a  prior  appropriator  operates  ipso  facto  as  an  abandon- 
ment thereof.  Leading  case  approved  in  Union  Mill  Jt  Mining  Co.  v. 
Dangberg,  81  Fed.  Rep.  104.  Cited  in  Salina  etc.  Co.  v.  Salina  etc.  Co., 
7  Utah,  460,  discussing  water  rights  as  between  successive  appropriators. 
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Denied.— The  rule  of  the  leading  case  was  denied  in  McDodald  v. 
lAnnen,  19  Mont.  86. 

General  Citation8.--Oited  in  Lux  v.  Haggin,  69  CaL  447,  as  an  illustn- 
tion  of  a  case  recognizing  the  right  of  appropriation  of  water. 

43  CaL  377-380.    MOKS£  y.  GIBBONS. 

Sheriff's  Fees. — ^Where  a  sheriff  advertises  property  for  sale  under 
execution,  the  judgment  debtor  cannot  deprive  the  sheriff  of  his  fees  al- 
lowed in  the  case  of  a  sale,  by  paying  the  full  amount  of  the  judgment 
to  the  judgment  creditor,  p.  380. 

Cited  in  dissenting  opinion  of.  Watson,  J.,  in  Jackson  v.  Siglin,  10 
Oreg.  100.  Approved  in  Jurgens  v.  Hauser,  19  Mont.  187,  holding  thai  a 
sheriff  is  entitled  to  his  commission  on  the  purchase  price  of  land  sold 
by  him  under  foreclosure  when  the  mortgagee  buys  in  the  premises. 

43  CaL  380-383.    ROBERTS  v.  EVANS. 

When  goods  are  wrongfully  taken  and  converted,  the  owner  may 
waive  the  tort  and  sue  in  assumpsit  for  their  value,  p.  382. 

Indebitatus  assumpsit  lies  for  pasturage  where  defendants'  cattle 
were  wrongfully  on  plaintiff's  land:  De  la  Guerra  v.  Newhall,  55  Gal.  23. 
Approved  in  Lehmann  v.  Schmidt,  87  CaL  20,  holdmg  that  if  a  bailee 
refuses,  upon  demand,  to  deliver  the  property  to  the  bailor,  without 
setting  up  any  lien  thereon,  he  waives  his  right  to  claim  a  lien  after  suit 
brought  to  recover  the  value  of  the  property.  Cited  in  Monroe  v.  Cannon, 
24  Mont.  320,  noted  under  Fratt  v.  Clark,  12  Cal.  89;  Crown  Cycle  Go. 
V.  Brown,  39  Or.  289,  where  sale  of  goods  under  contract  giving  specified 
time  in  which  to  pay  is  fraudulently  procured  by  purchaser,  seller  may 
waive  tort  and  sue  for  value  of  goods  without  waiting  for  vendee  to  con- 
vert them  into  cash;  Livingston  v.  Lovgren,  27  Wash.  109,  purchaser  of 
logs  on  which  there  is  lien,  within  thirty  days  in  which  claimant  may 
file  lien  notice,  must  see  that  purchase  money  is  appropriated  to  satis- 
faction of  lien,  or  hp  is  liable  upon  an  implied  contract  to  lien  claimant^ 
up  to  full  value  of  logs. 

General  Citation.— -Buchanan  ▼.  McClain,  110  Ga.  481. 

43  CaL  383.    PEOPLE  v.  KEARNEY. 

Oral  Charge  is  improper  in  criminal  case  except  when  given  by  mutual 
consent,  p.  384. 

Cited  in  State  v.  Fisher,  23  Mont.  552,  noted  under  People  ▼.  Chaiei^ 
26  Cal.  79. 

43  Cal.  385-389.    PEOPLE  v.  BERNAL. 
Service  of  Summons. — In  making  service  of  summons,  and  in  ths 
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retaxn  of  mich  aerrioe,  the  proTiaiona  of  tlio  itatiito  miist  bo  and  hum* 
be  shown  to  have  been  substantiaUy  observed  snd  followed  by  the 
officer;  otherwise  the  proceedingB  cannot  be  supported  upon  a  direct 
appeal  taken,  p.  389. 

An  affidavit  which  fails  to  show  service  upon  the  appellant^  and  is  the 
only  proof  of  service  in  the  record,  is  insutticient  to  sustain  a  judgment 
upon  a  direct  appeal  therefrom:  Linott  v.  Rowland,  lltf  Cat  453.  if  the 
SMipmons  had  been  served  by  any  party  empowered  to  act^  the  affidavit 
thereon  must  show  that  he  was  one  of  the  persons  described  in  the 
statutes:  Black  t.  Clwidenin,  3. Mont.  47.  Upon  an  appeal  from  a  judg- 
ment by  default,  the  record  must  affirmatively  show  jurisdiction  of  the 
defendant^  eiiher  by  his  appearance  or  by  a  proper  service  of  summons^ 
and  no  presumption  can  be  indulged  in  that  there  wks  some  other  and 
different  kind  of  service  made  from  that  appearing  in  the  record:  lonkey 
▼.  Keyes  2>.  Id.  Co.»  21  Nev.  320. 

43  CaL  393-396.    PIEKATT  t.  KEllllSDT. 

Practice— Arbitration^— A  submission  to  arbitration  is  Invalid  unleaa: 
1.  The  parties  by  their  stipulation  authorize  the  clerk  to  enter  the  note 
of  submission  in  the  register;  and  2.  That  the  note  of  submission  is  ia 
fact  entered  by  the  clerk,  p.  395. 

Approved  in  Kettleman  v.  Treadway,  65  CaL  506. 

43  CaL  395-397.    DAVANAY  ▼.  EGGSNHOFF. 

Pleartiiiga  Promiaaory  Note^— A  complaint  on  a  promiaa<N7  note  that 
fails  to  allege  that  the  note  remains  "due  and  unpaid,"  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  p.  397. 

An  allegation  that  the  defendant  has  refused  and  still  refuses  tp 
pay  and  that  there  is  now  due  the  sum,  etc,  is  insufficient;  Scroufe  t. 
Clay,  71  CaL  124. 

Rule  Limited.— In  Wise  v.  Hogan,  77  OaL  188,  it  was  held  that  the 
rule  was  firmly  settled  that  an  averment  of  nonpayment  is  necessary 
to  the  sufficiency  of  a  complaint  for  money  due  on  contract,  but  is  not 
applicable  in  an  action  against  an  administrator,  where  the  complaint 
alleges  nonpayment  by  the  deceased,  and  presentation  and  rejection  by 
the  administrator;  nonpayment  by  the  administrator  ahould  be  presumed 
from  the  alleged  fact  of  his  rejection  of  the  daim.  Ijeading  case  followed 
in  Barney  v.  Vigoreauz,  92  Cal.  632,  and  Hurley  v.  Ryan,  119  CaL  72.  Rule 
of  the  leading  case  admitted  to  be  correct  in  Uershfield  &  Bro.  v.  Aiken, 
3  Mont.  449,  but  the  court  further  held  that  such  a  defect  would  be  cured 
by  anawering  over  and  going  to  trial  on  the  merits.  Cited  and  followed 
in  Vogel  v.  Walker,  3  Utah,  229.  Cited,  also,  in  61  Am.  Dee.  61,  ex- 
tended note. 

General  Citationa.— Cited  in  Tomlmson  v.  Ayrea,  117  CaL  571,  to  Iha 
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poiat  that  an  allegation  that  'there  is  now  dne,"  is  not  an  allegation  of 
''nonpaymeiit.'' 

Pleadings. — U  an  unverified  complaint  on  a  promissory  note  avers  that 
it  has  not  been  paid,  a  general  denial  in  the  answer  puts  in  issne  the  fset 
of  payment,  p.  897. 

In  an  action  to  recover  money  dne,  the  defendant,  under  the  genenl 
denial,  may  prove  payment,  or  that  the  plaintiff  had  transferred  the 
demand  to  another  person:  Wetmore  v.  San  Francisoo,  44  OaL  800. 
Cited  and  followed  in  Bank  of  Shasta  v.  Boyd,  90  OaL  606.  Distingoished 
in  Alden  v.  Carpenter,  7  Colo.  91,  on  the  ground  that  in  Colorado  there 
is  no  such  a  '^ing"  as  a  general  denial  Again  distinguished  on  the 
same  and  other  grounds  in  Watson  v.  LemeUt  9  Oolo.  208.  Approved  in 
Weissman  v.  Bossell,  10  Or^.  76. 

IdeoL — Uf  in  an  action  on  a  promissory  note,  the  pleadings  are  verl- 
iled»  a  denial  on  infomiaticm  and  belief  that  the  note  had  not  been  paid* 
Is  insufficient^  p.  897. 

Cited  in  70  Am.  Dec  826,  extended  note. 

48  0^  896-487.    PEOPLE  t.  CEHTRAL  PACIFIC  SAILSOAD  OOM- 
PANT. 

Constitutional  Law. — ^The  state  revenue  laws  are  not  unconstitutional 
for  want  of  uniformity  where  the  legislature  has  prescribed  different 
modes  for  the  enforcement  of  the  payment  of  delinquent  taxes  in  the 
several  counties,  pp.  438,  434. 

Followed  in  San  Francisco  v.  8.  V.  W.  W.,  64  Cal.  674,  where  a  special 
act  of  the  legislature  providing  for  the  collection  of  taxes  assessed, 
levied,  and  delinquent  in  San  Francisco,  was  declared  constitutional,  rule 
changed  by  new  constitution,  article  IV,  section  6:  Ex  parte  Burke,  59 
CaL  8,  but  the  change  in  the  constitution  was  held  not  to  apply  to  past 
legislation.  It  is  within  the  power  of  the  legislature  o  pass  local  or 
special  laws  regulating  the  compensation  of  county  officers;  State  v. 
Fogus,  19  Nev.  263.  Cited  in  McGiil  v.  .State,  34  Ohio  St.  241,  holding 
that  an  act  of  the  legislature  prescribing  a  different  mode  of  summoning 
jurors  in  one  county  from  that  prescribed  for  the  remaining  counties, 
to  be  constitutional:  State  v.  Shearer,  40  Ohio  St  282,  deciding 
that  the  formation  of  a  school  district  from  territory  within  the  limits 
of  a  township  by  special  act  of  the  legislature,  is  constitutional. 

Idem. — ^Laws  of  a  general  nature  must  have  a  uniform  operation,  p. 
433. 
Cited  in  Edmonds  v.  Herbrandson,  2  N.  Dak.  282. 

Idem — Creation  of  Revenue  Districts. — ^The  constitution  does  not  pro- 
hibit the  creation  of  more  than  one  revenue  district  in  a  county,  nor  the 
:  election  of  assessors  and  collectors  in  each  district,  p.  436. 


em  Notet  on  California  Reports.  48  OU.  437-444 

The  role  of  the  leading  ease  ezpUined,  as  being  founded  on  a  proylsion 
of  the  California  constitution  in  Hntchinson  v.  Ozark  Land  Co.,  67  Ark. 
66S,  88  Am.  St.  Rep.  260,  in  which  a  contrary  rule  was  maintained. 
Approved  in  Rosenborough  y.  Boardman,  67  Cal.  118.  Referred  to  and 
the  principle  followed  in  Gilson  y.  Board  of  Commissioners,  128  Ind.  72. 

Taxation. — ^The  state  has  authority  to  tax  the  property  of  railroads 
lying  within  its  limits,  p.  431. 

Where  lands  have  been  granted  to  a  railroad  company,  and  patents 
thereto  have  been  regularly  issued,  the  lands  became  subject  to  the 
legislative  will  in  the  imposition  of  taxes:  Wisconsin  G.  R.  Co.  v. 
Taylor  Co.,  62  Wis.  66. 

Kew  Trial — Statement—A  statement  on  motion  for  a  new  trial  should 
specify  the  particulars  in  which  the  evidence  is  insufficient,  or  the 
particular  errors  of  law  upon  which  the  party  will  rely,  p.  423. 

Followed  in  Leonard  T.  Shaw,  114  OaL  71;  and  Smith  y.  Smith,  119  Cal. 
186. 

48  011.437-439.    CLBLAND  T.  THORHTOH . 

Damages. — ^If,  through  the  negligence  of  a  party  who  starts  a  fire,  the 
fire  spreads  and  destroys  adjacent  property,  the  one  who  builds  the  fire  is 
liable  for  the  damages,  p.  439. 

Approved  in  The  Louisville,  New  Albany,  &  Chicago  R,  Co.  ▼.  Nitsche. 
126  Ind.  232,  holding  a  railroad  company  liable  for  damages  for  negli- 
gence in  starting  fires.  Cited,  also,  in  30  Am.  St.  Rep.  604,  506,  extended 
note. 

Meaauie  of  Daauigee.— Evidence  as  to  the  cost  of  new  buildings  to 
replace  those  destroyed  is  admissible,  as  furnishing  data  for  an  approxi- 
mate estimate  of  the  valne  of  the  old  buildings,  p.  438. 

It  is  a  general  rule  that  for  permanent  injuries  to  real  or  personal 
property,  the  plaintiff  is  entitled  to  recover  the  depreciation  in  value 
caused  by  the  injury:  Williams  v.  Missouri  Furnace  Co.,  13  Mo.  App.  73. 
Where  buiMtngs  are  destroyed,  the  proper  measure  of  damages  is  the 
vahie  of  the  buildings:  White  t.  C.  M.  &  St.  P.  Ry.  Co.,  1  S.  Dak.  829. 

43  CaL  439-444;  18  Am.  Rep.  148.    PEOPLE  v.  BOWEN. 

Pardon. — An  executive  pardon  removes  from  the  offender  the  disabili- 
ties which  follow  conviction  of  a  felony,  p.  442. 

Referred  to  as  a  case  on  the  subject  of  "pardons,"  in  Singleton  v. 
State,  38  Fla.  804,  66  Am.  St.  Rep.  182,  in  which  the  above  rule  is  ap-^ 
proved.    Cited,  also,  In  69  Am.  Dec.  579,  extended  note. 

An  executive  act  restoring  a  felon  to  the  rights  of  citizenship  is  not  a 
pardon  and  does  not  remove  the  disability  to  testify,  p.  443. 

Cited  in  State  v.  Grant,  79  Mo.  127,  49  Am.  Rep.  224,  where  it  was 
held  that  incompetency  is  one  of  the  incidents  of  a  conviction  of  a 
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felony  and  the  legislature  cannot,  without  trenching  on  the  pardoning 
power  of  the  executive,  do  away  with  it;  and  State  ▼.  Foley,  15  Ker. 
68,  37  Am.  Rep.  460,  holding  that  a  pardon  may  be  granted  after  the 
prisoner  has  suffered  the  full  penalty. 

Pardoning  power  is  the  same  in  its  nature  and  effect  as  that  exercised 
by  the  representatives  of  the  English  crown  in  this  eountry  during 
colonial  times,  p.  442. 

Cited  in  59  Am.  Dec  572,  note. 

An  offender  may  be  pardoned  after  suffering  the  full  penalty  tot  his 
crime,  p.  441. 

Cited  in  60  Am.  Dec  675. 

General  Citations.— Territory  t.  Richardson*  9  Okla.  584;  In  rs  QoaXL' 

tional  Discharge  of  Convicts,  78  Vt  429. 

43  CaL  444-446.    PEOPLE  Y.  LONG. 

Evidence — ^Motion  to  Strike  Out — ^A  motion  to  strike  oat  evidenos 
should  not  be  allowed  in  either  civil  or  criminal  cases,  where  evidence  is 
permitted  to  be  given  without  objection  in  the  first  instance  and  then  a 
motion  to  strike  out  made,  on  grounds  readily  available  when  the  evi- 
dence was  offered,  p.  446. 

Leading  case  approved  in  People  v.  Rolfe,  61  Cal.  542,  where  it  was 
said  that  a  party  is  not  permitted  to  remain  silent  when  evidence  is 
offered,  with  the  privilege  of  accepting  it  if  favorable,  and  afterward 
moving  to  strike  it  out  if  unfavorable:  People  v.  Salorse,  62  Cal.  145, 
holding  that  an  objection  to  the  admission  of  evidence  cannot  be  made 
for  the  first  time  in  the  supreme  court;  Wright  v.  Seymour,  69  CaL  128; 
'People  V.  Samario,  84  CaL  485;  People  v.  Nelson,  86  Cal.  426. 

Doctrine  Limited.— The  rule  of  the  leading  ease  does  not  apply  where 
the  answer  of  the  witness  sought  to  be  stricken  out  is  not  responsive 
to  the  question  addressed  to  him:  People  v.  Dixon,  94  CaL  258.  Leading 
case  cited  and  followed  in  Wheelock  v.  Godfrey,  100  CaL  588;  and  In  re 
Wax,  106  CaL  347,  holding  that  the  withdrawal  of  an  objection  deprives 
the  contestant  of  the  rignt  to  object  afterward  by  moving  to  strike  out. 
8ee,  also,  6  Am.  St.  Rep.  245,  note. 

Confession. — ^A  voluntary  confession  made  to  an  officer  having  the 
prisoner  in  custody,  is  admissible  if  not  induced  by  improper  means,  p. 
446. 

Statements  made  by  a  person  accused  of  crime,  together  with  Ms 
demeanor  at  the  time  of  arrest,  are  always  open  to  inquiry  when  not 
made  under  duress,  or  induced  by  menace,  or  promises  of  immunity) 
State  V.  Phelps,  5  S.  Dak.  490.  The  admission  of  confessions  made  in 
the  defendant's  presence  implicating  him  in  a  homicide  which  were  not 
denied  by  him,  is  not  cause  for  reversal  when  the  jury  were  instructed 
as  to  dangerous  and  unsatisfactory  character  of  such  evidence:  Green 
V.  State,  97  Tenn.  67.    Cited,  also,  in  6  Am.  St.  Rep.  243,  note. 
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48  OaL  447-461.    PSOPLS  r.  WALSH. 

A  challenge  for  implied  bias  must  specify  the  particular  grounds  on 
which  the  challenge  is  founded,  pp.  447,  448. 

Cited  and  approved  in  People  v.  Hopt,  4  Utah,  2^;  Shields  v.  State, 
149  Ind.  400;  and  Southern  Pac.  Co.  v.  Raugh,  49  Fed.  Rep.  701. 

Homicide  held  not  justifiable  under  facts  stated,  p.  449. 
Cited  in  State  y.  Taylor,  143  Mo.  164,  holding  similarly  when  com* 
mitted  to  prevent  a  mere  trespass. 

48  CaL  462-464.     COOMBS  ▼.  ESBBSMIK    a  a  46  CaL  174. 

Hew  TxiaL — ^If  the  court  has  passed  on  a  motion  for  a  new  trial  mad« 
in  due  form  upon  a  settled  statement,  the  order  is  conclusive  on  the 
court  making  it,  and  the  court  cannot  afterward  vacate  the  order  and 
decide  again  on  the  motion,  p.  464. 

Cited  and  followed  in  People  v.  Center,  61  Cal.  194;  0.  P.  Sav.  Bank 
>.  Deuprey,  66  Cal.  170,  but  tU^  rule  is  otherwise  when  the  order  of  the 
court  was  prematurely  or  inadvertently  made;  Dorland  v.  Cunningham, 
66  CaL  486,  holding  that  the  Code  of  Civil  Procedure  authorizes  but  one 
motion  for  a  new  trial,  and  the  order  thereunder  is  final  so  far  as  the 
superior  court  is  concerned;  Lang  v.  Superior  Court,  71  Cal.  493,  deciding 
that  where  a  motion  for  a  new  trial  was  stricken  off  the  calendar,  that 
such  action  of  the  court  was  equivalent  to  a  denial  of  the  motion,  and 
that  the  court  could  not  afterward  set  its  ruling  aside  and  grant  a  re- 
hearing; and  Carpenter  v.  Superior  Court,  76  CaL  697,  holding  that  the 
rule  is  not  affected  by  the  fact  that  terms  of  court  are  abolished.  Whit- 
beck  V.  Montana  etc.  Ry.  Co.,  21  Mont.  107,  108,  applying  rule  ta  appeal- 
able order  granting  judgment  on  pleadings.  In  Lake  v.  Bender,  18  Nev. 
874,  the  leading  case  was  distinguished  on  the  ground  that  there  was 
not  an  intimation  in  the  statutes  of  Nevada  that  the  power  of  the  trial 
court  is  not  coextensive  with  that  of  the  appellate  court  in  the  matter 
of  granting  new  trials.  But  the  leading  case  is  approved  in  Crosby  t. 
Norh  Bonansa  M.  Co.,  23  Nev.  76.  Also,  cited  and  approved  in  Bumham- 
v.  Spokane  Mercantile  Co.,  18  Wash.  211,  212. 

Remedy. — ^The  proper  and  only  redress  is  an  appeal  to  the  supreme 
court,  p.  464. 

Approved  in  People  v.  Center,  61  Cal.  194;  Goyhinech  v.  Goyhinech,  80 
OsL  409,  deciding  that  where  a  judgment  or  order  is  itself  appealable, 
the  appeal  must  be  taken  from  such  order  or  judgment,  and  not  from 
a  subsequent  order  refusing  to  set  it  aside;  and  Crosby  v.  North  Bonansa 
M.  Co.,  28  Nev.  76. 

43  Cal.  466  458.    EX  PARTE  MURRAY. 

Habeas  Corpus. — ^Upon  habeas  corpus,  if  the  court  whose  judgment  Is 
assailed  be  one  of  competent  jurisdiction  to  render  a  final  judgment,  tha 
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appellate  court  will  only  inquire  if  the  judgment  as  rendered  be  iipoa 
its  face  certain  and  definite  in  terms,  so  that  it  may  be  known  what 
punishment  the  prisoner  is  to  suffer,  p.  467. 

The  rule  of  the  leading  case  is  approved  by  the  cases  citing  it.  The 
sentence  of  the  court  is  sufiicient  which  shows  the  offense  of  which  Ihe 
defendant  had  been  convicted,  and  the  penalty  imposed:  £x  parte  Raye, 
63  CaL  492.  Where  the  judgment  in  the  record  shows  sentence  for  petit 
larceny,  second  offense,  it  is  good:  £x  parte  Young  Ah  Qow,  73  CaL  442. 
A  judgment  is  sufiicient  as  stating  the  general  offense  ''murder,'*  al- 
though the  degree  of  the  murder  is  not  given:  People  v.  McNulty,  93  OaL 
444.  A  judgment  Is  sufficient  whi<^  recites  '^hat  whereas,  ihe  said 
Geo.  Stephen,  having  been  duly  convicted  in  this  court  of  the  erime  of 
establishiiig  and  carrying  on  a  saloon,  and  there  selling  and  giving  away 
malt  liquors  without  a  license,"  et  cetera;  £x  parte  Stephen,  114  CaL 283. 
All  that  is  necessary  is  that  the  judgment  shall  sufficiently  ezpresa  tluit 
which  is  adjudged;  it  need  contain  no  recital  of  the  facts  upon  which  it 
is  based:  People  v.  Kelly,  120  Cal.  27^  A  judgment  by  a  court  of 
competent  jurisdiction,  valid  upon  its  face,  is  an  unanswerable  retun  to 
a  writ  of  habeas  corpus,  issued  for  the  release  of  a  person  imprisoned 
by  virtue  of  such  judgment:  Smith  v.  Hess,  91  Ind.  429.  If  a  magistrate 
be  an  officer  de  facto,  his  judgments  will  be  as  unquestionable  in  col- 
lateral proceedings  by  habeas  corpus  as  if  he  were  a  magistrate  de  jure: 
Parks,  Petr.  for  Writ  of  Habeas  Corpus,  3  Mont.  432.  A  person  held  in 
custody  under  a  regular  commitment  of  a  justice  of  the  peace,  will  not 
be  discharged  on  habeas  corpus,  unless  it  appears  that  the  jurisdiction  oi 
the  justice  has  been  exceeded,  or  the  commitment  issued  without  au- 
thority of  any  judgment,  order,  a  decree  of  any  court:  Ex  parte  Win- 
ston, 9  Nev.  75. 

Jurisdiction  of  Police  Court— Collateral  Attack.— The  police  court  of 
San  Franciseco  is  not  of  inferior  jurisdiction  in  the  sense  that  upon 
mere  collateral  inquiry  nothing  is  to  be  intended  in  support  of  its  judg- 
ment, when  rendered  in  a  particular  case,  included  by  general  definition 
in  that  class  of  criminal  eases  over  which  jurisdiction  has  been  conferred 
upon  it  by  law,  p.  468. 

Overruled. — Mere  dictum:  Ex  parte  Kearney,  55  CaL  214,  218,  holding 
that  police  court  of  San  Francisco  is  of  inferior  jurisdiction,  and  the 
evidence  of  its  proceedings  must  affirmatively  show  jurisdiction  of  the 
person  of  the  defendant  and  over  the  subject  matter. 

43  CaL  458-467.    VASSAULT  v.  EDWARD& 

Specific  Pertormance.— A  contract  will  not  be  spedflcaUy  enforoed  un- 
less it  is  mutual,  p.  464. 

The  general  rule  of  the  leading  case  approved  in  the  cases  citing  it. 
A  contract  calling  for  the  exercise  of  personal  skill  cannot  be  specifically 
enforced:  Sturgis  v.  Galindo,  59  CaL  31:  43  Am.  Rep.  239;  and  Lattin  v. 
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Hazard,  91  OaL  01.  The  rule  as  to  the  inability  of  courts  to  compel 
specific  performance  of  a  contract  for  "personal  services"  is  not  applicable 
where  the  personal  services  have  been  fully  or  substantially  performed: 
King  V.  Gildersleeve,  79  Cal.  510.  An  acknowledged  eicecutory  contract 
of  a  married  woman  for  the  sale  of  her  separate  real  estate  is  not  en- 
forceable against  her,  and  cannot  be  specifically  enforced  by  her  against 
the  vendee:  Ranbury  v.  Arnold,  9  Oal.  608.  But  an  original  lack  of 
mutuality  in  the  right  to  specific  performance  will  not  predude  the 
enforcement  of  the  contract,  where  this  want  has  been  removed  at  the 
time  the  action  is  brought;  Sayward  ▼.  Houghton,  119  Oal.  648.  Cited 
in  Glaypool  v.  Board  of  School  Commissioners,  132  ^d.  27l»  in  which  the 
rule  is^  discussed,  espeoially  as  regards  exceptions  thereto.  Optional  con- 
tracts »are  almost  uniformly  enforced  after  the  one  who  has  had  tbs 
privilege  of  accepting  them  has  exercised  his  privilege  in  such  a  mode 
as  to  bind  himself  by  the  contract.  From  that  moment  it  becomes  mu- 
tual: 5  Am.  St.  Rep.  113,  extended  note.  For  other  citations  under  this 
rule  see  cases  coUeeted  under  syllabi  four  and  five. 

An  executory  contract  for  the  sale  of  real  estate,  signed  by  the  vendor 
•lone  satisfies  the  requirements  of  the  statute  of  frauds,  p.  464. 

Rule  approved  in  the  citations  following:  McDonald  v.  Huff,  77  OsL 
282;  Scott  v.  Glenn,  87  Cal.  225;  Cavanaugh  v.  Casselman,  88  Cal.  649, 
651;  ^ason  v.  Lingle,  148  CaL  867,  but  holding  rule  as  to  mutuality  of 
remedy  inapplicable  under  facts  stated;  McPherson  v.  Fargo^  10  S.  Dak. 
616, 66  Am.  St.  Rep.  727,  holding  vendee  bound  under  such  contract  when 
he  accepts  and  records  it,  even  without  his  signature;  Meux  v.  Hogue,  91 
CaL  447,  holding  that  although  it  is  unnecessary  for  the  vendor  of  real 
property  to  subscribe  the  agreement  for  its  sale,  yet  where  the  agree- 
ment is  made  through  agents  acting  under  verbal  authority,  subject  to 
the  approval  of  the  owner,  it  is  necessary  that  the  vendor  should  know 
its  contents  and  approve  and  ratify  it  before  it  becomes  binding  on  the 
other  party:  Scott  v.  Glenn,  98  Cal.  171,  deciding  that  the  signature  of 
vendor  to  the  contract,  taken  in  connection  with  a  delivery  thereof  to  the 
vendee,  and  a  partial  payment  thereunder,  binds  both  parties:  Peevey  v. 
Houghton,  72  Miss.  924;  48  Am.  St.  Rep.  694;  and  Ide  v.  Leisler,  10  Mont. 
15;  24  Am.  St.  Rep.  22.  See,  also,  7  Am.  Dec.  290,  note;  and  5  Am.  St. 
Rep.  113,  note. 

In  an  action  to  enforce  an  agreement  required  by  the  statute  of 
frauds  to  be  in  writing,  an  averment  that  the  agreement  was  made 
is  sufficient,  without  alleging  that  it  was  reduced  to  writing  and  signed, 
p.  463. 

The  citations  show  this  to  be  a  settled  rule  of  pleading.  Where,  under 
the  statute,  an  agreement  is  required  to  be  in  writing,  such  agreement, 
if  in  other  respects  properly  pleaded,  will  be  presumed  to  hfivp  been  in 
writing  for  the  purpose  of  testing  the  sufficiency  of  the  pleadings: 
Reagan  v.  Justice's  Court,  75  Cal.  256. 

Exception. — An  exception  to  the  rule  arisM  in  cases  where  the  oon- 
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tract  must  necessarily  be  in  writing  to  confer  jurisdiction:  Rea^n  ▼. 
Justice's  Court,  76  CaL  255.  Leading  case  approved  in  Emerson  y.  Bergin, 
76  Cal.  202;  Broder  y.  Conklin,  77  Cal.  336,  holding  that  a  defendant 
relying  upon  the  defense  of  the  statute  of  frauds  must  plead  it;  and 
Bradford  Investment  Co.  v.  Joost,  117  Cal.  207,  expressly  affirming  the 
rule.  Cited,  also,  in  16  Am.  Dec.  149,  note;  and  86  Am.  Dec  685, 
note. 

Spedfio  Perfomuuice. — ^If  under  an  executory  contract  for  the  sale  of 
land,  the  time  for  completion  of  the  purchase  is  extended,  an  acceptance 
by  the  Yendee  of  the  Yendor's  offer  within  a  reasonable  time  makes  a 
binding  contract  of  sale,  which  may  be  specifically  enforced,  p.  464. 

Cited  and  a  similar  holding  made  in  Ide  y.  Leisler,  10  Mont.  14;  24  Am. 
8t.  Rep.  21;  Spires  y.  Urbahn,  124  Cal.  Ill,  as  reviewing  Cooper  v.  Pena, 
21  Cal.  404,  granting  specific  performance  in  such  cases  though  mutuality 
did  not  exist  originally.  Approved  in  Johnston  y.  Trippe,  33  Fed.  Rep. 
636. 

An  executory  contract  of  sale,  when  its  terms  are  accepted  and  acted 
upon  by  the  vendee,  becomes  a  binding  contract  of  sale,  p.  464. 

Approved  in  Ck>rdon  v.  Darnell,  6  Colo.  306;  Byers  v.  DenYer  C.  R.  Goi. 
18  Colo.  566;  and  WeaYcr  v.  Burr,  81  W.  Va.  775,  dissenting  opinion  of 
Snyder,  J. 

Where  time  is  of  the  essence  of  the  contract^  the  court  has  no  power 
to  extend  it,  p.  468. 

Cited  in  McDonald  y.  Huff,  77  CAl.  288;  Lamed  y.  Wentworth,  114  Qa. 
222,  holding  acceptance  of  offer  ineffectual  if  after  time  limited  thereia. 

48  CaL  467-477.    McLBSAN  ▼.  BENTON.    S.  C  81  (M,  29;  73  OaL  329L 

Acknowledgment  of  Married  Woman. — ^If  the  certificate  of  acknowledg- 
ment of  the  deed  of  a  married  woman  for  her  separate  property  does  not 
state  that  she  was  examined  by  the  notary  without  the  hearing  of  her 
husband,  and  that  she  was  made  acquainted  with  the  contents  of  the 
instrument,  it  is  radically  defective  and  void  as  to  her,  p.  272. 

The  general  rule  that  the  acknowledgment  of  a  married  woman  is  an 
essential  part  of  the  execution  of  a  deed  by  her,  and  that  to  make  the 
acknowledgment  valid  the  provisions  of  the  statute  must  be  strictly 
complied  with,  is  approved  by  the  following  cases:  Leonis  v.  Lazzarovich, 
55  Cal.  58,  holding  that  a  court  of  equity  cannot  reform  a  certificate  of 
acknowledgment;  Hand  v.  Hand,  68  CaL  140;  Bollinger  v.  Manning,  79 
CaL  11;  Wambole  v.  Foote,  2  Dak.  Ter.  23,  holding  that  the  private  ex- 
amination of  a  married  woman  is  personal,  and  is  a  matter  in  which  she 
cannot  be  represented  by  another;  and  A.  S.  &  L.  Assn.  y.  Burghardt, 
10  Mont.  326,  61  Am.  St.  Rep.  508,  holding  that  where  a  mortgage  of  a 
homestead  was  void  imless  executed  by  the  husband  and  wife,  the  ac- 
knowledgment was  an  essential  part  of  the  execution  by  the  vrife. 

Abandonment  of  L«nd.--An  attempted  sale  of  land  which  fails  be- 
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cause  of  a  defect  in  the  deed  is  not  an  abandonment.    There  cannot  be 
an  abandonment  to  a  particular  person  or  for  a  consideration,  p.  476. 

Abandonment  is  a  matter  of  intention,  and  there  is  no  such  thing  as 
an  abandonment  to  a  particular  person  or  for  a  consideration;  Middle 
Creek  D.  Co.  v.  Henry,  15  Mont.  677,  an  action  to  determine  water  rights. 
Cited,  also,  in  40  Am.  Dec.  465,  note;  and  51  Am.  Rep.  460,  note. 

General  Citations.— Cited  in  the  same  case,  iifter,  73  Cal.  337,  to  th« 
point  that  on  the  death  of  the  husband,  the  wife  and  children  became 
tenants  in  common  in  the  common  property.  Same  case,  73  Cal.  339, 
where  the  court  referred  to  the  general  supposition  of  the  court  in  the 
ease  before,  that  an  unacknowledged  lease  for  a  term  of  years  by  a  mar- 
ried woman  was  valid;  but  on  consideration  the  court  held  it  created 
only  a  tenancy  at  wilL  bame  case,  73  CaL  344,  the  court  apparently  re- 
ferring to  the  holding  of  the  case  before,  that  actual  possession  of  land 
was  necessary  to  entitle  a  party  to  the  benefits  of  the  Van  Ness  Ordl- 
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Profane  Swearing. — ^A  municipal  legislative  body  if  empowered  by  the 
legislature  to  prohibit  or  suppress  practicj^s  against  good  morals  or  pub- 
lie  decencfy,  may  by  ordinance,  punish  the  uttering  of  profane  language, 
whether  uttered  frequently  or  only  once  by  the  same  person,  p.  480. 

So  an  ordinance  establishing  fire  limits  in  San  Francisco  is  valid:  Mc« 
Closkey  ▼.  Kreling,  76  CaL  512.    Cited,  also,  in  34  Am.  Dec  642,  note. 

General  Citationa.— Referred  to  in  26  Am.  Dee.  48,  note,  as  sustaining 
the  proposition  that  where  a  conviction  is  had  under  a  void  municipal 
oidinanee,  the  one  convicted  may  be  diseharged  on  habeas  corpus. 

48  CaL  482-484.    THOMPSON  ▼.  LYNCH. 

New  Trial.— The  right  to  give  notice  of  fntention  to  move  for  a  new 
trial  is  lost,  when  the  right  to  move  for  a  new  trial  is  lost,  p.  483. 

Cited  and  followed  in  People  v.  Center,  61  CaL  104;  and  Cooney  v.  Fur- 
long, 66  CaL  522. 

Idem. — ^An  order  striking  a  notice  of  motion  for  a  new  trial  ftom  the 
files  ceases  to  be  a  subject  of  review  after  sixty  days,  and  a  party  can- 
not move  to  vacate  it  and  then  appeal  from  the  order  denying  his  motion, 
p.  484. 

The  time  allowed  for  an  appeal  cannot  be  extended  by  an  order  refus- 
ing to  vacate  or  vacating  an  appealable  order:  Insurance  Co.  v.  Weber, 
2  N.  Dak.  246.    Approved  in  Vert  v.  Vert,  8  S.  Diak.  623. 

General  Cit«tioB.--Casteel  v.  State,  9  Wyo.  276. 
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48  Gal.  485-492.    HOBBS  ▼.  DUFF. 

If  the  opposite  party,  without  reserving  his  right  to  object  for  want 
of  notice  of  motion  for  a  new  trial,  settles  the  statement,  or  files  amend- 
ments, he  waives  the  right  to  notice,  pp.  491,  492. 

Cited  in  Harrigan  v.  Lynch,  21  Mont.  42,  noted  under  Williams  v. 
Gregory,  9  Cal.  76.  Objection  that  a  motion  for  a  new  trial  is  not  given 
in  time  must  be  taken  in  the  court  below,  or  it  will  be  deemed  to  have 
been  waived,  and  the  time  extended  by  consent:  Brichman  v.  Ross,  67 
Cal.  602.  Where  a  statement  was  settled  and  certified  according  to 
law,  without  any  objection  taken,  or  right  to  object  thereafter  reserved, 
any  irregularity  in  the  proceeding  upon  the  motion  was  waived:  Savings 
and  Loan  Society  v.  Moore,  68  OaL  158.  Approved  in  Schiefferly  ▼. 
Tapia,  68  Cal.  185,  w^iere  an  objection  that  a  notice  of  intention  to  mons 
for  a  new  trial  was  not  filed  in  time  was  deemed  waived;  Simpson  v. 
Budd,  91  Cal.  491,  where  the  court  say  that,  *^  has  been  assumed  if 
not  directly  decided,  that  the  time  for  giving  notice  of  motion  for  a 
new  trial,  as  well  as  for  every  other  step  to  be  taken  in  relation  thereto^ 
may  be  waived  or  extended  by  consent." 

Attomeyft— Substitution  ol— The  proceedings  in  a  cause  on  behalf  of 
the  parties  thereto  must  be  conducted  by  their  respective  attorneys  until 
their  authority  is  revoked,  or  other  attorneys  substituted,  p.  491. 

But  in  Shirley  v.  Burch,  16  Oreg.  8,  it  was  held  that  a  notice  of  appeal 
is  sufficient,  although  signed  by  attorneys  who  were  not  the  attorneys  of 
the  appellants  below,  and  no  substitution  had  been  made  in  the  manner 
provided  by  the  Civil  Code.    Cited,  also,  in  76  Am.  Dec  266,  note. 

Evidence. — A  defendant  is  not  injured  by  the  admission  of  parol  evi- 
dence to  establish  title  to  real  estate,  when  written  testimony  is  also 
introduced  to  prove  the  same  title,  and  the  parol  testimony  does  not 
add  to  or  contradict  it,  p.  489. 

Approved  and  followed  in  Crim  ▼.  Eessing,  89  CaL  491;  23  Am.  St.  Bep. 


43  Cal.  492-494.    PEOPLE  v.  OLVERA. 

Taxes  assessed  on  the  property  of  an  estate  pending  administration, 
are  not  claims  required  to  be  presented  for  allowance,  p.  494. 

Followed  in  Hancock  v.  Whitmore,  60  CaL  523.  Cited  in  Estate  of 
Freud,  31  Cal.  671,  sustaining  right  of  executor  to  pay  off  existing  liens 
and  redeem  from  mortgage,  though  not  presented  as  a  claim. 

43  CaL  497-502.    LAlfDSR  ▼.  CASTRO. 

Attorney  in  Fact,  who  executes  a  note  binding  principal^  Is  not  per- 
sonally liable  therefor,  even  if  he  had  no  authority  to  make  the  note, 
p.  501. 
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Approved  in  Melone  ▼.  Euffino,  129  Cal.  623,  524,  79  Am.  St.  Rep.  134, 
135,  noted  under  Hall  ▼.  Crandall,  29  QaL  568;  diseenting  opinion  in 
Andrus  v.  Blazzard,  23  Utah  264,  majority  holding  guardian  who  mort- 
gages realtj  of  ward  to  pay  debts  is  personally  liable,  Blanchard  t. 
E^auli,  44  Cal.  450,  452,  where  a  promissory  note  given  by  trustees  of  a 
company  was  held  not  to  bind  the  trustees  personally;  Bean  v.  Pioneer 
Hining  Go.,  66  CaL  466;  56  Am.  Rep.  108,  holding  that  a  note  signed 
Tioneer  Mining  Company,  John  E.  Mason,  Supt.,"  did  not  bind  the' 
superintendent;  Wallace  v.  Bentley,  77  CaL  21;  11  Am.  St.  Rep.  233, 
deciding  that  an  agent  is  not  liable  as  principal  on  a  contract  for  sale 
of  land  if  the  contract  does  not  contain  apt  words  binding  him  person- 
ally; Senter  ▼.  Monroe,  77  Cal.  351,  to  the  same  effect;  and  Hefron  y. 
Pollard,  73  Tex.  102,  15  Am.  St.  Rep.  770,  where  it  was  held  that  the 
proper  action  was  not  upon  the  contract  itself,  but  upon  the  implied 
warranty  or  for  deceit.  Cited,  also,  in  89  Am.  Dec.  69,  note;  11  Am.  St. 
Rep.  234,  note;  and  22  Am.  St.  Rep.  611,  note. 

43  OO.  506-509.    RAIMOND  t.  ELDRIDGE. 

Nonsuit— Grounds  for  the  motion  must  be  precisely  stated  and  nous 
siher  than  those  stated  can  be  considered  in  passing  upon  the  motion,  or 
in  reviewing  the  same  in  the  appellate  court,  p., 506. 

Rule  approved  in  Shain  v.  Forbes,  82  CaL  582;  Daley  v.  Rubs,  86  CaL 
117;  and  Bronzan  v.  Drobaz,  93  CaL  650.  Referred  to  but  not  commented 
upon  in  Mattoon  v.  Fremont  £.  &  M.  V.  R.  Co.,  6  8.  Dak.  198. 

Exception. — ^Where  the  defects  cannot  be  corrected  by  amendment,  the 
error  of  not  specifying  the  grounds  of  the  motion  is  immaterial:  Daley 
V.  Ross,  86  CaL  117. 

Statute  ol  Limitatioiis^— A  defsndaat,  to  avail  of  the  statute,  must 
show  adverse  possession  of  demanded  pr»iises  for  the  statutory  period, 
p.  608. 

CSted  in  Townsend  v.  Edwards,  25  Fla.  688. 

48  CttL  609-511.    PATTEN  v.  HICK& 

Statute  of  Frauds.— A  verbal  contract  not  to  be  performed  within  one 
jear  from  the  making  thereof,  is  void,  p.  511. 

Referred  to  in  Feeney  v.  Howard,  79  CaL  535,  12  Am.  St.  Rep.  170, 
holding  that  if  a  plaintijBT  relies  upon  a  contract  within  the  statute,  a 
denial  of  the  contraet  is  sufficient  to  raise  the  question  of  its  validity 
under  the  statute.    Cited  in  93  Am.  Dec.  88,  note. 

Idem.— For  labor  and  services  performed  under  a  contract  void  under 
the  statute,  recovery  may  be  had  on  a  quantum  meruit,  p.  511. 

Rule  approved  in  Lapham  v.  Osboume,  20  Nev.  177;  and  Towsley  v. 
Moore,  30  Ohio  St.  191,  27  Am.  R«p.  489,  holding  that  where  a  contraol 
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void  under  the  statute  has  been  fully  performed  hy  one  party,  the  other 
having  obtained  its  benefits,  cannot  refuse  to  pay  its  reasonable  value. 

43  Oal.  511-514.    MOOSE  v.  B£SS£. 

Sale  of  Pre-emptioii  Sight  under  execution  passes  no  interest  in  iJie 
land  which  will  enable  the  purchaser  thereunder  to  procure  the  title 
through  pre-emption  laws,  p.  614. 

Followed  in  Rupert  v.  Jones,  119  Cat  112.  Approved  in  Rio  Grands 
etc.  Ry.  V.  Telluride  etc.  Oo.,  23  Utah,  41,  one  settling  on  unsurveyed 
government  land,  who  in  good  faith  complies  with  statutory  requin- 
ments,  derives  no  right  tnereto  by  purchasing  claim  of  prior  settler. 

43  Oal.  515-526.    HICKS  ▼.  HURRAY. 

Mechanic's  lien  law  is  not  unconstitutional  on  the  ground  that  it  ooa< 
fiscates  private  property,  p.  521. 

Cited  in  Jones  v.  Great  Southern  Fireproof  Hotel  Co.,  86  Fed.  Rep. 
382,  holding  that  an  act  giving  sub-contractors  a  lien  on  the  building  aaid 
land  for  the  amount  of  their  claim  for  services  or  materials,  without  le- 
gard  to  the  amount  still  due  the  principal  contractor  and  limited  only  by 
the  original  contract  price  to  be  paid  by  the  owner,  is  not  unconstitu- 
tional; Griffith  V.  Maxwell,  20  Wash.  412,  as  to  provision  for  attorney^ 
lees  in  such  law. 

Mechanic'i  Lien. — If  a  person  claiming  a  medianie's  Uot  signs  the  ven- 
fication  attached  to  the  claim  this  is  a  sufficient  signing  of  the  daim»  p. 
621. 

Cited  in  Deatherage  v.  Woods,  37  Kan.  62,  holding  that  the  signing  of 
the  verification  by  one  member  of  the  firm  is  sufficient;  and  in  Pain  v. 
Isaacs,  10  Wash.  175,  deciding  that  the  statute  does  not  require  the 
claims  to  be  signed  at  all,  if  it  appears  in  the  statement  who  the  claim- 
ants are;  but  the  court  apparently  rely  upon  the  opinion  of  Crockett» 
J.,  dissenting  in  part,  p.  522,  rather  than  upon  the  opinion  of  the  court. 

It  is  necessary  that  the  claim  for  the  benefit  of  such  lien  shall  state 
the  name  of  the  owner  or  reputed  owner  of  the  premises,  p.  521. 

Approved  in  Phelps  v.  M.  C.  0.  M.  Co.,  49  CaL  339. 

Pleadings. — Facts  essential  to  the  support  of  a  case  must  be  alleged 
in  the  pleadings,  and  evidence  upon  omitted  facts  'cannot  be  admitted^ 
p.  522. 

Findings  of  fact  outside  the  issues  raised  by  the  pleadings  and  con- 
trary to  their  admissions  will  be  disregarded  on  appeal  from  their  judg- 
ment: Ortega  v.  Cordero,  88  Cal.  226.  Neither  stipulations  nor  admis- 
sions can  make  a  case  broader  that  it  is  by  aUegation:  Tucker  v.  Parks» 
7  Colo.  68.  Cited  in  Ellis  v.  Rademacher,  125  Cal.  558,  on  point  that  court 
cannot  grant  any  relief  not  warranted  by  avermenjts  of  complaint. 
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General  Citations.— Dissenting  opinion  of  Crockett,  J.,  referred  to  In 
76  Am.  Dec.  608,  note,  to  the  point  that  notice  of  mechanic's  lien  need 
not  set  out  the  items  of  account,  a  general  statement  of  the  demand 
showing  its  nature  and  character  being  sufficient. 

43  Cal.  526-530.    MARQUAST  ▼,  BRADFORD. 

Abandonment  and  estoppel  in  pais  distinguished,  p.  528. 

Cited  in  Wolff  ▼.  Canadian  Padflc  etc  Co.,  123  OaL  539,  holding  motion 
not  abandoned  under  facts  stated. 

General  Citation8.--Cited  in  40  Am.  Dec.  464,  to  the  point  that  stand- 
ing by  when  a  sale  of  property  in  which  an  interest  is  claimed  is  made» 
without  objecting,  is  not  sufficient  evidence  of  an  abandonment*  It  ia 
questionable  whether  and  such  holding  is  to  be  found  in  the 
leading  case.  Referred  to  in  85  Am.  Dec.  171,  as  a  ease  on  estoppel  in 
pais. 

48  GaL  530-538.    PSOPLS  ▼.  BROTHERTON. 

An  imqualified  expression  of  opinion  Is  ground  for  ohallenge  for  Im- 
pUed  bias,  p.  531. 

But  mere  hypothetical  opinions  founded  upon  hearsay,  and  nnaoeom- 
panied  with  malice  or  ill-will,  would  not  come  within  the  rule  of  the 
leading  case:  People  t.  Murphy,  45  Cal.  142,  Approved  in  State  ▼. 
Morgan,  23  Utah,  225,  where  juror  had  prejudiced  case  beforehandy  but 
made  false  answers  on  voir  dire,  new  trial  granted. 

43  CaL  534-541.    PEOPLE  ▼.  MORSE. 

An  assessor  may  assess  and  place  a  valuation  on  a  block  or  part  of  a 
block  in  a  city,  as  a  whole,  when  one  man  owns  it,  without  placing  a 
separate  valuation  on  the  several  lots  into  which  it  is  divided,  p.  541. 

Approved  in  People  v.  Culverwell,  44  Cat  622.  Cited  in  Spiech  v.  Tier- 
ney,  522,  sustaining  en  masse  assessment  of  contiguous  lots;  Co-opera- 
tive etc  Assn.  v.  Green,  5  Idaho,  665,  two  contiguous  town  lots  owned 
by  same  person  may  be  jointly  assessed,  and  one  valuation  fixed  for 
■aid  lots.  Distinguished  in  People  v.  Clunie,  70  Cal.  507,  deciding  that 
city  lots  must  be  separately  assessed,  and  a  separate  valuation  placed 
on  each.  Overruled  in  Gadwalader  v.  Nash,  73  Cal.  50.  Expressly  af- 
firmed in  Cooper  v.  Miller,  113  Cal.  243,  a  case  where  five  lots  owned  by 
one  person  were  assessed  and  a  valuation  placed  upon  them  as  a  whole. 
lisading  case  approved  in  Roth  v.  Gabbert,  123  Mo.  30,  in  which  it  is  held 
that  the  mode  of  use  is  important  in  determining  whether  lots  may  be 
assessed  as  a  whole;  and  in  Land  &  River  Imp.  Co.  v.  Bardon,  45  Fed. 
Rep.  709. 

County  Indebtedness. — ^LegiBlature  cannot  require  the  creditors  ef  » 
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county  to  accept  new  cTidences  of  indebtedness,  different  in  tenns  tiom 
the  old,  p.  540. 

Cited  in  68  Am.  Dec.  300,  note. 

General  Citation.— Pettibone  y.  Fitzgerald,  62  Neb.  872. 

43  OaL  642-543.    JOHNSON  t.  MUIR. 

Motion  for  New  Trial  on  Affidavits.— When  an  application  for  a  new 
trial  is  made  on  affidavits,  the  affidavits  used  in  the  hearing  of  the  mo- 
tion must  be  identified  by  the  indorsement  of  the  judge  or  cleric,  p.  542. 

On  an  appeal  from  an  order  refusing  a  new  trial  affidavits  embodied 
in  the  record,  and  marked  filed  by  the  clerk,  will  not  be  considered  unless 
they  are  contained  in  and  form  part  of  a  bill  of  exceptions  or  state- 
ment, or  are  otherwise  identified  by  the  judge;  Fish  v.  Benson,  71  OaL 
481.    Approved  in  Mining  Co.  v.  Weinstein,  7  Mont.  351. 

43  CttL  543-552.    BSTATS  OF  SIMMON& 

Administrator's  Commissions  must  be  based  on  ike  vahie  of  tb%  estate 
taken  into  possession  and  accounted  for,  p.  549. 

But  executors  of  the  last  will  of  a  deceased  person  are  not  entitled  to 
commissions  on  the  value  of  a  piece  of  land  of  which  they  had  taken 
possession  but  which  was  afterwards  determined  not  to  belong  to  the 
estate:  In  re  Ricaud,  70  OaL  71.  Referred  to  in  In  re  Dewar's  Estate, 
10  Mont.  438. 

In  determining  administrator's  commissions,  the  inventory  is  only 
prima  facie  evidence  of  value,  p.  540. 

Approved  in  Estate  of  Carver,  123  OaL  106,  approving  such  allowance 
in  absence  of  evidence  as  to  unfairness  of  valuation;  Estate  of  Fernan- 
dez, 119  Cal.  584,  585,  holding  that  commissions  cannot  be  allowed  upon 
any  greater  amount  than  the  sum  for  which  the  property  was  actually 
sold;  and  in  Horton  v.  fiarto,  17  Wash.  678. 

Estate  cannot  be  charged  with  attorney's  fees  for  procuring  letten  of 
sdministration,  p.  547. 

Cited  in  Estate  of  Byrne,  122  OaL  261,  disallowing  admlniatrator'a  ex- 
penses prior  to  application  for  letters;  In  re  McKinney,  112  OaL  463, 
holding  that  it  is  within  the  discretion  of  the  court  to  allow  costs  in  an 
unsuccessful  contest  of  a  will  before  probate. 

Administrator  should  be  allowed  expenses  necessarily  incnrred,  p.  561. 
Cited  in  note  to  Fletcher  v.  American  etc.  Co.,  78  Am.  St.  Rep.  203,  on 
general  subject. 

43  CaL  552-556.    PEOPLE  v.  VALENCIA. 

Murder.— When  the  instructions  of  the  court  on  a  material  point  are 
contradictory,  there  should  be  a  new  trial,  p.  556. 
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ApproTed  in  People  ▼.  Anderson,  i4  Gal.  60;  People  ▼.  Wong  Ah 
Kgow,  54  CaL  154,  35  Am.  Rep.  71,  holding  that  an  erroneons  instnictioii 
is  not  cored  by  a  correct  statement  of  the  law  in  another  part  of  the 
charge;  People  ▼.  Messersmith,  57  Gal.  575,  holding  the  following  in- 
stmctions  erroneous:  "That  insanity  must  be  proved  beyond  a  reason- 
able doubt,  and  in  that  connection  read  to  the  jury  a  decision  to  the 
effect  that  it  is  sufBeient  to  prove  insanity  by  preponderance  of  evi- 
dence"; Haight  V.  Vallet,  89  GU.  240,  23  Am.  St.  Rep.  468,  where  the 
rule  was  applied  in  a  dvil  case;  and  MeOIaine  v.  Territory,  1  Wash.  353. 

The  question  of  deliberation  and  premeditation  is  pecoliarly  within 
the  province  of  the  jury  to  determine,  p.  556. 

Approved  in  People  v.  Ah  Lee,  60  OsL  86,  and  People  v.  Chew  Sing 
Wing,  88  OaL  271. 

Murder  in  First  Degree.^^The  wilful  and  felonious  killing  of  another 
does  not  constitute  murder  in  the  first  degree,  but  there  must  also  be 
deliberation  and  premeditation,  p.  555. 

Approved  in  People  v.  Guance,  57  Gal.  154,  holding  an  instruction,  that 
"it  the  jury  find  from  the  evidence  that  the  defendant  killed  the  de- 
ceased, and  that  such  killing  was  with  malice  aiorethought,  you  will 
find  the  defendant  guilty  of  murder  in  the  first  degree,"  to  be  erro- 
neous; and  State  v.  Wong  Fun,  22  Nev.  341,  holding  that  the  words 
'^malice  aforethought"  are  not  synonymous  with  "wilful,  deliberate, 
and  premeditated." 

Indictment. — ^An  indictment  is  good  which  charges  a  person  as  prin- 
cipal in  one  count  and  as  accessory  in  another  eount»  p.  556. 
Approved  in  State  v.  Hamlin,  47  Conn.  119. 

43  Gal.  557-560.    PEOPLE  v.  GIBBONS. 

Preliminary  Examination  of  Prisoner. — ^A  Justice  of  the  peace  has 
no  authority  to  administer  an  oath  to  a  prisoner,  upon  his  preliminary 
examination,  nor  to  hear  or  receive  testimony  from  him  in  that  pro- 
sseding,  pu  559. 

Rule  changed  by  code.— Under  the  code  a  person  accused  of  crime  may 
become  a  witness  for  or  against  himself  at  a  preliminary  examination, 
and  his  testimony  may  be  used  in  evidence  against  him  on  his  subse- 
quent trial:  People  v.  Kelly,  47  Gal.  125.  The  rule  laid  down  in  People 
V.  Kelly,  supra,  approved  in  State  v.  Glass,  50  Wis.  222;  36  Am.  Rep. 
647. 

43  GaL  560-564.    PEOPLE  ▼.  BTTRT. 

Repeal  by  Implication. — ^Where  a  subsequent  act  Is  repugnant  to  a 
prior  one,  the  last  operates,  without  any  repealing  clause,  as  a  repeal 
of  the  first,  p.  664. 

Notes  Gal.  Rep.— 139 
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Approved  in  People  v.  Sargent,  44  Cal.  432,  holding  that  an  act  an- 
thorizing  the  levy  of  a  tax  for  school  purposes  not  to  exceed  fifty  cents 
on  the  hundred  dollars,  is  in  conflict  with  and  repealed  by  a  subsequent 
act  providing  that  the  levy  shall  not  exceed  thirty- five  cents;  In  the 
Matter  of  Yick  Wo,  68  Cal.  304,  deciding  that  in  order  for  a  subsequent 
act  to  repeal  the  former,  it  should  appear  that  it  was  extended  to  take 
the  place  of  or  repeal  the  former,  or  that  the  two  acts  are  so  inconsistent 
that  force  and  effect  cannot  be  given  both;  Ex  parte  Henshaw,  73  Cal. 
506,  dissenting  opinion  of  Thornton,  J.,  and  Busby  v.  Riley,  6  S.  Dak.  405. 
Referred  to  in  Harden  v.  Wells,  14  Mont.  464,  bat  distinguished  .on 
the  ground  that  the  statutes  in  question  were  not  inconsistent.  Cited, 
also,  in  14  Am.  Dec.  210,  note. 

If  an  act  is  properly  enrolled  and  authenticated,  and  is  deposited  with 
the  secretary  of  state,  the  courts  will  not  look  into  the  journals  of  the 
legislature  to  see  whether  or  how  the  bill  is  passed,  p.  564. 

Cited  in  County  v.  Colgan,  132  Cal.  268,  269,  noted  under  Sherman  v. 
Story,  30  Cal.  266;  Narregang  v.  Brown  Co.,  14  S.  Dak.  364,  journals  of 
two  houses  of  legislature  are  not  competent  to  impeach  validity  of 
statute  enrolled  and  authenticated  by  proper  officers.  Rule  approved  in 
Board  of  Commissioners  v.  Burford,  93  Ind.  385;  Ex  parte  Wren,  63  Afiss. 
533,  56  Am.  Rep.  830,  where  it  was  held  that  the  journals  of  the  legis- 
lature are  not  admissible  in  evidence  to  show  that  a  statute  does  not 
contain  amendments  which  were  adopted;  State  v.  Jones,  6  Wash.  476; 
and  Field  v.  Clark.  143  U.  S.  675,  holding  that  it  is  not  competent  to 
show  from  the  Journal  of  either  house  of  Congress  that  an  act  duly  au- 
thenticated, approved,  and  deposited  did  not  pass  in  the  precise  form  in 
which  it  was  signed  by  the  presiding  officers  of  the  two  houses  and  signed 
by  the  president.  But  in  Chicot  County  v  Davies,  40  Ark.  210,  a  differ- 
ent rule  was  laid  down,  and  it  was  held  that  not  only  the  enrolled  bill, 
but  the  legislative  journals  and  records  and  files  of  the  office  of  the  sec- 
retary of  state,  may  be  looked  to  in  ascertaining  whether  the  act  was 
duly  passed.  Cited,  also,  in  51  Am.  Dec  618,  note;  85  Am.  Dee.  357, 
note;  and  47  Am.  St.  Rep.  818,  extended  note. 

48  Cal.  664  669.    GORDON  ▼.  SWAN. 

Contract — Option. — Where  a  person  is  given  the  privilege  of  prospect- 
ing a  mine  with  the  option  of  purchasing  the  same  at  a  fixed  price,  he 
does  not  become  liable  for  the  purchase  money  or  refusing  to  consum- 
mate the  sale,  p.  568. 

Rule  held  inapplicable  in  Wilcoxson  v.  Stitt,  65  Cal.  597,  52  Am.  Rep. 
311,  deciding  that  under  a  contract  for  the  sale  of  land  in  which  the  ven> 
dor  agrees  to  convey  upon  payment,  and  which  provides  that  if  the  ven- 
dee shall  fail  to  make  such  payment,  he  shall  forfeit  all  right  to  the  land, 
and  the  vendor  shall  be  released  from  all  obligations  to  o6nvey,  the  ven- 
dor has  the  option  to  avoid  or  enforce  the  contract. 
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43  OaL  569-673.    BORLAND  ▼.  LEWIS. 

Forfeiture  of  Swamp  Lands. — ^A  failure  to  pay  interest  annually,  and 
to  pay  the  principal  in  five  years,  works  a  forfeiture  under  the  Act  of 
1855,  and  the  state  may.  resell,  p.  573. 

So  if  a  franchise  to  construct  a  street  railroad  is  granted  by  the 
legislature,  with  a  condition  that  it  shall  be  forfeited  if  the  track  is  not 
faid  within  a  specified  time,  a  failure  to  lay  the  track  within  such  speci- 
fied time  works  a  forfeiture:  O.  R.  R.  Oo.  v.  O.  B.  &  F.  V.  R.  R.  Co.,  45 
Gal.  377;  13  Am.  Rep.  188.  It  is  the  settled  law  of  this  state  that  when 
a  forfeiture  is  declared  by  statute,  the  title  to  the  thing  immediately 
▼ests  in  the  state,  upon  the  happening  of  the  evoit  or  the  commission 
of  the  offense  for  whieh  the  forfeiture  is  dedared  and  such  forfeiture 
need  not  be  established  judicially:  Upham  ▼.  Hosking,  62  GaL  258. 
But  in  the  absence  of  a  statutory  provision  or  municipal  ordinance  de- 
elaring  a  forfeiture  for  a  failure  to  complete  a  sidetrack  within  a  reason- 
able time,  the  right  of  the  company  to  the  use  of  the  streets  can  be  ter- 
minated  only  by  a  judgment  of  forfeiture  in  an  aotion  commenced  direct- 
ly for  that  purpose  and  cannot  be  considered  in  an  action  of  ejectment: 
Areata  y.  Areata  A>  M.  R.  R.  R.  Gow,  92  GaL  646.  Gited  and  approved  in 
State  V.  £mmert,  19  Kan.  548,  holding  that  a  purchaser  of  school  lands 
who  fails  to  pay  interest  or  principal  when  due  loses  all  interest  in  the 
land.  Distinguished  in  California  Reduction  Go.  v.  Sanitary  Reduction 
Works,  126  Fed.  44,  validity  of  grant  of  franchise  by  dty  not  collater- 
ally attackable  by  private  party  in  equity  on  ground  of  irregularity  in 
exercise  of  power  by  dty,  nor  because  of  failure  of  grantee  to  perform 
conditions  imposed. 

43  Cal.  573-576.    DONAHITE  ▼.  6ALLAVAN. 

Nonsuit — ^Appeal. — An  error  in  granting  a  nonsuit  is  an  error  of  law» 
and,  if  excepted  to  and  specified  as  such,  may  be  reviewed  without  any 
spedfications  of  evidence,  p.  576. 

Rule  approved  in  Scfatoeder  v.  Schmidt,  74  CaL  460,  holding  that  error 
in  granting  a  nonsuit  cannot  be  reviewed  on  the  ground  that  the  evi- 
dence is  insufficient  to  sustain  the  decision;  Hammond  v.  Wallace,  85  CaL 
527;  20  Am.  St.  Rep.  240;  Warner  v.  Darrow,  91  CaL  311,  expressly 
affirming  the  leading  case;  Toulouse  v.  Pare,  103  Cal.  252;  and  Emerson 
V.  Eldorado  Ditch  Co.,  18  Mont.  257.  Referred  to  in  Brown  v.  Warren, 
16  Nev.  232.  General  principle  approved  in  Sanford  v.  Duluth  &  Dakota 
Elevator  Co.,  2  N.  Dak.  10;  and  Sioux  Banking  Co.  v.  Kendall,  6  S. 
Dak.  545. 

Constructive  Possession. — One  who  has  actual  possession  of  a  part  of 
tract  of  land  under  a  deed  conveying  the  whole  has  constructive  pos- 
session of  the  whole  tract,  p.  575. 

Approved  in  Watt  v.  Wright,  66  Cal.  206,  holding  that  where  a  party 


43  Gal.  677(86  NotM  on  GUifonua  Reports.  2212 

oiten  under  color  of  title  npon  an  open  tract  of  grazing  land  and  pas- 
tures sheep  upon  It  during  the  pasturing  season— the  tract  being  un- 
occupied during  the  rest  of  the  yeaiv-he  has  sufficient  possession  under 
the  statute  of  limitations.    Cited,  also,  in  86  Am.  Dec  126,  note. 

43  CaL  677-680.    SHARP  y.  BAISD. 

Attachment.— In  order  to  create  a  lien,  the  requisite  acts  preecribed 
by  the  statute  must  be  performed  by  the  offioer  and  must  appear  on  such 
officer's  return,  p.  680. 

Approved  in  Watt  v.  Wright,  66  Oal.  208,  holding  that  where  land 
is  not  occupied,  a  failure  of  the  offioer  to  post  upon  the  land  a  copy  of 
the  description  of  the  land  in  connection  with  a  copy  of  the  writ  of  at- 
tachment, and  of  the  notice  that  the  land  had  been  attached,  is  fatal 
and  no  lien  is  created;  Schwartz  v.  Gowell,  71  OaL  806;  Brusie  t. 
Gates,  80  Cal.  467,  holding  a  general  return  by  a  constable,  that  he  at- 
tached certain  described  real  estate,  is  not  sufficient  to  show  a  valid 
levy;  Rifidolph  ▼.  Saunders,  111  Oal.  236,  where  the  rule  was  applied  to 
an  attachment  of  personal  property;  and  Graham  v.  Reno,  6  Colo.  App. 
884;  Ames  v.  Parrott,  61  Neb.  862,  noted  under  Main  ▼.  Tappiner,  43 
OaL  206.  Referred  to  in  First  National  Bank  v.  Jasper,  71  Iowa,  488. 
Rule  questioned  in  Wilkins  v.  Tourtellott,  28  Kan.  836.  The  court  ex- 
pressly withdrew  their  dissent  in  Wilkins  ▼.  Tourtellott,  29  Kan.  616. 
Rule  of  the  leading  case  denied  in  Wilkins  v.  Tourtellott,  42  Kail  1M, 
196,  201.   Cited,  also.  In  79  Am.  Dec  174,  note. 

Idem. — Sheriff's  Deed  takes  effect  by  relation  from  the  date  of  at- 
tachment, pp.  678,  679. 

Followed  in  Porter  ▼.  Pico.  66  Cal.  174.  Cited  in  Holter  etc.  Co.  ▼. 
Ontario  etc.  Co.,  24  Mont.  198,  holding  levy  of  attachment  not  vitiated 
by  failnrs  to  Hie  transcript  of  judgment  thereafter. 

43  Cal.  681-686.    LORD  v.  HOUGH. 

Husband  and  Wife. — ^Husband  cannot  make  a  voluntary  conveyanee 
of  any  portion  of  the  community  property,  with  the  intent  to  deprive 
the  wife  of  her  claims,  in  anticipation  of  divorce,  any  more  than  he 
oould  make  a  fraudulent  disposition  in  anticipation  of  her  widowhood, 
p.  686. 

Wife  cannot  maintain  an  action  while  the  marriage  bond  exists  to 
set  aside  a  transfer  of  the  common  property,  made  by  the  husband  for 
the  purpose  of  defrauding  her:  Greiner  v.  Greiner,  68  Cal.  120,  distin- 
guishing the  leading  case  on  the  ground  that  the  marriage  bond  had 
ceaued.  Morrison,  J.,  dissented  in  68  Cal.  123,  relying  upon  \he  lead- 
ing case.  A  wife  deserted  by  her  husband  may  sue  to  avoid  transfer* 
made  by  her  husband  ot  nu  separate  property,  with  a  design  to  defeat 
her  right  to  maintenance:    Murray  v.  Murray,  116  CaL  273;  66  Am. 
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St.  Bep.  101,  referring  to  the  leading  ease.  A  conveyance  of  real  estate 
made  by  a  husband  during  coverture  for  the  purpoee  of  defeating  the 
wife's  marital  rights  are  fraudulent  and  void  as  against  her:  Walker 
T.  Walker,  66  N.  H.  302;  40  Am.  St.  Rep.  617.  Cited,  also,  in  39  Am. 
Dec  220,  note. 

A  voluntary  disposition  of  a  portion  of  the  community  property, 
reasonable  in  reference  to  the  whole  amount,  may  be  made  by  the 
husband,  in  the  absence  of  a  fraudulent  intent,  p.  585. 

Deed  of  gift  of  a  portion  of  the  community  property  is  not  void  per 
■e:  Corker  v.  Corker,  05  Cal.  300.  Cited,  also,  in  73  Am.  Dec.  537, 
note;   00  Am.  Dec.  205,  note;  and  24  Am.  Dec.  492,  note. 

Pendency  of  a  suit  for  divorce  does  not  of  itself  interrupt  the  hus- 
band's power  of  disposition  of  the  community  property,  p.  685. 

Approved  in  Ray  v.  Ray,  1  Idaho,  580.  Cited  in  Sun  Ins.  Co.  v.  White, 
123  CaL  200,  sustaining  Ixma  fide  mortgage  by  husband  pending  divorce 
suit. 

43  CaL  690-596.  LICK  v.  AUSTIir. 

Double  Taxation. — The  mortgagor  cannot  complain  of  double  tax- 
ation if  the  land  subject  to  the  mortgage  is  taxed,  and  the  debt  seeured 
by  the  mortgage  is  also  taxed,  p.  594. 

Denied. — If  a  debt  for  money  lent,  which  is  secured  by  mortginge,  is 
taxed  and  the  mortgaged  property  Ib  also  taxed,  it  is  a  double  taxa- 
tion, and  a  violation  of  the  constitution:  Sav.  and  Loan  Society  v. 
Austin,  46  CaL  483,  485  (by  Crockett,  J.,  Niles,  J.,  concnrring). 

Taxation. — Solvent  debt  secured  by  mortgage  is  property  for  the  pur- 
pose of  taxation  within  the  meaning  of  the  constitution,  p.  594. 

Approved  in  Sav.  and  Loan  Society  v.  Austin,  46  CaL  492,  and  Lamar 
V.  Palmer,  18  Fla.  150,  holding  that  promissory  notes  and  other  credits  i 

were  property,  and  as  property  liable  to  be  taxed,  and  fiirther  deciding  i 

that  a  tax  upon  notes  secured  by  mortgage  upon  land,  the  land 
mortgaged  also  being  taxed,  does  not  present  a  case  of  double  taxation. 
Referred  to  in  Attorney  General  v.  Supervisors,  71  Mich.  22;  and  State 
V.  Carson  Savings  Bank,  17  Nev.  156,  holding  that  taxation  of  note 
secured  by  mortgage  and  of  the  land  mortgaged  is  not  double  taxation. 
(Sted,  also,  in  74  Am.  Dec.  93,  note. 

General  Citation.— Globe  Lumber  Co.  ▼.  Lockett  106  La.  420. 

43  CaL  697-606.    DAVXHPORT  T..TURPIN. 

Ses  Adjndieata.— An  action  merely  commenced,  and  then  dismissed 
without  trial,  determines  nothing  and  concludes  no  one,  p^  602. 

A  dismissal  of  an  election  contest  before  citation  is  served  upon  the 
defendant,  and  before  any  appearance  has  been  made  in  the  action, 
does  not   operate  as  a  retraxit,  and  is  no  bar  to  the  institution-  of 
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another  action:  Lord  ▼.  Dunater,  79  OaL  480.  Dismissal  of  an  action 
by  leaye  of  the  eourt^  without  the  consent  of  the  opposite  party,  and 
which  was  expressly  entered  as  "without  prejudice  to  the  commenoe- 
ment  of  another  action/'  is  not  a  bar  to  a  subsequent  suit:  Westbay 
V.  Gray,  116  Gal.  66& 

A  Mortgage  is  Merged  in  the  dacrse  of  fozedosure,  and  a  party  who 
enters  under  the  decree  cannot  be  regarded  as  a  mortgagee  in  posses- 
sion,  p.  603. 

Followed  in  Black  ▼.  Gerichten,  58  OaL  57,  holding  that  a  judgment 
docketed  for  a  deficiency  after  a  sale  of  the  mortgaged  premises,  is 
not  a  lien  on  the  premises  sold,  if  purchased  by  any  person  other  than 
the  mortgage  debtor. 

Foreclosttre  of  Mortgage  instituted  against  a  mortgagor  alone,  can- 
not affect  the  title  of  a  vendee  of  the  mortgagor  vesting  between  the 
delivery  of  mortgage  and  commencement  of  foreclosure  suit,  p.  601. 

The  foreclosure  of  a  prior  mortgage  lien  upon  real  property,  without 
making  a  subsequent  judgment  lien  creditor  a  party,  in  nowise  affects 
the  rights  of  the  latter:     De  Lashmutt  v.  Sellwood,  10  Oreg.  326. 

£stoppeL — ^Where  one  person  holds  the  legal  title  to  land  claimed  by 
another,  but,  believing  that  the  other  had  the  superior  title,  surrendered 
his  possession  thereto,  such  withdrawal,  in  the  absence  of  fraud  or  de- 
ception, will  not  estop  him  from  setting  up  his  title  later,  p.  602. 

Bef erred  to  in  State  to  the  use  x>t  State  v.  Beming,  74  Mo.  96,  holding 
that  an  administrator  is  not  estopped  from  reclaiming  notes  illegally 
pledged  by  him  for  his  own  purposes  to  a  person  having  notice  of  their 
true  ownership.    Gited,  also,  in  38  Am.  Rep.  316,  note. 

Abandonment. — ^A  party  holding  the  legal  title  to  land  as  vendee  ot 
a  mortgage  cannot  divest  himself  of  that  title  by  abandonment  or  parol 
disclaimer,  p.  602. 

Gited  in  40  Am.  Dec  466,  note. 

Deed  as  Mortgage.— Under  the  general  issue  in  ejectment,  a  deed 
absolute  in  form  cannot  be  attacked  on  the  ground  that  it  was  intended 
as  a  mortgage,  p.  604. 

Gited  in  35  Am.  Dec  128,  note. 

43  GaL  616-617.    HILL  ▼.  KID]>. 

Election  Wager  is  illegal  and  void,  upon  grounds  of  public  poHey,  and 
an  action  for  affirmative  relief  cannot  be  maintained,  p.  616. 

Gited  in  Gridley  v.  Dhom,  57  OaL  79,  42  Am.  Jlep.  Ill,  to  the  point 
that  where  an  illegal  wager  is  made,  the  parties  to  it  may  recover  their 
stakes  before  the  wager  is  decided,  but  that  after  the  money  has  been 
lost  and  won,  neither  party  can  be  heard  in  a  court  of  justice;  and 
Wise  v«  Rose,  110  GaL  162,  where  a  party  repudiating  a  wager  on  a 
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horse  race  before  the  race  was  nxn,  was  held  entitled  to  recover  his 
stake.  Approved  in  Cooper  v.  Rowley,  29  Ohio  St.  548.  Cited,  also,  in 
12  Am.  Dec  340,  note;  18  Am.  Dec  500,  note;  and  37  Am.  St.  Rep.  702, 
note. 

43  Cal.  617-625.    SCHMITT  v.  GIOVAICARL 

Mexican  Grant.— A  decree  confirming  a  Mexican  grant  vests  the  legal 
title  in  the  confirmees  and  their  assigns,  and  not  in  the  assigns  of  their 
grantor,  p.  623. 

Followed  in  Hartley  v.  Brown,  46  Cal.  204,  holding  that  if  the  con- 
firmation of  a  Mexican  grant  is  made  to  the  children  of  the  grantee, 
they  have  the  legal  title,  and  they  and  their  assigns  will  prevail  in  eject- 
ment against  one  claiming  title  under  a  sale  made  by  the  administrator 
of  the  grantee,  when  no  equitable  defense  is  set  up,  and  Hartley  t. 
Brown,  51  Ckl.  467,  to  the  same  effect.  Cited  in  Bihler  v.  Piatt,  62 
Gal.  562,  where  the  principle  was  adhered  to. 

Decree  of  confirmation  which  declared  the  confirmation  should  be 
without  prejudice  to  the  legal  representatives  of  the  original  grantee, 
and  should  inure  to  the  benefit  of  any  person  who  owned  the  land  by 
any  title  derived  from  the  original  grantee,  gives  a  perfect  title  to  a 
purchaser  from  the  confirmee,  who  bought  from  him  before  he  presented 
his  petition  for  confirmation,  p.  625. 

Referred  to  in  Bixby  v.  Bent,  59  Cal.  531.  Cited  in  McDonald  v.  Mc- 
Coy, 121  Cal.  67,  noted  under  Moore  v.  Wilkinson,  13  OaL  47a 

43  CaL  625-628.    RBOAN  ▼.  McMAHON. 

Motion  for  New  Trial  may  be  resorted  to  for  the  purpose  of  correcting 
errors  in  a  preliminary  decree  of  partition,  p.  627. 

Followed  in  Tormey  v.  Allen,  45  Cal.  121.  Cited  in  Deyoe  v.  Superior 
Court,  140  CaL  486,  discussing  nature  of  interlocutory  divorce  decree. 

Supposed  Sirora  in  Preliminary  Decree  in  Partition  cannot  be  re- 
viewed through  an  appeal  taken  from  the  final  decree,  p.  627. 

Approved  in  State  v.  Reed«  3  Idaho,  559,  writ  of  error  does  not  lie  to 
review  order  overruling  motion  for  change  of  venue. 

43  CaL  628-635.    KING  v.  WISE. 

If  one  party  agrees  to  unite  with  two  others  in  the  purchase  of  lands, 
each  to  furnish  one-third  the  purchase  money,  the  first  party  to  conduct 
the  negotiations,  he  assumes  a  position  of  trust  toward  his  associates, 
and  is  bound  to  exercise  the  utmost  good  faith  towards  them,  p.  633. 

Cited  and  the  principle  approved  in  Newell  v.  Cochran,  41  Minn.  378; 
Keogh  V.  Noble,  136  Cal.  155,  holding  associate  entitled  to  accounting 
accordingly;  Calmon  v.  Sarraille,  142  Cal.  641.  642,  sustaining  right  of 
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principal  to  annul  deed  obtained  by  agent  in  fraud  of  the  fiduciary 
relation. 

Recoupment  of  Damages.— Joint  and  separate  debits  cannot  be  set  off 
against  each  other,  p.  635. 

So  a  cause  of  action  arising  on  the  liability,  promise,  or  undertaldng 
of  a  partnership  is  a  joint  one  only,  and,  in  an  action  thereon  against 
the  members  of  the  firm,  one  of  the  defendants  cannot  maintain  a 
counterclaim  arising  on  a  cause  of  action  existing  in  his  own  faTor^ 
Ck>leman  ▼.  Flayel,  12  Saw.  465;  31  Fed.  Rep.  392. 

43  Gal.  636-638.    THOMPSON  y.  CONNOLLY. 

AppeaL — Statement  on  new  trial  motion  cannot  be  used  as  a  state- 
inent  on  appeal  from  judgment  unless  so  stipulated,  p.  637. 

Cited  in  Wall  t.  Mines,  128  Cal.  139,  but  held  inapplicable  under  pres- 
ent code  (Code  Civ.  Proc.,  sec.  950). 

Stipulation.— Parties  may  stipulate  that  the  court  pass  on  a  motion 
for  a  new  trial  before  the  statement  is  engrossed,  and  the  order  of  the 
court  relying  upon  such  stipulation  will  not  be  reviewed,  p.  638. 

Approved  in  Erlanger  v.  Southern  Pac.  R.  R.  Co.,  109  Cal.  395,  holding 
that  it  is  well  settled  that  judgments  and  orders  by  consent  will  not 
be  reviewed;  and  in  Crosby  v.  North  Bonanza  M.  Co.,  23  Nev.  76^ 

43  Cal.  640-643.    ESTATE  OF  BOLAND. 

Homestead  under  Probate  Act,  is  to  be  set  apart  in  pursuance  of  the 
statute  in  force  at  the  time  the  order  of  the  court  is  made,  p.  642. 

Approved  in  Sulzberger  v.  Sulzberger,  50  Cal.  388;  and  Sheehy  v.  Mile% 
03  Cal.  204. 

Homestead,  under  Probate  Act,  cannot  be  acquired  by  a  widow  in  the 
estate  of  her  deceased  husband,  until  an  order  of  the  probate  court  has 
been  made  setting  it  apart  for  her,  p.  642. 

ated  in  Fealey  v.  Fealey,  104  Cal.  360,  43  Am.  St.  Rep.  116,  holding 
that  an  order  setting  apart  a  homestead  to  the  widow  of  a  decedent, 
no  homestead  having  been  declared  during  the  lifetime  of  deceased* 
operates  to  vest  in  the  widow  a  title  to  the  land  set  apart  out  of  the 
community  property. 

Idem.— A  widow  who  marries  before  an  order  of  the  probate  court 
setting  apart  a  homestead,  loses  by  her  marriage  her  right  to  such 
homestead,  p.  643. 

Followed  in  In  re  Still,  117  CaL  514. 

43  Cal.  643-655.    REEVE  v.  KENNEDY. 
Title  by  Sheriff's  Sale— Evidence  to  Contradict  Record.— In  action  to 
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impeach  the  title  to  property  acquired  by  an  innocent  purchaser  at 
judicial  sale,  the  plaintiff  cannot  contradict  the  record  by  proof  that 
there  was  in  fact  no  service  of  summons,  or  that  the  judgment  was 
obtained  by  fraud,  pp.  651,  652. 

Approved  in  McCauley  v.  Fulton,  44  Gal.  361,  deciding  that  upon  col- 
lateral attack  recitals  in  the  judgment  of  service  upon  the  defendants 
are  conclusive  of  the  question  of  jurisdiction  of  the  person  when  ren- 
dered by  a  court  of  competent  jurisdiction.  Affirmed  in  Jones  v.  Gillis, 
45  Cal.  543,  and  Stokes  v.  Geddes,  46  Cal.  19.  Distinguished  in  Martin 
T.  Parsons,  49  GaL  98,  and  holding  that  while  a  court  of  equity  will 
not  vacate  a  judgment  obtained  by  the  wrongful  act  of  a  party  without 
service  of  summons,  still  it  will  interfere  to  prevent  the  party  thus 
obtaining  it  from  using  it  as  an  instrument  of  injustice.  Cited  in  dis- 
senting opinion  of  Crockett,  J.,  Mayo  v.  Haynie,  50  Cal.  75.  Proof  of 
the  execution  of  a  deed,  and  of  the  judgment  and  execution  are  suf- 
ficient for  recovery  in  ejectment  against  the  debtor:  Kelley  v.  Des- 
mond, 63  Cal.  510.  Referred  to  in  Rollins  v.  Wright,  93  (M.  400.  Do- 
mestic judgment  of  a  superior  court  must  be  presumed  to  have  been 
rendered  with  jurisdiction  over  the  person  of  the  defendant,  when  of- 
fered in  evidence  in  another  action,  although  there  is  no  proof  of 
service  of  summons,  and  although  the  judgment  itself  is  silent  concern- 
ing jurisdiction  over  the  defendant  In  re  Eichhoff,  101  Cal.  603,  refer- 
ring to  the  leading  case  as  a  holding  on  a  cognate  subject.  Leading 
ease  dted  and  principle  applied  in  Bagley  v.  Sligo  Furnace  Co.,  120 
Mo.  251;  Leonard  v.  Sparlo,  63  Mo.  App.  612;  Roush  v.  Fort,  2  Mont. 
485,  holding  that  the  sale  of  real  property  under  execution,  which  has 
been  issued  in  excess  of  the  judgment  through  the  fraud  of  the  creditor, 
and  which  the  debtor  has  not  sought  to  correct  by  an  amendment,  does 
not  affect  the  rights  of  bona  fide  purehaaers;  and  Marrow  v.  Brinkley, 
85  Va.  61. 

Sheriff's  Sale. — ^In  a  complaint  to  set  adde  an  execution  sale  on  ae- 
eount  of  matters  extrinsic  to  the  judgment,  if  there  is  no  averment  that 
the  purchaser  had  notice  of  such  extrinsic  facts,  he  will  be  deemed  a 
purchaser  without  notice,  p.  649. 

Cited  and  approved  in  Heard  v.  Stack,  81  Mo.  616. 

Taxea— Public  Record. — ^Assessment  of  taxes  and  the  lien  which  it 
creates  are  matters  of  public  record,  of  which  all  purchasers  are  bound 
to  take  notice,  p.  654. 

Cited  and  approved  in  Empire  etc.  Co.  v.  Bngley,  18  Colo.  393;  and» 
Adams  v.  Osgood,  42  Neb.  457.  Distinguished  in  Page  v.  W.  W.  Chase, 
145  Cal.  582,  purchaser  who  took  title  from  defendant  in  foreclosure  of 
street  assessment  Uen  pending  action,  without  actual  ootioe  of  its 
pending,  is  not  bonnd  by  judgment  therein. 
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